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ADVERTISEMENT 

TO  THIS  EDITION. 


The  last  edition  of  this  work  having  been  some 
time  out  of  print  justifies  the  expectation  that  a 
new  and  improved  edition  may  be  acceptable  to 
the  Profession  and  the  Public.  Considerable  pains 
have  been  taken  with  this  edition,  and  as  nearly  all 
the  decisions  upon  the  statutes  comprised  in  this 
Yolume  have  taken  place  since  the  publication  of 
the  last  edition,  much  labour  has  been  required  in 
collecting  and  digesting  those  cases  and  others  con- 
nected with  the  subjects  of  this  work. 

Notwithstanding  the  omission  of  the  statute  and 
notes  relating  to  tithes,  which  more  properly  belong 
to  another  work  by  the  author,  and  the  omission  of 
the  statute  relating  to  the  exchange  of  lands  in 
common  fields,  the  work  has  assumed  a  much  larger 
bulky  which  it  is  hoped  wiU  not  detract  from  its 
utility. 

It  must  be  a  subject  of  regret  to  all  those  who 
are  desirous  of  seeing  needful  and  just  alterations  in 
the  law  effected,  that  the  numerous  stamp  acts  now 
in  force  have  not  been  consolidated  and  amended.(a) 
A  bill,  having  that  object,  removing  some  of  the 

(a)  See  1  Real  Prop.  Rep.  547,  159,  447,  456,  465,  589, 
590,  592,  606. 
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difiiculties  occasioned  by  the  complicated  rules  of 
the  present  stamp  acts,  and  containing  a  more 
equitable  scale  of  duties,  was  introduced  in  the 
House  of  Commons  in  the  year  1 836,  by  the  then 
Chancellor  of  the  Exchequer,  but  no  satisfactory 
reason  has  ever  been  assigned  why  this  salutary 
measure  has  not  been  carried  into  effect.  No  doubt 
can  be  entertained  as  to  the  propriety  of  defining 
with  as  much  certainty  as  possible  the  proper 
stamps  to  be  used  upon  legal  instruments,  which 
cannot  be  given  in  evidence  unless  properly  stamped. 
It  will  also  probably  be  conceded  that  a  scale  of 
ad  valorem  duties,  regulated  by  an  increase  of  a 
certain  amount  per  cent,  will  be  more  just  than  the 
present  scale,  inasmuch  as  the  burthen  would  be 
proportioned  to  the  means  of  the  parties. 


First  Floor, 
3,  Brick  Court,  Temple. 
August,  1842. 


PREFACE 

TO  THE  FIRST  EDITION. 


The  Statutes  relating  to  Real  Property,  comprised  la 
this  volume,  and  passed  in  tbe  last  session  of  Parlia- 
ment, materially  affecting  every  title  to  that  species 
of  property  in  this  kingdom,  demand  the  attentive 
consideration  of  every  legal  practitioner  who  takes 
upon  himself  the  responsibility  of  advising  on  the 
transfer  or  settlement  of  estates.  It  is  probably 
generally  known,  that  in  the  year  1828  a  commission 
was  directed  to  five  commissioners,  "  to  make  dili- 
gent and  full  inquiry  into  the  law  of  England  respect- 
ing Real  Property,  and  the  various  interests  therein ; 
and  the  methods  and  forms  of  alienating,  conveying, 
and  transferring  the  same,  and  of  assuring  the  titles 
thereto ;  and  whether  any  and  what  improvements 
could  be  made  therein,  and  how  the  same  might  be 
best  carried  into  effect."  Those  commissioners,  and 
two  others  since  appointed,  have  made  four  Reports, 
which  have  been  ordered  by  the  House  of  Commons 
to  be  printed;  the  First  on  the  20th  May,  1829, 
upon  which  the  new  enactments  are  principally 
founded. 

The  Second  Report,  relating  entirely  to  regisiro' 
<iOfi,  was  ordered  to  be  printed  on  the  29th  July, 
1880.  A  bill,  founded  upon  it,  for  establishing  a 
general  register  for  all  deeds  and  instruments  affect- 
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ing  real  property  in  England  and  Wales,  was  intro- 
duced in  the  House  of  Commons,  on  the  16tb 
December,  1830;  (see  Pari.  Deb.  Vol.  I.  1288 — 
1267 ;)  and  has  been  brought  forward  in  the  three 
succeeding  sessions  of  Parliament,  but  has  not  yet 
received  the  sanction  of  the  legislature. 

The  Third  Report  was  ordered  to  be  printed  on 
the  24th  May,  1882,  and  includes  the  following 
subjects,  viz.  tenures,  contingent  remainders,  future 
estates  and  perpetuities,  covenants,  and  a  period  of 
limitation  for  the  rights  of  the  church. 

The  Fourth  Report  was  ordered  to  be  printed  on 
the  25th  April,  1833,  and  contains  observations  on 
wills  under  the  following  heads  :  1st.  As  to  the 
mode  of  the  execution  of  wills.  2d.  As  to  the  per- 
sons by  whom  they  may  be  made.  3d.  As  to  the 
property  which  may  pass  by  them.  4th.  As  to  the 
time  from  which  they  take  effect.  5th.  As  to  their 
revocation.  6th.  As  to  their  republication  ;  and, 
7th.  As  to  their  proof  or  probate,  (a) 

The  Third  and  Fourth  Reports  suggest  a  variety 
of  important  alterations,  which  it  may  be  anticip>ated 
will  soon  be  submitted  to  the  consideration  of  Par- 
liament. 

The  new  enactments  are  in  some  instances  in 
complete  derogation  of  the  common  law,  and  former 
statutes ;  in  other,  declaratory  of  old  statutable  pro- 
visions and  rules  of  law,  or  analogous  decisions  in 

(a)  Many  of  the  propontions  eontaiDed  in  this  report,  have 
been  carried  into  effect  by  the  stat.  7  WUl.  4  and  1  Vict.  c.  26. 
See  1  Hayes  on  Convey.  341—348,  4th  ed. ;  2  Sugd.  V.  &  P. 
243—260;  Shelfoid  on  Wills ;  Sweet  on  Wills. 
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equity ;  and,  in  n  few  casea,  iotroductory  of  rulea 
before  iiDlcnonn  in  our  Bystem  of  jurisprttdence. 

An  attempt  ia  made  in  the  notei  to  give  some 
explanation  of  the  acts,  by  reference  to  some  of  the 
principles  and  decisions  upon  which  they  are 
founded,  so  aa  either  to  afford  a  contrast  between  the 
old  and  new  rules,  or  an  illustration  of  them  where 
they  do  not  differ  essentially  from  the  law  previously 
established.  To  have  entered  fully  upon  all  the 
subjects  which  the  new  acts  suggest  for  considera- 
tion, would  liavc  reijiiired  several  distinct  treatises. 

The  greatest  novelty  in  the  new  acts,  at  least  in 
terms,  ia  the  proiector  of  the  settlement,  who  ia  for 
ilie  most  part  a  substitute  for  what  was  before 
called  the  tenant  to  the  praecipe,  his  office  being  to 
grant  or  withhold  bis  consent,  which  is  required  to 
enable  a  tenant  in  mil  in  remainder  to  bar  not  only 
his  own  issue,  but  also  those  in  remainder,  to  the 
same  extent  as  might  before  have  been  effected  by 
a  recovery  ;  for  a  remainder-man  alone  may  still  bar 
his  own  issue  under  the  new  act  as  effectually  as  he 
might  have  done  before  by  a  fine.  It  must,  bow- 
ever,  be  recollected  that  the  protector  tmder  the 
new  act,  at  least  as  to  settlements  made  after  the 
3l8t  December,  IS.^d,  will  not  in  many  respects  cor- 
respond with  the  person  who  was  called  tenant  to 
the  praecipe,  as  some  persona  who  would  have  been 
the  latter  arc  excluded  from  the  protectorship. 

Whatever  merit  the  new  enactments  possess,  it  is 
impossible  not  to  foresee  that  many  nice  questions 
will  arise  upon  their  construction,  although  they  are 
not  often  anticipated  in  this  work;  and  that  for 
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many  years  to  come  the  difficulty  of  advising  on 
titles  will  be  increased,  as  it  will  be  necessary  to  bear 
in  mind  two  systems  of  law — the  old  as  to  past,  and 
the  new  as  to  future  transactions. 

In  order  to  facilitate  reference  to  the  new  enact- 
ments, and  to  give  a  general  outline  of  their  object, 
an  analysis  of  each  act  is  given  in  the  contents. 
The  table  of  descents  is  applicable  to  the  law  as 
altered  by  the  recent  act. 

Some  Forms  of  Deeds,  framed  with  reference  to 
the  provisions  in  the  Act  for  the  abolition  of  Fines 
and  Recoveries,  and  the  Dower  Act,  are  added  in 
the  Appendix,  under  an  impression  that  they  may, 
at  least,  assist  the  inexperienced  conveyancer  in 
preparing  the  new  forms  of  assurances,  and  tend  to 
illustrate  the  acts  which  have  occasioned  them.  The 
apology  for  inserting  some  provisions  with  which  the 
profession  are  familiar,  and  recitals  of  facts,  is,  that 
mere  skeletons  of  deeds  are  of  little  practical  utility, 
and  would  not  have  shown  the  consequent  altera* 
tions  required  in  the  established  forms ;  and  without 
recitals,  it  would  not  have  appeared  to  what  circum- 
stances the  forms  were  intended  to  apply. 

As  no  Rules  for  regulating  the  practice  as  to  the 
certificates  of  acknowledgment  of  deeds  by  married 
women  have  yet  been  promulgated,  the  forms  must 
be  taken  subject  to  any  alterations  which  such  rules 
may  render  necessary. 

3,  Brick  Court,  Temple. 

Novembtr  Qth,  1833. 


INTRODUCTION. 


iseJ  to  introduci!  in  this  place  aome  ob- 
upon  ihe  right  of  purchasers  to  require 
abstracts  of  titJe  and  tlic  period  of  time  to  which 
tlicy  must  extend  under  itie  new  law.  Some  re- 
marka  upon  conditions  of  sale  are  also  added. 

It  ii  well  known  that  tvery  vendor  of  real  pro- 
perty is  under  ao  obligation  of  showing  a  good  title 
to  the  iaiereat  lie  proposi^s  to  sell ;  possession  alone, 
although  8Q  important  circumstance  when  it  has 
been  long  and  uninterropud,  is  not  even  primrf^/iicie 
evidetice  of  title ;  for  ilii'  party  in  possession  may 
])ald  as  tenant  at  sufferance,  at  will,  from  year  to 
y<:ar,  for  a  term  of  years,  for  life,  or  subject  to 
charges,  or  as  mortgagee,  or  in  respect  of  some 
other  estate,  not  conferring;  a  power  of  conveying  the 
interest  agreed  to  be  sold.  There  may  be  good  titles 
in  which  the  origin  of  thera  cannot  be  shown  by  any 
deed  or  will;  hut  in  audi  cases  something  satis- 
^tory  must  be  prurlnced  that  there  has  been  such  a 
long  uninterrupted  possession, enjoyment  and  dealing 
nith  the  property  as  lo  nfford  a  reasonable  pre- 
sumption that  there  is  ;in  absolute  title  in  fee 
simple  (a).     This   right  oi'  a  purchaser  to  require 

(a)  CtaUrttl  i.  Waikim.  1  Beav.  361  ;  3  Jur.  383. 
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the  production  and  proof  of  a  satisfactory  title  does 
not  arise  in  consequence  of  an  express  agreement 
between  the  parties,  but  it  is  implied  by  law ;  for 
every  person  who  contracts  for  the  sale  of  an  estate, 
or  an  interest  in  ic,  without  qualification,  asserts  in 
fact  that  he  has  power  to  sell,  and^  consequently, 
that  he  has  a  good  title.  Where  there  is  an  express 
stipulation  to  give  such  a  title  as  shall  be  satisfactory 
to  the  purchaser,  the  usual  ohjections  only  can  be 
taken,  (b)  A  vendor  is  not  only  bound  to  exhibit  a 
good  title  by  the  abstract  but  to  verify  it  by  the 
production  of  the  necessary  documents.  If  a  vendor 
intends  to  deprive  a  purchaser  of  the  right  to  the 
production  of  any  evidence  necessary  to  verify  the 
title  beyond  what  the  title-deeds  in  his  own  custody 
will  supply,  he  is  bound  to  make  that  intention 
previously  known  to  the  purchaser,  in  clear  and  ex- 
plicit terms.  By  one  of  the  printed  conditions  of 
sale,  the  plaintiff  undertook  to  give  a  good  title  to 
an  estate  ;  and  by  another  condition  the  plaintiff  was 
not  to  be  called  on  to  produce  the  original  deeds  not 
in  his  possession  :  it  was  held,  that  the  plaintiff  was 
bound  to  verify  the  abstract  of  title  delivered  by 
him,  although  some  of  the  deeds  were  out  of  his 
possession,  (c)  Where  the  title-deeds  are  in  the 
hands  of  persons  residing  in  different  parts  of  the 
country,  the  vendor  must  bear  the  expense  of  the 
purchaser  sending  a  clerk  to  compare  the  abstract 
with  the  deeds,  ((f).     It  is  now  settled,  after  some 

(6)  Lord  Y.Stepheni,  1  Younge  k.  CoUyer,  222. 

(c)  Sauthby  ▼.  Hutt,  2  Mylne  &  Cr.207  ;  1  Jurist,  100. 

(d)  Hugh€S  y.  Wynne,  8  Sim.  85. 
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ooDfikting  cases,  (e)  that  there  is  in  every  contract 
for  the  sale  of  a  lease,  unless  there  he  a  stipulation 
to  the  contrary,  an  implied  undertaking  to  make  out 
the  lessor's  title  to  demise,  as  well  as  that  of  the 
vendor  to  the  lease  itself;  which  implied  under- 
taking is  availahle  at  law  as  well  as  in  equity.  And 
it  will  not  be  inferred,  from  the  short  remainder  of 
the  term,  the  small  value  of  the  property,  and  the 
absence  of  any  premium  for  the  lease,  that  the 
parties  intended  to  waive  the  question  of  title,  (y*) 
A  lease  for  lives,  held  under  a  bishop,  which  has 
been  renewed  from  time  to  time  for  a  considerable 
period^  seems  to  be  an  exception  to  the  rule,  (g) 

There  appears  to  be  no  case  in  which  it  has 
been  held  that  a  delivery  of  the  vendor's  title- 
deeds  is  equivalent  to  the  delivery  of  an  abstract. 
In  an  action  against  a  purchaser  of  a  leasehold  estate 
at  an  auction  for  not  completing  the  contract,  it 
was  averred  in  the  declaration,  that  the  vendor  had 
delivered  an  abstract  of  title  pursuant  to  the  con- 
ditions of  sale,  which  averment  the  defendant 
traversed  by  his  plea:  it  was  held  that  the  alle- 
gation was  not  sustained  by  proof  that  the  vendor 
caused  the  lease  and  assignment,  which  composed 
the  whole  title,  to  be  handed  to  the  purchaser  for 
perusal,  and  offered  to  send  them  to  his  attorney, 
to  enable  him  to  prepare  the  necessary  assignment.  (A) 
Upon  the  death  of  one  of  two  partners,  intestate, 

(0  2  Sugd.  Y.St  P.  140—153, 10th  ed. ;  7  Jarm.  Coot.  368. 

(f)  Stmtir  y.  Drake,  3  Nev.  &  Mann.  40. 

(jg)  FaM  y.Speneer,  2  Meriv.  430,  n. 

(h)  H«nw  y.  Wingfitld,  3  Scott,  N.  R.  340. 
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the  personal  representatives  of  the  deceased  partner 
agreed  to  sell  bis  moiety  of  the  real  property  of  the 
partnership  to   the  surviving  partner,  and  at  the 
same  time  stipulated  that  they  would  furnish  him  at 
their  own  expense  with  an  abstract  of  their  title  to 
that  moiety :  it  was  held  that  they  were  bound  to 
furnish  the  usual  abstract  of  title,  and  not  merely 
the  letters  of  administration  under  which  they  acted 
in  relation  to  the  intestate's  personal  estate,  (t)   The 
declaration  stated,  that  the  defendant  caused  to  be 
put  up  to  sale  by  auction  certain  premises,  for  the 
residue  of  a  term  of  years,  on  the  condition,  amongst 
others,  that  the  defendant  should  deduce  and  make 
a  good  title  thereto,  commencing  with  the  lease  of 
the  premises  under  which  they  were  then  held ;  and 
assigned  as  a  breach,   that  the  defendant  did  not 
deduce  a  good  title  commencing  with  the  lease.  Plea, 
that  the  premises  so  put  up  to  sale  were  premises 
of  which  the  defendant  was  possessed  under  a  mort- 
gage from  the  plaintifiT  for  the  residue  of  the  term, 
and  that  they  were  put  up  to  sale  under  a  power  of 
sale  in  the  mortgage ;  that  before  and  at  the  time  of 
the  mortgage  the  plaintiff  held  the  premises  under 
a  lease  from  T.  L.  subject  to  a  covenant  by  the 
plaintiff  for  repair,  and  a  proviso  for  re-entry,  on  the 
cesser  of  the  term,  at  the  option  of  T.  L.  on  breach 
of  such  covenant :  that  the  plaintiff,  before  .and  at 
the  time  of  the  sale,  had  full  knowledge  of  all  the 
premises  :   that  the  defendant  did  dedutf^  a  good 
title  to  the  premises,  commencing  with  the  lease,  in 

(i)  Morrii  v.  Keartley,  2  Younge  &  Coll.  139. 
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all  respects  except  this,  that  the  premises  were  out 
of  repair,  of  which  the  plaintilThad  full  knowledge : 
that  they  were,  at  the  time  of  the  sale,  in  aa  good 
repair  as  at  the  time  of  the  mortgage :  and  that  T.  L. 
had  not  re-entered  or  claimed  to  re-enter,  or  in  any 
way  avoided  the  lease.  The  plea  waa  held  bad,  and 
no  answer  to  the  declaration.  Alderaon,  6.,  said, 
if  a  bill  had  been  filed  for  a  specific  performance  of 
the  contract  of  sale,  it  would  have  been  matter  for 
the  consideration  of  the  Court  of  Equity,  whether 
it  ought  or  ought  not  to  order  the  defendant  to 
obtain  a  release  from  the  landlord,  (i) 

Upon  the  sale  of  leasehold  property,  it  is  the  duty 
of  the  purchaser  to  inquire  into  the  covenants  and 
stipulations  of  the  original  lease  ;  therefore  where 
a  leasehold  property  about  to  be  sold  waa  described 
in  the  particulars  of  sale  as  being  held  at  a  ground 
rent  of  86/.  per  annum,  and  it  appeared  from  the 
lease  that  the  ground  rent  was  SOI.  and  one-third  of 


the  improved  yearly 
other  stringent 
in  the  particulars,  such 
taken  for  an  under-teasi 
the  consent  of  thi 
nevertheless,  that  the  purchi 


value;  and  there  were 
a  the  lease  not  noticed 
that  no  fine  should  be 
issigntnent,  except  with 
:  it  was  held, 
be  held  to  his 


contract.  (/)  In  the  case  of  the  sale  of  a  lease,  in 
which  is  a  covenant  by  the  vendor  not  to  assign  his 
interest,  it  is  incumbent  on  him  and  not  on  the 


i'  4' 


1^' 


,r*  1 


(K)-  BarnMt  t.  Wh4iUr,  7  Mece.  &  W.  364 ;  WhHtrr  v 
Wright,  Ibid.  359. 
(f)  Popt  y.  Garland,  4  YouDge  fie  Coll.  3&4. 
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purchaser  to  procure  the  lessor's  licence  for  the 
assignment,  (m) 

A  vendor  may,  however,  stipulate  for  the  sale  of 
an  estate  with  such  title  as  he  happens  to  have;  and 
thus  limit  his  implied  undertaking  to  make  a  good 
title.  A  person  who  contracted  for  the  purchase  of 
the  next  presentation  to  a  living,  "  on  having  such 
title  as  the  vendors  had  received,'*  was  held  bound 
to  accept  it,  although  it  appeared  to  be  defective.(n) 
So  a  vendor  may  stipulate  for  the  waiver  of  a  spe- 
cific defect  in  the  title,  however  radical  and  in- 
curable, (o) 

So  where  the  vendor  agreed  to  sell  leaseholds  for 
a  certain  term,  *^  as  he  held  the  same,'*  and  the  pur- 
chaser agreed  to  accept  a  proper  assignment  of  the 
premises  "  without  requiring  the  lessor's  title,**  the 
purchaser  was  precluded  from  calling  in  question 
the  lessor's  title  to  grant  the  lease,  (p) 

Where  the  assignees  of  a  bankrupt,  in  putting  up 
to  sale  his  interest  in  an  estate,  provided  by  the 
conditions  of  sale  that  the  purchaser  should  have  an 
assignment  of  the  bankrupt's  interest  in  the  estate, 
*'  under  such  title  as  he  lately  held  the  same,  an  ab- 
stract of  which  might  be  seen  at  a  particular  ofBce," 
it  was  held  that  the  purchaser  could  not  insist  upon 
any  other  title  than  such  as  the  bankrupt  had ;  (g) 

(m)  Lloyd  V.  Critpe,  5  Taunt.  249. 

(n)  WUmott  y.  Wilkinum,  6  Bam.  &  C.  506;  S.  C.  9  Dowl. 
&  Ryl.  620. 

(o)  Corrall  v.  Cattle,  4  Mees.  &  W.  784. 

(p)  Spratt  V.  Jeffery,  10  Barn.  &  C.  249;  S.  C.  5  Maan.  & 
Ryl.  188. 

(f )  Freme  v.  Wright,  4  Madd.  364. 


but  where  a  vendor  provides  by  the  conditiona  of 
sale  that  he  will  give  to  the  purchaser  only  certain 
specified  deeds,  Lord  Eldon  is  reported  to  have  said, 
that  the  purchaser  is  not  bound  to  take  a  bad  title, 
or  Bucb  title  as  appears  upon  the  deeds,  (r)  Con- 
ditions of  sale,  describing  a  title  to  premises  as 
■rising  under  an  exchange,  by  virtue  of  an  award 
of  commissioners  under  an  incloaure  act,  are  satis- 
fied by  showing  a  title  by  award  in  respect  of  other 
lands  and  of  caramon  rights,  without  showing  the 
further  particulars  of  the  exchange ;  and  if  the 
vendor  contracts  to  corameace  his  title  with  the 
award,  the  purchaser  has  no  right  to  inquire  into 
the  title  of  the  lands  given  by  the  vendor  in  ex~ 
change  for  the  lands  contracted  to  be  sold,  (t)  The 
fkther  being  tenant  for  life,  and  hia  son  tenant  in 
tail,  the  father  was  made  a  bankrupt,  his  asaigneeB 
contracted  to  sell  the  estate  to  the  son,  with  «  stipn- 
lation  he  should  not  require  a  further  title  than  the 
will  of  his  grandfather.  The  son's  solicitor  said 
that  he  did  not  require  any  abstract,  because  the 
son  derived  under  the  same  title.  He  then  made 
objections  as  to  the  insolvency  and  bankruptcy  of 
the  father,  and  it  was  held  that  be  had  not  waived 
Budi  objections.  (() 

Where  a  purchaser  had  waived  his  right  to  a 
reference  as  to  title  to  the  master,  who  was  only 
ordered  to  settle  the  lease,  and  in  doing  so  circum- 

(r)  DUk  T.  DmaU.  I  Bligb,  N.  3.  666. 
(i)  CiiltcJI  T.  Cerrall,  4  Y.  &  Coll.  S!8. 
(I)  SidthHIsm  V.  BarringUn,  3  Juriit,  947. 
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Stances  were  disclosed  showing  that  the  vendor 
could  not  make  a  valid  title  to  the  lease  which  he 
had  undertaken  effectually  to  grant,  the  court  would 
not  decree  a  specific  performance,  (u)  and  a  pur- 
chaser of  leaseholds  by  auction  was  held  entitled  to 
avail  himself  of  a  defect  in  the  lessor's  title,  which 
he  had  discovered,  notwithstanding  the  conditions 
of  sale  provided  "  that  the  vendor  should  not  be 
obliged  to  produce  the  lessor's  title."  (x) 

Where  the  assignee  of  a  lease,  who  on  a  sale  of 
it  stipulated  not  to  produce  any  title  prior  to  the 
lease,  brought  an  action  against  the  purchaser  for 
not  completing  his  purchase,  and  in  the  declaration 
it  was  stated  that  the  vendor  was  possessed  of  the 
lease,  it  was  held  that,  the  purchaser  having  rejected 
the  abstract,  the  vendor  was  bound  to  prove  the 
execution  of  the  lease  by  calling  the  attesting  wit- 
ness, and  that  it  was  not  sufficient  to  prove  the 
assignment  to  the  vendor,  (y) 

The  established  practice  of  conveyancers  has  long 
been  to  require  the  regular  deduction  of  a  title  for 
sixty  years  at  least ;  and  very  frequently,  owing  to 
particular  circumstances,  for  a  longer  period.  It  is 
impossible  to  define  beforehand  all  the  particular 
circumstances  which  render  it  necessary  to  extend 
the  abstract  beyond  that  period,  if  the  contents  of 
the  abstract  lead  to  the  conclusion  that  there  were 

(ii)  Warrtn  v.  Richardson,  1  Younge,  1. 
(x)  Shepherd  v.  Keutley,  1  Cr.  Mees.  &  Roto.  117;  S.  C.  4 
Tyrw.  671. 

(y)  Layihoarp  v.  Bryant,  1  Bing.  N.  S.  421. 


estates  ta3  subsisting,  it  is  necessary  to  call  for  the 
prior  title.  So  where  an  abstract  commences  with 
a  fine  or  recovery,  or  with  a  statute  deed  to  bar  an 
entail,  it  is  proper  to  call  for  the  production  of  the 
assurance  creating  the  entail,  in  order  to  see  that  the 
parties  were  competent  to  bar  the  entail.  Indeed, 
whenever  any  statement  in  the  abstract  leads  to  a 
fair  inference  of  the  existence  of  a  defect  in  the  prior 
title,  the  purchaser  may  require  it  to  be  explained  by 
the  production  of  the  prior  title.  Although  recitals 
in  deeds  of  the  pedigree  of  parties  who  conveyed 
the  estate  may  be  evidence  as  against  the  parties  to 
such  deeds,  yet  they  cannot  be  evidence  of  pedigree 
aa  against  third  persona.  (2)  Lord  Etdon  wa«  of 
opinion  that  it  was  a  serious  objection  to  a  title  that 
an  abstract  did  not  go  further  back  than  forty- 
three  years,  (a)  The  period  of  sixty  years  was 
probably  fixed  partly  with  reference  to  the  limita- 
tion of  real  actions,  (b)  and  partly  with  reference 
to  the  duralion  cf  human  life,  and  the  existence  of 
particular  estates  ;  for  an  estate  may  be  held  ad- 
versely, and  dealt  with  aa  an  estate  in  fee  simple 
during  a  life  or  lives,  and  the  existence  of  particular 
estates,  without  affecting  the  rights  and  remedies  of 
ihoae  in  remainder.  Although  the  recital  of  a  deed 
is  constructive  notice  of  its  contents,  a  purchaser 
will  be  compelled  to  complete  his  contract  without 

(()  Fox  T.  Clarlit,  1  Bun.  601. 

(a)  Pdiiu  V.  UlilB-,  6  Ves.  349 ;  see  Kotinnm  v.  EiliM.  1 
Rnn.  599. 
(i>  32  Hen.  8,  0.  2;  jMt,  pp.  127—129;  we  Banvitll-t. 
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the  inspection  of  every  deed,  unless  the  absence  of 
the  deed  recited  throws  some  reasonable  doubt  upon 
the  title  of  the  vendor ;  and  therefore,  when  the 
title  under  the  conveyance  containing  the  recital  is 
fortified  by  sixty  years  subsequent  undisputed  pos- 
session, the  loss  of  the  deed  recited  will  not  throw 
such  a  reasonable  doubt  upon  the  title  of  the  vendor 
as  will  prevent  the  court  from  decreeing  a  specific 
performance,  (c) 

In  genera],  real  actions  (with  the  exception  of 
those  for  recovering  dower  and  advowsons)  will  not 
lie  after  the  1st  of  June,  1835,  although  after  that 
time,  any  person  whose  right  of  entry  shall  then 
have  been  taken  away  by  descent  cast^  discontinuance ^ 
or  warranty,  may  bring  a  real  action  within  the 
period  prescribed  for  making  an  entry  by  the  new 
statute  of  limitations.  Real  actions,  therefore,  will 
lie  in  the  three  last  mentioned  cases  after  the  1st  of 
June,  1885. 

It  is  a  question  of  much  practical  importance, 
whether,  when  real  actions  shall  be  completely 
worn  out,  purchasers  will  be  entitled  to  require 
abstracts  of  title  for  the  same  period  as  heretofore. 
It  must  however  be  remembered,  that  the  38th  sec- 
tion of  the  Stat.  3  &  4  Will.  4,  c.  27,  saving  the 
rights  .of  persons  to  real  actions  on  the  1st  June, 
1835,  is  still  in  operation,  (d)  The  Real  Property 
Commissioners,  upon  whose  suggestions  the  new 

(c)  Proster  v.  Watts,  6  Mtidd.  59. 

(d)  See  pott,  pp.  225, 226. 
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statute  of  limitationa  is  founded,  aAer  noticing  tb« 
length  of  abatracts  as  a  growing  evil,  which  called 
loudly  for  remedy,  expressed  an  opinion  "  that 
some  diminution  of  the  evil  will  be  produced  by 
shortening  and  making  uniform  the  period  of  linii* 
tation,  although  to  guard  against  the  fabrication  of 
fee  simple  titles  by  persons  in  possession  undei- 
particular  estates,  it  will  still  be  requisite  to  investi- 
gate titles  for  a  greater  number  of  years  than  the 
period  which  may  be  prescribed."  (e) 

As  far  as  the  rights  of  the  crown  are  concerned 
tbe  new  act  has  made  no  alteration,  for  the  crown 
not  being  expressly  named  in  it,  does  not  come 
vrithin  its  operation.  Remainders  and  reversions 
e^tpectant  on  the  determination  of  estates  tail  of  the 
gift  of  the  crown  are  also  not  to  be  affected  by  the 
new  modes  provided  for  barring  estates  tail.  There 
is  nothing,  therefore,  in  the  new  acts  dispensing 
with  the  necessity  of  requiring,  when  the  title  de- 
pends upon  a  grant  from  the  crown,  the  production 
of  the  original  grant,  in  order  to  show  that  no 
remainder  or  reversion  remains  in  the  crown,  al- 
though it  is  unnecessary  to  trace  the  title  through 
all  (he  intermediate  stages.  Corporations  of  every 
description  (except  the  crown  and  such  as  are 
spiritual  and  eleemosynary,  as  to  the  latter  of  which 
special  provision  is  made,)  {/)  being  within  the  new 
statnte  of  limitations,  may,  under  certain  circiun- 


C<)  1  Rol  Prop.  B«p.  41.    See  2  Sugd.  V.  &  P.  132— 
140,  10th  ed. 

(/)  Bee  poll,  p.  170. 
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Stances,  be  barred  by  twenty  years'  possession,  (g) 
Tithes  not  belonging  to  spiritual  or  eleemosynary 
corporations  sole,  are  within  the  act,  and  subject  to 
the  same  periods  of  limitation  as  lands.  The 
statutes  6  &  7  Will.  4,  c.  71,  s.  71,  1  &  2  Vict, 
c.  64,  and  i  &  S  Vict.  c.  62,  s,  6,  have  facilitated 
the  merger  of  tithes.  Before  those  acts  there  was 
no  mode  of  effecting  a  merger  of  impropriate  tithes, 
although  the  fee  of  both  the  estate  and  tithes  was 
vested  in  the  same  person.  (A)  Where  a  merger 
has  been  effected  under  those  statutes,  the  title  to 
the  tithes  and  land  will  be  consolidated  from  the 
time  the  merger  took  effect,  but  it  will  still  be 
necessary  to  require  the  production  of  the  title  to 
the  tithes,  and  of  the  grant  from  the  crown.  The 
statute  2  &  3  Will.  4,  c.  71,  has  removed  some  of 
the  difficulties  which  formerly  existed  with  respect 
to  the  proof  of  a  modus  or  composition  real. 

It  is  clear  that  a  title  may  be  acquired  under  the 
new  statute  of  limitations  by  possession  for  twenty 
years.  Thus,  if  a  person  under  no  disability,  who 
was  indisputably  tenant  in  fee,  be  wrongfully  kept 
out  of  possession  for  that  period,  and  there  be  no 
payment  of  rent  nor  acknowledgment  of  his  right 
by  the  party  in  possession,  the  remedy  of  the 
rightful  owner  will  be  gone.  But  on  the  purchase 
of  such  properly  it  would  be  necessary  to  require  a 
title  for  a  longer  period  than  twenty  years,  for  the 
purpose  of  showing  that  the  person  who  had  been 

(g)  See  poit,  pp.  116—164. 

{h)  See  1  Real  Prop.  Rep.  55, 56. 
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80  dispossessed  was  tenant  in  fee  at  the  time  when 
the  dispossession  commenced,  and  to  trace  back  the 
right  to  the  fee  for  such  a  period  as  would  afford  a 
reasonable  probability  that  there  was  no  subsisting 
right  of  entry  on  the  determination  of  any  par- 
ticular estate.  It  is  not  intended  to  be  suggested 
that  a  title  depending  upon  possession  for  twenty 
years,  liable  as  it  is  to  be  rebutted  by  evidence  of 
an  acknowledgment  of  right  in  others,  is  such  as 
an  unwilling  or  cautious  purchaser  would  be  bound 
or  advised  to  accept,  but  only  to  point  out  that  by 
the  present  law  a  title  may  be  acquired  in  that  time. 
On  the  other  hand,  an  estate  may  have  been  held 
adversely  for  sixty  years,  and  even  more,  without 
the  possessor  having  a  title.  Thus,  suppose  a  tnere 
tenant  for  life  to  have  been  dispossessed  of  an 
estate,  or  to  have  sold  and  conveyed  it  as  tenant  in 
fee,  fifty  years  ago,  and  to  be  still  living,  the  person 
really  entitled  in  remainder  on  the  determination  of 
the  life  estate  will  have  twenty  years  from  that 
time,  or,  in  consequence  of  disabilities^  a  more  ex- 
tended period  within  which  he  may  now  recover  the 
property  by  ejectment. 

The  extreme  period  of  forty  years,  prescribed  by 
the  new  act,  applies  to  persons  who  shall  be  under 
disability  at  the  time  when  their  right  Jlnt  accrued, 
and  who  shall  continue  during  that  period  either 
under  the  same  disability,  or  under  an  uninterrupted 
succession  of  disabilities.  Thus,  for  example,  sup- 
pose an  estate  in  fee  to  descend  to  a  female  infant, 
who  during  her  minority  marries,  and  remains  under 
coverture  for  a  period  exceeding  forty  years  from 


A 
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the  time  her  right  originally  accrued,  under  the 
new  statute  she  will  he  barred,  hut  hy  the  old  law 
she  or  her  heirs  might  have  recovered  the  property 
within  ten  years  after  she  had  ceased  to  be  under 
any  disability.  Suppose,  in  the  last  case,  that  the 
estate  had  been  devised  to  the  infant  for  her  life,  the 
persons  entitled  in  remainder  or  reversion  will  still 
have  twenty  years  from  her  death  within  which  Co 
recover  the  property.  Hence  it  is  apparent,  that 
before  forty  years'  possession  against  an  owner, 
under  disabilities,  can  be  relied  on,  it  must  appear 
that  such  owner  was  not  a  mere  tenant  for  life. 

One  insecurity,  against  which  it  was  necessary 
to  guard,  under  the  old  law,  was  estates  tail  in 
remainder  or  reversion  coming  into  possession  after 
prior  tenants  in  tail,  and  their  issue  had  been  barred 
by  adverse  possession,  or  perhaps  for  a  long  time 
had  lost  all  interest  in  the  property  by  the  creation 
of  a  base  fee,  which  lasted  so  long  as  the  tenant  in 
tail  had  issue,  but  on  the  failure  of  such  issue  the 
remainder  took  effect.  And  a  recent  but  extreme 
case  is  stated  in  the  First  Real  Property  Report, 
(p.  46,)  of  a  claim  effectually  made  under  an  estate 
tail  which  had  vested  in  possession  immediately 
before  the  making  of  the  claim,  although  created  in 
the  reign  of  Queen  Elizabeth.  The  possible  existence 
of  latent  entails  frequently  lead  to  great  expense  on 
the  transfer  of  real  property,  by  rendering  it  neces- 
sary to  require  an  abstract  to  show  a  title  for  nearly 
a  century,  and  if  it  appeared  that  the  property  was 
in  settlement  at  the  commencement  of  such  period, 
earlier  title-deeds  were  called  for,  in  order  to  see 
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what  estates  tail  in  remainder  bad  been  created,  and 
whether  they  had  been  effectually  barred.  The  Slat, 
SZd,  and  S8d  sections  of  the  Statute  of  Ltmilations 
will  tend  materially  to  secure  pnrchasera  againit 
latent  entails,  and  claims  by  issue,  remainder-inen, 
and  reversioners,  in  cases  where  defective  assn- 
rances  have  been  made  by  tenants  in  tail,  and  where 
thejr  or  their  alienees  have  acquired  a  tide  by  ad- 
verae  possession,  and  will  supersede  the  neceasity, 
St  least  in  many  instances,  of  enforcing,  with  the 
aame  strictneas  as  under  the  old  system,  the  pro- 
duction of  instruments  creating  or  destroying  entails 
at  a  remote  period. 

The  writer  haa  arrived  at  the  conclusion,  until 
the  contrary  shall  be  decided  by  competent  aotbo- 
lity,  that  notwithstanding  the  abolition  of  real  ac- 
tions, and  the  more  limited  periods  prescribed  for 
asserting  rights  to  real  property,  purchasers  will,  as 
a  general  rule,  be  entitled  to  require  a  title  to  be 
shown  for  sixty  years.  Particular  cases  will  no 
doubt  occur  in  which  a  strict  adherence  to  that  rale 
may  be  safely  dispensed  with.  Abstracts  of  title  to 
advowsons  must  in  general  be  carried  back  for  a 
century  at  least.     (Seaport,  p.  217,  note.) 

Conditions  of  sale  restrictive  of  the  ordinary 
rights  of  purchasers  have  of  late  years  been  carried 
to  an  extent  which  has  been  deemed  by  some  un- 
reasonable and  mischievous,  (i)  However  this  may 
be,  such  conditions  impose  upon  purchasers  the 
necessity  of  examining  them  very  carefully  before 


(0  Sae  S  Jai.  pp.  S,  33. 
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they  become  the  bidders  for  or  purchasers  of  pro- 
perty. It  has  been  doubted  whether  the  adoption 
of  special  conditions  of  sale  (including  mortgagees 
with  a  power  of  sale)  is  not  such  a  breach  of  trust 
as  to  render  a  contract  for  sale  under  them  void  in 
equity.  And  several  conveyancing  counsel  act  upon 
this  doubt,  so  far  as  to  reject  at  once  titles  sub- 
mitted to  them  by  purchasers  under  contracts  con- 
taining objectionable  conditions  of  sale.  Every 
restrictive  condition  of  sale  is  the  admission  of  a 
defect  fro  tanto ;  that  is,  either  of  a  defect  of  title 
or  a  difficulty  in  procuring  evidence  on  particular 
points,  and  must  have  a  tendency  to  diminish  to 
some  extent  the  price  which  a  purchaser  will  give. 
The  compact  between  the  vendor  and  purchaser 
amounts  to  this,  that  the  vendor  finds  it  convenient 
not  to  be  required  to  establish  by  proof  every  point 
of  title  which,  in  the  absence  of  a  special  contract, 
the  purchaser  would  be  entitled  to  require ;  and  the 
purchaser  insures  against  the  risk  and  the  additional 
expense  to  be  incurred  by  giving  less  money.  (A) 
It  is  observed  (2  Hayes  Conv.  pp.  204,  205),  <'  It 
is  necessary  to  caution  trustees  for  sale,  on  the  one 
hand,  against  imposing,  and  trustees  for  investment, 
on  the  other,  against  submitting  to  unusual  con- 
ditions, without  express  authority.  Trustees  for 
sale  undertake  the  duty  of  going  to  market  with  the 
best  title  which,  by  ordinary  diligence  and  care  in 
the  use  of  all  the  means  within  their  power,  they 
are  enabled  to  deduce  ;  and  trustees  for  investment 
equally  undertake  the  duty  of  purchasing  a  sound 

(k)  See  6  Jur.  22,  29. 
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and  readily  negotiable  title.  There  are  cases  in 
which  a  court  of  equity  would  require  the  most 
unimpeachable  title,  as  where  charity  funds  are  to 
be  invested  in  land.  The  duty  of  trustees  for  sale 
may  be  partly  inferred  from  the  duty  of  trustees 
for  investment,  for  if  the  latter  are  not  warranted  in 
accepting  less  than  a  marketable  title,  it  follows 
that  the  former,  who  having  such  a  title  to  give, 
yet  offer  less,  gratuitously  exclude  a  certain  class 
of  competitors." 


l 


Objections  to  Title.^ — One  of  the  conditions  of 
sale  provided,  that  if  the  purchaser  should  raise 
objections  to  the  title,  which  the  vendor  should  not 
be  able  or  willing  to  remove,  the  vendor  should  be 
at  liberty  to  rescind  the  contract ;  and  that  all  ob- 
jections, which  should  not  be  taken  in  writing, 
within  ten  days  after  the  delivery  of  the  abstract, 
should  be  considered  as  waived :  it  was  held,  that 
the  condition  referred  to  the  first  delivery  of  ob- 
jections ;  and,  if  the  vendor  expressed  his  willing- 
ness to  answer  them,  he  could  never  afterwards 
rescind  the  contract.  (Z) 

Where  the  conditions  of  sale  required  that  the 
vendor  should  deliver  an  abstract  of  title  within 
two  days  after  the  sale,  and  that  all  objections 
should  be  taken  within  twenty-one  days  after  the 
delivery  of  the  abstract^  and  the  abstract  delivered 
was  imperfect,  it  was  held  that  the  time  for  taking 

• 

(0  Tannir  v.  Smith,  10  Sim.  410 ;  and  see  Smith  y.  Tanntr, 
2  Scott,  N.  R.  77. 
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objections  did  not  b^gin  to  run  from  the  delivery  of 
the  abstract,  because  it  was  imperfect,  (m)  It  was 
provided  by  one  of  the  conditions  of  sale  that  if  any 
objections  to  the  title  were  made,  and  not  removed 
within  a  certain  time,  that  then,  or  at  any  time 
thereaAer,  the  vendor  should  be  at  full  liberty,  by 
notice  in  writing,  to  annul  and  put  an  end  to  the 
contract:  it  was  held,  that  the  purchaser  having 
insisted  upon  a  release  from  certain  annuitants,  the 
vendor  was  at  liberty,  under  this  condition,  to  put 
an  end  to  the  contract,  (n) 

Errors  of  Description  in  Particulars.']  —  Agree- 
ments for  the  sale  of  estates,  especially  if  by  auction, 
depend  upon  the  bona  fides  of  the  transaction ; 
therefore,  trifling  errors  in  the  description  are  not 
material,  (o)  Where  there  is  a  warranty  in  the 
particulars  relating  to  a  matter  not  immediately  in 
question,  in  an  action  by  the  vendor  for  not  com- 
pleting, it  must  be  shown  in  evidence  to  have  been 
complied  with,  although  it  need  not  be  noticed  in 
the  declaration,  (p)  A  condition  of  sale  '*  that  if 
any  mistake  shall  be  made  in  the  description  of  the 
premises,  or  any  other  error  whatever  shall  appear 
in  the  particulars  of  the  property,  such  mistake  or 
error  shall  not  annul  the  sale,  but  a  compensation 
shall  be  given/'  &c.  does  not  apply  where  any  sub- 
stantial part  of  the  property  turns  out  to  have  no 

(m)  Hohvm  v.  ^11, 3  Jurist,  190 ;  Gi^nn  v.  htlX,  2  Beav.  17. 

(n)  2agt  V.  Adam,  5  Jur.  793. 

(o)  Calcraft  ▼.  liothtiBk,  1  Ves.  Jan.  221. 

(p)  Thompwn  v.  MiUs,  1  Esp.  184. 
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€iktaice,ot  cannot  be  found;  or  where  the  vendor 
bat  nuM  JUk  given  a  very  exaggerated  description 
of  the  property.  The  purchaaer  may  in  euch  a  caae 
rescind  the  contract  m  Mo.{q)  A  manor  waa 
advertised  for  sale,  and  described  in  the  particulars 
and  conditions  of  sale  as  a  manor  of  which  the  fines 
were  arbitrary ;  and  it  appeared  that  the  fines  were 
arbitrary  only  on  alienation,  and  that  certain  fixed 
payments  in  the  nature  of  reliefs  were  made  on 
descents;  it  was  held,  that  specific  performance 
might  be  decreed  with  compensation,  the  conditions 
of  sale  allowing  compensation  for  errors  in  the  de- 
scription of  the  property,  (r)  A  condition  in  articles 
of  sale,  that  any  error  in  the  particulars  shall  not 
vitiate  the  sale,  but  a  compensation  shall  be  made, 
only  applies  to  cases  where  the  circumstances  afford 
a  principle  by  which  the  compensation  can  be 
estimated.  Therefore,  on  the  sale  of  a  reversion, 
expectant  on  the  death  of  A.  B.  without  children, 
an  error  in  the  statement  of  A.  B.'s  age  does  not 
come  within  the  condition,  as  it  would  if  the  rever- 
sion were  simply  expectant  on  A.  B.*s  death,  be- 
cause it  affects  the  probability  of  the  other  con- 
tingency, which  is  not  a  subject  of  calculation,  and 
the  purchaser  is  entitled  to  rescind  the  contract.  («) 
One  of  the  conditions  of  sale  stated  that  the  quan- 
tity of  a  particular  lot  of  the  estates  sold  under  a 
decree  was  stated  from  estimation,  and   that  the 

(q)  Robiriion  v.  Mutgrove,  2  Mood.  &  R.  92 ;  flee  Wright  v. 
Wilson,  1  lb.  207. 
(r)  Cuddan  v.  Cartwright,  4  Jiur.  1180 ;  4  Y.  &  Coll.  25. 
(f)  ShervDOod  v.  Robins,  M.  &  M.  194 ;  3  Can.  &  P.  339. 

b2 


• 


I 


XXVUl  INTRODUCTION. 

purchaser  should  not  object  to  complete  his  pur- 
chase, if  the  quantity  should  turn  out  less  than  was 
stated ;  it  was  held,  that  the  purchaser  was  not  by 
such  condition  precluded  from  his  right  to  compen- 
sation in  the  event  of  the  quantity  having  turned 
out  to  be  deficient.  (/)  A  provision  in  the  con- 
ditions of  sale,  that  any  misstatement  in  the  par- 
ticular shall  not  vitiate  the  sale,  does  not  extend  to 
a  misdescription  of  the  situation,  wilfully  introduced 
to  increase  its  apparent  value,  (ti)  Where  it  is 
provided  by  the  conditions  of  sale  by  auction,  that 
**  if  any  mistake  be  made  in  the  description  of  the 
premises,  or  any  other  material  error  shall  appear 
in  the  particulars  of  sale,  such  mistake  or  error 
shall  not  annul  the  sale,  but  a  compensation  shall 
be  made^"  the  vendee  is  not  released  from  his 
contract  by  reason  of  a  misdescription  in  the  par- 
ticulars of  sale,  obvious  on  inspection  of  the  pre- 
mises, unless  such  misdescription  was  wilful  and 
designed,  (x)  For  cases  in  which  a  certain  degree 
of  misdescription  was  considered  immaterial,  on  the 
ground  of  the  defect  being  obvious  to  the  senses  of 
the  purchaser,  see  Dyer  v,  Hargrove,  10  Ves.  505 ; 
Scott  V.  Hanson,  1  Sim.  13 ;  1  Russ.  &  M.  128. 
An  infringement  of  the  rule,  cujtis  est  solum,  ejus 
est  usque  ad  coslum,  is  sufficient  to  avoid  a  contract 
between  a  vendor  and  a  purchaser,  (z) 

(t)  Froit  V.  Brewer,  3  Jur.  165. 
(u)  Duke  of  Norfolk  v.  Worthy,  1  Camp.  340. 
(*;  Wright  V.  Wilsm,  1  M.  &  Rob.  207. 
(%)  Pope  V.  Garland,  4  Y.  &  Coll.  403. 
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The  verbal  declarations  of  an  auctioneer  at  the 
time  of  sale  will  not  be  received  as  evidence  to 
contradict  the  printed  particulars ;  (a)  but  there 
may  be  room  for  the  admission  of  such  evidence, 
where  the  purchaser  has  personal  information  given 
him  of  a  mistake  in  the  particulars,  (b) 
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(a)  Gunnia  y.  Erhart,  1  H.  Bl.  289 ;  see  Jona  v.  Edruy,  3 
Camp.  285 ;  Bradshaw  v.  Bennttt,  5  Can*.  &  P.  48. 

(b)  1  Svgd.  V.  &  P.  40,  10th  ed.;    Ogilvie  v.  Foljambe,  3 
Mer.  65;  IJac.  &  W.  639. 
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been  changed ;  and  fines  and  recoveries  shall  not 
be  invalid  in  other  cases,  though  levied  or  suffered 
in  courts  whose  jurisdictions  may  not  extend  to  the 
lands  theiein  comprised,  or  which  may  be  unlawful, 
or  held  without  due  authority         . .         . .         •  •  287 

6.  The  tenure  of  ancient  demesne,  where  suspended  or 

destroyed  by  fine  or  recovery  in  a  superior  court, 
restored  in  those  cases  in  which  the  rights  of  the 
lord  of  the  manor  shall  have  been  recognized  within 
the  last  twenty  years  preceding  the  1st  of  January, 
1834 ..         r.         ..  288 
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7.  Fines  having  errora  or  mistakes  in  the  parrels  or  paities 

Appaient  from  the  deeds  declaring  the  uses,  shall 
not  require  amendment       269 

8.  Recoveries  having  errors  or  mistakes  in  the  parcels  or 

parties  apparent  from  the  deeds  making  the  tenants 
to  the  wnts  of  entry,  shall  not  require  amendment     291 

9.  The  jurisdiction  of  courts  to  amend  fines  and  leoo- 

coveries  in  cases  not  provided  for  by  this  act,  not 
taken  away   . .         . .         . .         .  •  . .  292 

10.  No  recovery  shall  be  invalid  in  consequence  of  the 

neglect  to  iorol  the  bargain  and  sale,  purporting  to 
m^e  the  tenant  to  the  writ  of  entry,  provided  the 
same  would  have  been  valid,  if  the  bargain  and  sale 
had  been  inrolled     . .         . .         . .         . .         • .     i6. 

11.  Recoveries  invalid  in  consequence  of  there  not  being 

proper  tenants  to  the  writs  of  entry,  made  valid  in 
case  the  persons  having  the  beneficial  estates  shall 
have  raaae  the  tenants  to  the  writs  in  due  time     . .     ib, 

12.  Certain  cases  in  which  fines  and  recoveries  shall  not 

be  made  valid  by  this  act 295 

The  Custody  of  the  Record*  of  F'met  and  Reeoveriee, 

13.  The  records  and  proceedings  of  fines  and  recoveries  in 

the  Courts  of  Common  Pleas  at  Westminster  and 
Lancaster,  and  in  the  Court  of  Pleas  at  Durham, 
shall  be  kept  as  the  respective  courts  and  justices 
shall  direct,  and  searches  may  be  made  and  extracts 
and  copies  obtained  as  heretofore,  while  in  the 
custody  of  the  present  persons,  and  when  kept  by 
other  persons  then  as  shall  be  ordered  by  the  court 
or  justices  having  control  over  the  same     . .         . .  296 

Warranty. 

14.f  Estates  tail  and  estates  expectant  thereon  no  longer 

barrable  by  warranty  . .         .  •         . .         . .  298 

Alienation  of  Estates  Tail. 

15.  After  the  31st  of  December,  1833,  every  actual  tenant 
in  tail  in  possession,  remainder,  contingency,  or 
otherwise,  shall  have  full  power  to  dispose  of  the 
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lands  entailed  in  fee-ample  absolute  or  for  any  less 
estate^  saving  the  rights  of  certain  persons 


298 


16.  The  power  of  disposition  shall  not  be  exercised  by 

women  tenants  in  tail  ex  prcvitione  vtrt,  under  1 1 
Hen.  7,  c.  20,  except  with  such  assent  as  required 
by  that  act 300 

17.  Except  as  to  lands  in  settlements  made  before  the 

pasnng  of  this  act,  the  11  Hen.  7,  c.  20,  repealed 

18.  The  power  of  disposition  shall  not  extend  to  tenants  in 

tail  restrained  by  the  34  &  35  Hen.  8,  c.  20,  or  by 
any  other  act ;  nor  to  tenants  in  tail  after  possibility 
of  issue  extinct 


301 
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19.  After  the  3l8t  of  December,  1833,  every  person  who 
would  have  been  actual  tenant  in  tail  of  lands  if  his 
estate  tail  had  not  been  converted  into  a  base  fee, 
shall  have  full  power  to  dispose  of  the  lands  so  as  to 
enlarge  the  base  fee  into  a  fee-simple  absolute, 
saving  the  rights  of  certain  persons 
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20.  Act  shall  not  extend  to  enable  issue  inheritable  to 

estates  tail  to  bar  their  expectancies  . .         . .  305 

21.  A  disposition  by  a  tenant  in  tail  for  any  limited  pur- 

pose, shall,  to  the  extent  of  the  estate  thereby  cre- 
ated, be  a  bar  in  equity  as  well  as  at  law ;  but  if  for 
an  estate  pour  autre  vie,  or  for  years,  the  disposition 
shall  in  equity  be  a  bar  only  so  far  as  to  give  effect 
to  the  limited  purpose         311 
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Dejinitum  rf  the  Protector, 

22.  Where  there  shall  be  under  a  settlement  an  estate  for 
years  determinable  on  life,  or  any  greater  estate  prior 
to  an  estate  tail  under  the  same  settlement,  the 
owner  of  such  prior  estate  shall  be  the  protector  of 
the  settlement  as  to  the  lands  in  which  such  estate 
shall  subsist,  though  the  same  may  have  been 
charged  or  disposed  of;  and  an  estate  by  the  cur- 
tesy, in  respect  of  the  estates  tail  or  of  anv  prior 
estate  created  by  the  same  settlement,  shall  be  a 
prior  estate ;  and  an  estate  by  way  of  resulting  use 
or  trust  for  the  settlor,  and  a  right  to  the  surplus 
rents,  shal>  be  an  estate  within  the  meaning  of  this 
clause  ..         .... 


313 


23.  Each  of  two  or  more  owners  of  a  prior  estate  shall  be 
the  sole  protector  to  the  extent  of  his  undivided 
share  ..         315 
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34,  WImr  the  prior  ettate  of  a  married  woman  nhall  not 
be  Mltled  to  her  seoarate  use,  the  and  her  hatbaod 
together  shall  be  the  protector ;  aod  where  lettled 
to  her  separate  uie,  she  alone  shall  be  the  protector  315 

36.  An  estate  limited  by  a  settlement  by  way  of  confirma- 

tion or  restoration  of  a  previous  estate,  shall,  so  far 
as  regards  the  protector,  be  an  estate  under  such 
settlement     ..         ..         ..     i6. 

36*  The  owner  of  a  lease  at  a  rent,  created  or  confirmed  by 

a  settlement,  shall  not  be  the  protector      . .         . .  316 

37.  Ko  woman  in  respect  of  her  dower,  and  (except  in  the 

case  of  a  bare  trustee)  no  bare  trustee,  heir,  execu- 
tor, administrator,  or  assign,  as  such,  shall  be  the 
protector       . .       ' ib* 

38.  Where  the  owner  of  the  prior  estate  shall  by  the  two 

last  clauses  not  be  the  protector,  the  person  who, 
if  such  estate  did  not  exist,  would  be  the  protector, 
shall  be  the  protector  . .         .  •         . .         . .     t^. 

29*  Where  in  case  of  the  disposition  of  a  life  estate  on  or 
before  the  31st  of  December,  1833,  the  person  to 
make  the  tenant  to  the  writ  of  entry  in  a  recovery 
shall  be  the  protector  . .  317 

30.  Where  in  the  case  of  a  disposition  of  a  reversion  in 

fee,  or  any  estate  thereout,  on  or  before  the  31st  of 
December,  1833,  the  person  to  make  the  tenant  to 
the  writ  of  entry  in  a  recovery  shall  be  the  pro- 
tector   318 

31.  A  bare  trustee  shall  be  the  protector  where,  under  a 

settlement  made  before  the  passing  of  this  act,  be 
shall  be  the  person  to  make  the  tenant  to  the  writ  of 
entry  in  a  recovery  . .         . .         . .         . .  319 

32.  A  settlor  entailing  lands  may,  by  the  settlement,  ap- 

point any  number  of  persons,  not  exceeding  three, 
and  not  being  aliens,  protector,  and  may,  by  a  power 
in  the  settlement,  perpetuate  the  protectorship  ;  and 
the  person  who,  but  for  this  clause,  would  have  been 
the  protector,  may  be  one  of  the  persons  to  be  ap- 
pointed protector      . .         . .         . .         . .         . .     id. 

33.  The  Lord  Chancellor,  Lord  Keeper,  Lords  Commis- 

sioners, or  other  persons  intrusted  with  lunatics, 
where  the  protectoj-  shall  be  lunatic,  whether  found 
such  by  inquisition  or  not,  or  the  Court  of  Chan- 
cery, where  the  protector  shall  be  convicted  of  trea- 
son or  felony,  or  not  being  the  owoier  of  a  prior 
estate,  shall  be  an  infant  or  cannot  be  found,  shall 
be  protector ;  and  where  a  settlor  shall  in  a  settle- 
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ment  deelaie  that  the  person  who,  as  owner  of  a 
prior  estate  under  the  settlement,  would  be  entitled 
to  be  protector,  shall  not  be  protector,  and  shall 
not  appoint  any  person  in  his  stead,  and  where 
during  the  continuance  of  a  prior  estate  sufficient 
to  qualify  a  person  to  be  protector,  there  shall  be 
no  protector,  the  Court  of  Chancery  shall  be  pro- 
tector   320 


Powert  of  the  Protector, 

34*  Where  there  is  a  protector,  his  consent  shall  be  re- 
quisite to  enable  an  actual  tenant  in  tail,  who  is  not 
entitled  to  the  immediate  reversion  in  fee,  to  make 
an  absolute  disposition  under  this  act.  Without 
such  consent,  an  actual  tenant  in  tail  may  create 
only  a  base  fee        322 

35.  Where  there  is  a  base  fee  and  a  protector,  his  consent 
shall  be  requisite  to  enable  the  person  who  would 
have  been  tenant  of  the  estate  tail,  if  not  barred,  to 
exercise  his  power  of  disposition     . •         . .         ..     ib. 

86.  The  protector  shall  be  subject  to  no  control  in  the  ex* 

ercise  of  his  power  of  consenting    •  •         • .         ..     ib, 

37.  The  rules  of  equity  as  to  dealings  between  the  donee  of 

a  power  and  any  object  of  the  power,  shall  not  apply 
to  dealings  between  the  protector  of  a  settlement  and 
a  tenant  in  tail  under  the  same       . .         • .         •,     ib. 

Confirmation  of  voidable  Estatet  created  by  Tenant  in  Tail, 

38.  A  voidable  estate  by  a  tenant  in  tail  in  favour  of  a 

purchaser,  shall,  by  a  subsequent  disposition  by 
him,  if  no  protector,  or  being  such,  with  his  con- 
sent, be  confirmed ;  if  a  protector,  and  he  shall  not 
consent,  and  the  voidable  estate  shall  not  be  good 
to  the  extent  of  the  estate  which  the  tenant  in  tail 
could  create  without  such  consent,  then  the  same 
shall  be  confirmed,  so  fsr  as  the  tenant  in  tail  could 
then  make  such  disposition  without  such  consent. 
But  the  estate  shall  not  be  confirmed  against  a  pur- 
chaser without  notice 


325 


Enlargement  of  Base  Fees, 


39.  Whenever  i  person  entitled  to  a  base  fee  shall  become 
entitled  to  the  immediate  reversion  in  fee,  the  base 
fee  shall  not  merge,  but  shall  be  enlarged   . .       . .  327 
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40.  Any  diux»itioD  by  a  tenant  in  tail  under  this  act  shall 

be  eUected  by  any  assarance,  being  a  deed  or  deeds, 
but  not  an  agreement  or  will,  by  which  he  conld  have 
conveyed  if  seised  in  fee ;  and  if  a  married  woman, 
her  husband's  concurrence  shall  be  necessary,  and 
the  deed  effecting  the  disposition  shall  be  acknow- 
ledged by  her  as  after  directed        .  •         . .         . .  329 

41.  No  assurance  by  which  a  tenant  in  tail  shall  make  a 

disposition  under  the  act  (except  a  lease  not  ex- 
ceeding twenty-one  years  from  the  date,  or  not  more 
than  twelve  months  afterwards  where  the  rent  shall 
be  the  rack-rent,  or  not  less  than  five-sixth  parts 
thereof,)  shall  have  any  operation  unless  inrolled  in 
Chancery  within  six  calendar  months        . .         .  •  390 

42.  Consent  of  the  protector  shall  be  given  by  the  assurance 

by  which  the  disposition  of  a  tenant  in  tail  shall  be 
effected,  or  by  a  distinct  deed  before  or  at  the  time 
of  the  assurance 331 

43.  If  the  protector  consent  by  a  deed  distinct  from  the 

assurance,  it  shall  be  considered  unqualified,  unless 
he  refer  to  the  assurance  and  confine  his  consent  to 
the  disposition  thereby  made  . .         . .         . .     1 6. 

44.  Protector  having  given  his  consent  shall  not  revoke  the 

same  332 

45.  A  married  woman  protector  may  consent  as  if  she  were 

a  feme  sole t6. 

46.  The  consent  of  a  protector,  if  by  a  distinct  deed,  void, 

unless  the  deed  be  inrolled  with  or  before  the  assur- 
ance   i6. 

47.  Courts  of  equity  excluded  from  giving  any  efiect  to  dis- 

positions by  tenants  in  tail,  or  consents  of  protectors 
of  settlements,  which  in  courts  of  law  would  not  l>e 
effectual ib. 

48.  The  Lord  Chancellor,  Lord  Keeper,  or  Lords  Com- 

missioners, or  other  persons  entrusted  with  lunatics, 
or  the  Court  of  Chancery  when  protector,  shall  have 
power,  upon  motion  or  petition,  to  consent  to  the 
disilDsition  by  a  tenant  in  tail,  and  to  make  such 
orders  as  shall  be  thought  necessary ;  and  if  any 
other  penon  shall  be  joint  protector,  the  disposition 
shall  not  be  valid  without  bis  consent        . .         . .  333 
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49.  The  order  of  the  Lord  Chancellor,  Lord  Keeper,  or 

Lords  Commissionen,  or  other  perwns  eDtmsted 
with  Innatics,  or  of  the  Court  of  Chtnceiy  when 
protector,  shall  be  evidence  of  consent      .  •         .  •  337 

Estates  Tail  in  Copyholds. 

50.  The  previous  claoses  shall  apply  to  copyholds,  except 

that  disposition  of  legal  estates  therein  shall  be  by 
surrender,  and  of  equitable  estates  either  by  surren- 
der or  by  deed  as  after  provided,  and  except  so  far 
as  they  are  varied  by  the  clauses  after  contained  . .     ib, 

51.  If  the  protector  of  a  settlement  of  copyholds  shall  bv 

deed  consent  to  the  disposition  of  a  tenant  in  tail, 
such  deed  shall,  at  or  oefore  the  surrender  by  the 
tenant  in  tail,  be  produced  to  the  lord  of  the  manor, 
or  his  steward  or  deputy,  otherwise  the  consent 
shall  be  void ;  and  the  lord,  or  steward,  or  deputy, 
shall  by  indorsement  on  the  deed  acknowledge  such 
production,  and  enter  such  deed  and  indorsement 
on  the  rolls,  and  the  indorsement  shall  be  evidence 
of  such  production,  and  he  shall  indorse  on  the  deed 
a  memorandum  of  the  entry  . .         . .         . .  339 

52.  If  the  consent  of  a  protector  of  a  settlement  of  copy- 

holds shall  not  be  by  deed,  it  shall  be  given  to  the 
person  taking  the  surrender  of  the  tenant  in  tail; 
and  if  the  surrender  be  out  of  court  the  consent 
shall  be  stated  in  the  memorandum  of  surrender, 
and  the  memorandum  signed  by  the  protector  shall 
be  entered  on  the  rolls,  and  shall  be  evidence  of 
the  consent  and  surrender ;  but  if  the  surrender  be 
in  court,  the  lord  or  steward,  or  deputy,  shall  enter 
the  surrender  on  the  rolls,  with  a  statement  that 
such  consent  had  been  given;  and  the  entries  or 
copies  thereof  shall  be  evidence,  as  other  entries  or 
copies  ..         ..         ..         ..         ..         ».     ib. 

53.  An  equitable  tenant  in  tail  of  copyholds  shall  have 

power  by  deed  to  dispose  of  the  same  under  this 
act  as  if  freehold,  and  such  deed  shall  be  entered  on 
the  rolls.  If  a  protector,  and  bis  consent  be  given 
by  a  distinct  deed,  the  consent  shall  be  void,  unless 
the  deed  be  executed  on  or  before  the  day  on  which 
the  deed  of  disposition  shall  be  executea,  and  such 
deed  shall  be  entered  on  the  rolls.  Such  entries 
shall  be  imperative  on  the  lord,  or  steward,  or  de- 
pu^,  and  ne  shall  indorse  on  such  deed  a  memo- 
randum of  the  entry.  The  deed  of  disposition,  unless 
entered  on  the  rolls,  void  against  purchasers . .     . .  341 
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64.  Wbeitt  1  diipMitkm  of  tofjMAs  by  a  tentnt  in  tiH 

ihall  be  bj  tnrreiider  or  deed,  mch  8ttrreiider»  or 
tbe  nenorandinn,  or  a  cww  thereof,  or  the  deed  of 
dispoeition,  or  the  deed  (if  anj)  by  which  the  pro- 
tector shall  conaeot,  shall  not  reqalre  inrolment    .  •  341 

Bankrupt^  EttaUt  TaU. 

65.  Repeal  of  the  Bankrupt  Act,  6  Geo.  4,  c  16,  s.  65, 

so  fttr  as  relates  to  eststes  tail  in  England  and  Ire- 
land ;  but  snch  repeal  shall  not  extend  to  lands  of 
a  bankrupt  under  a  commission  or  fiat  issued  on  or 
before  the  Slst  of  December,  1833,  nor  to  revive 
former  acU 346 

m 

66.  The  oommissiooer,  in  the  case  of  an  actual  tenant  in 

tail  becoming  bankropt,  after  the  31st  of  December, 
1833,  shall  by  deed  dispose  of  the  same  to  a  pur- 
chaser, and  thereby  create  as  large  an  estate  as  the 
actual  tenant  in  tail  could  have  done  under  this  act, 
if  not  bankrapt ;  but  if  there  be  a  protector  whose 
consent  would  have  been  requisite  to  a  disposition 
to  the  fullest  extent,  and  he  shall  not  consent,  then 
the  estate  shall  be  an  estate  as  large  as  such  actual 
tenant  in  tail,  if  not  bankrupt,  could  have  created 
without  such  consent  . .  . .  347 

67.  The  commissioner,  in  the  case  of  a  tenant  in  tail  en- 

titled to  a  base  fee  becoming  bankrupt,  and  of  there 
being  no  protector,  shall  by  deed  dispose  of  the 
lands  to  a  purchaser,  and  thereby  enlarge  such  base 
fee  to  the  same  extent  as  the  bankrupt  might  have 
done  ..         .•     ib, 

58.  Where  there  is  a  protector,  the  disposition,  with  his 
consent,  by  the  commissioner,  in  case  of  an  actual 
tenant  in  tail  becoming  bankrupt,  or  of  a  tenant  in 
tail  entitled  to  a  base  tee  becoming  bankrupt,  shall 
have  the  same  effect  as  if  made  with  the  consent  of 
the  protector  by  the  actual  tenant  in  tail  or  tenant 
in  tail  so  entitled.  The  previous  clauses  as  to  con- 
sent, in  regard  to  lands  not  held  by  copy  of  court 
roll,  shall,  except  as  varied  by  the  next  clause,  apply 
to  every  conseot  under  this  clause  . .         . .         ,.     ih, 

69.  Every  deed  of  disposition  by  the  commissioner,  as  to 
lands  not  copyhold,  shall  be  inroUed  in  Chancery 
within  six  calendar  months,  and  as  to  copyhold 
lands,  shall  be  entered  on  the  court  rolls  ;  and  if, 
as  to  copyhold  lands,  there  be  a  protector  to  con- 
sent by  a  distinct  deed,  such  deed  shall  be  entered 
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on  Hm  eourt  rolls.  Suck  entrws  shall  be  impera- 
trre  M  tbe  loid,  or  steward,  or  depaty,  and  be  shall 
iBdorae  oa  each  deed  a  memoreiMiain  of  the  entry . .  348 

60.  If  the  commissioners  shall  under  this  act  dispose  of  the 

lands  of  an  actual  tenant  in  tail  becoming  bankrupt, 
and  in  consequence  of  there  being  a  protector  who 
■hall  not  cooseut,  a  base  fee  shall  be  created,  such 
base  fee,  if  during  its  continuance  there  shall  cease 
to  be  a  protector,  shall  be  enlarged 349 

61.  If  a  tenant  in  tail  entitled  to  a  bate  fee  become  bank- 

rupt, such  base  fee,  if  sold  or  conveyed  under  the 
bsjBhrupt  acts»  and  if  during  its  continuance  there 
shall  cease  to  be  a  protector,  shall  be  enlarged     . .  360 

'  62.  A  voidable  estate  in  fevour  of  a  purchaser  by  an  actual 
tenant  in  tail  becoming  bankrupt,  or  by  a  tenant  in 
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actual  tttiant  in  Uil.  and  at  the  time  of  the  ditpoti- 
Uon  there  be  iasae  inheritable,  and  also  either  no 
protector  or  a  protector  who  shall  consent  to  the 
disposition,  or  a  protector  who  shall  notconsent  to  the 
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stances will  admit 358 
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RECENT  STATUTES 


SXLATINO  TO 


REAL     PROPERTY, 


PRESCRIPTION. 

ft  &  5  William  IV.  c.  71. 

An  Act  far  shortening  the  Time  of  Prescription  in 
certmn  cases.  [Ist  August,  1832.] 

TDIE  LIMITED  FOR  ESTABLISHING  RIGHTS  OF  COM- 
MON AND  OTHER  PROFIT  OR  BENEFIT,  EXCEPT 
TITHES   AND   RENT,   FROM   LAND. 

WHEREAS  the  expression  ''Time  Immemo- 
rial, or  Time  whereof  the  Memory  of  Man  run- 
neth not  to  the  contrary,"  is  now  by  tlie  law  of 
England  in  many  cases  considered  to  include  and 
denote  the  whole  period  of  time  from  the  reign  of 
King  Richard  the  First,  whereby  the  title  to  mat- 
ters that  have  been  long  enjoyed  is  sometimes 
defeated  by  showing  the  commencement  of  such 
enjoyment,  which  is  in  many  cases  productive  of 
inconvenience  and  imustice ;  for  remedy  thereof, 
be  it  enacted  by  the  King's  most  excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the  Lords 
spiritual  and  temporal,  and  commons,  in  this  pre- 
sent parliament  assembled,  and  by  the  authority  of 
the  same,  That  no  claim  which  may  be  lawfully 
made  at  the  common  law,  by  custom,  prescrip- 
tion,(a)  or  grant  to  any  right  of  common(6)  or  other 
profit  or  benefit,  to  be  taken  and  enjoyed  from  or 
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t  2  8cS  William  IV.  c.  71. 

upon  any  land  of  our  sovereign  lord  the  King,  his 
heirs  or  successors,  or  any  land  being  parcel  of  the 
Duchy  of  Lancaster  or  of  the  Duchy  of  Cornwall^ 
or  of  any  ecclesiastical  or  lay  person,  or  body  cor- 
porate, except  such  matters  and  things  as  are 
nerein  specially  provided  for,  and  except  tithes, 
rent,  and  services,  shall,  where  such  right,  profit, 
or  benefit  shall  have  been  actually  taken  and  en- 
joyed by  any  person  daiminff  right  thereto  without 
intemiptioa  for  the  full  period  of  thirty  vcara,  be 
defeated  or  destroyed  by  showing  only  that  sadi 
right,  profit,  or  benefit  was  first  taken  or  enjoyed 
at  any  time  prior  to  such  period  of  thirty  years, 
but  nevertheless  such  claim  may  be  defeated  in  any 
other  way  by  which  the  same  is  now  liable  to  be 
after  lizty     defeated ;  and  when  such  right,  profit,  or  benefit 
y^^n  enjov.  shall  have  been  so  taken  and  enjoyed  as  aforesaid, 
tTSe'tbio-    for  the  full  period  of  sixty  years,  the  right  thereto 
i!|!d  b""*^    shall  be  deemed  absolute  and  indefeasible,  unless 
Mat  or  agree-  it  shall  appear  that  the  same  was  taken  and  enjoyed 
nent.  \yy  some  consent  or  agreement  expressly  made 

or  given  for  that  purpose  by  deed  or  writing,  (c) 

(a)  As  to  prescription,  see  pott,  p.  28. 

(fr)  At  to  rights  or  common,  see  pott,  p.  35. 

(c)  The  several  decisions  upon  this  statute,  although  relat- 
ing to  many  different  subjects,  have  for  the  most  part  a  rela- 
tion to  each  other ;  it  seems,  therefore,  to  be  the  more  oaiiv<»- 
nient  courM  to  commence  with  the  statute,  and  the  several 
decisions  upon  it,  rather  than  to  distribute  them  under  tba 
%dcd  hi  I?  Bop^i^^.l^^^"  to  which  they  more  immediatelv  relate.  ThA 
^^^^^  "  fint  section  relates  to  such  claims  as  may  be  lawfully  made 
at  common  law,  by  custom,  prescription,  or  grant,  to  any  right 
of  common  or  other  profit  or  otnefit  to  be  taken  or  enjoyed  from 
or  upon  any  land  (except  tithes,  rent,  and  services).  It  is 
necessary  to  bear  in  mind  that  the  first  section  includes  difia- 
rent  subjects  from  those  in  the  second,  which  distinguishea 
between  easements  and  common,  or  profit  h  prendre,  and  thai 
a  different  limitation  is  established  for  the  first  and  latter  caaeL 
(BaiUjf  V.  Appleyard,  8  Ad.  &  £11. 167  ;  Latofon  v.  Lan^lfy, 
4  Ad.  &  Ell.  890  ;  Jonet  v.  Biehard,  5  Ad.  &  £U.  413.)  Hw 
right  to  receive  air,  light,  or  water,  passing  across  a  neighbour's 
land,  may  be  claimed  as  an  easement,  b^ause  the  property  ia 
them  remains  common  ;  but  the  right  to  take  '*tomethint  out 
ofthetoU"  is  a  profit  d  prendre,  and  not  an  easement.  ( M«s- 
nmgv.  WatdeiU,5Ad.  ic  £U.  764;  1  Nev.  &P.  172;  BImU 
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T.  Tr^nning,  3  Ad.  Sc  £U.  564;  5  Nev.  &  M.  308 ;  BaiUy  v, 
AppUyard,  3  Ne¥.  &  P.  267.) 

The  liher^  of  fowling  has  been  deeidod  to  be  a  profit  ProAt  k  * 

i  prendre,   (DavUf  caae,  3   Mod.  246.)    Hie   Ubeitv   to  prtadre.  i  ' 

hwi  is  one  species  of  aneupium,  and  the  taking  of   oirdt  ^ 

\q  bawU  aeema  to  follow  the  same  rule.  The  liberty 
01  fishing  appean  to  be  of  the  same  nature ;  it  impliei 
that  the  penon  who  takes  the  fishi  takes  for  bin  own  bene* 
fit;  it  is  c«immon  of  fishing,  (ilium.,  Haidr.  407.)  Th^ 
liberty  of  hunting  is  open  to  more  question,  as  it  does  not  of 
itielf  import  the  ngbt  to  the  animal  when  taken ;  and  if  it  weve 
a  license  ^Ten  to  one  individual,  either  on  one  ooeasion,  or 
ior  a  time,  or  for  hk  life,  it  would  amount  only  to  a  mere  oe»- 

sonal  liceooe  of  pleasure,  to  be  exercised  by  the  indivioual  '  t , 

ficensee.    But  in  the  ease  of  a  grant  by  deed,  *'  of  firee  ,  '  * 

Gherty  with  servaiits  or  otherwise  to  enter  lands  and  thetv 
to  hunt,  hawk,  fish,  and  fowl "  to  persons,  **  their  heirs  and 
ttsicns,"  where  it   is  appaient  that  not  merely  the  oar* 

lieular  individual  named,  but  any   to  whom  they  or  tneir  i  \ 

hdrs  choose  to  asdgn  it  should  ezercsise  the  right,  it  has  been  | 

oonadered  that  an  interest,  or  profit  a  prendrt,  was  intended 
tihs  granted.  (Per  Parks,  B.,  Wwkham  v.  Hawker,  7  Meee.  & 
W.  78, 79.)    The  right  to  take  sand  to  manure  lands  is  a  profit 
(ttewt  V.  TregimniMg,  3  Ad.  &l  £,  575.)    The  1st  section  Proof  of  en- 
n^jm%  in  the  case  of  a  right  of  common,  or  a  profit  a  prettdra,  iaymtat,  , 

<&]oymait  "  without  interruption  for  the  fuU  period  of  30 
yiiK  ;'*  yie  most  undoubted  exercise  of  eiyoymentfor  20  yeais 
and  three  quarters  will  not  be  sufficient.  {BaiUy  v.  AppU* 
md,  8  Ad.  &  £11.  164.  See  FUght  v.  Thoaw,  U  Ad.  fi( 
Wl'  688,  jMst,  p.  15.)  This  period  of  30  years  means  next  be- 
to  the  commencement  of  the  action.  (See  post,  s.  4,  and  note, 
p.  13.)  Before  the  passins  of  this  act,  a  prescriptive  claim  was 
a  clsim  of  immemonal  rignt ;  the  evidence  in  support  of  it  was 

aeh  as  a  party  might  be  able  to  give  in  such  a  case ;  and  the  .  ^^1  • 

juiy  were  to  draw  their  inference  from  such  proof  as  could  be 
pnidueed.  Now  the  burthen  of  establishing  an  immemorial 
light  b  withdrawn,  and  the  proof  is  limited  to  30  years.  But 
the  party  prescribing  must  prove  his  right  for  that  whole 
period,  iai  no  presumption  will  be  drawn  from  evidence  as  to 
part  of  that  period.  (See  8  Ad.  &  £11.  167.)  The  plaintiff 
piMeiibed  under  2  &  3  Will.  4,  e.  71,  first  for  a  rieht  of  pas- 
ture 30  years  next  before  the  commencement  of  toe  action ; 
lad,  iecondly,  for  a  right  of  simply  turning  on  cattle  for  20 

yean.    No  evidence  was  given  of  acts  of  depasturing  at  a  , 

period  commencing  more  than  30  years  before  the  commence- 
loent  of  the  suit  -,  but  that  more  than  28  years  before  the  suit 
(in  1809^  a  rail  was  erected,  so  as  to  prevent  the  enjoyment  of 
pasture,  and  that  afterwards,  the  rau  having  been  removed, 
the  plaintiff  depastured  for  28  years;  it  was  held  that  tiie 
defendant  was  not  bound  to  prove  that  the  rail  was  erected 
adversely  to  the  plaintiffs  right,  but  that  the  onus  lay  on  the 
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4  t&S  William  IV.  c.  71 

plaiiktiirto  prove  tffirmttiTttly  his  actual  enjoyment  of  partuc 
tor  tiiirty  yean,  and  that  no  presnmption  oonld  be  admitted  m 
hii  fiivour  on  pioof  of  enjoyment  for  a  lem  period.    (  Beiicy  ▼• 
Apj>lmfard,  8  Ad.  &  £11. 161 ,  and  note  expunatoiy  of  caae,  ib. 
p.  1 ;  3  NeT.  &  Per.  267,  note  on  can ;  2  P.  4Sc  Day.  1 ;  2 
Jorist,  872.)    Alio  that  proof  of  his  enjoyment  of  pasture  for 
28  years  did  not  include  proof  of  the  right  of  taming  on  for 
20  years,  the  latter  right  bemg  an  easement  only,  a  right  of  a 
onite  difierent  nature,  and  of  which  no  evidence  was  given. 
(Jfr.)     LiUl9tlal9,  J.,  said  it  is  clear  that  on  the  first  issue  no 
suiBcient  proof  was  given  under  staL  2  &  3  Wm.  4,  c.  71,  s,  1. 
If  the  claim  had  been  made  by  virtue  of  immemorial  user,  or 
of  a  non-existinff  grant,  as  was  done  before  the  statute,  28  yeaia' 
enjoyment  would  have  been  some  evidenoe ;  but  the  late  act. 
while  it  dispenses  with  the  necessity  of  setting  up  such  user  or 
grant,  and  limits  proof  to  a  30  years'  eniovmeot,  requires  that 
that  enjoyment  shall  be  proved  to  the  rail  extent    Here  the 
20  years  enjoyment  was  proved  in  respect  of  a  ri^t,  which, 
bv  the  statute  requires  30  years  to  confirm  it ;  that  is,  the  right 
ot  pasture.    The  plaintiff  therefore  was  not  entitled  to  recover. 
(BaUev  V.  AppUfurd,  8  Ad.&  £11. 105, 106.) 
PiM  vnder         If  the  statute  be  relied  on,  it  ought  to  be  pleaded.  (ITd- 
the  statoie.     come  v.  Upton,  6  Mees.  &  W.  401.)    The  first  section  of 
the  statute  enacts  that  no  claim  to  rif^t  of  common,  which 
shaU  have  been  actually  enjoyed  by  any  person  claiming 
light  thereto,  shall  be  defeated   by  showing  only  that  it 
was  first  taken  at  some  prior  time.    The  4th  section  enacts 
that  the  30  years  shall  be  deemed  and  taken  to  be  the 
period  next  before  some  suit  or  action  wlierein  the  daim 
shall  be  broup^ht  into  question.     The  5th  section  enacts,  that 
in  all  pleadings  in  trespass,  it  shall  be  sufficient  to  allege 
that  enjoyment  of  common  as  of  right  by  the  occupiers  of  the 
tenement  in  respect  whereof  the  same  is  claimed  for  and  during 
such  of  the  penods  mentioned  in  the  act  as  may  be  applicab£ 
to  the  cases,  and  without  claiming  in  the  name  of  the  owner  of 
the  fee,  as  is  now  usually  done.    Taking  these  sections  to- 
gether, it  has  been  decided  that  the  period  mentioned  in  the 
act  is  30  years  next  before  some  suit  or  action,  in  which  the 
claim  shall  be  brought  into  question,  and  that  an  allegation  of 
an  enjoyment  for  30  years  next  before  the  times  when  the  tres- 
passes to  which  the  plea  nlates  wen  committed  is  insufficient. 
(Riehardt  v.  Fry,  3  Nev.  &  P.  67  ;  2  Jur.  641  ;  Wright  v. 
WiUianu,  1  Mees.  &  W .  77. )    Plea  of  enjoyment  of  a  r^t  of 
common  ifor  30  years  before  the  commencement  of  the  smt  vraa 
held  sufficient  without  saying  30  years  next  before.    (Jonet  v. 
Price,  3  Bing.  N.  C.  52.)     The  proper  mode  of  pleading  a 
profit  to  be  taken  out  of  land,  is  the  enjoyment  of  the  right  for 
the  periods  mentioned  in  the  first  section.    (  Welcome  v.  c/pton,. 
6  Mees.  &  W.  398 ;  7  Dowl.  P.  C.  475.) 
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II.  And  be  it  further  enacted,  Tliat  no  claim  in  cuimt  o^^  >  *  ^ 

which  may  be  lawfully  made  at  the  common  law,  o!%iot  cmmh  V' 

by  custom,  prescription,  or  grant,  to  any  way  (d)  JJJJ*  *^t^  ;\ 

or  other  easement,  or  to  any  watercourse,  (e)  or  twenty*  yMi*  ^  *  ^ 

the  use  of  any  water,  to  be  enjoyed  or  derived  J^^^  ! 

upon,  over,  or  from  any  land  or  water  of  our  said 
liord  the  King,  his  heirs  or  successors,  or  being 
parcel  of  the  Duchy  of  Lancaster  or  the  Duchy  of 

Commall,  or  being  the  property  of  any  ecclesias-  |  .|^ 

tical  or  lay  person,  or  body  corporate,  when  such  ^  * 

way  or  other  matter  as  herein  last  before  men- 
tioned shall  have  been  actually  enjoyed  by  any 
person  claiming  right  thereto  without  interruption 

for  the  full  period  of  twenty  years,  shall  be  de-  i  ^ 

feated  or  destroyed  by  showing  only  that  such  way  ;  ' 

or  other  matter  was  first  enjoyed  at  any   time 
prior  to  such  period  of  twenty  years,  but  never- 
theless  such  claim  may  be  defeated  in  any  other 
way  by  which  the  same  is  now  liable  to  be  de- 
feated; and  where  such  way  or  other  matter  as  .       »  •    : 
herein  last  before  mentioned  shall  have  been  so  :         ,'  -  I 
enjoyed  as  aforesaid  for  the  full  period  of  forty  1;  : 
years,  the  right  thereto  shall  be  deemed  absolute                           ' 
and  indefeasible,  unless  it  shall  appear  that  the 
same  was  enjoyed  by  some  consent  or  agreement 
expressly  given  or  made  for  that  purpose  by  deed 
or  writing.  (/) 

(d)  As  to  law  of  ways,  tee  pott,  \ 

i«)  See  note  on  watercounes,  pott. 

(/)  This  section  relates  to  clauns  of  rights  of  way,  or  other  what  Inelad* 
iosmngnt,  or  to  any  watereonne,  or  the  use  of  any  water  to  be  «d  in  leooiifl 
enjoyed,  or  derived  npon,  over,  or  from  any  land  or  water.  "^''<^'** 
A  claim,  by  the  occupier  of  a  oopper-mine,  to  sink  pits  in  his 
own  land  for  the  water  pumped  out  of  his  mine  and  for  the 
precipitation  of  the  copper  contained  in  such  water,  and  for 
that  purpose  to  put  iron  into  the  said  pits,  and  to  cover  the  ' 

tame  with  the  saia  water,  and  afterwards  to  let  it  off,  impreg- 
nated with  metallic  substances,  into  a  watercourse  flowing  over 
the  land  of  another,  is  a  claim  to  a  watercourse  within  the 
second  sectioD  of  the  Stat  2  &  3  Will.  4,  c.  71.  (Wright  y^ 
WiUiamt,  1  Tyr.  &  G.  375 ;  1  Mees.  &  W.  77.) 
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Eawmntvi  the  general  tenn  for  seyenl  species  of  liberties  whidi' 
one  men  may  bare  in  the  soil  of  another,  witbont  obtaining  any 
mterest  m  the  land  itself.  (6  Rep.  62  j  Cro.  Car.  419.) 
Rights  of  accommodation  in  another's  land,  as  distbgiuaibed 
from  those  which  are  directly  profitable,  are  properly  called 
stuementt.  An  easement  (from  the  French  word  aiM,  i.  e. 
eanuMditoi)  is  defined  to  be  a  jjmTilege  that  one  neigbbottr 
hath  by  writing  or  prescription  without  proit,  as  a  way,  or  ib 
sink  through  his  land,  or  such  like.  (IGtoh.  103;  Cow.  Law 
Diet.  Terms  of  the  Law,  tit  Easement;  5  B.  &  C.  229.) 
DWsnat  There  are  an  infinite  number  and  variety  of  easements, 

ofcass-  The  following  may  be  enumerated  :  Righto  of  way.  Rigbl 
to  discharge  a  stream  of  water,  either  in  ite  natural  state,  •r 
ohaitted  in  quantity  or  quality.  (  Wright  y.  WUUam,  I  Meeaw 
&  \^  77.)  Right  to  receive  a  Bow  of  water.  Right  to  dis- 
charge rain-water  by  a  spout  or  projecting  eaves.  Right  to 
support  from  the  neighbouring  wall,  or  soil.  Right  to  carry 
on  an  oflPensive  trade.  Riffht  to  hang  clothes  on  Imes  passiiig 
over  the  neighbouring  soil.  (i>r«toe/  v.  Towl&t,  8  B.  &  a£ 
735.)  The  right  of  landing  nets  on  another  man's  grounds 
(Gray  v.  Bond,  2  Brod.  &  B.  667.)  Right  to  receive  Ugfal 
and  air  by  ancient  windows.  A  rignt  in  the  occupier  of  an 
ancient  messuage  to  water  his  cattle  at  a  pond,  and  to  take  the 
water  thereof  for  domestic  puiposes,  for  the  more  conveiiieBt 
«se  of  his  messuage,  is  a  mere  easement,  and  not  a  profit  i  ^nm*- 
dr$  in  the  soil  of  another.  Such  a  right  may  be  claimed  by 
reason  of  the  occupation  of  an  ancient  messuage,  without  any 
limitation  as  to  the  quantiw  of  water  to  be  taken.  (Manning  v, 
WasdaU,  1  Nev.  &  Per.  172 ;  6  Ad.  &  £11. 768  See  FitiSir. 
RmDling,  2  H.  Bl.  395.)  A  person  may  pveseribe  to  an  eaee»> 
Bent  in  the  freehold  of  another  as  belonging  to  some  aament 
house,  or  to  land,  &o.  And  a  way  over  the  land  of  another, 
a  gateway,  watercourse,  or  washing-place  in  another's  ground, 
may  be  claimed  by  prescription  as  easements ;  but  a  multitude 
of  persons  cannot  prescribe,  though  for  an  easement  they  may 
plead  custom.  (Cro.  Jac.  170 ;  3  Leon.  254 ;  3  Mod.  294.) 
in  Goodday  v.  Miehell,  Cro.  £liz.  441,  a  way  to  a  common 
fountain  is  mentioned  as  an  easement  claimable  for  paiishionerB 
by  custom .  Tb^  undertakers  of  a  navigation,  in  whom  the  soil 
of  the  river  is  not  vested,  have  a  mere  easement  in  the  land 
thiottffh  which  it  passes.  (9  B.  &  C.  109 ;  HoUit  v.  Goki/iaofc, 
1  B.  &  C.  205.)  The  license  to  make  a  vault  in  a  parish 
ehureh,  and  to  have  the  sole  and  exclusive  use  of  it,  is  an  ease* 
ment,  which  cannot  be  eifectually  granted  without  a  deed  or 
a  faculty,  although  the  incumbent  of  a  living  has  no  power  to 
grant  such  a  right  even  by  deed,  but  only  leave  to  bury  in  each 
particular  instance.  (Bryan  v.  Whutier,  8  B.  &  C.  288 ; 
8.  C.  2  M.  &  Ryl.  318.)  The  right  to  sit  in  a  pew  in  a  church 
attnezed  to  a  house  seems  to  be  an  easement.  (5  B.  &  Aid. 
861.)  A  man  cannot  prescribe  to  have  a  necessary  easement 
in  the  land  of  another  person  for  himself  and  his  servants  to 
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catdi  fiaik  in  lus  fleveral  Mutrj.  (Ptwrs t. Lmnf, 4 Mod. 3({2.) 
lUnt  csnnot  isne  out  of  a  mere  easement.  (  ButMord  y.  Caftl, 
8  B.  &  C.  141 ;  2  M.  &  R.  197;  6  Bmg,  150;  8  M.  &  P. 
480;    3Y.flcJ.  344.) 

Tlie  enjoyment  of  an  eaaement  as  of  Tight,  for  20  yeafs  next  Natore  of 
before  die  commencement  of  the  soh,  witlun  the  ttat.  2  &  3  joymeat. 
Wm  4,  e.  71,  means  a  etmthfueui  enjoyment  as  of  richt,  for 
20  yenxs  next  before  the  commencement  of  the  suit,  of  £e  eese- 
ment  as  an  easement,  i^rithont  interniption  aoqninoed  in  for  a 
year.  It  is  therefore  defeated  by  unity  of  possession  during  all 
cr  pvurt  of  die  20  years.  And  snch  unity  of  possession  need 
not  tie  speoally  replied  under  the  &di  section.  (OnUy  ▼.  Gmr' 
dbier,  4  Mees.  &  W.  496.  See  Monmauththirt  danal  Compttny 
▼.  fior/brd,  1  C.  H.  &  R.  681 ;  5Tyr.85;  Riehardt  v ,  Fry^ 
HeT.&  P.  367.)  To  an  action  of  trespass  on  land,  the  defendant 
pleeded,  dntt  for  twentr,  thirty,  forty,  and  sixty  yean,  he  and 
Ifae  ticj&upieHi  of  a  miU  had  (as  an  easement)  rone  on  die 
land  to  repair  the  banks  of  a  stream  which  flov^d  to  the  mill. 
BcpUcation  denying  the  rights  claimed.  It  appeared  tiiat 
miSmi  forty  years  B.  had  b^n  lessee  of  the  mill  under  one 
Imdlord,  and  of  land  under  another :  it  was  held  that  this 
was  soeh  a  unity  of  poesesnon,  as  prevented  his  baring  an  eaae- 
nseiit  en  the  land.  (Clay  t.  Tka^cnh  or  Thackeray,  9  Car. 
lcP.47;  2  M.  &  Rob. 244.) 

It  bas  been  decided  under  this  statute,  that  an  enjcmBent  of  The  «tM  of 
VI  yenSf  which  cannot  give  a  eood  tide  against  afl  haTing  ?XJ^J' 
estates  in  the  lands  in  question,  wul  not  confer  any  tide  at  all,  S^f^H^SL^ 
«««ii  asl>etw«enthe  pi^  ha^  partial  mtareats^derleaM.  X,  t?C^ 
Isk  an  action  on  the  case  for  obstructing  a  way  claimed  from  a  aiMreiecttau 
wharf,  in  a  dose  caDsd  C^meadow,  throagh  EaehammeBdow, 
9wer  die  locut  in  9110,  called  the  Acre,  where  the  obstruction 
took  place,  into  a  pnbHc  highway,  it  appeared  that  Cliff  and 
Emehma  meadows  were  held  undorthe  Bishop  of  Worcester  by 
a  lease  for  three  Hves,  granted  in  1805.  hi  1809  Roherlt  pur- 
cfaaaed  die  leasehold  interest  from  Davit,  and  began  to  make 
bricks  in  Cliff  meadow,  and  carried  them  dirough  Eacham 
—endow  and  the  Acre  into  the  highway.  In  1811  DaUon,  the 
tbea  occupier  of  die  Acre,  and  the  asa^nee  of  a  copyhold  lease  for 
ionr  fives,  under  die  bishop  of  the  erase  called  Acre,  put  up  a 
cate  to  obstruct  Robtrt$  in  carrying  bricks.  Robertt  broke  it 
derwn,  and  he  and  die  pbuntiff,  who  claimed  under  him,  conti- 
mied  to  cany  bricks  over  die  Acre,  without  interruption,  for  more 
dian  20  years,  when  the  defendant,  claiming  as  assignee  of  the 
bUbop'a  lease,  under  Baleon,  obstructed  the  way,  and  for  that  ob- 
ativcUou  the  action  was  brouebL  No  proof  was  given  on  either 
aUe,  dmt  eMier  of  the  original  leases  had  been  surrendered,  and 
'dmrefore  the  case  was  considered  as  if  both  had  continued  to 
die  dme  of  the  obstruction.  The  jury  found,  first,  that  they 
wonld  not  presume  any  grant  of  right  of  way  by  the  bishop ; 
and  seoondW,  that  the  phindff  IMpert$  had  actually  enjoyed 
the  way  without  interruption  for  more  than  twenty  years,  and 
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Mrigkt  ▼.      the  only  quasdon  was,  whether  meh  an  eDJoyiiiaiit  gave  to  the 
ffmtktr.        plaintiff  e  right  of  way  over  the  defendant's  dose,  so  as  to  enable 
Aim  to  maintain  the  action,  which  (Question  depended  npon  tfie 
conitniction  of  the  above  act,  particularly  the  aeoond  aectkm. 
Parht,  B.  in  giving  the  judgment  of  the  Court,  after  statiqg 
the  second  tection  of  the  act,  said,  "  In  order  to  establidi  a 
right  of  way,  and  to  bring  the  case  within  this  section,  it  most 
be  proved  that  the  claimant  has  enjoyed  for  the  full  period  of 
20  years,  and  that  he  has  done  so  *  as  of  right,'  for  that  b  the 
form  in  which,  by  section  5,  (pott,  p.  16,)  such  a  claim  must  be 
pleaded,  and  the  like  evidence  would  have  been  required  beCore 
this  statute,  to  prove  a  claim  by  prescription  or  non-ezisting 
l^ant.     Therefore,  if  the  way  shall  appear  to  have  been  en- 
joyed by  the  claimant,  not  openly,  and  in  the  manner  that  a 
person  rightfully  entitled  would  have  used  it,  but  by  stealth, 
as  a  trespaaser  would  have  done ;  if  he  shall  have  occasionally 
aaked  the  permisnon  of  the  occupier  of  the  land,  no  title  would 
be  acquired,  because  it  was  not  enjoyed  '  as  of  right'    For  the 
same  reason  it  would  not,  if  there  had  been  unity  of  pontrwion 
during  all  or  part  of  the  time ;  for  then  the  claimant  would 
not  have  enjoyed,  '  as.  of  right,'  the  *  easement/  but  the  soil 
itself.    So  itmust'have  been  enjoyed  'without  interruption.' 
Again,  such  a  claim  may  be  defeated  in  any  other  way  by  which 
the  same  is  now  liable  to  be  defeated ;  that  is,  by  Uie  same 
means  by  which  a  similar  claim,  arising  by  custom,  prescription, 
or  grant,  would  now  be  defeasible ;  and  tuerefore  it  may  be  an- 
swered by  proof  of  a  f^nni  or  of  a  license  written  or  perol  for  a 
limited  period,  comprising  the  whole  or  part  of  the  20  years,  or 
of  the  absence  or  ignorance  of  the  parties  interested  in  opposing 
the  claim,  and  their  agents,  during  the  whole  time  that  it  was  ex- 
ercised. So  &r  the  construction  of  the  act  is  clear,  and  this  en- 
joyment of  20  years  having  been  uninterrupted,  and  not  de- 
feated on  any  ground  above  mentioned,  would  give  a  good  title ; 
but  if  the  enjoyment  take  place  with  the  acquiescence  or  laches 
of  one  who  is  tenant  for  life  only,  the  question  is,  what  is  its 
effect,  according  to  the  true  meaning  of  the  statute  1    Will  it  be 
good  to  give  a  right  against  the  see,  and  against  those  <»lai'«T»^ 
under  it  by  a  new  lease,  or  only  as  against  the  termor  and  his 
assigns  during  the  continuance  of  the  term !  or  will  it  be  alto- 
(^ther  invalid?    In  the  first  place,  it  is  quite  clear  that  no 
right  is  gained  against  the  bishop ;  whatever  construction  is  put 
on  the  seventh  section,  (see  jtoit,  p.  24,)  it  admits  of  no  doubt 
under  the  eighth,  (see  pott,  p.  25.)    It  is  quite  certain,  that  an 
enjoyment  of  40  years  instead  of  20,  under  the  circumstances 
of  this  case,  would  have  given  no  title  against  the  bishop,  as  he 
might  dispute  the  right  at  any  time  withm  three  years  after  the 
expiration  of  the  lease ;  and  if  the  lease  for  lite  be  excluded 
from  the  longer  period,  as  against  the  bishop,  it  certainly  must 
from  the  shorter.    Therefore,  there  is  no  aoubt  but  that  pos- 
session of  20  years  gives  no  title  as  against  the  bishop,  and  can- 
not affect  the  right  of  the  see. 
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'*The  important  question  is,  whether  this  enjoyment,  as  it  Bright  ▼. 
etnnot  give  a  title  against  all  persons  having  estates  in  the  ^oiOfr/ 
Itau  m  fuo,  gives  a  title  as  against  the  lessee  and  the  defend- 
ant claiming  under  him,  or  not  at  all  ?  We  have  had  consider- 
ahle  difficnUy  in  coming  to  a  conclusion  on  this  point ;  but  on 
the  fullest  consideTation  we  think  that  no  title  at  all  is  gained 
hy  a  user  which  does  not  give  a  Tafid  title  against  all,  and  per- 
manently nSeet  the  see. 

*'  Before  the  statute  this  possession  would  indeed  have  been 
evidence  to  support  a  plea  or  claim  by  non  existing  grant  from 
the  termor  in  tne  locus  in  quo  to  the  termor  under  whom  the 
plaintiff  claims,  though  such  a  claim  was  by  no  means  a  matter 
of  ordinaiy  occurrence ;  and  in  practice  the  usual  course  was 
to  state  a  grant  by  an  owner  in  fee  to  an  owner  in  fee.  (See 
sect  5,  of  the  act,  post,  p.  16.)  But  we  think  that  smce  the  statute 
such  a  qualified  right  is  not  given  by  an  enjoyment  for  twenty 
years.  JPor  in  the  first  place,  the  statute  is  for  the  shortening 
the  time  of  prescrtption,  and  if  the  periods  mentioned  in  it  are 
to  be  deemed  new  times  of  prescription  it  must  have  been  in- 
tended that  the  enjoyment  for  those  periods  should  give  a  good 
title  against  all,  for  titles  by  immemorial  prescription  are 
absolute  and  viiid  against  all.  They  are  such  as  absolutely 
hbd  the  fee  in  the  land.  In  the  next  place,  the  statute  no- 
where contains  any  intimation  that  there  may  be  difierent 
classes  of  rights  qualified  and  absolute,  valid  as  to  some  per- 
sons and  invalid  as  to  others. 

"From  hence  we  are  led  to 'conclude,  that  an  enjoyment  of 
twenty  years,  if  it  give  not  a  good  title  against  all,  ^ves  no  title 
at  all ;  and  as  it  is  clear  that  this  enjoyment,  whilst  the  land 
was  held  by  a  tenant  for  life,  cannot  affect  the  reversion  in  the 
biibop  now,  and  is  therefore  not  good  as  against  every  one,  it  is 
not  good  against  any  one,  and  therefore  not  against  the  defend- 
ant This  view  of  the  case  derives  confirmation  from  the  7th 
section.  (See  post.)  Thiaiftction,  it  is  to  be  observed,  in  ex- 
press terms  excludes  the  tnie  that  the  person  (who  is  capable 
of  itsistmg  the  claim  to  the  way)  is  tenant  for  life ;  and  unless 
the  context  makes  it  necessaiy  for  us,  in  order  to  avoid  some 
manifest  incongruity  or  absurdity,  to  put  a  d^erent  construc- 
tion, we  ought  to  construe  the  words  in  their  ordinary  sense. 
That  oonstruction  does  not  appear  to  us  to  be  at  variance  with 
any  other  part  of  the  act,  nor  leai^  to  any  absurdity.  During 
the  period  of  a  tenancy  for  life,  the  exercise  of  an  easement  will 
aot  a£fect  the  fee ;  in  order  to  do  that,  there  must  be  that  period 
of  ^oyment  againtt  the  owner  of  the  fee. 

"The  conclusion,  therefore,  at  which  we  have  arrived  b,  that 
the  statute  in  this  case  gives  no  right  from  the  enjoyment  that 
W  taken  place ;  and  as  section  6  forbids  a  presumption  in 
fevour  of  a  claim  to  be  drawn  from  a  less  perioa  than  that  pre- 
lenbed  by  the  statute,  and  as  more  than  twenty  years  is  re- 
quiied  in  thbease  to  give  a  right,  the  jury  could  not  have  been 
^*9tM  to  pxesame  a  grant  by  one  of  the  temors  to  the  other 
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by  the  proof  of  poaacMion  alone.  Of  eouree  nothing  tfant  has 
been  said  by  the  eourt,  and  certainly  nothing  in  the  fltatntey 
will  prevent  the  operation  of  an  actual  grant  by  one  lesaee  to 
the  other,  proTed  by  the  deed  itself,  or  upon  proof  of  its  losa 
by  secondary  eridence ;  nor  preTont  the  jury  from  takiiig  tliB 
possession  into  consideration,  with  oihtr  eireumtUmen,  as  evi* 
dence  of  a  grant,  which  they  may  still  find  to  have  beennoaday 
if  they  are  satisfied  that  it  was  made  in  point  of  faot.''  It  w«s 
Ihereiore  decided  that  the  plaintiff  was  not  entitled  to  recover, 
and  a  nonsuit  entered.  (Bright  ▼.  Walk^,  4  Tyrw.  508, 51S  ; 
1  Cr.  Mees.  &  Rose.  31 1 ,  233.) 
Bvidsacc  or  ^o  rapport  a  plea  framed  on  stat.  2&  3  WilL  4,  c.  71,  a. 2, 
of  a  right  of  way  enjoyed  for  forty  years,  evidence  may  be  givea 
of  user  more  than  forty  years  back.  If  evidence  of  user  be- 
yond forty  years  were  to  be  excluded,  it  miffhtbe  that,  after  the 
case  bad  been  established  as  fares  thirty^eignt  yean  back,  a  die* 
continuance  of  proof  might  occur  as  to  Uie  two  or  three  iwe- 
ceding  years,  and  the  party  mip^ht  fail  because  he  was  unable  la 
carry  his  case  on  without  gome  to  the  distance  of  forty»aBe* 
(Lawion  v.  Langky,  4  Ad.  &  £11. 890.) 
A  plea  of  forty  or  twenty  years'  user,  under  the  stat.  2  & 

3  Will.  4,  c.  7 1 ,  ss.  2, 4,  is  not  supported  by  proof  of  a  user  frott 
a  period  of  fifty  veais  before  the  commencement  of  the  aotiiiik 
down  to  within  four  years  of  it ;  and  if  the  evidence  go  no  te- 
ther there  is  no  case  for  the  jury.  In  an  action  of  tiespaiu 
quare  clausum  /regit  the  defendant  pleaded  a  right  of  way  for 
twenty  and  forty  years  respectively,  under  2  &  3  Will.  4,  c71,, 
s.  2.  Evidence  was  given  of  user,  in  support  of  these  pleos». 
more  than  fift^  years  ago,  but  there  was  a  failure  to  show  that 
the  user  contmued  for  the  last  four  or  five  years  before  the 
commencement  of  the  action.  A  verdict  was  found  for  the 
plaintiff:  on  motion  for  a  new  trial  the  rule  vras  refnaed. 
(Parker  v.  MiteheU,  3  P.  &  Dav.  655 ;  1 1  Ad.  &  £11. 788.) 

If  there  be  ten  years'  enjoymenlW  a  riffht  of  way,  and  then 
a  cessation  under  a  temporary  agreettient  for  another  ten  ymn, 
yet  this  may  be  a  sufficient  enjoyment  of  the  old  right  for 
twenty  years  to  make  it  indefeasible  under  the  stat.  2  &  8 
Will.  4,  c.  71,  for  the  agreement  to  suipend  the  enjoyment  of 
the  right  does  not  extinguish,  nor  is  it  ioconaiMent  whb  the 
rieht.  (  Payne  v.  Shedden,  I  Moody  &  Rob.  388.)  To  a  ftloa 
of  forty  or  tvrenty  years'  enjoyment  of  a  way,  a  licoiBe,  if  it 
cover  the  whole  time,  must  be  pleaded.    (Tickle  v.  Brown, 

4  Ad.  k.  £11. 369.)  fiut  a  parol  or  other  license,  given  and 
acted  on  during  the  forty  or  twenty  years,  may  be  proved  undsr 
a  general  travem  of  the  enjoyment  as  of  right ;  and  this, 
whether  such  Uoense  be  granted  for  a  sii^le  time  of  using,  or 
for  «  definite  period,  (lb.)  It  seems,  that  where  issue  is  joined 
on  the  allegation  of  an  interruption  acquiesced  in,  the  parly 
all^n^  the  interruption,  having  proved  a  non-user  duringpart 
of  the  time,  may,  in  ord^  to  show  that  such  non-user  was  'not 
a  voluntary  fmoaranoe,  give  evidence  that,  two  ^ean  beiffe 
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the  iiMi-4iMr  conuneneed,  tbe  party  efauniDg  the  way  ptid  a 
fwaiifnilinn.  for hemgtiiamedio  aae it  (i6.) 

To  «D  actian  af  trespaas  quar$  clautumjrtgii,  the  dafeadaat  XMoeh  r, 
pleaded  a  iight  of  way  acnm  ihe  ioetu  in  quo  iu  the  ooeapiers  AMfo. 
0f  B.  field,  on  foot  and  with  eottie  and  carnages,  enjoyed  as 
of  ogbc  and  withemt  iaitemiptiDii  for  twenty  yean  before  tbe 
^ODuneneeoMot  of  the  aait  ander  the  ilat  2  &  3  Will.  4,  c.  71. 
The  replication  travened  so  nnich  of  the  alleged  right  ef  way 
as  waa  claimed  to  be  used  with  caniages,  and  as  la  the  letidme 
•f  the  plea,  set  foitii  aa  aet  of  parliuBeBt  (ThelVent  Naviga- 
tiML  Aot,23Geo.d,  e.48,)«iiderwhicfatfaeTieDt  NavigatMo 
GenapaiMrf  before  the  eommeneeaaent  of  the  twenty  3feaft, 
wrifi  a  haliDg-path  for  tewinff  veHek  along  the  iiTer  aorees 
tha  i^etu  in  ^tco  into  B,  fieki ;  that  aAer  the  commenoement 
flf  the  twenty  yean,  ander  the  powen  of  another  aet  «f  parlia- 
ment (The  Dunk^m  Bridge  Act,  11  Geo.  4,  c.66,)  another 
linliog-patfa  was  aet  out  nearer  to  die  river,  but  also  acroos  die 
locuj  in  quo  and  into  B.  field  ;  and  that  thereupon  the  Navi- 
gation Company  abandoned  the  former  haline-path,  which 
thenceforth  ceased  to  be  used  as  such :  that,  before  and  at  the 
commencement  of  the  twenty  years,  the  occupien  of  B.  field 
used  and  enjoyed  as  of  right  and  without  interruption,  by  virtue 
and  under  the  provisions  of  the  fint  act  of  paruament,  a  way 
•long  the  first  mentioned  balin^*path  across  the  locut  in  quo 
on  foot  and  with  cattle,  which  nght  of  way  ceased  and  deter- 
mined on  the  abandonment  of  that  haling-path :  but  that,  from 
that  tine  until  the  commencement  of  the  suit,  the  occupien  of 
B.  field,  claiming  right  to  tbe  way  as  a  continuation  of  the 
light  before  enioyed  by  them  under  the  act  of  parliament,  coa- 
tinoed  to  use  the  same  way ;  which  way  and  the  use  and  en- 
joyment thereof  along  the  haling-path  as  aforesaid,  is  the  same 
'way  and  the  same  use  and  enjo;fment  thereof  as  in  the  plea 
mentioned,  eioept  as  to  the  user  with  carriages.  It  was  held,  on 
demurrer,  that  tne  replication  was  good,  that  it  disclosed  focts 
ahowing  that  the  defendant's  user,  although  as  of  right  and  with- 
out interruption  during  the  twenty  yean,  within  the  meaning 
of  2  &  3  Will.  4,  c.  7 1 ,  8S.2, 5,  was  not  such  as  would,  before 
that  Statute,  have  been  sufficient  to  prove  a  claim  by  prescription 
or  non-existing  grant ;  and  that  those  iiiusts  must  be  replied 
qtecially,  and  could  not  have  been  given  in  evidence  under  a 
traverse  of  the  right  of  way  alleged  in  the  plea.    (Kinloch  v. 
^^«ai^,6Meea.&  W.795.)  il/dsrson  B.  said,  "If  a  parol  per- 
•p^yfinn  extends  over  the  whole  of  the  twenty  yean,  the  party 
eajoys  the  way  as  of  right  and  without  interruption  for  the 
twenty  vean ;  not  so,  if  the  leave  given  be  from  time  to  time 
wiUiin  the  twenty  years.  The  5th  section  creates  the  difficulty. 
The  act,  however,  does  not  alter  tbe  nature  of  tbe  right  neces- 
sary to  give  a  legal  title.    The  part^  who  aven  the  right  must 
mean  such  as  could  be  inferred  to  exist  by  custom ,  prescription , 
or  non-existine  grant ;  and  the  other  party  must  show,  m  his 
answer,  that  thOTe  is  no  right  of  Uiat  nature.    Here  the  repli- 
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cation  states,  that  within  20  yean  bdine  the  iXHnmenwMnem. 
of  the  suit,  the  haling-peth  was  ihifted,  and  the  preYiona  one 
abandoned.  If  to,  accofding  to  the  act  of  paniamwit,  the 
defendant's  right  to  om  it  ceased.  So  that  the  rmlication. 
shows  that  the  defendant  could  not  have  exercised  the  right 
either  by  custom,  pieeription,  m  grant,  and  is  theiefoie  snifi- 
cient."  Leave  was  given  to  amend*  by  pleadine  that  the 
defendant  had  enioy«i  the  right  for  40  yews.  ( Ainlodk  ▼. 
NeviU,  6  Mees.  &  W.  806.) 

It  seems  that  under  the  2nd  section  of  2  &  3  Wm.  4,  c.  71. 
prescription  for  a  right,  every  year,  and  at  all  times  of  the 
year,  to  put  and  turn  the  party's  cattle  into  and  upon  a  cei^ 
tain  close,  is  too  vasue,  and  may  be  demurred  to.  If  there 
be  no  demurrer,  and  the  issue  on  such  plea  be  tried,  the  party 
prescribing  and  relying  on  the  2nd  section  must  give  proof 
applicable  to  some  definite  easement.  And  he  will  foil  if  the 
evidence  entitle  him  not  to  an  easement,  but  to  a  profit  i 
dre*     (BaiUy  v.  AppUyard,  8  Ad.  &  £11. 161.) 


U0HT8. 

cutm  to  the       III.  And  be  it  further  enacted,  That  when  the 
enj<?cd'for    •cceee  and  use  of  light  (g)  of,  to,  and  for  any  dwell- 
se  y«ara  lo-   ing  house,  workshop,  or  other  building  shall  have 
aoitM^ihoirB  ^1^  actually  enjoyed  therewith  for  the  full  period 
to  kiTt  bMD  of  twenty  years  without  interruption,  the  right 
y  conient.    ^j^^^ ^^^  ^^^  y^^  deemed  absolute  and  indefeasible, 
any  local  usage  or  custom  to  the  contrary  notwith- 
standing, unless  it  shall  appear  that  the  same  was 
enjoyed  by  some  consent  or  agreement,  expressly 
made  or    given  for   that   purpose  by  deed  or 
writing,  (h) 

(f  ^  See  note  on  law  of  lights  poit, 
...  (n)  According  to  this  section,  a  claim  to  the  use  of  light 

joymcntf  *"'  ^^^^  "^^  ^^®  ^^  established  unless  it  had  been  aetuuly 
enjoyed  for  the  full  period  of  20  years,  before  the  commence- 
ment of  the  action,  but  if  there  nas  been  an  enjoyment  for 
19  years  and  a  fraction,  and  then  an  interruption  takes  place, 
the  right  may  be  established  at  the  end  of  the  20th  year, 
inasmuch,  as  the  interruption,  under  the  4th  section,  in  oider 
to  defeat  the  20  years'  user,  must  have  been  acquiesced  in  or 
submittted  to  for  a  whole  year.  (Flight  v.  Tlumiat,  11  Ad. 
&  £11.  688 ;  3  P.  &  Dav.  442,  affinned  by  House  of  Lords, 
6  Jur.  811,poft,  p.  16.) 


PUICBIFTIOK. 
PZUOt»  BOW  TO  BE  COMPUTES. 

IV.  And  be  it  further  enacted,  That  each  of  the  Btiort-K 
respective  peiiods   of  years   herein-before  men-  ri^rliu 
tioned  shall  be  deemed  and  taken  to  be  the  period  ''""'J^  ' 
next  before  some  suit  or  action  wherein  the  claim  "nul  rw' 
or  matter  to  which  such  period  may  relate  shall  jjj'™,'^ 
have  been  or  iball  be  brought  into  question,  and  Kriudi  i 
that  DO  act  or  other  matter  shall  be  deemed  to  be       ' 
an  iaterniptioD,  within  the  meaning  of  this  statute, 
unleta  the  same  shall  have  been  or  shall  be  snb- 
milted  to  or  acquiesced  in  for  one  year  after  the 
party  interrupted  shall  have  had  or  shall  have 
nouce  thereof,  and  of  the  person  making  or  autho- 
ring the  aame  to  be  made,  (i) 

(>)  nil  (Bction  ii  nothing  bul  an  eipoBitian  of  Ihe  proof  re-  Avemiei 
qinrcd  to  dtabliih  the  right.    (Jowwv.Price.SBiDg.  N.  C.52,)  i" '"J"*' 
In  t  plea  UDdet  the  wttuie  3  i  3  Wm.  4,  c.  71,  it  in  buIR-  ,,',^c°,^i 
«nl  to  »rer  «n  user  of  Ihe  right  for  30,  60,  20  or  40  years,  or  loli. 
acenAng  to  the  nature  of  the  case,  next  before  the  com- 
ntcnccmeat  of  the  suit,  ind  it  ia  not  necessary  to  allege  thai  it 
lui  eiiMed  for  40  jttn  before  Ihe  act  camplaioed  of  in  the 
■*ed«nlira.  ( fVnght  v.  WUliams,  1  Tyr.  &  G.  375  ;  1  Meea, 
*  W.  77;  RichanUy.  Fry,  7  Ad.  Si  EH.  707.) 

lauictton  on  the  cue  for  aa  injury  alleged  to  be  dooe  to 
M  of  the  plaiotifl'a  reversion  in  i^rtain  closes  of  laud, 
durtpleHCd  sn  user  for  forty  years  bt/ori  the  cam- 
il  of  Ac  nit.  It  was  objected  that  they  should  have 
l^md  like  mar  Ibr  Dm  allotted  period  to  have  taken  place 
"Tfrrr  Ihci  I  iiiiimiiwriii  of  the  act  complained  of;  and  in  sup- 

Koftlui  objectioa,  it  wss  argued,  that  the  court  could  only 
_  npoa  the  ftcn  u  they  existed  at  the  time  the  act  com- 
fUwdirfini  oommttled;  that  it  was  absurd  to  say  that  the 
Mftlitr  of  an  act  inn*t  be  ascertained,  not  by  the  slate  of 
Ump,  at  tba  time  the  act  na^  done,  but  by  someihiog  that 
«cciij»  aftenrtrdi.  "  If  a  literal  cooatnictioTi,"  it  was  con- 
"Mpded,  "  la  to  be  put  od  the  4th  section  of  the  ulaiute,  an 
ijajnent  of  600  y«u*  oould  give  no  indefeasible  H^ht, 
maaie  the  luer  ia  nqnilcd  to  be  during  a  period  '  neit  before 
MM  toitot  BOlioii,  iroeiwn  the  claim  or  matter  to  which  such 
fni  maj  relate  ijiali  have  been  or  shall  be  brought  in  ques- 
aoa.'  Tba  laiwnage  of  the  3nd  section  ia  clear  of  all  doubL 
u  n^i  eipKM^  tbat  tke  claim  shall  not  be  defeated,  where 
•W  "ay  er  other  matter  has  been  actually  enjoyed,  by  anv 
ptnon  tlainuH  right  Ihneto,  without  interrupuon  for  the  full 
P««i»l,  ic.  if  the  computation  be  of  a  period  before  the 
.«__ .     r  .    ^^  J  party  mig hi  establish   his  right. 
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although  during  the  last  nine  months  of  the  40  yean,  theie 
had  b^n  an  obstruction  to  which  he  submitted ;  for  by  the 
4th  section  no  interruption  can  be  effsctval  against  the  naer,  un- 
less acauiesoed  in  for  ayear."  Lord  Abingtr,  C.  B.,  in  delivenqg 
the  juagment  of  the  court  said, "  It  is  said  for  the  plaint 
that  although  the  act  in  the  4th  seetion  expressly  states,  that 
the  periods  of  20  and  40  years  shall  be  deemed  and  taken  to 
be  next  before  the  commenoemeBt  of  some  auit,  wherein  the 
claim  shall  have  been  brought  in  question,  yet  that  this  eoact- 
nent  must  be  construed  to  mean  that  the  period  shall  be  those 
years  next  before  the  act  complained  of,  on  account  of  the 
absurdities  and  inoonvenienoee  to  which  a  literal  constractisii 
of  this  provision  would  give  rise.    One  of  these  alleged  ahsor- 
dities  and  inconveniences  was,  that  no  good  title  oould  arise 
to  any  incorporeal  hereditament  mentioned  in  the  statute  by 
virtue  thereof,  unless  some  action  should  have  been  broueht 
by  or  against  the  party  claiming  it ;  to  which  may  be  skdded 
that  one  action  could  not  perfect  the  title  to  the  right,  as  the 
act  requires  an  enjoyment  for  the  full  period  immediately  before 
any  action.    Anotlier  was,  that  if  the  act  be  so  oonstrued*  the 
pl«a  jusli^ng  under  such  a  right  must  be  on  the  lice  of  it 
absttfd,  as  each  of  the  pleas  in  question  is  suggested  to  be,^ 
each  justifies  an  act  done  at  a  particular  time  by  the  defand- 
«nt,  as  being  then  lawful,  and  then  done  because  the  defesMbnt 
actually  enjoyed  the  r^t  of  doing  the  same  thing  for«  peiiad 
ef  tisae  afterwards ;  so  that  it  is  said  the  ofaaracter  of  the  tot. 
whether  it  be  wronsful  or  rightfol,  cannot  be  known  at  the 
time  by  the  party  daaf  it,  but  depends  u^on  a  sttbaeouent 
event.    We  are  of  opinion,  however,  that  it  is  inpossiUe  to 
construe  the  act  of  paniament  as  intending  that  the  periods  «f 
years  therein  mentioned  should  terminate  at  a  different  time 
from  that  fixed  in  express  and  positive  terms.    If  the  words  ef 
the  statute  were  capable  of  being  modified,  so  as  to  avoid  mi 
inconvenience  plainly  and  manifestly  arising  from  a  strict 
oonstmotion  of  them,  vre  ought  to  do  so ;  but  here  the  weeds 
•Me  precise  and  unambiguous,  and  the  mischief  suggesied  is 
prhaps  rather  apparent  than  real ;  and  most  cases  of  gnnis 
by  prescription  before  the  net  passed  were  of  the  same  na- 
ture, and  the  validity  of  rights  gained  by  them  dqwoded  «kuob 
upon  the  mode  of  enjoyment,  until  that  action  was  brought  in 
which  they  came  in  question ;  and  with  respect  to  the  fonnef  the 
plea,  which  is  at  first  sight  somewhat  inoongmous,  it  is  to  be 
observed  that  there  is  somethmff  of  the  same  kind  of  inoon- 
gmity,  though  by  no  means  to  the  same  extent,  in  the  usual 
mode  of  pleading  a  prescription,    which  states  'that  some 
person  seised  in  fee  from  time  whereof  the  memory  of  man  is 
not  to  the  contrary,  until  uid  at  the  time  when  &c.,  and  frum 
thence  hitherto  halh  had  and  enjoyed,  and  hath  been  used  nnd 
accustomed  to  have  and  enjoy,  and  still  ought  of  rwht  to  hase 
•and  enjoy,'  a  particular  easement,  and  then  justifies  the  act 
done  by  reason  of  that  enjo^nent,  which  enjofnont  is  both 
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before  and  after  the  time  of  saoh  act.  It  appears  to  ua,  that 
tbealatote  in  questioa  intended  to  confer,  aner  the  peiioda  of 
CBJoyaient  therein  meatiooed,  a  light  from  their  nnt  com- 
BMOcement,  and  to  Iqialise  every  act  done  in  the  eiereise  of 
the  light  during  their  contmaaace."  Thejconrt  held  the  pleas 
raffiaeat  m  point  of  law.]p  ( Wrigkt  y.  WUUams,  1  Meea. 
&  W.  77, 98—100.  See  King  v.  JnkabiUmU  of  CtUmo,  3 
Maole  &  S.  22.) 

Interruption  means  an  obstmetion  by  the  owner  of  the  loeui  lattnapiioB, 
ia  qw,  hut  it  is  to  amount  to  nothing  unless  acquiesced  in  for  ^^t- 
a  year.  (0»%  ▼.  Gordtiwr,  4  Mees.  6c  W.  497.) 

¥/hsa  an  easement  has  been  enjoyed  for  19  years  and  a  EajoyneDt 
fraelioB  and  is  then  interrupted  by  the  owner  of  the  soil,  the  for  ^*  7^*'* 
aaseaieBt  may  still  be  aoquiied  under  stat  2&3  Wm.  4,  c.71  jiJ^*"^' 
at  the  end  of  the  20th  year,  for  the  interruptmn  to  defeat  20 
ynis'  user  must  have  been  acquiesced  in  or  submitted  to  for 
a  whole  year.    In  an  action  for  obstructing  certain  windows, 
m  ahouse  occupied  by  the  plaintiff,  it  appeued  that  at  the  time 
when  a  wall  which  caused  the  obstruction  was  erected,  the 
part  of  a  window  had  existed  and  been  enjoyed,  and  the  use 
of  the  light  and  air  through  the  same  haa  been  enjoj^ed  for 
tkaspaoe  of  19  yean  and  330  days  only,  the  period  of  a  year 
had  not  elapsed  from  the  time  of  the  erecting  the  wall  until 
Ibe  eommeneement  of  the  action  in  which  the  right  had  bean 
hroaght  into  que8ti<>n.    The  plaintiff  had  notice  of  the  erec- 
tion aad  of  the  prevention  of  the  light  and  air  from  entering 
^Mreby  through  the  said  jpart  of  the  window,  and  at  the  time 
of  the  oemmenoement  ot  the  action,  the  part  of  the  window 
lud  been  made,  and  had  existed  and  been  enjoved,  and  the 
aeeeas  and  use  of  hAX  and  air  through  the  pert  of  the  window 
bad  been  enjoyed  for  the  full  space  of  20  years,  except  as 
aforesaid,  without  any  interruptioo,  except  the  interruption 
above-mentioned,  and  not  under  any  consent  or  agreement 
givea  bvdeed  or  writing ;  and  at  the  time  of  the  commenee- 
Mit  of  the  action  such  interruption  had  not  been  acquiesced 
m  for  one  year  after  the  plaintiff  had  notiee  thereof.    If  the 
Srd  section  had  stood  aloae,  the  court  held  that  the  plaintiff 
halow  could  not  have  established  any  claim  to  the  use  of  the 
H^i  in  qaestion,  because  it  had  not  been  actually  enjoyed 
inth  the  mesnuge  for  the  full  period  of  20  years  before  the 
MBBBencement  of  the  action,  but  only  for  19  years  and  330 
^ya«  when  the  enjoyment  was  interrupted  by  the  erection  of 
^  wall.    The  4th  section,  however,  defines  the  meaning  of 
the  word  inUrrupion,  and  as  upon  the  trial  it  was  proved  that 
tbe  erection  of  the  wall,  which  was  the  act  complained  of*  had 
Bot  been  acquiesced  in  for  one  year  after  notice,  inasmuch 
as  the  action  was  commenced  within  a  few  months  after  the 
ttection  of  the  wall,   the  court  was   of  opinion  that  such 
fsetion  of  the  wall  and  continuing  it  so  erected,  was  not  an. 
Interruption  within  the  meaning  of  the  4th  section  of  the  act. 
(fiight  V.  llumaM,  11  Ad.  &  £11.  688 ;  3  P.  &  Dav.  442, 
<ttmed  by  the  House  of  Lords,  6  Jurist,  81L) 


16  2  &  3  William  IV.  c.  71. 

latcrniptioii  Where  it  appeared  that  at  «  period  much  earlier  than 
cMte!!^''^^  20  years  before  the  commencement  of  the  action,  the  stream 
had  flowed  through  the  plaintiff's  lands ;  bat  that  there  had 
been  some  interruption  about  22  years  before  the  action,  and 
it  was  not  till  withm  19  years  that  the  stream  had  again  flowed 
constantly  in  its  former  course,  and  it  was  objected  that  there 
was  a  want  of  sufiicient  evidence  to  support  the  plaintiff's  daim^ 
Tindal,  C.  J.  said,  it  would  be  very  dangerous  to  hold,  that 
a  party  should  lose  his  right  in  consequence  of  such  an  inter- 
ruption ;  if  sueh  were  the  rule,  the  accident  of  a  dry  season, 
or  other  causes  over  which  the  party  could  have  no  control, 
might  deprive  him  of  a  right  established  by  the  longest  course  of 
enmyment  (Hall  v.  Swift,  4  Bing.N.C.  381 ;  6  Soott,  167.) 
Right  Dot  dii-  To  an  action  of  trespass  for  taking  the  plaintiff's  cattle  in 
proT«d  by  In-  an  open  field,  called  P.  and  G.  field,  and  impounding  them,  the 
lemiption.  defendant  pleaded.  1st.  that  T.  B.  and  bis  ancestors  had  beed 
immemorially  used  and  accustomed  to  have  for  themaelves. 
and  their  heirs  and  assigns,  the  sole  and  several  pasturage  in 
217  acres  of  P.  and  G.  field  in  mes  for  all  his  and  their 
cattle,  from  the  4th  September  to  3ie  5th  April ;  that  T.  B., 
in  1765,  by  indenture  granted  the  said  pasturage  to  S.  B., 
his  bars  and  assigns  for  ever;  that  J.  B.  (who  claimed  by 
descent  from  S.  B.).  in  1836,  demised  the  said  pasturage  to 
tbe  defendant,  who  seized  the  plaintiff*8  cattle  because  they 
were  depasturing  on  the  said  217  acres.  The  second  plea 
alleged  a  right  of  sole  pasturase  in  gross  for  thirty  years  be- 
fore the  commencement  of  the  suit  (under  the  stat.  2  &  3 
Will.  4,  c.  71,  8. 1),  in  J.  B.  and  his  ancestors,  and  a  demise 
firom  him  to  the  defendant,  concluding  as  in  the  first  plea. 
The  replication  traversed  the  right  of  T.  B.,  as  alleged  in  the 
1st  plea,  and  the  enjoyment  of  J.  B.  as  of  right,  without 
interruption,  for  30  years  as  alleged  in  the  second.  It  ap- 
peared in  evidence,  that  within  the  last  twenty  years  encroach- 
ments had  been  made  by  buildings  and  inclosures  on  the  217 
acres,  and  that  above  30  acres  had  been  thus  appronriated, 
but  no  encroachments  had  been  made  on  the  part  of  tbe  217 
acres,  on  which  the  alleged  trespass  was  committed :  it  was 
held,  that  these  interruptions,  being  so  recent,  did  not  disprove 
the  right  of  T.  B.  to  the  pasturage  in  1755,  as  alleged  in  the 
1st  plea  ;  and  that  not  having  been  made  on  that  part  of  the 
land  where  the  plaintiff's  cattle  were  depasturing,  they  were 
not  conclusive  evidence  of  an  interruption  of  the  enjoyment  of 
that  part  by  J.  B.,  as  alleged  in  the  2nd  plea.  (WtUomty, 
Upton,  6  Mee.  &  W.  586.) 


PLBADINOS. 

In  actimit  on  V.  And  be  it  further  enacted,  That  in  all  actions 
^i^tn^upon  the  ca«e  and  other  pleadings,  wherein  the 
aUegvbu      party  claiming  may  now  by  law  allege  his  right 
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cenenlly,  without  averring  the  existence  of  such  ^^*  i*^ 
light  from  time  immemorial,  such  general  aUega-  ^Su7^. 
tion  shall  still  he  deemed  sufficient,  and  if  the 
same  shall  be  denied,  all  and  every  the  matters  in 
this  act  mentioned  and  provided,  which  shall  be 
applicable  to  the  case,  shall  be  admissible  in  evi- 
dence to  sustain  or  rebut  such  allegation ;   and 
that  in  all  pleadings  to  actions  of  trespass,  and  in  U  ptM«  to 
all  other  pleadings  wherein  before  the  passing  of  Mhe?pi«£ 
this  act  it  would  have  been  necessary  to  allege  the  ^v*  where 
right  to  have  existed  from  time  immemorial,  it  KcfeiS!' *^ 
shall  be  sufficient  to  alleee  the  enjoyment  thereof  <?*i™*«n 

/••I*         1  ^.  f  ''^  time  loine* 

as  Of  right  by  the  occupiers  of  the  tenement  in  moruu  the 
respect  whereof  the  same  is  claimed  for  and  during  {JSjjJ  i"*5i, 
such  of  the  periods  mentioned  in  this  act  as  may  act  may  be 
he  applicable  to  the  case,  and  without  claiming  in  c||2^iiM°^ 
the  name  or  right  of  the  owner  of  the  fee,  as  is  other  meiters 
now  usually  done ;   and  if  the  other  party  shall  IpJdaiiyf''*' 
intend  to  rely  on  any  proviso,  exception,  incapa- 
city, disability,  contract,  agreement,  or  other  matter 
hereinbefore  mentioned,  or  on  any  cause  or  matter 
of  fact  or  of  law  not  inconsistent  with  the  simple 
&ct  of  enjoyment,   the  same  shall  be  speciidly 
^^;ed  and  set  forth  in  answer  to  the  allegation 
of  the  party  claiming,  and  shall  not  be  received  in 
evidence  on  any  general  traverse  or  denial  of  such 
allegation  (i). 

{k)  The  words  "  enjoyed  by  any  person  e^imtn^  ^HfhU**  MeanlDg  or 
applied  to  easemenU  in  2  &  3  Will.  4,  c.  71,  s.  2,  and  "  en-  J'**'*;*!****™" 
joyment  thereof  a<  of  right,'*  in  s.  6,  mean  an  enjoyment  had,  JUJ  .JJJ'of 
not  secretly  or  by  stealth,  or  by  tacit  sufferance,  or  by  per*  ri^ht." 
Mion  asked  from  time  to  time  on  each  occasion,  or  even  on 
many  occasions  of  nsing  it,  bnt  an  enjoyment  had  openly, 
wtCoriously,  without  particular  leave  at  the  time  by  a  per- 
son claimmg  to  use  it,  without  danser  of  being  treated  as  a 
ticipasier,  as  a  matter  of  right,  wheUier  strictly  legal  by  pre- 
^iption  and  adverse  user  or  by  deed  oonfeiring  the  right,  or 
uoagh  not  strictly  legal,  yet  lawful  to  the  extent  of  excusing 
a  ^'B^paas,  as  by  a  consent  or  agreement  in  writing  not  under 
>ea],  m  case  of  a  plea  for  forty  years,  or  by  such  writing  or 
parol  consent  or  agreement,  contract,  or  license,  in*case  of  a 
P^  for  twenty  years.     (TiehU  v.   Brown,  4  Ad.  &  £11. 
«^>  6  Nev.  U  M.  230.      See  Bright  v.    Walhtr,  1  Cr. 
5*  &  R.  219 :    ant€,  p.  8 ;  Arkwright  v.  GtU.  5  Mees. 
&  W.  383.)  ^ 


18  2  &  3  William  IV.  c.  71. 

Wben  licciiie  It  Ins  bettt  decided  upon  thk  8tetio&,  that  wImk  ft 
mm  be  rt-  defendftnt  joitite  wider  «a  eBJoyneiit  of  tweiity  or  Ibrtjr 
ciiiUy.''^  yeftn,  if  the  plaintiff  kUm  upQO  %  lioenie  eovering  the  wfaele 
of  that  period,  he  must  reply  such  license  specially :  but 
a  license  granted  and  acted  on  during  the  period  mny  be 
given  in  evidence  under  the  general  traverw  of  the  enjoy- 
ment  *'  daring  the  period  alleged,  showing  that  theie  was 
not,  at  the  time  when  the  agrcenent  was  nu^,  an  tnjojmtmA 
as  of  right ;"  and  so  the  continuity  is  broken,  which  is  mcon- 
sistent  with  the  simple  fact  of  enjoyment  during  the  forty  or 
twenty  years.  {TkkU  v.  Brown,  4  Ad.  6c  Ell.  3G9 ;  6  Ner. 
&  M.  230.) 
As  to  ItecBac.  To  a  declaration  in  trespass  ^  cL  fr,  the  defendant  plawM» 
that  he  and  the  former  occupiers  of  a  house  and  land  had  for 
twenty  years  used  and  enjoyed  as  of  right  a  certain  wmy  on 
foot  and  with  horses,  &c.,  from  and  out  of  a  common  highway, 
towards,  into,  through,  and  over  the  plaintiff's  dose,  to  tibe 
defendant's  house  awi  lands  and  beck,  at  all  times  of  the  yiaar» 
at  their  firee  will  and  pleasure.  The  replioation  avenred,  tlwt 
the  defendant,  &c.  used  and  enjoyed  toe  right  of  way  men- 
tioned in  the  plea,  but  they  did  so  under  the  plaintiff's  leave 
and  license.  At  the  trial,  it  appeared  that  the  defendant  and 
the  former  occupiers  of  his  house  and  land  bad  an  adnitled 
right  of  way  from  thence  over  the  loeut  in  ^d  to  the  Ugliwey, 
and  across  the  highway  to  a  close  called  Reddinga,  and  that 
for  the  last  twenty  years  they  had  a  license  from  the  plaintiff 
to  use,  whenever  tney  pleased,  a  way  from  the  defendant's 
bouse  and  lands  over  the  locu$  in  quo  to  the  highway  and 
back,  when  they  had  not  any  intention  of  going  to  RedmM. 
It  was  held,  that  the  replication  was  not  supported  b^  this 
evidence,  and  that  the  plaintiff  was  bound  to  show  a  Iwease 
co*extensive  with  the  right  claimed  in  the  plea  and  admitted  by 
the  replication.    (Colchester  v.  Roberts,  4  Mee.  &  W.  769.) 

The  asking  leave  from  time  to  time  within  the  forty  or  twenty 
years,  breaks  the  contmuity  of  the  enjoyment  as  of  right,  be- 
cause each  asking  of  leave  is  an  admission  that,  at  that  ttme, 
the  asker  had  no  n^t ;  and  therefore  the  evidence  of  such  asking 
within  the  period  is  admissible  under  a  general  traverse  of  the 
enjoyment  for  forty  or  twenty  years  as  of  right.     (Monmouth' 
shirs  Canal  Co,  v.  Harford,  1  Cr.  M.  &  R.  6l4.  See  TidcU  v. 
Brown,  4.  Ad.  &  £11. 383.)   Lord  Denwtan,  C.  J.«  said,  that  in 
looking  at  the  report  of  the  case  of  the  Monmouthshire  Canal 
Gronnd  of      Company  v.  Harford,  (I  Cr.  M.  &  R.  61 4 ;  6  Tyr.  68  ;  wot,  p. 
decblon,        27, )  we  find  that  the  de<»sion  rests  on  this  ground,  viz.  tiiat  the 
Monmouth-    asking  leave  from  time  to  time  within  toe  forty  or  twen^ 
'tTHmSIrL   y®*"  breaks  the  continuity  of  the  enjoyment  as  of  i^t, 
because  each  asking  of  leave  is  an  admission  that,  at  that  tmie^ 
the  asker  had  no  nght :  and  therefore  the  evidence  of  such 
asking  within  the  period  is  admissible  under  a  general  traverse 
of  the  enjoyment  for  forty  or  twenty  years  as  of  right    To  this 
ground  of  decision  we  quite  accede ;  and  it  will  follow  that, 
not  only  an  asking  leave,  but  an  agreement  commondng  witidn 
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t&e  f&nod  DMy  be  given  in  endenoe  ander  tke  fenoral  tmvene, 
mivitUtaiidiiig  tlw  words  of  tiM  fifth  section ;  for  the  petty 
euMt  and  does  not  relv  on  it  ms  en  answer  to  en  enjoyment 
ai  ef  right  which  be  conwases^  nor  es  avoiding  eny  such  enjoy- 
ment dering  the  time  ooveied  by  the  aereemeBt ;  but  as  show- 
iag  that  there  was  not,  at  the  time  when  the  agreement  was 
Bade,  an  enjoyment  as  of  right;  and  so  the  oonlinviQr  is 
broken,  whk^  is  inconaistent  with  the  simple  fcct  of  enjoyment 
daring  the  forty  or  twenty  years.    (TiekU  ▼.  Bromn,  4  Ad.  & 
£1.888,384.)    In  Beadg  ▼.  Citn^  <3  Scott,  2S8;  2  Bing. 
N.  C.  709),  Tindal,  C.  J.,  said,  '*  Under  a  replication  den^ng 
that  the  defendant  bad  nsed  the  wny  for  forty  years  as  of  right, 
and  without  intemption,  the  plaintiff  is  at  bber^  «  show  Ae 
ehander  and  deeeription  of  the  user  and  enjoyment  of  the  way 
dning  any  part  of  the  time— as,  that  it  was  used  by  stealth, 
and  m  the  abaeiioe  of  the  ocoupier  of  the  close,  and  widiont 
lis  knowledge ;  or  that  it  was  merely  a  preoarions  enjoyment 
V^  Ware  and  lioenee,  or  any  other  cucnmstanoes  which  nesa- 
twe  that  it  was  an  user  or  enjoyment  nnder  a  claha  of  right ; 
the  words  of  the  fifth  section,  not  being  inconsislent  with  ^  sim- 
jjefoet  of  enjorment,  being  referable,  as  we  understand  the 
Mile,  to  the  met  of  enjoyment  as  befoie  stated  in  the  mot, 
vis.,  an  enjoyment  dain^d  and  exerdsed  as  of  right."    In 
Oaiiy  ▼.  Cardinm-,  4  Mees.  &  W.  494,  it  was  decided  that 
vaity  of  pnsBCBsion  was  *'  inconsistent  with  the  simple  foot  of 
anjoyment  as  of  riffht,"  and  therefore  need  not  he  speciallv 
pM^ed.   The  simpfe  foot  of  enjoyment  referred  to  in  the  fifth 
*^6tisn  is  an  enjoyinent  "  as  <rf  light,"  and  proof  that  there 
was  an  ooeasionel  unity  of  possession  is  as  much  in  denial  ef 
^t  allegation,  as  the  occasionally  asking  permission  would 
1^  In  trespass,  upon  issue  joined,  whether  the  defendant 
■■d  far  thirty  yeaos  enji^ed  as  of  right  a  certain  privilege,  &c., 
^■pan  the  plaintiff's  Isjm,  the  plaintiff,  in  order  to  raise  the 
f'^wnipiion  that  the  enioyment  was  permissive,  may  give  in 
y^wwean  old  lease  maoe  to  the  defendant's  predecessor,  and 
**i«™g  immediately  before  the  commencement  of  the  thirty 
ym,  whereby  the  leeeee  was  entitled  to  the  privilege,  &c., 
j^'HSJthe  term.    It  is  not  necessaiy  in  such  a  case  for  the 
{■■Bitiff  to  reply  the  lease  specially  under  2  &  3  Will.  4,  c. 
71, 8.  5.    {CUty  V.  Thaekrah  or  Thatluray,  2  M.  &  Rob.  244  ; 
9  Oair.  &  P.  47 ;  ante,  p.  7.)     In  an  action  of  trespass 
t**f*  clatunm  fT€git,{t  was  also  held  that  this  unit^  of  pos- 
*^"ian  need  not  be  specially  replied ;  and  that,  without  a 
2^  leplication  under  the  2  &  3  Will.  4,  c.  7,  s.  5,  the 
jy  of  ttie  land  to    B.,  and  lettera  written  by  B.  while 
l^ine  of  the   mill,  and  before    he  became  leaaee  of  the 
1*^1  were  receivable  in  evidence.  (16.)    And  it  was  held 
l*at  B.'s  lease  of  the  land  having  expired  more  than  thirty 
T^Mago,  the  aots  of  the  occupiers  of  the  mill  in  repair- 
*|  the  banks  ever   since  that  time,    without  any  leave 
**^  hy  them,  or  any  notioe  from  the  other  side  of  anv 
^»a  elann,  must  be  taken  to  be  done  as  of  rignt.  (16.) 
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The  plet  vnder  2  &  3  Will.  4,  c  71,  ww  of  a  rkht 
way  tor  tho  oocupien  of  a  dote  for  twentv  yean,  for  Eon  , 
cartt,  waggons,  and  cazriages,  at  their  me  will  and  plea- 
eure.  The  replicatioii  traversed  sach  right.  It  was  iieldv 
that,  under  the  issue,  the  plaintiff  might  show  that  the  defend- 
ant had  a  right  of  way  for  hones,  carts,  wagsons,  and  car- 
riages, for  certain  purposes  only,  and  not  for  afi,  and  was  not 
compelled  to  new  assign;  and  might  show  that  the  purpose  for 
whicn  the  defendant  had  used  the  road,  and  in  respect  of  whidi 
the  action  was  brought,  was  not  one  of  those  to  which  the 
right  extended.    (Ciwling  v.  JEfig^nioii,  4  Mee.  &  W.  244.) 

The  latter  part  of  thefifu  section  in  express  terms  applies  oaJy 
to  rights  which  can  be  claimed  by  tJu  eeeupUrt  of  a  tenenkent 
in  rsjpeet  of  it,  which,  it  has  been  contended,  is  confined  to  a 
claim  appendant  or  appurtenant,  and  does  not  apply  to  a  right 
in  gross,  as  a  right  to  take  the  whole  pasturage  in  groti.  (See  5 
Mees.&W.  402;6Mees.&  W.540;7Mees.&W.  81.)  It 
is  questionable  whether  a  right  of  common  in  gross  be  within 
the  Stat  2  &  3  WUl.  4,  c.  71.  Pttrk$,  B.,  said,  "  If  the  only 
question  had  been  whether  a  right  of  common  in  gross  hie 
within  the  stat.  2  &  3  Will.  4,  c.  71,  s.  5,  we  should  probably 
have  granted  a  rule  for  the  purpose  of  ginne  that  question 
further  consideration,  althou^n  we  might  be  disposed  to  think 
that  the  present  case  is  within  the  equity  of  the  statute. 
(  Welame  v.  UpUm,  6  Mees.  &  W.  642.  See  S.  C.  5  Mees.  & 
W.  404.) 

In  cases  of  prescription,  the  allegation  must  be  proved  as  laid. 
Thus,  in  replevin,  if  the  defendant  avow  taking  the  cattle  as 
damage  feasant,  and  the  plaintiff  plead  in  bar  a  right  of  com- 
mon, and  aver  that  the  cattle  were  levant  and  oouchant,  on 
which  averment  issue  is  joined,  proof  only  for  part  of  the  cattle 
will  not  be  sufficient,  for  the  issue  is  upon  the  whole ;  (2  Roll. 
Abr.  706;  5  Rep.  79;  4  Rep.  29  b;  1  Campb.  313.  See2 
H.  Bl.  224.)  But  though  a  party  must  prove  a  prescriptive 
right  commensurate  with  the  right  claimed,  he  will  not  be  pre- 
cluded from  recovering,  because  be  proves  a  more  ample  right 
than  what  he  claims.  Evidence  of  a  right  of  common  for  sheep 
and  cows  will  support  a  plea  prescribing  for  common  only  for 
sheep.  (Cro.  EUz.  722;  1  Taunt.  142;  Wut  v.  Andrtwt^  1 
B.  &  Cr.  77.)  A  party  may  prescribe  for  less  than  he  proves, 
but  that  implies  that  the  lesser  right  claimed  is  includea  in  the 
greater.  (Bai^  v.  AppUyard,  8  Ad.  &  Ell.  167.)  Where  a 
plaintiff  claimed  a  right  of  common  for  all  lus  commonable 
cattle,  and  the  proof  was  that  he  had  turned  on  all  cattle  that 
he  kept,  but  hehad  never  kept  any  sheep ;  it  was  held  thatsuch 
evidence  of  a  right  for  all  commonable  cattle  ought  to  have 
been  left  to  the  consideration  of  the  jury.  (Manifold  v.  Psi»- 
nin^ton  and  othen,  4  B.  &  Cr.  161.)  Where  in  debt,  for  not 
settmg  out  tithe  of  hay,  plaintiff  averred  that  thero  was  a  cer- 
tain annual  custom  as  to  setting  out  the  tithe  "  wi^in  the  parish, 
and  the  limits,  bounds  and  tithable  places  thereof ;"  it  was 
held,  that  such  averment  was  proved,  tor  that  the  custom  pre- 
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Tilled  in  all  parts  of  th«  parish  where  tithe  of  hay  was  set  out, 
and  that  proof  of  a  modus  for  hay  in  one  township  made  no 
dififeoce.  (Pigoit  r.  Baylty,  6  B.  &  Cr.  16.)  Where  a 
plainiiff  daimed  an  easement  of  hanging  linen  across  a  yard 
Mr  drymg  them  larger  than  that  proved,  the  court  refused  to 
allow  the  plaintiff  to  amend,  on  payment  of  costs,  inasmuch  as 
be  was  not  thereby  precluded  from  bringing  another  action,  if 
he  were  interruptea  in  the  enjoyment  of  the  limited  right. 
{Brtwellj,  Towler,  3  B.  &  Ad.  736.)  The  general  rule  of 
]dea£ng  in  cases  of  tort  is,  that  it  is  sufficient  if  part  only  of 
the  allegation  stated  in  the  declaration  be  proved,  provided  that 
what  is  proved  affords  a  ground  for  mamtaining  the  action, 
SDpposing  it  to  have  been  correctly  stated  as  prov^l.  There  is 
an  exception,  however,  to  this  rule,  which  is,  where  the  allega- 
tim  contains  matter  of  description.  There,  if  the  poof  given 
he  different  from  the  statement,  the  variance  is  fatal.  (^Ricketu 
v.&/iwy,2B.&Ald.363.) 

B^8tat.3&4  Wm.  4,  c.  42,  8. 23,  the  court,  in  a  trial  of  AmewlmeBto 
i  civil  action,  may  cause  the  record  to  be  amended  when  any  t!iiriiiiiet^ 
variance  shall  appear  between  the  proof  and  the  recital,  or  set- 
tiag  forth  on  the  record,  writ,  or  document  on  which  the  trial  is 
FV'iXieeding,  of  any  contract,  eusUmf  preteription,  name  or  other 
Dtttter,  in  any  particulars  not  material  to  the  merits  of  the  case, 
l^by  which  the  opposite  party  cannot  have  been  prejudiced. 
This  section  contains  provisions  as  to  payment  of  costs,  and  post- 
P<^oing  the  trial,  and  the  party  dissatisfied  with  such  amend- 
^geniinay  apply  to  the  court  whence  such  record  or  writ  issued 
fora  new  tnai  upon  that  ground,  and  if  the  court  above  shall 
«Mnk  the  amendment  improper,  a  new  trial  may  be  granted. 
Tms  statute,  it  is  conceived,  will  apply  to  such  a  case  as  the 
^h^r^^ '  ^^^"^  ^^®  declaration  alleged  a  prescriptive  right  of 
"*™g  over  four  places  in  a  navigable  nver,  and  the  right 
F^ed  ynA  over  three  only,  the  variance  was  held  faUl. 
{Rogen  7,  AUen,  1  Campb.  314.)  Where,  in  a  declaration  in 
^^^^  for  diverting  a  stream,  the  plaintiff  entitled  himself  to  the 
uteres  oi0ii«r  tfa  mill,  and  it  appeared  in  evidence  that  he 
JJM  entitled  only  as  owner  of  land,  the  court  refused  to  amend 
J^claiation  by  adapting  it  to  the  proof.  And  the  court  re- 
|Qed  to  give  judgment  for  the  plaintiff  upon  an  indorsement  of 
«e  facts  upon  the  postea,  under  3  &  4  Wm.  4,  c.  42.  (Fran- 
««▼.  £ciri  rf  Falmouth,  4  Nev.  &  Man.  330 ;  «  Ad.  &  Ell. 
«^;lHar.4wol.l.) 

y^  ^^€8  made  in  Hilary  term,  4  Wm.  4,1834,  in  pursu-  n^w  roles  of 
^  of  the  statute  3  &  4  Wm.  4,  c.  42,  since  sanctioned  by  par-  pleading. 
'^'ACQti  it  is  (amongst  other  things)  ordered,  that  in  trespass 
^J]*  e/attittm /regit,  pleas  of  soil  and  freehold  of  the  defend- 
*iK  mthe  (ocas  in  quo,  and  of  the  defendant's  right  to  an  ease- 
™^ttt  there ;  pleas  of  right  of  way,  of  common  of  pasture,  of 
wmmon  of  turbary,  and  of  common  of  estovers,  are  distinct, 
«nd  are  to  be  allowed. 
^^^  pleas  of  common  at  all  times  of  the  year,  and  of  such 


( 


««  2  &  3  William  IV.  c.  71. 

right  at  p«itic«lw  timw,  or  in  a  qualified  manner,  are  wit  to 
be  allowed.  So  pleat  of  a  ligfat  or  way  over  the  loots  i»  9119, 
varying  the  UmUni  or  the  porpoaet,  are  not  to  be  allowed* 
(R. G.  H.  T.  4  WUl. 4  ^  2  Cr.  k  Mees.  14.15;  3  Ney.  4 
Mann.  4.) 
Effect  or  not  Jq  actioM  on  the  cate,  the  plea  of  not  guilty  shall  ooerala 
f  nuty.  ^  ^  denial  only  of  the  breach  of  duty,  or  wrongful  act  alleged 

to  have  been  committed  by  the  defendant,  and  not  of  the  ncla 
stated  in  the  induoement ;  and  no  other  defence  than  sook 
denial  sball  be  admiuible  under  that  plea ;  all  other  pleas  in 
denial  shall  take  issue  on  some  paiticular  matter  of  £Mt 
alleged  in  the  declaration.  £c.  rr.  In  an  action  on  the  case 
for  a  nuisance  to  the  oecupatiott  of  a  house,  by  carrying  on  an 
offensive  trade,  the  plea  of  not  guilty  will  operate  as  a  denkl 
only  that  the  defenaant  carried  on  the  alleged  trade  in  such  a 
way  as  to  be  a  nuisance  to  the  oocupation  of  the  house,  and 
will  not  operate  as  a  denial  of  the  plaintiff's  occupation  of  the 
house.  In  an  action  on  the  case  for  obttmctinff  a  right  of 
way,  the  pka  of  not  guilty  will  operate  as  a  denial  of  the  6b* 
struction  only,  and  not  of  the  plaintiff's  right  of  way. 

In  actions  of  trespass  quare  clautum  frcgit,  the  dose  or 
place  in  which,  &o.,  must  be  designatad  m  the  declaration  by 
name  or  abuttals,  or  other  description,  in  failure  whereof  the 
defendant  may  demur. 
Id  actions  of  trespass  ^uareslatuaim/rmt,  the  plea  of  not  guilty 
shall  operate  as  a  denial  that  the  detendant  committed  the  ' 


pass  alleged  in  the  place  mentioned,  but  not  as  a  denial  of  the 
plaintiff's  possession,  or  right  of  possession,  of  that  place,  whidi, 
if  intendea  to  be  deued,  must  be  traversed  specially.  (R.  G.  H. 
T.  4  Will.  4. )  Under  this  rule  '*not  guilty,' '  pleaded  to  a  declaxa* 
tion  in  case*  for  the  wrongful  diversion  of  water  from  the  plain* 
tiffs  mill,  puts  in  issue  the  mere  fact  of  the  diversion  and  not  its 
wrongful  character.  Therefore  where  the  foctof  the  diversion  was 
proved,  but  the  plaintiff  failed  to  show  his  right  tothe  vrater,  the 
court  ordered  the  verdict  which  had  been  entered  for  the  defend* 
ant  on  the  issue  **  not  guilty,"  to  be  set  aside,  and  a  verdict  to 
be  entered  for  the  plaiutiff,  but  without  damages.  {Fraukum  v, 
Tht  Earl  of  Falmouth,  4  Nev.  &  Mann.  330 ;  2  Ad.  &  £U.  452 ; 
1  Har.  &  Wol.  I .)  In  enaction  on  the  case  for  a  nuisaaoe,  the 
plea  of  not  guilty  puts  in  issue  the  fact  of  nuisance,  and  that 
the  defendant  caused  it.   (Dawion  v.  Moor$,  6  Carr.  U  P.  25.) 
In  Dukei  v.  GotlinR,  1  Bing.  N.C.  452 ;  4  Nev.  k  M.  330,  in 
an  action  for  disturbing  a  right  of  way,  it  was  held  that  the 
plea  of  not  guilty  put  in  issue  tlie  fact  of  obstruction  only,  and 
admitted  the  induoement  as  stated  in  the  declaration.    If  the 
defendant  relies  upon  the  loss  of  the  easement,  for  the  disturb- 
ance of  which  the  action  is  brought,  by  the  plaintifiTs  non- 
user,  such  non-user  must  be  pleaded  according  to  its  legal 
effect.    (^Manning  y.  WatdaU,  5  Ad.  &  £11.  758.) 
Bt|htorway.      Where  in  an  action  of  trespass  ouars  elautum  fr€gU,  the 
defendant  pleads  a  right  of  way  with  carriages  and  cattle  and 
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OB  foot,  in  the  same  fika,  tad  ianie  ii  talcen  thereon,  the  plea 
fhall  be  taken  distrilnitively ;  and  if  a  right  of  way  with  cattle 
er  on  boi  only  shall  be  foand  by  the  jury,  a  verdict  shall 
pisi  for  the  defendant,  in  respect  of  soch  of  the  tresoasses 
noved  as  shall  be  jnstUied  by  the  nght  of  way  so  foona,  and 
m  the  flaiBftiff,  in  nspeet  of  such  of  the  treopeflncifi  as  shall  not 
be  so  j«ti6ed.  (R.  G.  H.  T.  4  WilL  4.) 

In  trespass  9ttere  elmuMumfrtgU,  issues  were  joined  on  three 
plesa:  Ijt,  of  a  public  oairiage  way ;  2ndly,  of  a  public 
iMidle  way ;  3dly,  of  a  poblic  footway.  The  jury  found  a 
renbet  fior  the  plaintiff  on  the  1st  issue,  and  iior  toe  defendant 
on  the  3Ed ;  and  the  judge  without  the  conwnt  of  the  plaintiff 
disehaiged  the  jury  nom  giving  a  verdict  on  the  2pd  issue. 
The  eoart  mnled  a  new  tnal,  although  the  plaintiff  at  the 
begiuBing  of  the  trial  had  agreed  that  the  damages,  if  any, 
sheold  ht  merely  nominal.  (TinUsr  v.  Rmoland,  4  Ad.  & 
SI.  86B.) 

And  where,  in  an  aetion  of  trespass  yuan  elaniaumfregit,  CommoB  or 
^  deieodaat  pleads  a  right  of  common  of  pasture  for  divers  psstwe. 
loads  of  cattle,  or.  ^.  horses,  sheep,  oxen,  and  cows,  and  issue 
it  taken  theieeii ;  if  a  right  of  common  fer  some  particular 
kiad  of  eomasonabfe  cattle  only  be  found  bv  the  jury,  a  ver« 
^shall  pass  for  the  defendant  in  respect  of  such  of  the  tres- 

Cis  proved  as  shall  be  justified  by  the  right  of  common  so 
d,  and  for  tlie  plaintiff  in  respect  of  the  trespasses  which 
shall  not  be  so  justified.  (R.  G.  H.  T.  4  WiU.  4.) 

To  a  declaration  in  trespass  for  breaking  and  entering  two 
doses  of  the  plaintiff,  the  defendant  plraded  that  the  said 
doses  were  firom  time  immemorial  parcels  of  a  waste,  and 
that  he  the  defendant  had  a  prescriptve  right  of  common  in 
the  waste,  and  because  the  doses  were  wrongfully  separated 
^RMB  the  residue  of  the  waste,  he  broke  down  the  gates.  Re- 
^ication,  that  the  said  closes  were  not  wroofffu%  separated 
vom  the  residne  of  the  waste,  but  oontinuallv  for  20  years 
and  more,  and  before  the  firet  time  when,  &c.  had  been  and 
were  separated  and  divided  and  inclosed  from  the  residue  of 
^  waste,  and  occupied  and  enjoyed  during  that  time  in  se- 
^'vnlty.  The  rejoinder  trevened  this  averment,  and  issue 
^^u  joined  thereon.  It  was  hdd,  that  the  allegation  in  the 
plication,  that  "  the  said  doses  had  been  incloeied  from  the 
"■idue  of  the  waste,  and  enjoyed  in  severaltv,"  was  divisible, 
ud  satisfied  by  proof  that  any  part  of  the  closes  in  which  the 
tfBspaaaes  were  committed  had  been  so  indosed  for  that  pe- 
M,  and  that  the  plaintiff  might  therefore  recover  pro  tanto. 
(Tap[<y  V.  Wainunight,  5  B.  &  Ad.  395.) 

And  in  all  actions  in  which  such  right  of  way  or  common  as  Similar  plea, 
aforesaid,  or  other  similar  right,  is  so  pleaded,  as  the  allegation 
M  to  the  extent  of  the  right  are  capable  of  being  construed 
^&tributively,  they  shall  be  Uken  distribntivdy.  (R.  G.  H.  T. 
4  Wni.4 ;  2  Cr.  &  Mees.  22—24 ;  3  Nev.  &  Mann.  9, 10.) 

"^  ipplies  to  the  case  of  a  trespass  committed  on  three  Right  or  way. 
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doiOB,  where  no  evidence  of  tiUe  was  given  as  to  one  of  dieiiir 
(Fkyihian  T.  White,  1  Mees.  &  W.  216) ;  and  to  a  claim  of 
nffkt  to  pass  and  lepass  for  the  purpose  of  canying  water  and 
gwKb,  when  the  ju^  found  for  the  defendant  as  to  the  fennerp 
but  negatived  the  latter  right,  {Knight  v.  Moor§,S  Sct^  336; 
3  Bing.  N.  C.296) ;  but  not  to  a  case  where  onivae  joined  on 
a  plea  of  right  of  way  with  carts,  carriages,  hones,  and  on 
foot  over  the  laew  in  quo,  the  jury  found  that  the  defendant 
had  a  right  of  way  for  the  purpose  of  carting  timber  only. 
(ffytham  V. Rabhit,  7  Scott,  827  ;  5  Bing.  N.  C.  623 ;  7  DowL 
P.  C.  653 ;  3  Jttr.  558.)  To  a  declaration  in  trespass  gnorr 
eUnuum /regit,  defendant  pleaded  a  rieht  of  way  in  the  cloee 
in  which,  &c. ;  plaintiff  new  assigned  extra  the  way  in  the 
plea  mentioned,  to  which  defewfont  pleaded  that  plaintiiF 
obstructed  the  waj  in  the  plea  mentioned,  wherefore  defend- 
ant deviated ;  plaintiff  replied  de  ii^Hfid.  It  was  held,  that 
on  this  record  plaintiff  was  entitled  to  apply  the  evidence  to  a 
way  across  the  close,  which  he  admitted,  and  which  had  not 
been  obstructed,  and  that  defendant  could  not  prove  his  esse 
bv  showine  that  another  wav  which  he  claimed  across  the 
close,  whicn  was  disputed  by  tne  plaintiff,  had  been  obstraeted. 
A  judge  should  not,  even  by  consent  of  parties,  allow  an  issue 
to  be  tried  which  the  record  does  not  properly  raise,  unless 
the  parties  will  amend  the  pleadings.  Per  ruttaon,  J.  at 
nisiprius.    (EUium  r.  hies,  11  Ad.  &  £11.  665.) 


LESS  PERIOD  NOT  TO  BE  ALLOWED. 

Sr^mp.      ^^'  ^"^  ^  '^   further  enacted,  That  in  the 

tioB  to  b«      several  cases  mentioned  in  and  provided  for  by 

•oppoit  or     ^^^^  ^^^9  ^^  presumption  shall  be  allowed  or  made 

daimt  herein  in  favour  or  Support  of  any  claim,  upon  proof  of 

provided  ibr.  ^^^^  exercise  or  enjoyment  of  the  right  or  matter 

claimed  for  any  less  period  of  time  or  number  of 

years  than  for  such  period  or  number  mentioned 

in  this  act  as  may  be  applicable  to  the  case  and  to 

the  nature  of  the  claim.  (J) 

. 

(0  This  section  forbids  a  presumption  in  favor  of  a  claim  to 
be  drawn  from  a  less  period  of  enjoyment  than  that  pre- 
scribed by  the  statute.  (Bright  v.  Walker,  1  Cr.  M.  &  Rose 
222  ;  ante,  p.  7—10.) 


DISABILITIES. 

Proviso  for        VII.  Provided  also.  That  the  time  during  which 

SuabUiUM?*'^  any  person  otherwise  capable  of  resisting   any 

claim  to  any  of  the  matters  before  mentioned  shall 
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bave  been  or  shall  be  an  infant,  idiot,  non  compos 
mends,  feme  covert,  or  tenant  for  life,  or  during 
which  any  action  or  suit  shall  have  been  pending, 
and  which  shall  have  been  diligently  prosecuted, 
until  abated  by  the  death  of  any  party  or  parties 
thereto,  shall  be  excluded  in  the  computation  of 
the  periods  herein-before  mentioned,  except  only 
in  cases  where  the  right  or  claim  is  hereby  de* 
dared  to  be  absolute  and  indefeasible,  (m) 

(m)  It  is  the  intention  of  the  act,  that  an  enjoyment  of  thirty 
ywn  or  twenty  years  shall  be  of  no  avail  against  an  idiot  or  other 
pcnoo  laboring  under  incapacity,  but  that  one  of  sixty  or  forty 
yearB  shall  confer  an  absolute  title,  even  against  parties  under 
disabilities.  See  iVri^ht  v.  William,  1  Tyr.  &  Gr.  392 ;  1  Mees.  I  / 
&  W.77.)  This  section,  it  is  to  be  observed,  in  express  terms  ex-  <  I 
dudes  the  time  that  the  person  (who  is  capable  of  resisting  the  t ' 
daim)  is  tenant  for  life.  Daring  the  periodf  of  a  tenancy  for  life,  I ' 
tiie  exercise  of  an  easement  will  not  afiect  the  fee,  in  order  to  do 
that,  there  must  be  that  period  of  enjoyment  againtt  an  owner  of 
thefee.  (Bri^Acv.  IFaiJ^, ICr.M.&R. 222;  ante, pp. 7, 10.) 
By  the  1st  section,  where  the  right,  profit,  or  benefit  shall  have 
been  taken  as  required  for  the  full  period  of  sixty  years,  the 
light  shall  be  deemed  absolute  and  indefeasible,  unless  it  shall 
appear  that  the  sanoe  was  taken  and  enjoyed  by  some  consent 
or  agreement,  expressly  made  or  given  for  that  purpose  by 
deed  or  writing.    By  the  2nd  section,  where  any  way  or  ease- 
insnt,  or  any  watercourse,  or  the  use  of  any  water  shall  have 
been  enjoyed  as  therein  mentioned  for  the  full  period  of  forty 
yeais,  tlie  right  thereto  is  made  absolute  and  indefeasible,  un- 
KM  it  shall  appear  that  the  same  was  enjoyed  by  some  con- 
sent or  agreement  expressly  given  or  made  for  that  purpose  by 
deed  or  writing.    By  the  Zvi  section,  the  enjoyment  of  light 
for  the  full  period  of  twenty  years  without  interruption  is  made 
absolute  ana  indefeasible,  unless  it  shall  appear  that  the  same 
was  enjoyed  by  some  consent  or  agreement  expressly  made  or 
given  for  that  purpose  by  deed  or  writing. 

TIME   EXCLUDED   FROM  FORTY   TEARS. 

VIII.  Provided    always,    and    be    it    further  What  time 
enacted,  that  when  any  land  or  water  upon,  over,  dadMiMT 
or  from  whicb  any  such  way  or  other  convenient  coopviibk 
watercourse  or  use  of  water  shall  have  been  or  foriy^y^n 
shall  be  enjoyed  or  derived^  hath  been  or  shall  Jf,5*5j"****  ^^ 
be  held  under  or  by  virtue  of  any  term  of  life, 
or  any  term  of  years    exceeding   three    years 
from  the  granting  thereof,  the  time  of  the  enjoy •- 

c 
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ment  of  any  such  way  or  other  matter  as  herein 
last  before  mentioned,  during  the  continuance  of 
such  term,  shall  be  excluded  in  thecomputatioaof 
the  said  period  of  forty  years,  in  case  the  dais 
shall  within  three  years  next  after  the  end  or 
sooner  determination  of  such  term  be  resisted  by 
any  person  entitled  to  any  reversion  expectant  on 
the  aetermination  thereof,  (n) 

(n)  According  to  the  7th  sectbn  a  tenancy  for  life  is  inelnded 
in  the  period  of  forty  yean,  the  8th  section  only  takes  it  out  on 
condition  that  the  levecsioner  shall  bring  his  action  within  thiee 
years  after  its  determination ;  an  user  of  forty  years  oonfiera  a 
primd  facie  title*  which  is  good,  unless  the  leversioner  pursiMs 
his  remedy  within  the  three  years.  (  Wright  v.  WiUiamt,  1  Tyr« 
&G.393;  lMees.&W.77.)  The  effect  of  the  8tfa  section  is  sol 
to  unite  discontinuous  periods  of  enjoyment,  but  to  extend  the  pe- 
riod of  continuous  enjoyment,  which  is  necessary  to  give  a  rignt, 
by  so  lon^  a  time  as  ihe  land  is  out  on  lease,  subject  to  the  oondi* 
tion  therem  mentioned.  (On/«y  v.  Gardiner,  A  Mees.  &  W.500.} 
Replication  of  Where  a  replication  to  a  plea  of  enjoyment  of  an  easement 
life  eMate.  for  forty  years,  under  the  2  dr  3  Will.  4,  c.  71,  seU  up  a  life 
estate  in  order  to  bring  the  case  within  the  8th  section  of  the 
act,  it  must  show  that  the  plaintiff  is  the  party  entitled  to  tha 
reversion  expectant  upon  such  life  estate.  In  an  action  on  the 
case  for  an  injury  alleged  to  be  done  to  the  interest  of  the 
plaintiff^s  reversion  in  certain  closes  of  land  by  turning  water 
mto  a  channel  running  through  the  plaintiff's  lands,  after  tndk 
water  had  been  used  by  the  defendant  on  his  own  land,  in 
precipitating  minerals,  and  become  so  impregnated  as  to  be 
extremely  injurious  to  the  plaintiff's  estate;  the  defendam 
pleaded  an  user  for  forty  years  "  before  the  commencement  of 

the  suit."    The  replication  set  forth,  that  Rice  Thomae 

seised  in  his  demesne  as  of  fee  of  the  several  closes  over  w 
the  watercourse  passed,  and  that  by  certain  indentures  of  U 
and  release  therem  stated,  hb  interest  was  conveyed  to  trus 
for  the  uses  therein  mentioned,  and  one  of  which  was  to  the 
of  Rice  Thomas  for  life,  with  a  power  to  Rice  Thomas,  whilst 
so  seised  of  the  freehold  for  his  life  to  grant  leases  upon 
certain  conditions  therein  named,  by  indenture;  that  Rica 
Thomas,  by  virtue  of  this  settlement,  did  become  seised  of  the 
freehold  for  his  life ;  and  that  whilst  he  was  so  seised,  by  virtue 
of  the  power  therein  contained,  he  did,  by  indenture  duly 
made  between  himself  of  the  one  part,  and  Edward  Hugliee 
and  Thomas  Williams  of  the  other  part,  enfeoff  the  tud 
Hughes  and  Williams  of  the  said  closes  for  and  durine  the  tenn 
of  uie  lives  of  William  Lewis  Hughes,  now  Lord  DinoibeBt 
Owen  Williams,  and  John  Da  vies,  and  the  longest  liver  of 
them ;  and  the  replication  concluded  by  steting,  that  Lo(d 
Dborben,  one  of  thelives,  was  still  in  being.  It  was  laid  by  tha 
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eoort,  "the  enjoyment  of  the  right  during  forty  jean  alleged 
k  the  pktt,  bong  admitted,  the  replicatbos,  whwk  state  ooly 
an  ezBting  tenancy  for  life,  are  no  answer ;  for  the  time  of  a 
teoancy  for  life  in  a  person  who  might  otherwise  be  capable  of 
RBEting  the  claim,  though  excluded  by  the  7th  secsdon  from 
tbe  computatiflD  of  the  shorter  period  of  twenty  yean  «te9- 
hUriy,  is,  by  the  8th  section,  excJuded  from  the  compntatbn 
of  the  longer  period  of  forty  yean  conditionaU'tf  only ;  that  is, 
provided  the  reversioner  expectant  on  the  determination  of  the 
term  for  life  shall,  within  three  yean  (that  is,  probably,  bqfw 
the  end  of  three  yean)  after  such  determination,  resist  the 
light :  and  it  does  not  appear  that  the  plaintiff  is  entitled  to  the 
KYeroon  ixpeetant  tm  that  laau,  though  it  is  averred  that  he 
has  a  reversion  expectant  on  the  determination  of  the  interest 
ef  the  tenant  in  poasessbn.  The  tenancy  for  the  life  of  Lord 
Binorbea,  the  CBttui  que  tn«,  is  therefore  not  to  be  excluded, 
OB  theie  pleadings,  mmi  the  period  of  forty  jrean ;  and  such 
period  hemg  complete,  the  defendant  is  entitled  to  an  inde- 
MfiUe  light  to  the  easement  claimed.  (  Wright  v.  William, 
1  Mees.  k  W.  100). 

Upon  an  issue  with  regard  to  twenty  yean*  enjoyment  of  a  licenae. 
nihoad,  without  interruption,  for  the  convenient  use  and  oc- 
ainatiott  of  their  closes,  the  defendants  insisting  upon  such  a 
i^t  an  bound  to  show  an  uninterrupted  enjoyment  as  of 
light  during  that  period,  and  the  plaintifis  may  prove  under 
neh  iBue  applications  by  the  defendants  during  the  twenty 
yein  for  leave  to  oroes  their  railroad,  and  it  is  not  necessary 
for  them  to  reply  such  license  specially  under  2  &  3  Will.  4, 
c  71,  S.8.  Where  the  simple  issue  is,  whether  there  has  been 
a  coDtinQed  enjoyment  of  ttie  way  for  twenty  yean,  any  evi- 
denee  negativing  the  continuance  is  admissible.  Every  time 
that  the  oceupiers  asked  for  leave  they  admitted  that  the 
former  licenae  nad  expired,  and  that  the  continuance  of  the 
•ajovment  was  broken.  (Monmouththirt  Canal  Company  v. 
Bv/W,  1  Cr.  M.  &  R.  615 ;  antt,  p.  18.) 

fhe  words  of  the  2d  section  extend  to  all  easements ;  but  Omission  of 
4e  word  "  easement "  is 'omitted  in  the  8th  section.  There  SJf JJSjli!" 
leems  reason  for  thinking  that  the  word  convenient  has  crept 
iato  the  8th  section  inst^d  of  the  word  "  easement,"  for,  with 
that  exception,  the  expressions  in  the  two  sections  are  the  same. 
Itdoes  not  appear  why  it  should  be  supposed  that  the  legislatuw 
Mid  have  neglected  to  protect  the  mterests  of  reversionen 
itt  the  case  of  other  easements  than  ways  and  watercourses. 
(See  Wright  v.  WiUiams,  1  Tyr.  &  G.  390 ;  1  Mees.  k  W.  77.) 

IX.  And  be  it  further  enacted,  that   this  act  Not  to  extend 
shall  not  extend  to  Scotland  or  IrelaruL  *<>  ireiHSf 

X.  And  be  it  further  enacted,  that  this  act  shall  Commcnce- 
commence  and  take  effect  on  the  first  day  of  Aft-  »ent  ofacc. 
thaelmtu  term  now  next  ensuing. 

c  % 
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Of  Subjects  included  in  the  Presceiption  Act. 

l,Ofth€  Nature  of  Pmeription . 

2.  Of  RighU  of  Comnum. 

3.  Of  the  Pr€$umption  of  Granti  of  Eamnentt. 

4.  OfRighUofWay, 

5.  Cf  Watereounet. 

6.  (^tkeRiifhtto  Fmm. 

7.  Of  tht  Right  to  Light  and  Air. 


1.  OF  THE  NATURE  OF  PRESCRIPTION. 

Natnre  of  Every  species  of  prescriptioii  by  which  property  is  acquired 

prcteripcSoB.  q^  (qq^^  ^  founded  on  this  presumption,  that  he  who  has  a  quiet 
and  uninterrupted  possession  of  any  thing  for  a  certain  niuaber 
of  years,  is  supposed  to  have  a  just  right,  without  which  he 
would  not  have  been  suffered  to  continue  in  the  enjoyment  of 
it ;  for  a  long  possession  may  be  considered  as  a  better  title 
than  can  commonly  be  produced,  as  it  supposes  an  aoquiesoeoee 
in  all  other  claimants,  and  that  acquiescence  also  supposes 
some  reason  for  which  the  claim  was  forborne.  ( 1  Domat,  461). 
The  most  ancient  and  distinguished  writers  on  the  common  law 
of  England  have  recognized  the  principle,  that  a  right  to  any 
incorporeal  hereditament  may  be  acauired  by  len^  of  time. 
This  mode  of  acquisition  they  have  aenominated  prescriptka, 
'*  pTducriptio  est  titvlutesum  et  tempore  tuhstantiam  capiiu 
ab  authoritate  legie,"  (Co.  Litt.  113  b).  Every  prescriptioa 
supposes  a  grant  once  made,  and  afterwards  lost,  and  therefoie 
nothing  can  be  claimed  by  prescription  which  in  its  nature 
could  not  have  been  granted.  To  constitute  a  prescription 
previously  to  this  act,  the  enjoyment  must  have  existed  time 
4fut  of  mind,  or,  in  other  words,  must  have  commenced  ante- 
cedent to  the  reign  of  Richard  I.  (BracL  L.  2,  c.22  ;  3  Lev. 
160;  1  Bl.  Comm.  75;  2  Id.  263).  The  period  called  iegel 
memory,  in  contradistinction  to  living  memory,  commenced  in 
1189.  (Co.Litt.ll4b;2Inst238;  2Ves.8en.5U.)  Rutin 
order  to  make  persons  on  the  alert  in  guarding  their  rights,  and  to 
prevent  disputes  respecting  rights  which  have  been  long  and 
peaceably  enjoyed,  toe  courts  nave  interpreted  an  enjoyment  of 
an  incorporeal  right  for  the  period  of  forty  years,  or  even  twenty 
years,  unless  rebutted  by  other  circumstances,  presumpthe  est' 
denee  that  the  right  has  existed  time  out  of  mind,  and  conse- 
<^uently  (unless  its  origin  could  be  proved)  a  sufficient  founda^ 
tion  for  establishing  a  prescriptive  right.  (10  East,  476;  3 
Brod.  &  Bing.  403;  Cowp.  215;  S  Wils.  23).  And  ac- 
cordingly a  regular  usage  for  twenty  years,  not  explained  nor 
contradicted,  was  that  upon  which  many  public  and  private 
rights  were  held,  and  where  there  was  nothing  to  contravene, 
public  policy  was  suffident  to  establish  a  custom.    {Res  *• 


OP  PRESCRIPTIOM.  29 

Mfi,^  B. &  Cr. 54 ;  6  £a8t,214 ;  2  Wmi.  Saund.  175,  au,  d). 
Bntibce  the  statute  2  &  3  Wm.  4,  c.  71 ,  a  title  to  subjects  in- 
doded  ID  the  first  section  of  that  act  cannot  be  established  by  an 
enjoymeDt  for  a  less  period  than  thirty  years,  antt,  pp.  1,  3. 
It  19  a  general  rule,  that  customs  are  not  to  be  enlarged  be- 
jODd  the  usage,  because  it  is  the  usage  and  practioe  that  make 
the  hw  in  such  cases,  and  not  the  reason  of  the  thing.  (11  Mod. 
160;  Fitzgib.  243).  An  usage  for  inhabitants  to  have  com- 
mon to  their  houses  was  held  not  to  extend  to  a  new  house. 
(Owen,  4).  To  every  prescription  there  were  two  inseparable 
inddents^time  and  usage.  (Co.  LitL  113).  Prescription, 
and  time  whereof  no  memory  runneth  to  the  contrary,  were  all 
one  m  law.  (litt.  s.  170).  And  this  was  understood  not 
only  of  the  memory  of  any  one  living,  but  also  of  proof  by  any 
record  or  writing,  or  otherwise  to  the  contrary,  which  was 
considered  witfiin  memory.  (Co.  Litt.  115  a).  Thus  a  lease 
of  ^und  for  fifty-six  years  to  be  a  passage,  negatived  a  pre* 
icnption,  and  suffering  it  to  be  used  for  three  or  four  years 
lAer  the  expiration  of  the  lease  was  held  not  to  amount  to  a 
gift  to  the  public.  (Rex  v.  Hudson,  Str.  909).  A  prescription 
ought  to  be  certain;  therefore  a  custom  or  prescription  for 
eopyholders  to  pay  to  the  lord  for  a  fine  upon  death  two  years 
rtkt  or  less  }&  bad.  (Com.  Dig.  Prescription  (£.  3)).  And  a 
k  prescription  ought  to  be  reasonable ;  and  therefore  a  man  can- 
f  not  ^rocribe  for  an  heriot  upon  the  death  of  every  stranger 
^nrithm  his  manor.  (Id.  (£.4)).  But  it  may  be  reasonable, 
although  unusual  or  inconvenient,  as  for  a  way  over  a  church- 
yard, or  through  a  church.    (2EolL265,1.40). 

A  rwfat  by  prescription  to  incorporeal  hereditaments  is  Difference 
feonded  on  immemorial  usage,  as  where  a  person  shows  no  ?*'^*2  ****" 
other  title  to  what  he  claims,  than  that  he,  and  those  under  i^pUoaT^ 
whom  he  claims,  have  immemorially  used  to  enjoy  it.  Such  a 
pesciiption  differs  from  custom  in  this  respect,  that  a  custom 
n  properly  a  local  usage,  not  annexed  to  thie  person, — such  as 
the  custom  that  all  the  copyholders  of  a  manor  have  common 
of  pasture  upon  a  particular  waste ;  whereas  prescription  is 
always  annexed  to  a  particular  person.  (Co.  Litt.  113  b; 
4  Hep.  31  b.)  This  kind  of  prescription  is  of  two  sorts, — either 
a  personal  right,  which  has  been  exercised  bj  a  man  and  his 
ancestors ;  or  a  right  attached  to  the  ownership  of  a  particular 
tttate,  and  only  exercisable  by  those  who  are  seised  of  the 
Oilate.  The  first  is  termed  a  prescription  in  the  person ;  the 
Kcond  18  called  a  prescription  in  a  que  estate,  which  in  plain 
Soglish  means  a  right  or  privilege  claimed  by  presciiption  as 
ttnexed  to  and  going  along  with  particular  lands.  (Co.  Litt. 
"3  b,  121  a ;  3  Gmll.  1291.) 

.  BefiMre  the  passing  of  the  2  &  3  Will.  4,  c.  71,  a  prescription 
^tque  estate  must  always  have  been  laid  in  die  person  who 
^28  seised  of  the  fee  simple.  A  tenant  for  life,  for  years,  or  at 
^1,  or  a  copyholder,  could  not  prescribe  in  this  manner,  by 
^fwm  of  the  imbedlity  of  thdr  estates ;  for  as  prescription 
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wts  detmed  to  be  always  beyond  tune  of  nMmory,  it  wovld  ^ 
have  been  absurd  that  those  whose  estates  commenoed  witfnn  „ 
the  memory  of  man  should  have  prescribed  for  any  thiaf.  , 
Therefore,  a  tenant  for  life  must  have  prescribed  under  cover   ^ 
of  the  tenant  in  fee  simple,  and  a  copyholder  under  cover  of  . 
his  lord.    (6  Rep.  60  a ;  Fortesc  340.)    The  uniform  prM-    , 
tice,  in  a  plea  justifying  under  a  right  of  common,  was  to  set 
out  the  title  to  the  common  specially,  by  showing  a  eeinn  in 
fee  of  the  land  to  which  the  defendant  claimed  a  right  of 
common,  either  in  himself  or  in  some  other  under  whom  ki  ^ 
derived  title,  and  then  to  prescribe  in  the  qut  ntate  for  tte  y 
right  of  common,  by  showme  the  right  to  hAve  been  in  the  f 
party  seised  in  fee,  and  all  tnose  whose  estate  he  had  in  the  i 
land  from  time  immemorial.    {GHmtttad  v.  Mar  law  ^  4  T.  R* 
718 ;  I  Wms.  Saund.346.  (n.  1.)  )   And  if  the  defendant  was 
lessee  for  years,  he  must  have  shown  the  seisin  in  his  lessor, 
and  prescribed  in  him  ;  for  if  he  laid  the  prescription  in  him- 
self It  was  bad.    <Cro.  Car.  699 ;  4  Rep.  38.)    Am  where  a 
defendant  justified  under  a  right  of  common  of  pasture,  shov- 
ing a  demise  from  a  freeholder  for  life  of  the  land  in  respect 
oiwhich  he  claimed,  and  averred  that  he  the  defendant,  and 
all  those  whose  estate  he  then  had,  and  his  landlord,  frma  ] 
time,  &c.  had  common  of  pasture  in  respect  of  the  demised 

? remises,  it  was  held  upon  demurrer  to  be  a  bad  plea.  (^^« 
?«n.  V.  GauntUtt,  3  Y.  &  Jer.  93.)  But  by  the  fifth  aectioa 
of  the  act,  (ante,  p.  16,)  in  actions  on  the  case,  the  claimant  nay 
allege  his  right  generall^r ;  and  in  pleading  to  actions  of  trss- 
pasB,  where  previously  it  would  have  been  necessaiy  to  have 
alleged  the  right  to  have  existed  from  time  immemorial,  it  will 
be  sufficient  to  allege  the  enjoyment  thereof  as  of  right  by  the 
occupiers  of  the  tenement  in  respect  whereof  the  same  is 
claimed  during  the  period  provided  by  the  act,  and  without 
claiming  in  the  name  of  the  owner  of  the  fee. 

A  profit  claimed  out  of  another  man's  soil  must  he  tXkgfi 
by  way  of  prescription,  and  not  by  way  of  custom,  for  a  custon 
to  take  a  profit  in  aluno  solo  is  bad  (BUwitt\,  Trtgenniwg, 
3  Ad.  &  £1. 575),  but  an  easement,  as  a  right  of  way  in  ali^ 
solo,  may  be  claimed  by  custom.  (Grimstmd  v.  Itarlo^,  4 
T.  R.  717.)  The  same  rights  may  be  claimed  either  by  custon 
or  prescription.  One  is  local,  the  other  personal ;  and  the 
difiPereoce  lies  in  the  mode  of  claim  suited  to  the  difference  of 
the  claimants.  Where  the  claimant  has  a  weak  and  temporaiy 
estate,  he  cannot  claim  in  his  own  right,  but  must  have  re- 
course  either  to  the  place,  and  allege  a  custom  there,  or  if  he 
prescribes  in  the  que  estate^  it  must  be  under  cover  of  the 
tenant  in  fee.  The  caiie  of  copyholders  claiming  common  by 
custom  is  a  strong  instance.  So  occupiers  of  houses  may  fi^ 
up  a  custom  to  cut  turves.  {Benn  v.  Bloom,  2  BL  R.938* 
S.  C.  3  Wils.  456  ;  Sharp  v.  Lawther,  Cas.  temp.  Hai^wickd 
293  )  And  although  inhabitants  cannot  prescribe,  they  may 
allege  a  custom  to  have  a  right  of  common.  (Vin.  Abe 
Custom,  (B.  2.) ;  Owen,  71.) 
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]|  if  u  ackBowledged  pniici|»le  that,  to  gire  validity  to  aeos-  ^^»^ 
IMB^— w]wh  has  becD  wad  deacribed  to  be  an  aaage,— wbich  ob-  J^  *'*  ^^ 
feMAefcraetff  law,  and  is  in  tnitb  the  binding  law,  within  apar- 
iiedbr  dbbiet  or  mt  m  paiticular  place,  of  the  persons  and  thxon 
aUeh  it  eoMeraa  (aee  Amy's  R«]Mrts,  31 ,  32,  (a.)  )  it  must  be 
SBtni,  raaaeoable  m  itself,  oommencing  firom  time  immemorial 
mi  coBliaind  without  intemption.    It  belongs  to  the  judges  of 
Ae  hod  to  detennine  whether  a  custom  is  reasonable  or  not. 
Tkt  qaeslion,  what  customs  are  reaaonable  and  what  are  not, 
upon  which  die  books  are  not  altogether  silent.    A 
is  not  unreasonable  merely  because  it  b  contrary  to  a 
fHtieular  maxim  or  rule  of  the  common  law,  for  *'  comuttttdo 
mrta  rsusd  ratiomahiH  utitata  yrivai  eommuntm  Ugem" 
(Co.  Lift.  113  a),  as  the  custom  of  gavelkind  and  borongh- 
•aB|^, which  are  directly  contrary  to  the  law  of  descent; 
|^»  agun,  the  coatom  of  Kent,  which  is  contrary  to  the  law  of 
Mchnts.    Nor  is  a  custom  unreasonable  because  it  is  pre* 
|.  ji&cal  to  the  interests  of  a  privaie  man,  if  it  be  for  the  benefit 
•f  the  comasoDwealth,  as  the  custom  to  turn  the  plough  upon 
Ae  headland  of  another,  in  f&vour  of  husbandry,  or  to  dry 
vto  en  iSbit  land  of  another,  in  favour  of  fishing  and  for  the 
jbeaefit  of  navieation.    But,  on  the  other  hand,  a  custom  that 
^  esnlraiy  to  uie  pabhc  good,  or  injurious  or  prejudicial  to  the 
ittij,  ani  benefiiaal  only  to  some  particular  person,  is  repug- 
ttnt  to  the  law  of  reason  ;  for  it  could  not  have  had  a  reason- 
able eoBunenceroent :  as  a  custom  set  up  in  a  manor,  on  the 
1*it  ct  the  lord,  that  the  commoner  cannot  turn  in  his  cattle 
aatil  the  lord  has  put  in  his  own,  b  clearly  bad ;  for  it  b 
'■pnoos  to  the  multitude,  and  beneficial  only  to  the  lord. 
( icsr  B.  Trin.  2  H.  4.  fol.  24.  B.  pi.  20.)    So  a  custom  that 
t^  Jeid  of  the  manor  shiJl  have  £3  for  every  pound  breach 
<ftty  stranger  (21  H.  4.  (a.)  ) ;  or  that  the  lord  of  the  manor 
»>y  deftttn  a  distress  taken  upon  hb  demesnes  until  fine  be 
iDade  for  the  damage,  at  the  lord's  will.    (litt.  s.  212).    In 
^  these,  and  many  other  instances  of  similar  customs  which 
ve  to  be  found  in  the  books,  the  customs  themselves  are  held 
^te  be  void,  on  the  ground  of  their  having  no  reasonable  com- 
^cooement,  butas  bdng  founded  in  wrong  and  usurpation,  and 
*>t  on  the  voluntary  consent  of  the  people  to  whom  they  relate. 
(79miv.^tlA,9Ad.&  £11.421  ;  1  P. &Dav. 307;  pott, 41.) 

A  prescription  by  immemorial  usage  can  in  general  only  be  ^J*'J?*^^ 
■*i»eoiporeal  hereditaments,  which  may  be  created  by  frant,  rllflllSiJZ* 
•ch  as 'commons,  ways,  waifs,  estraysf  wreck,  warrei,  parit,  ?'««*?*«' 
^*Basure  trove,  royal  fishes,  fairs,  markets,  and  the  like.    (Co. 
**•  114  a ;  5  Rep.  109  b ;  1  Vcntr.  387 ;  Bac.  Abr.  Cus- 
||j"^f  (B.) ;  Com.  Dig.  Prescription  (C.) ;   Id.  FranchiBes 
(A.  1 ).  A  prescription  to  have  a  free  warren  in  a  manor  and 
!^ ^ demonea thereof b good.  {Besy.Tatbot,  Cro.  Car. 311  ; 
JoMB,  3S0).  (As  to  frandibes see  Crube's  Dig.  Tit  27 ;  2  Bl. 
^^■m.  87— 40).  The  general  rule  with  regadi  to  preseri|itive 
*Wtt  is,  that  every  such  chum  may  be  g<K>d  if  by  possibility 
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it  ia^|fat  have  had  a  legal  oommencemeDt  (1  T.  R.  667.> 
The  nght  to  hold  a  lair  or  maiket  may  he  acquired  by  grant 
and  by  preacription.  (2  Inst  220).  And  where  the  grantee  of 
a  manet,  under  letfcen  patent  from  the  crown,  lufiered  another 
to  erect  a  market  in  his  neighbourhood,  and  to  use  it  for  the 
space  of  twenty-three  years  without  interruption,  it  was  ad- 
judged that  such  user  operated  as  a  bar  to  an  action  on  the 
case  for  a  disturbance  of  his  market  {Holercft  t.  Km^,  1  Bos. 
&  P.  400 ;  see  2  Wms.  Saund,  174,  il  ;  and  CamphM  ▼• 
WiUon,  3  East  294).  The  lord  of  an  ancient  market  may  by 
time  have  a  right  to  prevent  other  persons  from  selling  goods  in. 
their  private  houses  situated  within  the  limits  of  his  Tranchise. 
(Mouley  v.  Walker,  7  fi.  &  C.  40  ;  Mayer  rf  MaceU^ld  t. 
PedUy,  4  B.  &  Ad.  404.)  So  he  may  determine  in  what  oart 
of  the  township  the  morket  shall  be  held,  and  shift  it  from  place 
to  place,  or  confine  the  right  of  holding  it  to  a  particular  place. 
(Curtoen  v.  Salkeld,  3  £ast,  538.  De  Rutten  v.  L%<2,  5 
Ad.  &  £U.  456.) 
Tolls.  Toll  travene,  which  is  defined  to  be  a  sum  demanded  for  pass- 

ing over  the  ^vato  soil  of  another,  (Com.  Dig.  tit.  Toll,  (A.)  )» 
or  a  duty  which  a  man  pays  for  passing  over  the  soil  of  another  in 
a  way  not  a  high  street  (  Vio.  Abr.  tit  Toll.  (A.)  ),  or  for  a  pas- 
sage over  the  private  ferry,  bridge,  &c.  of  another,  ( 1  Sid  454») 
may  be  claimed  by  prescription  by  a  corporation  or  an  indivi- 
daal,  without  alleging  any  consideration,  and  payment  time  out 
of  mind  is  sufficient  to  support  the  prescription.  (2  Wils.  296.) 
Until  the  above  act,  such  toll  could  not  have  been  claimed 
unless  it  had  been  taken  time  out  of  mind  (Fitzh.  tit  Toll, 
pi.  3),  and  reserved  contemporaneously  with  the  dedicatioa 
of  the  way  to  the  public.  (  Peikam  v.  Piehertgill,  1  T.  R.  660). 
In  order  to  support  a  prescription  against  public  right,  a  con- 
laderation  must  be  provea  ;  as  where  toU'thor<mf(h,  that  is,  a  toll 
for  passing  over  the  public  highway,  is  claimed.  (Mayor  and 
Burgisstt  of  Nottingham  v.  Lambert,  Willes,  111 ;  BreU  ▼• 
Beaiet,  10  B.  &  C.  506. )  And  where  the  plaintifi*  claimed  toU- 
thoroueh,  and  showed  that  the  soil  and  the  tolls  before  the  time 
of  legal  memoi^  belonged  to  the  same  owner,  although  they  had 
been  severed  since,  it  was  held  that  it  was  to  be  presumed  that 
the  right  of  passage  had  been  granted  to  the  public  in  considera- 
tion of  the  toll.  (Lord  Pelham  v.  PiekertgiU,  1  T.  R.  660.) 
A  riffht  of  distress  is  incident  to  every  toll,  (Bac.  Abr.  Distress, 
F.  pi.  6, )  but  it  cannot  be  sold,  except  in  the  case  of  turnpike  tolls 
under  3  Geo.  4,  c.  126,  s.  39.  Tolls  may  be  recovered  in  as- 
sumpsit, and  no  proof  is  given  of  anything  like  a  contract  by  the 
party  against  whom  the  claim  is  made,  and  stallage,  which  is  a 
satisfaction  to  the  owner  of  the  soil  for  the  liberty  of  placing  a 
stall  upon  it,  may  be  recovered  in  the  same  way  without 
showing  any  contract  between  the  owner  of  the  mariiet  and 
the  occupier  of  the  stall.  ( Mayor,  ise,  of  Newport  v.  Satunden, 
3  B.  &  Ad.  411.)  The  exemption  nDm  toll  may  also  be 
claimed  by  prescription,  or  by  the  king's  grant   (4  Inst  252 ; 
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I  H.B1.206;  4  T.  R.  130;  1  Boi.  k  Pul.  512  ;  7  Br.  P. 
C.  126 ;  Mayor  of  Truro  v.  lUynoldt,  8  Bing.  275 ;  Lord  Mid- 
ikUm  r.  Lmbert,  1  Ad.  &  £11. 401 ;  3  Nev.  &  M.  84 1 ).  And 
the  ddzeiiB  or  burgesses  of  a  city,  lx>rough,  &c.  may  prescribe 
tobeqmtoftoIb.(F.N.B. 226.1;  1  H.B1.206;  Com. Dig. 
Toll,  (G.  1).}  As  to  the  law  of  tolls  in  general,  see  Gun^ 
vmg  on  Tolls. 

A  title  to  lands  and  other  corporeal  substances,  of  which  What  canaoc 
TMK  certain  eyidence  may  be  nad,  cannot  be  made  by  pre-  Jj^jSjIiif  ^ 
seription,  ss  that  a  mau^  and  all  those  whose  estate  he  nas,  ^^  P»». 
have  been  seised  time  out  of  mind  ofparticular  lands.  (Brooke, 
Prescription,  122 ;  Vin.  Abr.  Pres.  B.  pi.  2 ;  Dr.  &  St.  dial.  1, 
c  8;  Finch.  132;   2  Bl.  Comm.  264).      What  arises  by 
matter  of  record  cannot  be  prescribed  for,  but  must  be  claimed 
by  grant,  entered  on  reoora ;  such  as,  for  instance,  the  royal 
fittchises  of  deodands,  felons'  goods,  and  the  like.    These  not 
bang  forfeited  till  the  matter  on  which  they  arise  is  found  by 
the  ipqiuBtion  of  a  jury,  and  so  made  a  matter  of  record,  the 
Matan  itself  cannot  be  claimed  by  an  inferior  title.    (Co. 
litt.  1141: 2  Bl.  Comm.  265).    A  prescription  for  a  right  of 
common  to  all  the  subjects  of  the  realm  cannot  be  supported. 
(PeU  T.  Towers,  Noy,  20;  Br.  Abr.  Pres.  pi.  71).    Every 
man  of  common  right  may  fish  in  the  sea,  or  with  lawful  nets 
in  a  navigable  river  {Warren  v.  Mattheiot,  6  Mod.  73  ;  Salk. 
357),  and  therefore  a  prescription  for  a  right  of  fishing  in  the 
Ka,  as  annexed  to  certam  tenements,  is  bad  (  Ward  v.  Cregwell, 
Allies,  265),  which  is  not  merely  the  law  of  this  country,  but 
also  of  nations,  (Grot,  de  Jure  Belli  et  Pacis,  b.  2,  c  3,  s.  9 ; 
Bnct.  lib.  1,  c.  12,  s.  6)  ;  but  a  subject  may  have  a  several 
M>«y  in  an  arm  of  the  sea  by  prescription.  (  Mayor  of  Oxford 
V.  Ridumltonj  4  T.  R.  439).    And  though  primd  facie  every 
^biectkas  a  right  to  take  fish  fotmd  upon  the  sea  shore  between 
bighand  low  watermark,  such  general  right  may  be  abridged 
^7  the  ezistenoe  of  an  exclusive  right  in  some  individual.  (  Ba- 
gott  V.  Orr,  2  Bos.  &  P.  472).    A  man  cannot  prescribe  or 
allege  a  custom  against  a  statute,  because  it  is  the  nighest  mat- 
ter of  record  m  law,  (3  T.  R.  271 ;  11  East,  495),  unless  the 
^utom  or  prescription  be  saved  or  preserved  by  another  act. 
(Co.  Litt  115).  And  Lord  Coke  makes  a  difference  between 
*yip  the  negative  and  in  the  affirmative ;  for  a  statute  in  the 
™^ve,  without  any  negative  express  or  implied,  does  not 
^  away  the  common  law :  and  likewise  between  statutes 
iw^ue  m  the  negative,  for  if  a  statute  in  the  negative  be  de- 
^™ive  of  the  ancient  law,  a  man  may  prescribe  or  allege  a 
^^^^  against  it,  as  well  as  he  may  against  the  common  law. 
(Hargrave's  Co.  Litt  115  a,  n.  (15)).    So  a  man  cannot  pre- 
>6nbe  against  another  prescription,  for  the  one  is  as  ancient  as 
»« other ;  as  if  a  man  prescribe  for  a  way,  light,  or  other 
^*^ent,  another  cannot  prescribe  for  liberty  to  ston  it  when 
°^Vl«ases.  {Aldred's  case,  9  Rep.  58  b. ;  2  Mod.  105 ;  Com. 
%  Prescription,  (F.  4)), 

c  5 


M  OF  p&sscEipnov, 

£^w  pre-  FoiiMrly  «  man  ngght,  by  th*  comiwm  law,  ha 

Mis  nay  be  *^^  ^^^ ^  'V^^  wbick  had  beea  enjoyed  b]r  his  aooe^, 

loit.  pedeoeBsonat  any  distaaoeof  time,  thoufh  his  or  th«r  enjc^ 


ment  of  it  had  been  wiapended  for  an  indefinite  aaiiet  oC 
But  bv  the  ttatuie  or  limitatioM,  (33  Hen.  8,  c  2.)  it  ii 
enactea  that  no  person  ihall  make  any  pveacription  by  iIm 
Mtiin  or  poaessum  of  his  anceitor  or  piedeoeesor,  wnkw  sbcIi 
lebin  or  poMeanon  had  been  within  thraeacore  years  iiezi 
before  such  prescription  oiade.  (2  Bl.  Comm.  363,  264.) 
And  the  remedy  for  such  rights,  so  fiia  as  it  depends  upon  real 
actions,  is  further  abridged  by  the  abolition  of  real  atrtiiMW 
after  3lst  December,  1634,  by  the  statute  3  &  4  Wm.  4,  e. 
27,  s.  36,  (see  port,)  Where  a  nrofit  of  any  kind  to  be  taikoi 
•ut  of  lands  has  not  been  taken  wr  a  yast  number  of  jean» 
and  the  lands  haye  been  enjoved  without  yielding  it  to  a.  tUid 
person,  the  consequence  is,  tnat  the  title  to  such  profit,  wImU 
oyer  its  nature,  shall  be  presumed  to  be  discharged.  (3  Bligli. 
246.)  But  a  title  gained  by  prescription  or  custom  is  not 
lost  by  mere  interruption  of  po$»anon  for  ten  or  twenty 


unless  there  be  an  interruption  of  the  right,  as  by  unity  «m  poa- 
session  of  right  of  common,  and  the  land  charged  therewrith  of 
an  estate  equally  high  and  perdurable  in  both.  (Co.  Litt.  114 
b.)    An  unity  of  possession  merely  suspends ;  there  most  be 
an  unity  of  ownership  to  destroy  a  prescnptive  right.  (Cankmm 
y.  Fiik,  2  Cr.  &  Jery.  126.)    Thus,  if  a  person,  nayii^  a  r^ght 
of  common  by  prescription,  takes  a  lease  of  the  Gmd  lor 
twenty  years,  whereby  the  common  is  suspended,  he  isi^. 
ailer  ne  determinatioB  of  the  lease,  claim  the  common  ag|aai 
by  prescription ;  for  the  suspension  was  only  of  the  enjoYmes^ 
not  of  the  right    (Co.  Litt.  1 13  b.)    A  prescriptiye  nght  nsy 
be  lost  by  the  destruction  of  the  sub^t-matter,  (4  Rep.  88); 
but  not  by  an  alteration  of  the  quality  of  the  thing  to  which  a 
prescription  is  annexed.    (Hob.  39 ;  4  Rep.  86  a,  87,  a.)    As 
ancient  grant  without  date  did  not  necessarily  destroy  a  pM- 
scriptive  right  -,  for  it  might  be  either  before  time  of  memeiy, 
or  in  confirmation  of  such  prescriptive  right,  which  is  matter  ta 
be  left  toajury.  (Addingtony.  C/odc,2  Bl.Rep.d89.)    Aplea 
that  before  and  at,  &c,  the  defendant  and  all  his  aaoestofs, 
whose  heir  he  is,  from  time  whereof  the  memory  of  man  is  net 
to  the  contrary,  haye  had,  and  been  used  and  accustomed  to 
have  and  of  right  ought  to  have  had,  and  the  defendant  sdll^f 
right  ought  to  have  for  himself  and  themselves  the  sole  and 
several  herbage  and  pasturage  of  and  in  divers,  to  wit,  317 
acres,  &c.,  of  a  certain  open  field  called,  &c.,  was  held  ta  be 
disproved  by  showing  a  grant  to  the  defendant's  aaoestor  81 
years  before  for  a  valuable  oonsideration ;  and  sueh  plea  is  ast 
aided  by  the  sUt  2  &  3  Wm.  4,  c  71,  s.  1,  which,  if  relied  oat 
ought  to  be  pleaded.  (Welctmuy.  Upton,  5Mee,6cVf, 99^  See 
R^.  y.  Wgstmark,  2  M.  &  Rob.  305.)  ItsceoM  that  a  releaae af 
a  nght  of  way,  or  of  a  right  of  common,  will  not  be  preauiaed  by 
mere  non  user  for  a  less  period  than  twenty  years,  although  it  s 
otherwise  as  to  lights.   (Moore  v .  Ratogon,  3  B.  &  Cr.  339.   See 
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€i— €7,  «BdBalB«nli^lits,f«it.)     IVe  light  to  Md 

r  the  datemunatMHief  aril  mito,  gnntod  by  the  tiof's 

-to  the  stevnod  end  soilmiof  e  eovit  of  mdeDt  demeane, 

keid  not  le  he  kit  by  a  non  ort  of  fifty  yeefs.     {Rtxy, 

THe  Award,  l||v.  «f  Hmwering,  6  fi.  &  Aid.  691 ;    Rtx  t.  7%0 

^4r«•^B«<Mf<>  Id.  692.  D.) 

Wttntalj  a  preseriplioB  eoidd  not  nm  against  tiie  king,  for 

Icm^c  oocttrrtt  rtgi,  (2  Roll.  264,  1.  40  ;  Com.  Dig. 

IVBMiyiiaii,  (F.  1.)  )  ;  ||k1  libertieB  and  firancfaM  were  ez- 

M  m  die  statute  9jGeo.  8,  c.  16,  limiting  the  elaimt  of  the 

to  nty  yean ;  but  lee  stat  32,  Geo.  3,  c.  68.    It  wiH 

ohnrved  that  by  the  stat.  2  &  3  Wm.  4,  c.  71,  as.  1, 2, 

^MNlf,  ]!.  1,  5,)  the  crown  is  placed  npon  the  same  looting  with 

I  sabject  as  to  the  ngfats  affeeled  by  that  aet 


2.  OF  RIGHTS  OF  COMMON.  gtwmi 

Cwmmon  isa Tight  or  privilege  which  one  or  more  persons  ^^^^^ 
to  take  or  use  in  some  part  or  portion  of  that  which  aa- 
inan*s  lands,  waters,  woods,  &c.  naturally  produce, 
indMrat  Imrioff  an  absolute  property  in  such  lands,  waters, 
^»oods,  &C.  It  is  called  an  mcoiporeal  ri^t,  which  lies  in 
cnnt,  as  originally  commencing  by  some  agreement  between 
MidB  and  tenants,  for  some  valuable  puiposes,  which  by  age 
being  formed  into  a  prescription  continues  good,  although 
tiiere  be  no  no  deed  or  instrument  in  writing  ibat  pitfves  the 
ordinal  contract  or  agreement  (4  Rep.  37  a^  2  Inst  65 ;  Vent 
S87 ;  Bac.  Abr.  Common.)  Common  has  been  divifcd  into 
frre  sorts,  viz,  Ist  Common  of  pasture,  which  is  a  right  or 
liberty  that  one  man  or  more  have  to  feed  or  fodder  theiroeasls 
or  cattle  in  another  man's  land.  2dly,  Common  of  turbary,  or 
te  fiberty  of  cutting  turves  in  another's  soil,  to  be  burnt  in  a 
(See  Noy,  145;  7  East,  121 ;  3  Lev.  165.)  Sidl^, 
of  piteary,  or  a  right  and  liberty  of  taking  fish  m 
r's  pood,  pool,  or  river.  4th]y,  Common  of  utotors, 
is  a  r^t  or  taking  trees,  loppings,  shrubs,  or  underwood, 
m  another's  woods,  coppices,  &c.  (See  Cro.  Jac.  25,  256 ; 
5  Rep.  25,  a ;  4  Rep.  87  a ;  Cro.  Eliz.  820 ;  Plowd.  381.) 
And  itidy,  a  Kberty,  which  m  some  manon  the  tenants  have, 
of  digging  and  taking  sand,  gravd,  stone,  &c.  in  the  lord's 
sofl.  (Bac.  Abr.  Common,  (A.))  A  ptniy  may  prescribe  to 
take  Ibe  sole  and  several  herbage  which  may  be  granted.  (Co. 
litt  122  ;  Eoskint  v.  Robins,  Pollexf.  13  ;  Potter  v.  Sorth, 
1  Veotr.  385  ;  WeUomo  v.  Upton,  6  Mees.  &  W.  543)  ;  al- 
thoof^  it  was  formeiiy  doubted,  ( North  v.  Cox,  I  Lev.  253.) 
InslBiees  of  sole  pasturage  are  to  be  found  in  the  South  Downs, 
in  SoBsez,  and  they  are  frequently  transferred  in  eroas ;  it  is 
te  same  vridi  (he  cattle-gates  m  the  north  of  England,  although 
BODe  have  tfaom^t  the  owners  of  them  are  tenants  in  common 
of  te  soil.  (Woleome  v.  Upton,  6  Mees. &  W.  541,  2 ;  Rcr 
f ,  1  T.  R.  137.)    A  perMu  may  prescribe  to  have 
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die  w^  and  levenl  paftiuei,  Testure,  or  herbase,  for  a 

tinu  in  every  y§ar,  in  exclusion  of  the  owner  of  the  toil.  (I^tx. 
PmcriDtion,  51 ;  Co.  Litt.  122  a ;  2  Roll.  Abr.  267,  (L.) 
pl.  6;  Winch's  Rep.  6 ;  Hutt  46.)  And  a  like  prascriptioa. 
m  exclusion  of  the  owner  of  the  soil  for  the  whole  year,  was 
held  good,  as  it  did  not  exclude  the  lord  from  his  profits  of 
mines,  trees,  and  ouarries.  (Hopkins  v.  Robins,  2  Saund. 
324 ;  S.  C.  2  Lev.  2 ;  Pollexf.  13;  1  Mod.  74.)  So  a  tenant 
may  prescribe  to  have  all  the  thorns  growing  upon  sach  a 
place  in  exclusion  of  the  owner  of  the  8<n1.  (  Dowglass  v.  £m- 
dal,  Cro.  Jac.  256. )  But  a  man  cannot  prescnbe  to  have 
common  eo  nomine  for  the  whoU  year,  in  exclunon  of  the  lord, 
for  this  is  held  to  be  repugnant  to  the  nature  of  the  thing.  (Co. 
Litt.  122  a;  1  Roll.  Abr.  396,  (A.)  pl.  1,  2;  2  RoU.  Abr. 
267,  pl.  3 ;  2  Lev.  268  ;  1  Ventr.  395.)  However,  it  is  said 
that  tne  lord  may  by  custom  be  restrained  to  a  qualified  r^t 
of  common  during  a  part  of  the  year.  (Yelv.  129  ;  1  BrownL 
187  ;  Cro.  Jac.  208, 257.)  So  it  is  said  the  Lord  may  be  re- 
strained, together  with  the  commoners,  firom  using  a  common 
at  all  during  a  part  of  the  year  (1  Roll.  Abr.  405,  406) ;  and 
that  the  commoners  may  prescribe  to  have  common  in  exelu* 
don  of  the  lord  for  a  part  of  a  year.  (2  RoU.  Abr.  267  (L), 
pl.  1 ;  1  Wms.  Sauna.  353,  n  (2)).  So  a  man  may  prescribe 
to  have  a  separate  fishery,  to  the  exclusion  of  the  owner  of  the 
soil  wholly  from  fishing;  for  he  has  still  the  profit  of  the  soil  and 
water.  (Co.  litt.  122  a, and n. ; 7  Ventr.391 .  See2  Saund.  326). 
Common  of  pasture  is,  where  one  person  has,  in  common 
with  other  persons,  the  right  of  taking  by  the  mouths  of  his 
cattle  the  herbage  growing  on  the  land  ot  which  some  other 
person  is  the  owner.  This  species  of  common  is  either  append- 
ant, appurtenant,  or  in  gross.    (Selw.  N.  P.  Common,  s.  2). 

Common  ap-       Common  appendant  is  of  common  right,  (2  Inst.  86  ;  2  Bl. 

pendant.  Comm.  33,)  and  it  may  be  claimed  in  pleading  as  appendant, 
without  laying  a  prescription,  although  appendancy  implies  a 
prescription.  (Harg.  Co.  Litt.  122  a.  n.  2).  It  can  only  be 
claimed  in  the  lord's  wastes,  (2  Inst.  85,  1  Roll  396 ;  4  Rep. 
37,)  for  the  claimant's  own  commonable  cattle  levant  and 
couchant  upon  the  land.  (lb. ;  Burr.  320).  Levancy  and 
couchancy  mean  the  possession  of  such  land  as  will  keep  the 
cattle  claused  to  be  commoned  during  the  winter.  (5  T.  R. 
46;  WUles,  R.  227 ;  8  T.  R.  396.  See  Willis  v.  Ward,  2 
Chit.  297).  A  right  of  common  for  cattle,  "  levant  and  cou- 
chant,"  upon  inclosed  land,  extends  to  such  cattle  as  the  winter 
eatage  of  the  land,  together  with  the  produce  of  it  during  the 
summer,  is  capable  of  maintaining.  (  Whitelock  v.  HtUchinson, 
2  Mood.  &  "Rob,  205).  Case  by  commoner  for  disturbing  hk 
common  by  putting  on  cattle.  Flea,  a  right  of  conmion  appur- 
tenant for  cattle  levant  and  couchant ;  mat  the  cattle  in  the 
declaration  mentioned  were  defendant's  own  commonable  cattle 
levant  and  couchant,  and  that  he  put  them  on  to  use  the  com- 
mon, which  is  the  same,  &c.    Replication,  that  "  all  the  said 
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catde  in  the  laid  dedaratkm  mentioiied"  were  not  defendant's 
ewn  commonable  cattle  levant  and  couchantp  in  manner,  &c 
Cooeloflon  to  the  conntxy.    It  was  held»  that  the  defendant 
maintained  his  issue  by  showing  that,  on  the  occasion  of  every 
alle^  distorbance,  some  of  the  cattle  put  on  were  levant  and 
eoacfaant,  and  that  on  these  pleadings  plaintiff  could  not  insist 
on  a  snrchaige.    The  word  '*  all"  was  interpreted  to  mean 
that  the  levancy  and  oouchancj  was  untruly  alleged  as  to  all 
the  cattle ;  not  that  it  was  truly  alleged  of  some,  and  falsely 
of  others.    (Botoen  v.  Jenkin,  6  Ad.  £  £1. 91 1  )•    This  species 
of  common  must  have  existed  firom  time  immemorial,  (1  Roll. 
Abr.  396) ;  and  cannot  be  claimed  by  prescription,  as  appur- 
tenant to  a  house  without  any  curtilage  or  arable  land,  (1  llolU 
Abr.  397 ;  SchoLet  v.  Hargraves,  5  T.  R.  46) ;  but  it  may  be 
claimed  as  appendant  to  a  cottage,  for  a  cottage  contams  a 
curtilage.     {Emgrson  v.  &%,  1  Salk.  169 ;  S.  C.  2  Lord 
Baym.  1015 ;  but  qusre  since  staL  15  Geo.  3,  c.  32).    Ck»m- 
mon  appendant  can  only  be  claimed  for  such  cattle  as  are  ne- 
cenaiy  for  tillage,  as  horses  and  oxen  to  plough  the  land,  and 
cows  and  sheep  to  manure  it.    (Co.  Lilt.  122  a).    Commonl| 
appendant  is  so  necessarily  incident  to  the  land,  that  it  cannotU 
M  severed  from  it,  and  therefore,  however  often  the  land  may  (I 
be  divided,  every  parcel  of  it  is  entitled  to  common  appendant.  ^ 
(Willes,  230).    A  person  cannot  prescribe  for  a  right  of  com- 
mon as  occupier  of  a  messuage.    {English  v.  Bumelt,  2  Wils. 
258).   A  claim  of  a  right  of  common  without  stint,  as  annexed 
to  an  ancient  messuage  without  land,  cannot  as  such  exist  by 
law.  (Benton  Y.  Chester,  BT.'R.  396),  The  occupier  of  a  mes- 
aaage  and  lands,  who  has  common  in  the  lord's  waste,  may  set 
up  a  custom  to  cut  rushes,  as  annexed  to  his  right  of  common. 
(Bean  V.  Bloom,  2  Bl.  R.  926 ;  S.  C.  3  Wils.  456). 

Common  appurtenant  may  be  claimed  as  well  by  grant  within  Common  ap- 

timc  of  memory,  as  by  prescription ;  and  after  a  unity  of  pos-  ?■'*•"■"*• 

Kision  in  the  lord  of  the  land,  in  respect  of  which  the  right  of 

common  was  claimed  with  the  soil  and  freehold  of  the  waste ; 

poof  that  the  lord's  tenant  of  the  land  had  for  fifty  years  past 

enjoyed  the  right  of  common  on  the  waste,  is  evidence  for  the 

jury  to  presume  a  new  grant  of  common  as  appurtenant,  so  as 

to  snpport  a  count  in  an  action  by  the  tenant  for  surcharginff 

the  common»  declaring  upon  his  possession  of  the  messuage  and 

land  with  the  appurtenances,  and  that  by  reason  thereof  ne  was 

entitled  of  right  to  the  common  of  pasture,  as  belonging  and 

appertaining  to  his  messuage  and  land ;  and  also  to  support 

another  count,  in  substance  the  same,  alleging  his  possession 

of  the  messuage  and  land,  and  that  by  reason  thereof  he  was 

^titled  to  common  of  pasture.    (Cowlam  v.  Slack,  15  East, 

108).    This  species  of  common,  thoueh  frequently  confounded 

with  common  appendant,  differs  from  it  in  many  circumstances. 

It  may  be  created  by  grant,  whereas  common  appendant  can 

only  arise  from  prescription.    It  may  be  claimed  as  annexed  to 

any  lond  of  land,  whereas  common  appendant  can  only  be 
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claimed  on  mccomit  of  ancient  tnble  land.  (4  Bep.  37  a). 
And  it  may  be  not  only  for  beasts  ttsnally  oommonabie,  sneli 
■s  hones,  oxen,  and  rfieep,  bvt  likewise  for  goats,  swine,  &e. 
(1  Boll.  Abr.  399 ).  The  principle  ftrmiriwd  by  Potta-y,  NarA, 
<1  Wm.  Sannd.  350 ;  Hotkhu  t.  RoHnt,  2  Wm.  Sannd.  324.) 
as  to  claims  to  common  by  custom  or  prescription,  seems  to  be 
to  ascertain  the  extent  of  the  rights  conferred,  and  the  rigirfi 
mei'ved  by  the  grant,  and  to  see  whether  the  act  be  in  dero- 

Stion  of  the  latter.    Thus,  where  tenant  of  B.  prescribed  to  have 
r  himself  and  his  tenants,  &c.,  oocupien  of  the  farm  of  B.,  the 
sole  and  exclusive  right  of  pasture  and  feedii^  of  sheq»  and 
lambs  on  L.  as  to  the  said  nrm  of  B.  belon^g  and  apper- 
taining ;  it  was  held  that  dns  did  not  entitle  hmi  to  take  in  the 
sheep  and  lambs  of  other  persons  to  pasture  in  L.,  for  that  br 
the  terms  of  the  grant  some  interest  in  the  pasture  was  reserved 
to  the  lord,  and  the  above  practioe  was  prejudicial  to  such  in- 
terest.    (Janet  v.  Richard,  6  Ad.  &  Ell.  530.    See  5  Id.  413). 
ComnMn  be-  ^    Common  becau$t  (if  vicinage  or  neighbourhood,  is  where  the 
ofvlclii-  inhabitants  of  two  townships  which  lie  contiguous  to  each  other 
have  usually  intercommoned  with  one  another ;  the  beasts  of 
the  one  straying  mutually  into  the  other's  fields  without  any 
molestation  nrom  either.     This  is  indeed  only  a  permissive 
right,  intended  to  excuse  what,  in  strictness,  is  a  tre^iass  in  bod^ 
and  to  prevent  a  multiplidtjr  of  suits :  and  therefore  other 
township  may  inclose  and  bar  out  the  other,  though  they  have 
intercommoned  time  out  of  mind.    Neither  hath  any  person  of 
one  town  a  right  to  put  his  beasts  originally  into  the  other's 
common  ;  but  if  they  escape,  and  stray  thither  of  themselves, 
the  law  winks  at  the  trespass.    (Co.  Litt.  121 ,  122 ;  4  Rep.  33 ; 
2  B1.  Comm.  33).    If  to  an  action  of  trespsss  in  the  common 
called  A.,  the  defendant  plead  that  A.  and  B.  commons  lie 
open  to  eadi  other,  and  then  prescribe  for  a  right  in  both  com- 
mons, theplaintiff  must  traverse  the  whole  prescription.  (  Mor^ 
woody.  Wood,  4  T.  R.  157).     Hie  plamtiff  being  possessed 
of  a  house  and  land  in  £.,  had  for  sixty  yean  exercised  riefats 
of  common  in  W. :  it  appeared  at  the  trial  that  this  was  done 
near  the  boundary  of  two  comrnons  of  W.  and  E  ,  which  lay 
open  and  uninclosed,  and  adjacent  to  each  other,  and  that  die 

Krties  exercising  the  riffht  did  not  at  die  time  know  the  exact 
undary ;  that  the  plamtiff  had,  on  the  previous  indosure  of 
the  common  at  E.,  obtained  an  allotment  there  in  respect  of 
his  estate :— held  that  it  was  pronerly  left  to  the  jury  to  say, 
whether  the  evidence  was  referaole  to  an  exercise  of  the  right 
in  £.,  and  a  mistake  of  the  boundary,  or  to  an  exercise  of  the 
right  in  W.  {HetheHngUm  v.  Fane,  4  B.  &  Aid.  428). 
Common  pur  cause  de  vicinage  cannot  be  set  up  as  an  excuse 
for  cattle  rambling  from  downs  subject  to  common  of  pastuey 
into  downs  of  which  the  owner  has  exclusive  poseesdon,  not- 
widistanding  there  be  no  fence  or  virible  boundary  separating 
die  downs.  {Heath  v.  EUicft,  4  Bing.  N.  C.  388 ;  6  Soott, 
172).    Where  one  of  two  adjoining  commons,  vrith  commens 
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dnanage, »  inclosed  and  fenced  off  by  the  owner  of  the  Mil, 
leirmg  open  only  e  jMMege  sufficient  for  the  highway,  whioh 
ltd  over  the  one  to  the  otMr ;  vet,  as  the  separation  was  not 
cioplete,  80  ae  to  peTont  cattle  straying  fimn  one  to  the  odier 
kj  means  ef  the  h^hway,  the  common  by  vicinage  still  cen- 
tDMs.  (CuUett  V.  Lopm,  13  East,  348;.  In  ease  of  open 
Idd  lands,  the  owner  of  any  pardcalar  spot  may,  by  cuslomy 
ezdide  the  other  finom  right  of  pasture  toere  by  inclosing  his 
oivn  bmd.  ( 2  Wile.  369).  By  a  local  act,  all  righu  of  corn- 
men  whatever  in  B.  were  eztingui^ed ;  the  wastes  were  di* 
nded ;  the  owners  of  allotments  were  directed  to  inclose  and 
inthonzed  to  distrain  the  eattle  of  strangers  trespassing.  No 
fcnce  having  been  made  : — held,  that  the  owner  of  an  allot- 
ment in  B.  comld  not  distrain  cattle  which  had  strayed  into  his 
idlolBient  from  a  common  in  W.  in  pnrsuanoe  of  an  sdlesed 
i^t  of  common  fmr  eauu  de  vicinage  in  the  inhabitants  of  w« 
(  WtUt  v.  Pearey,  1  Scott,  426 ;  1  Biog.  N.  R.  556).  It  seems 
that  the  cattle  would  be  liable  to  disfess,  or  the  owner  to  an 
sdion  of  trespass,  notwithstanding  the  want  or  defect  of  fences, 
if  die  cattle  were  suffered  to  remain  in  the  Ueta  in  qtut  after 
notioe  to  the  owner  that  they  were  trespassing  there.  (Id).  It 
was  questioned  wbedier  a  notice  in  fact  to  the  commissionen  of 
W^(withoutiDcloeure),  that  all  the  rights  of  common  in  B.  were 
cx^agoished,  would  put  an  end  to  the  legal  excuse  of  tree- 
psmes  por  cause  de  vicinase.    (Id). 

CoMum  in  grott  is  sudi  a  right  of  common  as  is  neither  Common  la 
vpfendaot  nor  appurtenant  to  land,  but  is  annexed  to  a  man's  Btom* 
neaoD,  being  granted  to  him  and  his  heirs  by  deed ;  or  it  may 
Be  daiiaed  by  prescriptive  right,  as  by  the  parson  of  a  church, 
or  the  Uke  corporation  sole.    It  is  a  separate  inheritance,  en- 
tirely distinct  from  landed  property,  ana  ma^  be  vested  in  one 
who  has  no  land  in  the  manor.    (Co.  Litt.  122  a ;  2  BL 
Cemm.  34).    Common  appurtenant  for  a  certain  number  of 
eattle  may  be  converted  into  common  in  gross.    (Cro.  Jac 
15 ;  5  TaunL  244).    If  A.  and  all  those  whose  estate  he  has 
m  the  manor  of  D.,  have  had  from  time  immemorial  a  fold 
onne,  that  is  common  of  pasture  for  any  number  of  sheep 
Mt  exceeding  300,  in  a  certain  field,  as  appurtenant  to  the 
BianoT,  he  may  grant  over  to  another  this  fold  course,  and  so 
Biake  it  m  gross ;  because  the  common  is  for  a  certain  num- 
ber, and  by  Uie  prescription  the  sheep  are  not  to  be  levant  and 
Qouchant  on  the  manor,  but  it  is  a  common  for  so  many  sheep 
appurtenant  to  the  manor,  which  may  be  severed  from  the 
Bttnor  as  well  as  an  advowson,  without  any  prejudice  to  the 
*wi^  of  the  land  where  the  common  is  to  be  taken.    (1  Boll. 
^.  402,  pi.  3 ;  Day  v.  Spwmer,  S.  C.  Cro.  Car.  432  ;  Sa 
W*  Jones,  375;  3  Wms.  Saund.  327,  n.).    It  seems  that  a 
JH^  of  common  in  gross  fsaj  nombre,  in  die  latitude  in  which 
^  was  formerly  understood,  cannot  exist.    <  1  Saund.  346 ; 
1  U  Baym.  407  ;  Willes,  232  ;  8  T.  R.  396).    A  corpo- 
nfioa  may  piesocibe  for  common  in  gross  for  cattle  levant 
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and  couchant,  within  the  town,  but  not  for  common  in  gron 
tantnombre*  {MelUr  v,  Spateman,  I  Saund.  343;  Clarkian 
V.  Waodhoua,  ST.  R.  412,  n.). 
PnnmptioB  Primd  facie  the  lord  of  a  manor  is  entitled  to  all  waste  lands 
Jhat  waite  within  the  manor ;  and  it  is  not  essential  that  the  lord  should 
JjjJ^^'*  show  acts  of  ownership  of  such  lands ;  and  evidence  that  the 
iBtBor.  public  have  been  used  to  throw  rubbish  on  waste  lands,  is 

rather  evidence  that  it  belongs  to  the  lord  than  to  any  private 
individual.  (Doe  d.  Dunravea  v.  Williams,  7  Carr.  £c  P. 
332).  A  right  to  any  part  of  the  waste  may,  however,  be 
established  against  the  lord  by  repeated  acts  of  ownership,  as 
by  cutting  trees,  digging  turf,  and  the  like.  (Tynohttt  ▼. 
Wynne,  2  B.  &  Aid.  5M ;  Burnet  v,  Mawson,  1  Maule  &  S. 
77 ;  Richardt  v.  Peake,  2  B.  &  C.  918).  The  lord  may,  with 
the  consent  of  the  homage,  grant  part  of  the  soil  for  biulding, 
if  he  has  immemorially  exercised  such  right.  (Folkard  t. 
Hemmett,  5  T.  R.  417).  In  like  manner  there  may  be  a 
valid  custom  in  a  manor  within  the  limits  of  an  ancient  forest 
belonging  to  the  crown,  for  the  lord,  with  the  assent  of  the 
homage,  to  grant  parcels  of  the  wsste  to  be  holden  by  copy  of 
court-roll,  and  for  the  grantees  to  inclose  the  same,  and  to 
hold  them  in  severalty  against  the  commoners,  and  in  exclu- 
sion of  their  rights.  (&uleoU  v.  WinmiU,  2  Campb.  261 ; 
see  Northwich  v.  Stanway,  3  Bos.  &  P*  346).  But  without 
a  custom  for  the  purpose  the  lord  cannot  make  a  new  grant  of 
copyhold.  (Rex  v.  Homehurch,  2  B.  &  Aid.  189 ;  Rex  v. 
Tvilby,  2  Maule  &  S.  604).  But  a  custom  for  the  lord  to 
erant  leases  of  the  waste  of  the  manor  without  restriction,  is 
bad  in  point  of  law.  (Badger  v.  Ford,  3  B.  &  Aid.  153). 
But  a  custom  to  inclose  (even  as  against  a  common  right  of 
turbary)  leaving  sufficiency  of  common,  is  good  ;  but  the  9nu$ 
of  proving  a  sufficiency  left  lies  on  the  lord.  (Arlett  ▼.  Ellis, 
7  B.  &  C.  346;  see  Rogers  v.  Wynne,  7  D.  &  R.521). 
The  statute  4  &  5  Vict.  c.  35,  s.  91,  enacts,  "  That  where  bv 
the  custom  of  any  manor  the  lord  of  such  manor  is  authorized, 
with  the  consent  of  the  homage  of  such  manor,  to  grant  any 
common  or  waste  lands  of  such  manor  to  be  holden  of  the 
lord  by  copy  of  court  roll,  notbine  in  this  act  contained  shall 
operate  to  authorize  or  empower  the  lord  to  grant  any  such 
common  or  waste  lands,  without  the  consent  of  the  homage 
assembled  at  a  customaiy  court  holden  for  such  manor,  nor 
shall  any  court  holden  for  such  manor  be  deemed  or  taken  to 
be  a  good  or  sufficient  customary  court  for  such  purpose, 
imless  the  same  shall  have  been  duly  summoned  and  holden 
according  to  the  custom  of  such  manor  in  such  cases  used  and 
accustomed  before  the  passing  of  this  act,  and  unless  there 
shall  be  present  at  such  court  a  sufficient  number  of  persons 
holding  lands  of  such  manor  by  copy  of  court  roll,  to  constitute 
accordmg  to  such  custom  a  homage  assembled  at  such  court." 
A  custom  for  tenants  to  approve  by  the  lord's  consent,  and 
by  presentment  of  the  homage  of  the  court  baron,  does  not 
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leMB  the  lad's  r^ht  to  approve.  (2  T.  R.  392,  n.)  The 
lad  m^  d^  el«]^  pits  on  the  common  without  leaving  suffi- 
eaxhahage,  if  it  can  be  proved  that  tndi  right  has  been 
inmeiiMiriaUy  exerased.  (BaUmm  v.  Green,  6T.  R.411). 
Aculom  for  the  owners  of  a  waste  to  set  out  to  the  owners  of 
Qfftui  ancient  messoageB  portions  of  the  waste  to  be  by  them 
kid  in  severalty  for  getting  tnrves  therein,  and  when  the  por- 
tiou  tet  out  are  cleared  oftarves,  for  the  owners  of  the  waste 
to  iaeloie  and  approve  such  portions,  to  hold  at  their  pleasure 
in  Kveralty  for  ever,  freed  of  all  common  of  turbaiy  and  pas> 
toe,isgood.  (Clarkton  v.  Woodhoune,  5  T.  R.  412,  n. ;  and 
see  BtUKm  v.  Grsnt,  5  T.  R.  411 ;  Place  v.  Jaeketm,  AD.  6c 
^318;  2  Atk.  189).  A  person  seised  in  fee  may  approve, 
>Ubonghhebenotlord.  (G(oMr  v.  LaiM,3T.R.445).  But 
tee  can  be  no  approvement  against  the  tenants  of  a  manor  who 
nSTe  a  right  to  dig  gravel  on  the  wastes,  and  to  take  estovers, 
(Duherlff  v.  Page,  2  T.  R.  391 ;  see  Grant  v.  Gunner,  1  Taunt. 
^)»  although  the  lord  may  approve  against  common  of  pasturo 
17  the  Stat  of  Merton,  20  Hen.  3,  c.  4,  notwithstanding  there 
itty  he  other  rights  of  common  against  which  he  cannot  ap- 
iww.    (Skakupemry.  Poppin,  6  T.B.  741). 

The  greater  part  of  the  commons  in  England  have  been  in- 
cloaed  under  local  acts  of  parliament.  The  general  inclosure 
•cu  aie41Geo.3,c.  109,1  Geo.4,c.23,and6&7Wm.4,c.ll6. 

AcQstom  for  all  Tictuallers  to  erect  booths  on  a  common, 
^^  parcel  of  the  waste  of  a  manor  (selected  by  the  lord  for 
>»ubg£ure  yearly,  every  fortnight),  and  to  place  posts  and 
^1®  there,  a  reasonable  time  oefore  the  Monday  next  after 
ue  feast  of  Pentecoet.  and  to  continue  them  so  erected  until 
ue  feast  of  All  Souls,  each  paymg  therefore  to  the  lord  a 
compensation  of  2d.,  is  good.  (Smyth  v.  Tyson,  1  P.  &  Dav. 
307;  9  Ad. &  Ell. 486). 

The  interest  which  a  commoner  has  in  the  common  is,  in  Interest  of 
^  tegal  phrase,  to  eat  the  grass  with  the  mouths  of  his  cattle.  Commoner, 
^^ost  not  meddle  at  all  with  the  soil,  nor  with  its  fruit  and 
F>waoe,  even  though  it  may  eventually  improve  and  melio- 
«Je  the  common.  (1  Roll.  Abr.  406,  pi.  10 ;  12  H.  8, 2  a ; 
^ Amende  Hareaurfs  case).  Therefore  he  cannot  cut  the 
P^  wood,  bushes,  fern,  or  other  thing,  growing;  on  the  com- 
jBMi;  nor  can  he  cut  the  molehUls,  or  make  fishponds  there. 
\n  H. 8, 2  a ;  per  Brooke,  J.  2  Leon.  202  ;  Godb.  182,  pi. 
^;  ilaofi.  Bridg.  10;  Sambom  v.  Harilo,  2  Bui.  116; 
^1^  V.  Padk,  1  Sid.  261  ;  Howard  v.  Spencer).  If  the 
^  plant  trees  on  the  common,  and  the  commoner  thereby 
CttBothave  his  common  so  beneficially  as  he  ought,  he  caa- 
^^them  down,  for  they  are  part  of  the  soil  itself,  being 
oe  fruit  and  produce  of  the  soil,  but  he  must  bring  an  action 
^  tte  case,  or  an  assize.  (6  Term  Rep.  483 ;  Sadgrove  v. 
^"^f  1  Bos.  k  Pull.  R^.  13).  80  if  the  lord's  rabbits  on 
^coBunon  ineretse  so  much  that  there  is  not  a  sufiSdency  of 

^^'^''^'^^^"^  left,  a  commoner  cannot  fill  up  the  coney-burrows, 
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for  it  would  be  a  meddling  with  the  soil,  and  a  jndgni^  S&r 
hiinielf,  but  he  muit  have  fecoutee  to  his  aotioa  agtiit  tke 
lord.    {Csopir  ▼.  Marthmll.  1  Buir.  259;  B.C.  2  Wilo.  51  ; 
1  Boll.  Abr.  405,  pi.  3).    Much  lest  can  a  conmoBer  kiU 
the  rabbits  to  preveiit  their  iocrease,  to  the  pifjadioe  of  ifae 
oommon.    {Hodatm  v.  Griaad,  1  BoU.  Abr.  405,  pL  1,  3; 
Cro.  Jae.  195  ;  Yel.  104;  &C.  cited,  1  Latw.  106  ;  2  Lmb. 
203;  see  1  Wms.  Saund.  353,  n.). 
BztlBCBiab-        -^  "^^^  ®^  oommoa  may  be  extinguished  by  a  leleaee.  by  wuty 
B«at  of  eom-  of  posMSoion  of  the  land,  by  seTeranoe,or  by  theenfraDchiwinifiBt 
BOB.  of  a  copyhold.  ArightofcommoamaTbeextiBguishodbyaBB- 

lesse  of  It  to  the  owner  of  the  soil ;  and  if  the  commoner  relcaaflB 
part  of  the  oommon,  it  will  operate  as  an  extinguishment  of  the 
whole,  beeause  the  right  is  entire  throughout  the  whole  land. 
therefore  a  release  of  part  is  a  release  of  the  whole,  (ff  iiifcsi  kwm 
v.GtvfN,Cro.£tiz.593;  1  Show.  350.)    Common  appeodaat 
and  appurtenant  become  extinguished  by  unity  of  pooseamoa  of 
the  land  to  which  the  right  of  coounon  was  annexed  with  ih/t 
land  in  which  the  oommon  was.    But  in  order  to  extinguiah  a 
right  of  common  by  unity  of  poasession,  it  is  ncccssaiy  that  the 
party  should  have  an  estate  equal  in  duration,  quality,  and  otiiar 
circumstances  of  right,  in  the  tenements  in  respect  of  which  the 
common  is  claimed,  and  in  the  premisea  over  which  the  rigiit 
was  claimed.    (Am  v.  InhahUmnU  ofHtmdmge,  Carth.  2& ; 
Bradihawt  v.  Eyre,  Cro.  Eliz.  570 ;  4  Bep.  38,  a.)    Common 
upendant  or  apimrtanant  for  cattle  lm»nt  and  coudkmt  may 
alao  be  extinguislied  by  severance.  As  where  a  peraon,  henig 
oommon  of  this  kind  annexed  to  a  mestuage  or  teneoMot,  eon- 
Teys  the  messuage  or  tenement,  excepting  the  common,  the 
common  is  extingwshed.    (1  BolL  Ab.  401.)    Where  a  Ma 
of  common  is  annexed  to  a  copyhold,  and  the  lotd  grants  me 
land  to  the  copyholder  and  his  heirs,  with  the  appurtenanoas^ 
the  common  is  extinguished,  beoause  it  was  anneaed  to  the 
customary  estate,  which  being  converted  into  a  freehold,  the 
right  of  common  is  gone.    {Martluim  v.  HwUer,  Cro.  Jac 
253 ;  GUb.  Ten.  224.) 
By  what  Where  common  has  been  extioffoished  by  unity  of  owesp- 

words  a  right  ^hip,  and  a  grant  is  made  of  the  land,  to  which,  beiiMu  the 
limm^  extmguishment,  the  riffbt  of  common  waa  attached,  and  the 
^^  words  "  appertaining  and  "  belonging;"  only  are  used,  the 
right  will  not  pass,  those  words  not  being  sufficient  to  revive 
the  right,  though  those  who  have  occupied  the  tenement  sinoe 
the  extingmshment  have  always  enjoyed  the  oommon.  But 
if  the  words  "  or  therewith  uasd  and  enjoyed  "  are  inserted, 
they  would  be  sufficient  to  revive  the  right.  (Cltmmitt  v. 
Lambert,  1  TaunL  205 ;  BaHtm  v.  Bhodm,  1  Cr.  k  Meas. 
448.)  The  effect  of  an  enfranchisement  of  oop^hoUs  being  ts 
extinguish  all  lights  and  privileees  annexed  to  the  oopyheUflr's 
estate  as  such,  n  a  copyholder  has  a  ri^ht  of  common,  sad  he 
oopyhold  is  enfrencbiseid,  the  common  is  gone,  sieee  the  oaev- 
hoid  tenure  has  ceased :  and  the  right  of  oanuDon  will  not  pas 
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liy  tiie  mnl  "apanrtanaaoeg"  m  tbe  deed  of  oifiEiBchtt^ 
■MB^  (^Mowe,  6«7  ;  Cio.  Jac.  253 ;  2  Ld.  Raym.  1226; 
8dk.l70,a64);  bntmwtbeiiiade  byezpreMgnuiU  (MooMi. 
667;  Cro.  £liz.570.)  Where  a  copjfhold  tenement,  lo  wfaieh 
a  ligfat  of  oommon  was  erigiaaUy  appendant,  having  Tested 
in  the  lord  by  forfeiture,  was  fegranted  by  him  as  copyhold, 
with  the  appimenanoeB ;  it  wss  held,  that  naving  always  eon* 
Bd  demisable  while  in  the  hands  of  the  lord,  it  was  a  cns- 
iry  tenement,  and  as  such  was  still  entitled  to  a  right  of 
moo.  {Bmdgtri,  Ford^  3  B.  &  Aid.  153.)  And  as  a  copy- 
bolder^  who  has  common  in  a  waste,  vritkMU  the  manor  of  which 
luB  copyhold  as  parcel,  has  it  as  anneaed  to  the  land,  and  not 
to  bis  cnstomaiy  estate,  sneh  common  is  not  extinct  by  es- 
famfihiflemept  of  the  copyhold,  thongh  there  be  no  words  of 
regrant.  And  after  enuandusemettt,  the  feoffee  mvst,  pra* 
Tioaaly  to  the  stat.  2  &  3  Wm.  4,  c  71,  have  presenbed  in 
a  rae  estets  of  his  lord  for  himself  and  his  customary  tenants 
tfll  the  time  of  the  enfranchisement,  and  since  that  time  for  the 
and  his  heirs,  as  appurtenant  to  the  enfranchised  tene- 
lU  CBmrwiek  v.  MmitknM,  5  Taant.  365.)  Equity  will, 
certain  drcnmstanoes,  decree  the  continaanoe  of  com- 
moo,  where  it  would  be  extinct  at  law.  (Stumnt  v.  WMtr, 
lVem.25a) 

In  case  of  the  enfranchisement  of  copyholds,  under  the 
statute  4  &  5  Viet,  c  36,  the  81st  section  provides  that  the 
lands  aie  to  become  freehold,  subject  to  the  payment  of  the 
coHsidoiatioB  for  the  enfranchisement ;  but  it  is  provided  that 
■"^^^  contained  in  that  act  shall  operate  to  depriTe  any 
tmtant  of  any  commonable  light  to  which  he  may  be  entitled 
m.  nqpeot  of  sneh  lands,  but  such  right  shall  continue  attached 
iheratOt  notwithstanding  the  same  smJl  become  freehold. 

CoBunon  of  turbary  is  a  right  to  dig  turf  upon  another's  Commott  of 
land,  or  upon  the  lord's  waste.  This  kind  of  common  can  only  *°"**'7* 
be  appurtenant  to  a  hoase,  not  to  land ;  for  turves  are  to  be 
bomt  in  a  house ;  nor  can  it  extend  to  a  right  to  dig  turf  for 
sale.  (  VaUntine  v.  Penny,  Nov,  145.)  A  custom  for  all  the 
cnstomaiy  tenants  of  a  manor,  haviag  gardens,  to  dig  turf  on 
dw  waate,  for  making  grass  plots,  at  ul  times  of  the  year,  and 
aa  ofiteo  and  in  such  quantity  as  occasion  required,  is  bad  in 
law,  as  being  indefinite,  uncertain,  and  destructive  oif  the  cam- 
aeon.  (1l't<Mm  v.  IFiiMn,  7  East,  121.)  Ck>mmon  of  turbary, 
appurtenant  to  a  house,  will  pass  by  a  grant  of  such  house, 
widi  the  appurtenances.    (SsioM  v.  bul^k,  3  Levinz,  165.) 

The  usual  remedy  adopted  by  commoners  for  an  injury  to  ReoMdy  tot 
te  right  of  common,  is  an  action  on  the  case  for  adisturbanee  ^IJ!^^^ 
of  the  light  of  common,  which  may  be  maintained  either  againat  commoii. 
the  losd  or  owner  of  the  soil,  (Bauard  v.  Can  treil,  Lutw.  101 ,) 
a  Strang  or  a  commoner.  (1  Selw.  N.  P.  422,  10  ed.)    In 
tins  action  the  plaintiff  must  prove  an  injury  sustoined ;  but 
the  smaMfet  injury  is  sufficient,  as  that  of  taking  away  the  ma- 
nure whioh  was  dropped  on  tbe  common  by  the  cattle.    (Piu' 
dar  V.  Wadtmorth,  2  East,  154.    See  eases  cited  in  MarwatH 
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V.  WiUumu,  1  B.  &  A<L  426,  and  Blofidd  ▼.  Payne,  4  B.  & 
Ad.  410. )  In  cue  for  disturbance  of  a  right  of  common,  tbe 
declaration  alleged  that  the  mayor,  aldermen,  and  buigessea  of 
the  town  and  borough  of  Stamford  had  the  right  in  questioii 
for  every  readent  freeman  paying  ecot  and  lot :  it  appeared  in 
evidence  that  the  right  relied  upon  was  an  ancient  right.  By 
2  &  3  Will.  4.  c.  64,  and  5  &  6  Will.  4,  c.  76,  part  of  an  ad- 
ditional parish  is  thrown  within  the  borough  of  Stamford : 
held,  that  the  declaration  was  not  suppoi^,  as  the  >%^^ 
claimed  was  larger  than  that  proved.  {Beadsworlh  v.  Tat- 
fctngton,  I  G.  6c  D.  482.)  In  an  action  on  the  case  for  dis- 
turbance of  common,  when  the  defendant  justifies  under  a 
right  of  common  for  his  cattle  Uvant  and  couJumt,  the  plaintiff 
must  new  assign,  if  he  intends  to  prove  a  surcharge.  (^Boweu 
V.  JenHnt,  2  Nev.  &  P.  84 ;  6  Ad.  &  £U.  911.) 

If  one  of  the  commoners  surcharges  the  common,  that  ia, 
puts  more  cattle  into  the  common  than  he  is  entitled  to  do,  the 
commoner  who  is  injured  may  mamtain  an  action  on  the  case 
against  the  other  for  a  surcharge,  notwithstandioff  he  has  him- 
sSf  been  guilty  of  a  surcharge.  (Hobion  v.  Todd,  4  T.  R.  71.) 
In  an  action  on  the  case  for  the  6urcharp;e  of  a  common,  the 
plaintiff  may  declare  generally  for  the  iniury,  without  stating 
the  defendant's  right  of  common,  and  how  he  bad  exceeded 
that  right.  (AtHfuon  v.  T§esdale,  2  W.  Bl.  817  ;  3  Wils. 
278.  See  Chsunwn  v.  Hardham,  1  B.  &  Aid.  706.)  In  case 
for  a  surcharge  of  common,  the  plaintiff  need  not  show  that  he 
was  exercising  his  right  of  common  at  the  time  of  the  surcharge, 
but  only  that  he  could  not  enjoy  his  common  so  beneficially 
as  he  ou^ht.  (  WelU  v.  Watting,  2  W.  Bl.  1233.)  As  to  the 
right  of  distress  for  a  surcharge,  see  1  Wms.  Saund.  d46c  346d. 
It  was  held,  that  where  a  common  had  been  inclosed  for 
twenty  years,  the  commoner's  right  of  entry  was  gone,  and  that 
he  must  resort  to  his  action  of  assise  of  common.  (  Hawke  v. 
Bacon,  2  Taunt.  159  ;  Creaeh  v.  Wilmot,  Id.  160,  n.)  But 
writs  of  assise  have  been  abolished  by  stat  3  &  4  Will.  4, 
c.27,s.  36. 
^o^'to"""  ^*  **  ^®  policy  of  the  law  not  to  allow  commoners  to  abate 
abate.  except  only  in  few  cases.    The  abator  is  a  judge  in  his  own 

cause,  which  ought  seldom  to  be  permitted,  whereas  an  ac- 
tion will  best  ascertain  the  just  measure  of  the  damages  he  has 
sustained.  The  cases  where  the  law  allows  an  abatement  by 
a  commoner,  are  where  the  acts  of  the  lord  are  directly  con- 
trary to  the  nature  of  the  common.  For  by  the  grant  of  it, 
the  grantor  gives  every  thing  which  is  incident  to  the  enjoy- 
ment of  the  grant,  such  as  free  ingress,  egress,  &c.  Therefore, 
if  the  lord  erect  a  wall,  gate,  hedge,  or  fence  around  the  com- 
mon to  prevent  the  commoner's  cattle  from  going  into  the 
common,  the  commoner  may  abate  the  erection,  because  it  is 
inconsistent  with  the  terms  of  the  grant  (2  Roll.  Abr.  145, 
(W.)  pi.  2  ;  Cooper  v.  Marikall,  1  Burr.  259 ;  Sadgrove  y. 
Kirfiy,  6  Term  Rep.  485.)  The  power  of  abatement  in  this 
case  seems  analogous  to  other  cases  where  the  acts  done  are 
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ioeoBflsteot  with  the  terms  of  the  grant;  as  if  the  grantor  of 
a  war,  &c.  stops  it  np,  the  grantee  may  abate  the  erection* 
So  whete  the  commoner  is  deprived  of  part  of  his  common,  by 
the  erection  of  a  wall,  gate,  or  hedge  upon  the  common  itself, 
iifieems  be  may  abate  the  erection,  for  it  deprives  hun  of  his 
eommon,  and  fonns  no  part  of  the  soil  of  the  common,  and  by 
ioch  abatement  the  commoner  does  not  at  all  meddle  with 
tiie  loiL  (Mapm  v.  C^ior,  2  Mod.  65;  2  Inst.  88;  Litt. 
Bep.  38).  And  yet  as  the  lord  may  approve,  leaving  a  suffi- 
cieacy  of  eommon,  the  commoner  acts  at  the  peril  of  being 
ponished  in  an  action  of  trespass,  provided  the  lord  has  left  a 
saffidency  of  common.  When  a  part  and  not  the  whole  of  a 
conmton  had  been  inclosed,  a  commoner  in  asserting  his  right 
of  common  may  throw  down  the  whole  of  the  hedge  erected 
on  the  common,  and  a  plaintiff  in  trespass  cannot  recover 
against  him  on  a  new  assignment,  because  he  had  thrown 
down  more  than  sufficient  to  admit  his  cattle.  (ArUtt  v.  EUU, 
7  B.&C.  346;  9  D.&  R.  897;  9  B.&C.  671).  But 
where  a  hedge  or  erection  is  made  upon  other  land,  which  is  no 
pert  of  the  common,  but  surrounds  the  common,  the  com- 
moner can  only  abate  so  much  of  the  erection  as  to  make  a 
way  for  bis  cattle  to  go  into  the  common.  ( 15  Hen.  7,  10, 
h.  pL  18  ;  29  £dw.  3,  6 ;  2  Inst  88,  2  ;  Mourn  v.  C^tur, 
2  Mod«  65.  See  1  Wms.  Saund.  353,  a.).  If  the  lord  of  a 
manor  plant  trees  upon  a  common,  a  commoner  has  no  right  to 
cat  them  down ;  his  remedy  is  only  by  an  action.  (6  T.  K.  483). 

A  common  of  fishery  is  a  right  of  fishing  in  eommon  with  ^ 
other  persons  in  a  stream  or  river,  the  soil  whereof  belongs  to  ^S^^j^  ^ 
a  thhra  person.  This  does  not  differ  in  any  respect  from  any 
other  right  of  common,  (Salk.  637),  and  trespass  will  not  lie 
lor  an  injury  to  it.  A  person  having  a  common  iisheiy  in 
another's  land  cannot  cut  the  grass  growing  on  the  bank.  ( 13 
Hen.  8,  p.  15,  b.).  Under  ancient  deeds  recognizing  a  r^ht 
in  the  owner  of  an  estate  to  have  a  weir  across  a  river  for 
taking  fish,  if  it  appear  that  such  weir  was  heretofore  made  of 
brashwood.  through  which  the  fish  might  escape  into  the  upper 
part  of  the  river,  he  cannot  convert  it  into  a  stone  weir,  whereby 
die  possibility  of  escape  is  debarred,  eicept  in  times  of  extra- 
oidittary  flood.  (Weld  v.  Homby,  7  East,  195).  As  to  the 
right  of  fishery,  see  Selw.  N.  P.  tit.  Fishery).  It  seems  that  the 
owner  of  a  several  fishery,  in  ordinary  cases,  and  when  the 
terms  of  the  grant  are  unknown,  may  be  presumed  to  be  the 
owner  of  the  soil.  {Duke  of  Somenet  v.  Fogwell,  5  B.  &  C. 
875).  Such  an  owner  has  the  exclusive  right  of  taking  Uie  fish 
within  pertieular  limits.  (3  Salk.  360 ;  2  Salk.  637.  See  Co. 
litL  122,  a.  n.  7  ;  i2«c  Y.  Ellis,  1  Maule  &  S.  652.) 

Where  there  has  been  possession  of  a  fishery  for  a  con« 
tiderable  length  of  time,  a  person  claiming  a  sole  right  to  it 
may  bring  a  bill  to  be  quieted  in  the  possession  of  it,  though 
he  has  not  established  his  right  at  law.  (Mayor  of  York  v. 
PiUungUm  and  others,  1  Atk.  282).    And  if  the  persons  who 
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dispute  the  right  are  munerous,  so  that  it  cannot  be  deter> 
mined  in  one  action  at  law,  the  party  claiming  an  exdnsiYe 
fight  may  go  to  a  oouit  of  equity  fint,  which  will  direct  aa 
imae  for  Mttiiag  the  right  asm  disputes  between  the  lords 
of  manors  and  their  tenants  or  the  tenants  of  different  manora. 
{lard  Tenhmm  v.  Herbert,  2  Atk.  483).  But  if  the  questioa 
about  a  rieht  of  fishinpr  erises  between  two  lords  of  maaora, 
neither  of  mem  can  go  mto  equity  for  relief  until  the  right  baa 
been  established  at  law.  (Lord  Tenham  v.  Herbert,  2  Atk. 
483 ;  WfUt^urch  v.  Hyde,  Id.  391 ;  Welby  v.  Duk*  of  But- 
land,  6  Br.  P.C.  575;  see  1  Br.  C.  C.  40,  572.) 

As  to  the  law  of  common  in  general,  see  Bac.  Abr.  Com- 
mon ;  Com.  Dig.  Common ;  Cruise's  IMg.  tit.  XXIIL  As  to 
pleadingp  see  Mnte,  pp.  21,  23.) 


3.  OF  THE  PRESUMPTION  OF  GRANT  OF 

EASEMENTS. 

Foondatioii  For  a  long  series  of  years  prior  to  the  passing  of  the  act  2  &  3 
of  pmnmp-  Wm.  4,  c.  7 1 ,  judees  had  been  in  the  habit,  for  the  furtberanea 
oHvoreai*^  of  justice  and  lor  the  sake  of  peace,  to  leave  it  to  juries  to  preemne 
figjj^  a  grant  from  a  long  eiercise  of  an  incorporeal  right,  adopting 

the  period  of  twenty  years,  by  analog  to  the  statute  of  limita- 
tions, 2 1  Jac.  1 ,  c.  16,  Such  presumption  did  not  always  prooeed 
on  a  belief  that  the  thing  presuraea  had  actually  taken  place, 
but,  as  said  by  a  learned  author,  (2  Stark,  on  £▼.  669),  "a 
technical  efficacy  was  given  to  the  evidence  of  possession  be* 
yond  its  simple  and  natural  force  and  operatioa ;  and  though  in 
theory  it  was  mere  presumptive  evidence,  in  practice  and  eflbct 
it  was  a  bar."  The  act  2  &  3  Wm.  4,  c.  71,  is  intended  to 
make  that  possession  a  bar  or  title  of  itself,  which  was  so  before 
only  by  the  intervention  of  ajury.  (  Bright  v.  Walker,  4  Tyrw. 
507  ;  S.  C.  1  Or.  Mees.  &  Rose  217.  See  ante,  pp.  7—10.) 
The  presumption  of  a  legal  title,  by  grant  or  otnerwiae,  to 
incorporeal  riehts  in  the  lands  of  others,  founded  on  adverse 
possession  and  enjoyment  of  such  rights  for  the  space  of  twea^ 
years,  appears  to  have  been  adopted  in  analogy  to  the  enact- 
ment of  the  statute  of  limitations,  21  Jac  1,  c  16,  which 
made  an  adverse  enjoyment  of  twenty  years  a  bar  to  an  action 
of  ejectment,  (Holanft  v.  Heel,  1  Bos.  &  Pull.  460 ;  2  Saund. 
175,  a.)  for  as  an  adverse  possessbn  of  that  duration  will  give 
a  possessory  title  to  the  land  itself,  it  seems  to  be  also  reason- 
able that  it  should  afford  a  presumption  of  right  to  a  minor 
interest  arisbg  out  of  land.  (Campbell  v.  Wilton,  3  East, 
294 ;  Read  v.  Brookman,  3  T.  R.  151).  This  rule,  aoooidin|[ 
to  Lord  Mansfield,  "is  founded  upon  principles  of  sound 
policy  and  convenience,"  (Cowp.  110),  and  the  grant  is  pre- 
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0  the  «me  iMffnad  jvdge  dacbns,  "  for  the  purpoes 
•■d  fiean  a  pnnciple  of  quetiag  a  ioag  poMeaioD."  (Id. 
tI5).  Tile  rale  was  lesorted  to,  with  the  newof  lelieving  the 
■nity  and  ncefity  of  menkind,  who  leoiue,  for  the  pre- 
ivralieB  ^tftheb  property  and  righti,  where  mere  k  no  wntten 
im  ■nfiit,  tfaie  adiiiinos  of  eome  mend  prinoiple  to  tidte  the 
^btB  of  indmdiMl  and  speeifie  belief,  ana  the  legal  presump- 
feen  npplied  the  pkoe  of  each  belief.  (HiUmni  ▼.  WalUr, 
ttVeiaeS).      *^  V     «-ry  . 

A  peeeumptioik  of  a  grant  it  raieed  npon  the  general  prinei- 
ple,  that  wbaft  has  been  dene  ehoold  be  preeomed  to  be  rigfat^ 
dene;  exdititmmUaU  ttwipmii ammim  vrmuwmniur toUtmUmr 
mm  mam,  (Co.  LitL  6,  b*)*  In  applying  thie  principle  to  a 
right  of  way,  if  it  be  foand  that  the  aet  has  been  often  re- 
pealed,  (for  the  occasional  nse  of  a  walk  or  a  path  aeraoi  a 
nan's  field  woald  hardly  be  each  a  nee  as  wonld  establish  the 
1^},  bat  if  the  act  must  necessarily  bave  been  often  repeated 
with  the  knowledge  of  the  persons  aeting  npon  an  advefse 
right,  it  alibrds  a  strong  |insompdon  in  foronr  of  the  rip;ht  so 
cnerciBed.  The  same  principle  is  applied  to  presnmptioB  in 
thecMO  of  %htorof  flowingwater.  (8  B.&  C.  621,682). 
tf  dieve  fane  been  an  nmntemipted  possession  of  light,  water, 
er  any  other  easement  for  twenty  yrars,  it  alibrds  a  ground  for 
f— *^"""g  a  right  by  giant,  covenant  or  otherwise,  according 
to  the  natnre  of  the  easement,  and  if  there  is  nothing  to  rebut 
the  preaamptian,  a  jury  may  be  directed  to  act  npon  it 
(Ymrd  T.  F«n2, 2  Wms.  filannd.  n.  (2) ;  Onm  v.  Lapis,  2  Bam. 
ftOesB.  686;  S.C.  4  Dowl.&  Ryl.  234;  UfmU  ▼.  Wilmn^ 
t  Bing.  1 15 ;  and  see  the  judgment  of  Hdroyd  J.,  WiUiamt  ▼. 
Mmitrnd,  2  Bam.  &  Cres.  914  ^  S.  C.  4  Dowl.  &  Ryl.  588, 
and  the  cases  there  cifeedX  But  the  rale  was  subject  to  Uus 
qualifieation,  that  the  possession  was  with  the  acquiescence 
sf  lum  who  was  seiBed  of  an  estate  of  inheritance ;  for  a 
tenant  for  life  or  years  has  no  power  to  gnat  any  such  right 
for  a  longer  period  than  during  the  eontinuanoe  of  his  par* 
tienlar  estate,  (2  Wms.  Sound.  174,  n.  (2) ;  DanUl  ▼.  Nartk, 
11  EMt,  372 ;  Beriksr  t.  AtcAardJon,  4  Bam.  &  Aid.  579 ; 
W9od  T.  Vml,  5  Bam.  &  Aid.  454 ;  8.  C.  1  Dowl.  &  Ryl. 
20);  Imt  if  the  easement  existed  previously  to  the  oom- 
Beaeement  of  the  tenancy,  the  foct  of  the  prenuees  havinr 
oaoe  been  for  a  long  period  in  die  possession  of  a  tenant  wifi 
not  defeat  the  presumption  of  a  grant.  (Crott  t.  Lswii,  2  B. 
h  Cr.  686). 

There  is  iiodiin|^  in  the  act  2  &  3  Wm.  4,  c.  71,  to  interfere  How  ftr  pre- 
wkhadaan  of  a  right  of  way  orother  easement  by  express  grant,  icriptkm  set 
(AMt  ▼.  WaOur,  1  Cr.  M.  &  R.  223 ;  sate,  p.  10 ;  Livett  v.  ^^S^^ 
irifam,3Bing.  115;  Pfoaiv.  Ja»sf,2  N.&M.517  ;  4  Ad.&  '^)S^ 
SB.749,765;    fi/si9ittv.rregomi»fV»3Ad.&EU.554>.   AU 
thoogfa  that  Btatate  has  fooilitated  the  proof  of  profits  d,  prtndrt 
aadeasemeats,  it  does  not  appear  to  have  suposeded  the  com* 
law,  so  that  a  party  may  elect  to  proceed  either  under 
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the  statute  or  accordinff  to  the  common  lew.    In  Oitfty  ▼• 
Gardiner,  4  Mees.  &  W.  496,  where  the  defendant  fiuled   in 
proving  a  sufficient  title  under  the  statute,  in  conscience  of 
an  umty  of  possession ;  the  court  after  argument,  m  whHsIa 
it  was  held  that  such  unity   defeated  the  title  under  Use 
statute,  allowed  the  defendant  to  amend  his  plea,  hy  pleading 
a  right  of  way  immemorially.  (See  Richards  v.  Fry,  3  Not.  & 
P.  72).    In  WiUonu  y.  UpUm,  5  Mees.  &  W.  403,  Parht,  B. 
said,  The  only  questbn  upon  which  there  seems  any  doubt  is 
this  :  whether,  supposing  a  right  of  pasturage  to  be  a  profit  to 
be  taken  out  of  the  land,  the  defendant  can  plead  in  the  old 
form,  claiming  the  right  from  time  immemozial ;  because  the 
first  section  of  stat.  2  &  3  Wm.  4,  c.  71.  prevents  such  right, 
when  enj[oyed  for  thirty  years,  from  being  defeated,  by  show- 
ing that  It  fiist  existed  prior  to  that  time.    I  think,  however, 
that  under  the  fint  section  the  proper  mode  is  to  plead  the  enjoy- 
ment of  the  right  for  the  periods  therein  mentioned.  (  Welcome 
p^  V.  Upton,  6  Mees.  &  W.  403,  4). 

cxbdoc  "^"^      ^^  order  to  obviate  the  difficulty  of  proving  an  immemorial 
(rant.  usage,  it  became  a  practice  to  plead  a  right  of  way  by  what 

was  termed  a  non-existing  mrant,  (B/ooilt  v.  Tregomning,  3 
Ad.  &  £11. 554),  that  is  a  feigned  grant  by  deed  (supposed  to 
be  lost)  from  a  former  fireeholder  of  the  land,  in  or  upon  which 
the  easement  was  exercisable,  to  a  former  freeholder  of  the 
tenements  in  respect  of  which  it  was  claimed,  but  it  was  neoes* 
sary  that  the  names  of  the  parties  to,  and  the  date  of,  such 
supposed  grant   should  be  stated,  {Hendy  v.  Stephenson,  10 
East,  55) ;  but  profert  of  the  deed  is  excused,  if  it  be  averred 
that  the  deed  has  been  lost  bj  time  and  accident  (Bead  v. 
Brookman,  3  T.  R.  151).    It  is  necessaiy  to  support  the  plea, 
if  denied,  by  proof  that  at  the  anterior  penod  stated,  the  parties 
described  as  tbe  former  freeholders  (the  pretended  grantor  and 
grantee)  of  the  easement  really  were  such  freeholders  con- 
currently of  the  respective  properties.  (Bleeritt  v.  Tregonning, 
3  Ad.  &  £11.  554).    Defendant  pleaded  a  grant  of  right  of 
way  by  deed,  subsequenUy  lost.    Plaintiff  in  his  replication 
traversed  the  grant.    At  the  trial,  there  being  conflictmg  testi- 
mony as  to  the  uninterrupted  user  of  the  way,  the  judge 
directed  the  jury,  that  if,  udou  this  issue,  they  thought  defond- 
ant  had  exercised  the  rignt  of  way  uninterruptedly  for  more 
than  twenty  years  by  virtue  of  a  deed,  they  would  find  for  the 
defendant;  if  they  thought  there  had  been  bo  way  granted  by 
deed,  they  would  find  for  the  plaintiff: — it  was  held  that  ths 
direction  was  right.  (Uvett  v.   Wilson,  3  Bins.  115;    10 
Moore,  439.    See  Doe  d.  Fenwiek  v.  Reed,  5  B.  2c  Aid.  232). 
If  the  plamtiff  merely  traverse  a  non-exbtug  grant  of  a  way, 
he  cannot  on  tbe  trial  give  evidence  to  show  that  the  supposed 
grantor  was  not,  as  alleged  in  the  plea,  seised  in  fee,  even  for 
the  purpose  of  rebutting  the  presumption  of  the  grant.  (G>i0- 
luham  V.  Cheslyn,  1  Cr.  &  Jerv.  48  ;    Chitty  PL  597,  6th 
edition^.    With  reference  to  pleas  of  this  kind,  it  was  said  by 
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UtMaU,  J. — '*  If  the  evidence  establish  an  user  as  hr  hack  as 
Bcmary  ^oes,  and  there  does  not  appear  to  have  been  any  time 
■t  wludi  It  did  not  exist,  that  is  proof  of  prescription ;  and  sup- 
poBDg  the  eTidenee  sufficiently  strong,  a  prescription  is  what 
tbe  jury  wonld  find,  and  they  have  no  right  to  find  a  grant, 
miles  more  be  shown.  Supposing  the  evidence  in  such  a  case 
to  leave  it  doubtful  whether  the  right  existed  sixty  or  seventy 
years  ago,  it  may  be  protected  under  a  plea  of  non-existing 
grant ;  but  if  the  evidence  of  user  goes  far  enough  to  prove  a 
prescription,  such  evidence  cannot  be  relied  on  to  prove  a 
grant.''    (Bleuntt  y.  Tngonning,  3  Ad.  &  £1.  583, 584.) 

A  right  of  way,  or  a  right  of  passage  for  water  (where  NeeeMiiy  of 
it  does  not  create  an  interest  in   land)  is  an  incorporeal  *  ^**^  **^  P"* 
i^ht,  and  stands  upon  the  same  footing  with  other  incorporeal  rMbi?ai»d 
rights,  such  as  rights  of  common,  rents,  advowsons,  &c.    It  eaaements. 
lies  not  in  livery,  but  in  grant,  and  a  freehold  interest  can<^ 
not  be  created  or  passed  otherwise  than  by  deed.  (H<w- 
tim  V.  Shippam,  5   B.  &  C.  221).      A  term  for  years  in 
an  incorporeal  hereditament,  or  in  a  thing  lying  in  grant, 
cannot  be  created  without  deed.  (14  Vin.  Abr.  tit.  Grant 
(G  a) ;  «  Roll.  Abr.  63,  tit  Grant  (G) ;  Co  Litt.  85,  a ;  5  B. 
&  C.  882).    Where  a  subject  is  owner  of  a  several  fishery  in 
a  navigable  river,  where  the  tide  flows  and  reflows,  granted  to 
him  (as    must  be  presumed)  before  magna  eharia,  by  the 
doMatptioii  of  "  t9paral$m  jriteariam"  it  being  an  incorporeal 
heredhanaent,  a  term  for  years  cannot  be  created  in  it  vrithout 
deed.  (DukM  of  Som€r§ety.  Fo^weli,  5  B.  &  C.  875).    Where 
diere  was  an  agreement  in  writing,  but  not  under  seal,  to  let  a 
messoage,  together  with  the  full  and  free  and  exclusive  license 
and  leave  to  bunt,  hawk,  course,  shoot,  and  sport  over  a  manor, 
and  the  tenant  entered  and  was  possessed  during  the  term,  it 
was  held,  in  an  action  of  assumpsit  on  the  agreement  for  the 
rent,  on  demurrer  to  a  plea,  that  not  being  by  deed,  the 
agieement  was  void,  because  an  incorjwreal  iwreaitatnent  was 
agreed  to  be  let,  and  that  the  plaintiff  was  not  entitled  to  recover 
in  respect  of  the  actual  enjoyment  of  the  premises  let  by  the 
defendant,  of  which  he  had  taken  possession.  (Bird  v.  H^gin^ 
«m.  2  Ad.  &  £11. 696 ;  4  Nev.  &  M.  505 ;  1  Har.  &  Woll. 
61 ;  6  Ad.  &  £11.  824).     A  license  to  a  stranger  to  use  a 
common,  in  effect  amounting  to  a  grant  of  the  common  of  pas- 
tare,  can  only  be  by  deed.    (Ho$kins  y.   Robins,  2  Wms. 
Saund.  328,  and  n.  12  ;  Sheph.  T.  330).    Where  the  plaintiff 
ia  replevin  answered  an  avowry  for  damage  feasant  by  a  plea 
sf  license  from  the  commoner,  who  had  right  for  twenty  beasts, 
it  was  objected,  that  if  the  commoner  could  license,  he  could 
not  do  so  without  deed,  and  of  that  opinion  was  the  whole 
eottrt.  (Monk  v.  Butler,  Cro.  Jac.  574.    See  Ramsey  v.  RaW' 
Ml,  1  Vent.  18 — 25).    It  seems  questionable  whether  a  cui»- 
tom  to  demise  by  parol  a  right  of  common  can  be  supported  at 
law.  (  Lathbury  v.  Arnold,  1  Bing.  219 ;  8  Moore,  72.  See  Rex 
V.  Une,  1  D.  &  R.  78 ;  5  B.  &  AH*  488). 
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Where  it  tppeerad  by  entries  in  the  oourt  roll  of  a  naaat 
that  the  lord  nad  granlad  a  Hoisnte  to  build  a  cottage  on  the 
wMte,  subject  to  the  payment  of  an  annual  rent,  and  tbo 
license  had  been  executed,  and  the  cottage  inhabited,  Lonl 
EUenborough  said—'*  A  lioense  is  not  a  grant,  but  may  be  ie« 
called  immediately,  and  so  might  this  lioense  the  day  after  it 
was  granted."  (  Hmt  v*  Ink,  oj  Honidtn'On'ih§'HiU,  4  Manile 
&  S.  565.  See  Rex  ▼.  Ink.  of  Geddington,  2  B.  dt  C.  129  ; 
Rex  v.  Ink*  of  Hagwortkingham,  1  B.  &  C.  634 ;  Rm  ▼. 
Wmrblington,  1  T.  R.  241 ;  R$s  v.  Ink.  of  Standout  2  Manle 
&  S.  46L) 

The  right  to  be  buried  in  a  particular  vauit  was  held  to  be 
an  easement  capable  of  being  created  by  deed  only ;  mnd 
therefore  a  parol  agreement  not  under  seal  was  held  to  coaler 
no  right,  though  the  plaintiff  had  paid  a  valuable  eonsidem- 
tion  on  the  faith  of  its  validity.  {Bryan  v.  Whistler,  8  B.  &  C. 
298;  2M.&R.318). 

An  agreement  to  let  a  party  have  a  trench  for  water,  thovgli 
^ven  for  a  valuable  consideration,  if  there  be  no  conveyanoe^ 
»a  parol  license  revocable  at  the  will  of  the  grantor.  {Femti-^ 
man  v.  Smithy  4  East,  107 ).  The  right  to  a  drain  ruimios 
through  the  adioining  land  cannot  be  conferred  by  a  pairal 
lieense,  but  such  interest  can  only  be  created  by  deed.  In  as 
■lOtion  on  the  case  for  obstructing  a  drain,  the  plaintiff  claimed 
zigfat  and  title  to  the  drain  by  virtue  of  a  license  granted  to  his 
luidlords,  their  heirs,  and  assigns,  to  make  the  drain,  and  have 
the  foul  water  pass  from  their  scullery  through  the  drain  aorosa 
the  defendants  yard  into  another  yard  appurtenant  to  the 
premises  in  the  plaintiff's  occupation,  it  was  held  that  the  in* 
terest  as  declared  upon  by  the  plaintiff  being  in  its  nature  free* 
hold,  and  the  lioense  to  support  it  being  merely  by  parol  and 
not  by  deed,  the  sction  was  not  maintainable.  ( Hewlina  v. 
Shippam,  5  B.  &  C.  221 ;  7  D.  6c  R.  783).  So  where  the 
plaintiff  sued  for  an  obstruction  of  a  certain  drain  which  had 
tteen  originally  constructed  at  the  plaintiffs  expense  on  the 
defendants  land  by  his  consent  verbally  given, — after  it  had 
been  enjoyed  some  time,  the  defendant  obstructed  the  channel* 
so  that  the  water  was  prevented  running  as  before ;  and  it  was 
oontended  on  the  part  of  the  plaintiff  that  the  license  so  given 
having  been  acted  on,  could  not  be  revoked  by  the  defendant; 
but  the  court  held  that  the  plaintiff  was  clearly  not  entitled  to 
ncover.  With  renrd  to  the  question  of  license,  the  court 
said  '*  the  case  of  Hetolitu  v.  Skippam  is  decisive  to  show  that 
an  easement  like  the  present  cannot  be  conferred  except  bv 
deed,  nor  has  the  plaintiff  acquired  any  other  title  to  the  water. 
The  mere  entiy  into  the  close  of  another,  and  cutting  a  drain 
there  cannot  confer  aright.  {Cocker  v.  Cowper,  1  Cr.  M.&  R« 
418). 

It  seems  to  require  a  deed  to  create  the  right  to  have  light 
and  air  come  unobstructed  from  the  land  of  one  owner  of 
land  to  the  newly-opened  window  of  an  adjoining  owner  of  a 
house.  {Bridget  v.  Blanchard,  1  Ad.  &  £11.  536 ;  3  Nev.  & 
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M.mi ;  Bknehard  r.  Bridges,  4  Ad.  &  £U.  196.    See  pott. 
Me  on  ligbts). 

Where  t  persoDel  lioeDse  of  pleanire  is  granted,  it  eztenda 
otiy  to  the  iodividutl,  and  it  cannot  be  exercised  with  or  faj 
waotB,  bnt  if  there  is  a  lieenae  of  yrofit  and  not  of  pleasure  it 
nj.  (Dyeheu  of  Norfolk  v.  Wiiman,  Year  Book,  12  Hen.  7,  , 
%.tftd  13  Hen.  7, 13,  pi.  2,  cited  7  Mees.  &  W.  77.  A  parol  ' 
jnase  from  A.  to  B.  to  enjoy  an  easement  over  A.'s  land,  *} 
iieottDtermandable  at  any  time  whilst  it  remains  executory ;  /' 
tad  if  A.  conveys  the  land  to  another,  the  license  is  deter-   ^ 
■ined  at  onoe,  without  notice  to  B.  of  the  transfer,  and  B.  is  / 
fiftUein  trespass  if  he  afterwards  enters  upon  the  land.    A 
■en  parol  license  to  enjoy  an  easement  on  the  land  of  an* 
odier  does  not  bind  the  grantor,  alter  he  has  transferred  his  in«  ' 
(Best  and  possession  in  the  land  to  a  third  person.    In  order  • 
to  make  the  grantee  a  wrong  doer  in  such  a  case  he  is  not  en> 
|>tled  to  notice  from  the  purchaser  of  the  change  of  ownership 
is  the  soil,  as  that  is  a  fact  which  he  is  obliged  to  know  at  his 
peril  (WaUit  ▼.  Harrison,  4  Mees.  &  W.  538  ) 

There  is  a  clear  distinction  between  a  license  to  do  some* 
tUag  which  in  its  own  nature  seems  intended  to  be  permanent 
Ud  coDtinuiog,  and  by  which  expense  is  incurred,  and  a 
vense  to  do  acts  which  consist  in  repetition,  as  to  walk  in  a  /  - 
fvk,  to  U8e  a  carriage-way,  to  fish  in  the  waters  of  another,  or 
^like;  in  the  latter  case,  if  the  licensee  is  countermanded, 
the  ptity  is  bat  in  the  same  situation  as  he  was  before  it  was 
giujledy  but  in  the  former  case  the  party  to  whom  the  license 
vii  granted  may  sustain  a  heavy  loss  by  its  being  counter- 
BBsded,  and  the  party  granting  the  license  should  expressly 
iKnre  thepower  of  revoking  the  license  after  it  had  been  ear- 
ned into  eflect.  {Liggint  v.  Inge,  7  Bing.  694).  A  plea  of 
letve  and  license  to  erect  and  maintain  a  wall  upon  a  given 
(potis  not  supported  by  proof  of  a  license  to  erect  only.  (  Alex* 
««derv.  BofintM,  6  Scott, 611;  4 Bing. N.C.  799;  1  Arn  337.) 

Notwithstanding  these  authorities,  it  has  been  contended, 
^  a  beneficial  privilege  in  land  may  be  granted  without 
M,  and,  notwithstanding  the  statute  of  frauds,  without  writ- 
jag*  (7  Taunt.  384).  In  Webb  v.  Paternoiter,  Palm.  71,  it 
*  laid  down,  that  the  grant  of  a  license  to  stack  hay  upon  land 
^  not  amount  to  a  lease  of  the  land.  This  case  arose  before 
^  statute  of  frauds.  In  Wood  v.  Lake,  Say.  3,  a  parol  agree- 
vant  was  held  valid :  the  agreement  was  lor  liberty  to  stack 
^^  00  part  of  a  close  for  seven  years,  and  that  auring  this 
^^*^  the  person  to  whom  it  was  granted  should  have  the  sole 
*e  of  that  part  of  the  close  upon  which  he  was  to  have  the 
fttty  of  stacking  coals.  (See  1  Sugd.  V.  &  P.  138, 140, 
lOlh  «d.)  In  Tautor  v.  Waters,  7  Taunt.  384,  an  action 
**•  brought  against  the  door-keeper  of  the  Opera  House,  for 
dayia^  admission  to  the  plaintiflF,  who  was  the  holder  of  a 
^v^  ticket,  purporting  to  give  him  an  entrance  into  that 
Mre  for  twenty-one  years.    It  was  objected  that  the  right 

B  2 


( 


52  OF  GRANTS  OF  EA8EMBNT9. 

claimed  was  an  interest  in  land,  and  being  for  more  than  thvee 
vears,  could  net  pass  without  a  writing  signed  by  the  party  or 
his  agent,  authorized  in  writing.  But  it  was  held,  that  it  was 
not  an  interest  in  land,  but  a  license  irrevocable  to  permit  the 
plaintiff  to  enjoy  certain  privileges  therein,  and  was  not  re- 
quired to  be  in  writing  by  the  statute  of  frauds,  though  it  ex- 
tended beyond  three  years,  and  consequently  might  be  granted 
without  deed.  In  support  of  this  opinion  the  cases  of  Wgbb  v. 
PatemotUr,  Winter  y.  Brockwell,  and  Wood  y.  Lake,  were 
relied  on.  In  WiUiamty.  Morris,  11  Law  J.  N.  S.  £zeh., 
Farke,  B.  is  reported  to  have  said,  that  "  considerable  doubt 
had  been  thrown  on  the  cases  of  Wehb  y.  PoUmoeter,  and 
Taylor  v.  WaterSt  by  the  very  learned  treatise  of  Messrs.  Gale 
and  Whalley  on  Easements."  see  p.  42.  But  a  parol  license  to 

f>ut  a  skylight  over  the  defendant  s  area  (which  impeded  the 
ight  and  air  from  coming  to  the  plaintiff's  dwelling-house 
through  a  window) ^cannot  be  recalled  at  pleasure,  after  it  has 
been  executed  at  the  defendant's  expense,  at  least  not  without 
tendering  the  expenses  he  had  been  put  tu ;  and  therefore  no 
action  lays  as  for  a  private  nuisance  arising  from  the  existence 
of  such  skylight    (Winter  v,  BriKkwell,  8  East,  308).   BaiUy, 
J.  said,  «*The  case  of  Winter  v,  Brockwell,  8  East,  309,  'is 
distinguishable  from  Hewlins  v.  Shippam,  5  B.  &  C.  221.     All 
that  the  defendant  there  did  he  did  upon  hit  own  land :  he 
claimed  no  right  or  easement  upon  the  land  of  the  plaintiff.  The 
plaintiff  claimed  a  ri^ht  and  easement  against  him,  viz.  the  pri- 
vilege of  light  and  air  throueh  a  parlour  window,  and  a  tree 
passage  for  the  smells  of  an  aoioining  house  through  defendant's 
area ;  and  the  only  point  decided  there  was,  that  as  the  plaintiff 
had  consented  to  the  obstruction  of  such  easement,  and  had  al- 
lowed  the  defendant  to  incur  expense  in  making  such  obstruc- 
tion, he  could  not  retract  that  consent  without  reimbursing  the 
defendant  that  expense.    But  that  was  not  the  case  of  the  grant 
of  an  easement  to  be  exercised  upon  the  grantor's  land,  but  a 
permiBsion  to  the  grantee  to  use  his  own  land  in  a  way  in  which, 
but  for  an  easement  of  the  plaintiff's,  such  grantee  would  have 
had  a  clear  right  to  use  it.    Webb  v.  Paternoster,  Wood  v.  T^ke, 
and  Taylor  v.  Waters  were  not  cases  of  freehold  interest,  and  in 
none  of  them  was  the  objection  taken  that  the  right  lay  in 
grant,  and  therefore  could  not  pass  without  deed."  (5  B.  &  C. 
233).     The  court  seems  to  have  proceeded  upon  the  same  dis- 
tinction in  the  following  case— where  the  plaintiff's  father 
gave  the  defendants  leave,  by  parol,  to  lower  the  bank  of  a 
river  and  to  erect  a  weir,  whereby  a  part  of  the  water  which 
before  Bowed  to  the  plaintiff's  mill  was  diverted :  it  was  held, 
that  his  son  could  not  maintain  an  action  against  the  defendants 
for  continuing  the  weir,  although  his  father,  a  few  years  after 
the  license  was  given,  had  required  them  to  raise  up  the  bank 
and  pull  down  the  weir.   (Liggins  v.  Inge,  7  Bing.  682 ;  5  M. 
6c  P.  712.  See  Mason  v.  Hill,  5  B.  &  Ad.  15).    The  court  did 
net  consider  the  object,  and  still  less  the  effect,  of  the  parol 
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fioeoie,  to  be  the  tranalerring  from  the  plaintifTs  father  to  the 
dcfeodants  any  right  or  intereit  whatever  in  the  water  which 
w»  before  accustomed  to  flow  to  the  lower  mill,  but  simply  to 
be  an  acknowledgment,  on  the  part  of  the  plaintiff's  father, 
that  he  wanted  such  water  no  longer  for  the  purposes  of  his 
mill ;  and  that  be  gave  back  aeain  and  yielded  up,  so  far  as  he 
was  eoncemed.  that  Quantity  of  water  which  found  its  way  over 
the  wdr,  which  he  then  consented  should  be  erected  by  the 
ddeodants ;  that  after  be  bad  once  clearly  signified  such  relin- 
quishment, whether  by  words  or  acts,  and  suffered  other  per^ 
foni  to  act  upon  the  faith  of  such  relinquishment,  and  to  incur 
expense  in  doing  the  very  act  to  which  his  consent  was  given, 
it  was  too  late  then  to  retract  such  consent,  or  to  throw  on  those 
other  persons  the  burthen  of  restoring  matters  to  their  former 
slate  and  condition. 

A  parol  agreement  which  is  void  under  the  statute  of  frauds, 
29  Car.  2,  c.  3,  s.  4,  may  operate  as  a  license  so  as  to  excuse 
what  would  otherwise  be  a  trespass,  as  where  the  purchaser 
entered  to  take  away  a  crop.  (Carrington  v.  Rooti,  2  Mees. 
&  W.  257 ;  Croihy  v.  Wadswarth,  6  East,  602).  Goods  which 
wtre  upon  the  plaintiff's  land  were  sold  to  the  defendant ;  by 
the  conditions  of  sale,  to  which  the  plaintiff  was  a  part^,  the 
buyer  was  to  be  allowed  to  enter  and  take  the  goods :  it  was 
held,  that  after  the  sale  the  plaintiff  could  not  countermand  the 
lioenie.  And  the  defendant  having  entered  to  take,  and  the 
plaintiff  having  brought  trespass,  and  the  defendant  having 
pleaded  leave  and  license  and  a  peaceable  entry  to  take,  to 
which  the  plaintiff  replied  de  injnnd,  it  was  held,  that  the  de- 
feadaot  was  entitled  to  the  verdict,  though  it  appeared  that  the 
plaintiff  had,  between  the  sale  and  the  entry,  locked  the  gates 
and  forbidden  the  defendant  to  enter,  and  the  defendant  had 
hroken  down  the  gates  and  entered,  to  take  the  goods.  (  Wood 
t.  Moiiiey.  11  Ad.  &  £11.  34.  See  Wiiliams  v.  Morris,  U  Law 
J.  N.  S.  126,  Exch. ;  ante,  p.  52 ). 

It  seems  that  the  crown  may,  by  parol,  confer  privileges 
over  land  so  as  to  deprive  itself  of  the  power  of  treating  the 
P^y  exercising  the  privile|e  as  a  wron^  doer ;  the  actual  poe- 
Mon  of  crown  lands,  under  a  parol  license  from  the  crown, 
^titles  the  party  in  possession  to  maintain  trespass  against  a 
Wrong  doer.  Generally  speaking,  trespass  may  be  maintained 
hy  a  person  in  the  actual  possession  of  land  against  a  wrong 
^}  even  where  that  possession  may  be  wrongful  as  against  a 
^  person.  (Harper  v.  Charletworth,  4  B. 6c  C.  590 ;  8  D. 
4R.672). 

4.  OF  RIGHTS  OF  WAY. 

"Rttie  are  four  kinds  of  ways  (Co.  Litt.  56  a.),  1,  a  foot-  Different 
^—2,  a  horse* way,  which  includes  a  foot- way — 3,  a  car-  *'"**•  ®' 
^••way,  which  includes  both  horseway  and  foot-way — 4,  a  ^*^*' 
^i^wav.    Although  a  carriage-way  comprehends  a  horse- 
*>yaiula  foot-way  (Dociiv.  Steveru,  7  Carr.  fit  P.  670);  yet 
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it  does  not  neoeasarily  ioclode  a  drift-way.  (1  Taunt.  279) • 
It  is  said,  however,  that  evidence  of  a  carriage-way  is  strong 
presamptive  evidence  of  the  g^rantof  a  drift-way.  (Ibid). 

A  way  may  be  granted  for  agricultural  purposes  only  (Rsy- 

noUU  V.  EduMrdt,  Wilies,  282 ),  or  for  the  carriage  of  ooals 

only  {hnor  v.  Moore,  3  Ld  Raym.291 ;  1  Salk.  15),  or  for 

the  carriage  of  all  other  articles  except  coals.    (Marquis  of 

Stafford  v.  Coynes,  7  B.  &  C.  257  ;    Jaekton  v.  Siacty,  Holt, 

N.  P.  C.  455).    A  reservation  in  a  lease  of  a  right  of  w«y  on 

foot,  and  for  horses,  oxen,  cattle  and  sheep,  does  not  give  any 

right  of  way  to  lead  manure    {Brunton  v.  Hall,  I  Gale  &  D« 

207).    Evidence  of  an  user  of  a  road  with  horses,  carts,  and 

carriages,  for  certain  purposes,  does  not  necessarily  prove  a 

right  of  road  for  all  purposes,  but  the  extent  of  the  ri^ht  is  a 

question  for  the  jury,  under  all  the  circumstances.    {CowUmg 

v.  H'ggimon,  4  Mees.  &  W.  245.    See  Ballard  v.   Dyson, 

I  Taunt.  279  ;  Jaekgon  v.  Stacsit,  Holt,  N.  P.C.  455  ;  Alkm 

V.  Gumme,  3  P.  &  Dav.  589,  590).    There  may  be  both  an 

occupation  way  and  a  public  highway  over  the  same  road,  for 

it  does  not  on  becoming  a  highway  cease  to  be  an  occupation 

way.    {Brownloio  v.  Tomlinson,  1  M.  &  Gr.  484). 

Highway!.         A  right  of  way  may  be  either  public  or  private.     Ways 

common   to  all  the  king's  subjects   are   called  highwavs. 

(1  Vent.  189 ;  1  T.  R.  570).    A  way  leading  to  any  market 

town,  and  common  for  all  travellers,  and  communicating  with 

any  grefit  road,  is  a  highway ;  but  if  it  lead  only  to  a  church, 

or  to  a*"  house,  or  a  village,  or  to  the  fields,  it  is  a  private  way ; 

whether  it  be  a  public  or  private  way  is  a  matter  of  fact,  and 

depends  much  on  common  reputation.  ( 1  Ventr.  189  ;  Hawk. 

P.  C.  b.  1,  C.76,  s.  1).    The  public  may  have  a  right  to  fi 

road  as  a  common  street,  although  there  be  no  thoroughfare, 

(Rugby   Charity  v.   Merrywsather,  11  East,  375;    but  see 

Woodyer  v.  Haddon,  5  Taunt.  125)  ;  or  to  a  road  terminatii^ 

in  a  common.    (Rex  v.  Wandswarth,  1  B.  &  Aid.  63).     So  it 

may  be  a  highway,  although  it  is  circuitous.    (  Rss  v.  Lloyd, 

I  Camp.  261 ;  3  T.  R.  265) ;  and  although  it  is  only  ooca- 

Monally  used  by  the  public,  and  does  not  terminate  in  any 

town,  or  in  any  other  public  road  ;  (Rsxy.  Ink,  WandnoorAi 

1  B.  &  Aid.  63) ;  and,  on  the  contrary,  it  is  not  necesaarily  a 

public  highway,  although  ,it  does  lead  from  one  market  town 

to  another,  or  connect  any  two  points  by  a  line  which  might 

be  advantageously  used  by  the  public,  or  is  used  by  them 

under  certain  restrictions.    (11  East,  376.  n.  (a)).    On  an 

issue  whether  or  not  certain  land,  in  a  district  repairing  its 

own  roads,  was  a  common  highway,  it  is  admissible  evidence 

of  reputation  (though  slight)  that  the  inhabitants  held  a  public 

meetmg  to  consider  of  repairing  such  way,  and  that  several  of 

them,  since  dead,  signed  a  paper  on  that  occasbn,  stating  that 

the  land  was  not  a  public  hignway,  there  being  at  the  time  no 

litigation.    (BarracUtugh  v.  Johuion,  8  Ad.  &  £1.  99 ;  3  Nev. 

&  P.  233 ;  see  NicholU  v.  Parker,  14  East,  331,  n.  to  Outnm 

V.  Morswood), 
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Its  a  role,  that  eyideoce  of  reputation  mnit  be  confined  to 
^eanl  matten,  and  not  touch  particalar  ftusts  ;  the  quefltion 
m  a  ane  being,  whether  a  particalar  road  admitted  to  exiit 
•■  public  or  private,  evidence  was  offered  that  a  person,  einee 
leased,  had  planted  a  willow  on  a  spot  adjoining  the  road, 
oa  groQiid  of  which  he  was  tenant,  saying,  at  the  same  time, 
Alt  he  planted  it  to  show  where  the  boandary  of  the  road  was 
vlKn  he  WBs  a  boy.  It  was  held,  that  soch  declaration  was 
Mt  evidence  eitb^  as  showing  reputation,  as  a  statement 
aeeompanjingan  act,  or  as  the  admission  of  an  occupier  against 
hii  own  inteiesL     (  Tfu  Queen  ▼.  Bliu,  7  Ad.  fie  £11.  550). 

If  a  man  opens  his  land,  so  that  the  public  pass  over  it  Dedleatioo  of 
eootiDiallj,  the  public,  after  a  user  of  a  very  few  years,  virill  •~l[»  *®  ***• 
ttsqm  a  right  of  way  ;  and  a  party  not  meaning  to  dedicate  ^"    ^ 
a  way,  but  only  to  give  a  license,  should  do  some  act  to  show 
that  a  boense  only  is  intended.    The  common  course  is  to  shut 

2 the  way  one  day  in  every  year.  (The  Trv$teei  of  Brituh 
mum  V.  Finnit,  5  Car.  fie  Payne,  460),  The  presumption 
sf  a  dedication  may  be  rebutted  by  proof  of  a  bar  having  been 
plaoKi  NCfoaB  the  street,  soon  after  the  houses  forming  the  street 
were  finished ;  though  the  bar  was  soon  afterwards  knocked 
lisvn,  and  the  way  had  been  since  used  as  a  thoroughfare, 
(fifkrtf  V.  Carr,  I  Camp.  N.  P.C.262,  n. ;  and  see  lAlk- 
Mdj<  T.  Winter,  Id.  263,  n).  But  a  gate  being  kept  across 
a  wav  is  not  conclusive  that  it  is  not  a  public  way,  as  the  way 
■ay  have  been  ^p^nted  to  the  public  with  the  reserva^on  of 
<^  right  of  keeping  a  gate  across  it  to  prevent  cattle  straying. 
( Amei  V.  Stephent,  7  Carr.  fie  P.  570 ;  Res  v.  Bliu,  2  Nev.  h 
P.  464), 

A  permissive  nier  of  a  way  is  not  i  noonsistent  with  a  right  to 

RMme  the  way.      In  determining  whether  or  not  a  way  has 

^tta  dedicated  to  the  public,  the  proprietor's  intention  must 

W  eooadered.    If  it  appear  only  that  he  has  suffered  a  con- 

liuial  user,  that  may  prove  a  dedication  ;  but  such  proof  may 

be  lebotled  by  evidence  of  acts  showing  that  he  contemplated 

^  a  license  resumable  in  a  particular  event.    Thus,  where 

fbe  owner  of  land  agreed  with  an  iron  company,  and  with  the 

■^hitaiits  of  a  hamlet  repairing  its  own  roads,  that  a  way  over 

>>  land  in  such  hamlet  should  be  open  to  carriages,  that  the 

^BH^iBy  should  pay  him  St.  a  year  and  find  cinder  to  repair 

^  ^,  and  that  the  inhabitants  of  the  hamlet  should  lead 

*^lay  down  the  cinder,  and  the  way  was  thereupon  left  open 

^  all  persooft  passing  with  carriages  for  nineteen  years,  at  the 

^  of  which  time  a  dispute  arising,  the  passage  was  inierrupted, 

y^  the  interruption  acquiesced  in  for  nve  years :  it  was  neld, 

tutthe  evidence  showed  no  dedication,  but  a  license  only,  resum- 

*hleoa  breach  of  the  agreement.    {Barraelough  v.  Jokmon,  8 

Ad.  Ac  El.  99 ;  3  Nev.  fie  P.  %33.)    A  dedication  to  the  public 

"*>7  ha  piesnmed  from  a  shorter  time  than  is  necessary  to  esta- 

}^  a  right  of  possession  to  land ;  and  it  has  been  presumed 

°M  a  user  by  the  public  during  a  period  of  eignt  years, 

^  efsn  six  years.     {Rugby  Chtrity  v.  Merryweather,  11 
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£ut,  376).  So  where  a  court  on  one  side  of  a  public  street 
in  London  was  left  open  to  the  public,  and  occasionally  used 
as  a  communication  from  one  part  of  the  street  to  another,  a 
dedication  to  the  public  was  presumed.  (Rex  y.  Lloyd,  1 
Camp.  268 ;  3  T.  R.  265).     Where  a  canal  company  ori- 

E*naliy  erected  a  bridge  for  the  use  of  the  tenants  of  particular 
nds,  but  for  ten  years  the  public  had  crossed  it  without  inter- 
ruption :  it  was  held,  that  it  was  properly  left  to  the  jury  to 
say,  whether  the  company  intended  or  not  to  dedicate  it  to  the 
public,  and  the  jury  having  so  found,  the  court,  in  the  absence 
of  any  misdirection  in  law,  refused  to  interfere  with  such  find- 
ing. (Surrey  Canal  Company  v.  Hall,  1  Scott,  N.  S.  264 ; 
I  Mann.  &  G.  382.  See  Rex  v.  Wright,  3  B.  &  Ad.  681.) 
A  user  by  the  public  of  an  open  strand  or  waste  does  not  necesp 
sarily  lead  to  the  inference  that  the  owner  of  the  soil  has  aban- 
doned  his  rieht  to  it,  and  given  it  to  the  public.  Although  the 
dedication  of  a  way  to  the  public  may  be  partial  or  limited  as 
to  the  sort  of  way,  (as  to  a  oorseway,  &c.)  yet  there  cannot  be 
a  qualified  dedication  to  the  public,  subject  to  a  power  of  re- 
sumption to  the  grantor,  for  that  would  be  the  reservation  of 
a  right  inconsistent  with  the  dedication  to  the  public.  ( Fitt- 
Patrick  v.  Robingon  and  others,  1  Hudson  &  Brook,  585.  See 
Blundell  v.  Catterall,  5  B.  &  Aid.  315 ;  Lade  v.  Shepherd,  2 
Str.  1004 ;  Barraclough  v.  Johnson,  3  Nev.  &  P.  233. )  There 
can  be  no  dedication  to  the  public  of  land  as  a  highway,  with 
a  reservation  of  a  right  of  making  cuts  through  the  land  when 
wanted  for  the  purpose  of  drainage.  ( Rex  v.  Leake,  2  Nev.  & 
M.  595  -,  5  B.  &  Ad.  469.)  It  seems  that  the  setting  out  a  road 
under  a  local  act,  by  commissioners,  for  the  use  of  particular 
persons,  which  in  ract  has  been  used  by  the  public  for  many 
years,  is  not  sufficient  evidence  of  a  dedication,  without  evidence 
of  acquiescence  on  the  part  of  the  parish.  ( Rex  v.  St,  Benedict,  4 
B.  &  Aid.  447.  See  Camphell  v.  Wilton,  3  East,  294.  See  Rex  v. 
Miller,  1  B.  &  Ad.  32 ;  Rei  v.  Edge  Lane,  6  Nev.&  M  81). 
Acts  of  A  tenant  for  ninety  nine  years  cannot  dedicate  a  way  to  the 

tcnanit.  public,  without  the  consent  of  the  owner  of  the  fee ;  and  per- 

mission by  such  tenant  will  not  bind  the  landlord  after  the  expira- 
tion of  the  term.     (But  see  ante  pp.  25—27.     Wood  v.  Veal, 

5  B.  &  Aid.  474.    See  4  B.  &  Ad.  75  ;  Reg,  v.  Bliss,  7  Ad. 

6  £11.  555 ;  Barraclough  v.  Johnson,  8  Ad.  &  £11.  104).  In 
Wood  v.  Veal,  (5  B.  &  Aid.  454),  the  public  had  used  a  way 
over  the  locus  in  quo  as  long  as  could  be  remembered  ;  but  the 
land  had  been  under  a  leaiie  for  ninety-nine  years  during  the 
whole  time,  and  it  was  left  as  a  question  for  the  jury,  whether 
there  had  been  a  dedication  to  the  public  before  the  term  com-^ 
menced,  for  if  not,  there  could  be  no  dedication  except  by  the 
owner  of  the  fee,  and  the  lease  explained  the  user  as  not  being 
referable  to  a  dedication  by  such  owner.  Yet  there  was 
strong  evidence  to  show  that  the  landlord  could  not  have 
been  ignorant  of  the  user.  (8  Ad.  &  £11.  104.  See  Rex  v. 
Lloyd,  I  Camp.  260;  Baxter  v.  Taylor,  1  Nev.  &  M.  13.) 
But  where  a  lease  was  granted  of  certain  ground  to  be  a  pas- 
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age  for  fifty-aiz  yean,  evkleiice  of  the  user  of  the  road  by  the 

EhBc  three  or  four  years  after  the  expiration  of  the  lease  was 
Id  to  be  evidence  of  a  gift  to  the  public.  (  Rex  v.  Hudtm, 
Str.  909).  Where  a  public  footway  over  crown  land  was 
extiDguished  by  an  incloaare  act,  but  used  for  twenty  years 
ifierwards  by  the  public,  it  was  held  not  to  be  a  dedicatioa 
to  the  public,  as  it  did  not  appear  to  have  been  with  the  know* 
ledge  of  the  crown.  {Harper  v.  CharUiworth,  4  B.  &  Cr. 
574).  However,  after  a  long  lapse  of  time,  and  a  frequent 
daoge  of  tenants,  and  from  the  notorious  and  uninterrupted 
Me  of  a  way  by  the  public,  it  may  be  presumed  that  the  land« 
lovd  had  notice  of  the  way  being  used,  and  that  it  was  so  used 
with  his  concurrence.  (tUx  v.  Barr,  4  Camp.  N.  P.  C.  16). 
And  ootiGe  to  the  stewani  is  notice  to  the  landlord.  (Id. ;  Due 
LFokjf  V.  WiUon,  11  East,  56).  It  seems  that  there  may  be  a 
pinial  dedication  of  a  highway  to  the  public ;  but  where  the 
owner  of  lands  had,  on  ue  making  a  new  road  over  his  pro* 
petty,  eiven  bis  conaent  thereto  on  condition  of  its  being  used 
woou  carts,  it  was  held,  that  if  even  by  law  there  could  not 
be  a  restriction  to  a  public  way,  the  grant  amounted  only  to  a 
lieeDse,  which  was  revocable,  and  that,  after  notice,  a  person 
uiagnich  way  with  coal  carts  would  be  a  trespasser.  (  Aiar- 
Ikii  o/  Sttifford  v.  Cnyney,  7  B.  &  Cr.  257.  See  RoberU  v. 
^*T>  1  Camp.  262  ;  Rex  v.  Inh.  of  NorthampUmshire,  2 
Haale  &  S.  262.)  Where  there  has  been  a  public  king's 
^hway,  DO  length  of  time  during  which  it  may  not  have  b€«n 
BMd  wUl  prevent  the  public  from  resuming  the  right,  if  they 
tUnk  proper.  (Rex  \,  Inh,  of  St.  James  t,  2  Sel.  N.  P.  1352, 
^  ed.  See  2  B.  &  Aid.  662 ;  Rei  v.  Mountague,  4  B.  & 
C.  598).  As  to  the  law  of  Highways,  see  statute  5  &  6  Wm. 
^f  c.  50,  with  notes  by  Shelf ord,  and  Bum's  Justice,  by  Chitty, 
tit  Highways. 

The  freehold  of  the  highway  is  in  the  owner  of  the  freehold  of  Owocrehip  of 
^Mfl,  although  the  king  and  his  subjects  may  pass  and  repass  aoll  in  bish- 
»t  their  pleasure.     (2  Inst.  705  ;  Sir  John  Udev.  Shepherd,  2  ^"y*- 
^- 1044).   The  owner  of  the  soil  is  entitled  to  all  proBts,  trees, 
tad  mines  upon  or  under  the  highway.    (1  Roll.  Abr.  392 ;  1 
KQrr.143).  In  the  82nd  section  of  the  sUt  5  &  6  Wm.  4,  c.  50, 
there  isa  saving  of  mines  to  the  owner  of  lands,  taken  for  widen- 
<QK  Barrow  roads.     The  soil  does  not  vest  in  turnpike  trustees, 
*D0  have  only  the  control  of  the  highway,  without  a  special 
eUoMforthat  purpose.  {Davieon  v.  CiU,  1  East,  69.    Seealso 
f^n  v.  Mertey  Navigatitnt,  9  B.  6c  C.  95  ;  Rex  v.  Thanuu,  Id. 
*U).   The  owner  of  land  adjoining  only  one  side  of  the  high- 
ly Biay  maintain  an  action  of  trespass  against  one  who  suners 
ha  ctttle  to  depasture  along^e  highway,  (  Dovattoti  v.  Payne, 
^H.Bl.  527  ;  Sf  evens  v.  Whuller,  11  East,  51) :  or  an  action 
w  ejectment  of  land  over  which  there  is  a  public  right  of  way. 
iOeodtitUy.  Alker,  1  Burr.  133  ;  Doe  v.  WiikinMon,  3  B.  & 
V^*^U.    And  see  Scales  v.  Ptc/ceritig,  4  Bing.448).    The 
PCBumptioB  of  law  is,  that  waste  land  adjoining  a  road  belonga 
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to  the  owner  of  the  toil  of  the  adjotoing  incloaed  laod,  aod  not 
to  the  lord  of  the  maoor,  {Ste^l  v.  Friekett,  2  Stait.  463; 
Seomtu  V.  Marrell,  I  Beav.  251 ) ;  whether  such  owner  be  a 
freeholder,  copyholder,  or  leaseholder.     {Dm  d.   Primg  v. 
Feanev,  7  B.  &  C.  304 ;  S.  C.  9  D.  &  R.  908).    The  right 
to  land  adjoining  either  side  of  the  road  extends  to  the  oeatre. 
(Cooke  V.  Giacii,  11  Price,  736).    But  it  seems  that  roada  aet 
out  under  an  inclosure  act  do  not  by  presumption  of  law  be- 
long to  the  adjoining  owners.    ( Rei  v.  Edmouton,  1  M.  6c  Rob. 
24  ;  Rex  v.  Wright,  3  B.  Ac  Ad  681 ).    Where  the  herbage  of 
a  road  becomes  vested  by  the  general  inclosure  act,  41  Geo. 
8,  c  109,  s.  11,  in  the  proprietors  of  allotments  on  each  flkie» 
no  presumption  arises  that  the  soil  itself  belongs  to  such  pro- 
prietor.   (Rmv  Hat/i«/</,4Ad.  &  £11.  156).    But  such  pre- 
iumptive  right  of  the  owner  of  the  adjoining  land  may  be  re- 
pelled by  evidence  of  acts  of  ownership  by  the  lord  of  the 
manor,     (ilnim.  Lofft,  358).    Though  pHmd  facie  the  pre- 
sumption is,  that  a  strip  of  land  lying  between  a  highway  end 
the  adjoining  close,  belongs  to  the  owner  of  the  close  ;  as  the 
presumption  also  is,  that  the  highway  itself,  ad  medium  Jilum  vUi 
does,  such  presumption  is  confined  to  that  extent,  for  if  the  nar- 
row strip  be  contiguous  to,  or  commooioate  with,  open  com- 
mons or  larger  portions  of  land,  the  presumption  is  either  done 
away,  or  considerably  narrowed ;  for  the  evidence  of  ownership, 
which  applies  to  the  larger  portions,  applies  also  to  the  narrow 
strip  which  communicates  with  them.     (Grote  ▼.   Weet,  7 
Taunt  39;    Headtam  v.   Hediey,  Holt,   N.  P.   C.  463). 
Upon  a  question  whether  a  pieoe  of  waste  land,  between 
a  highway  and   indosures,  belonged  to   the   plaintiff,  the 
owner  of  the  adjoining  inclosure,  or  to  the  lord  ol  the  manor, 
it  was  held  that  the  lord  might  give  evidence  of  |^nts  by 
him  of  the  waste  between  the  road  and  the  other  mclosuree 
of  other  persons  at  a  distance  from  the  spot  claimed  by  the 
plaintiff,  provided  such  evidence  were  confined  to  the  road 
which  passed  by  the  spot  claimed  by  the  plaintiff.    (  Dos  d.  Bar- 
rett V.  Kemp,  7  Bing.  332 ;  5  Mann.  &  R.  173 ;  2  Bing.  N.  S. 
102.  See  Stanley  v.  White,  1 4  East,  332 ).  In  a  case  where  it  was 
contended  that  balks  are  by  presum  ption  of  la  w  the  property  of  the 
owner  of  the  adjoining  soil,  Taunton  J.  said,  "  Is  there  auoh  a 
presumption  ?  the  common  instance  of  a  presumption  of  that 
kind  is  in  the  case  of  roads.    Balks  are  strips  of  land  lying 
between  lands  which  are  private  property  ;  if  the  presumptioB 
be  as  stated,  it  is  at  any  rate  not  so  familiarly  known."    {The 
Bailiffs  of  Godmanchester  v.  Phillipi,  4  Ad.  &  £11.  560). 
How  private       "^  private  way  is  a  right  which  one  or  more  persons  have 
wayi  may  be  of  gomg  over  the  land  of  another.    This  may  be  claimed 
ilainied.         either  by  grant,  prescription,  custom,  by  express  reservation, 
as  necessarily  incident  to  a  grant  of  land,  or  by  virtue  of  an 
inclosure  act  (Selw.  N.  P.  1241).  A  person  having  a  private 
way  over  the  land  of  another  cannot,  when  the  way  is  become 
impassable  by  the  overflowing  of  a  river,  justify  going  on  the 
adjoining  land,  although  such  land,  as  well  as  the  land  over 
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•fcieh  tbe  way  rans  belongs  to  the  grantor  of  the  w^ ; 
{Ttftm'  V.  Wkitehtad,  2  Douffl.  475;  4  Maule  &  S.  387;) 
ktif  a  highway  be  impsnable,  the  pablic  are  entitled  to  pass 
■  another  line.  (Id.) 

I.  Bff  Gnitt.—A  way  may  be  elaimed  by  grant,  as  where 
L  gnats  that  B.  shall  have  a  way  throagh  a  particular  eloae, 
{Cm.  Dig.  Chimin,  (D.  3) ;  so  a  covenant  that  another  shall 
have  sad  Qte  a  vray  amounts  to  a  grant.    (  Holmn  t.  SeUir,  3 
Lev.  306.)    And  if  a  man  seised  of  Whiteacre  and  Black- 
acre  ases  a  vray  throagh  the  latter  to  tbe  former,  and  after- 
vaida  giants  Whiteacre,  with  all  ways,  &c.,  such  right  of  way 
paws  to  tbe  grantee.  {Staple  ▼.  Haydon,  6  Mod.  3).    Where 
a  l«ie  of  premises  described  them  as  shotting  on  an  intended 
«iy,  thirty  feet  wide,  not  then  set  out,  the  soil  of  which  was  the 
fiipatj  of  the  lessor :  and  the  lessee  granted  an  underlease, 
dMcnbmg  the  piemiees  as  abutting  on  an  intended  way,  with* 
sot  sped^ng  the  breadth ;  it  was  held  that  the  sub-lessee 
vas  entitled  to  a  convenient  way  only.  (  Harding  v.  WUton, 
I  B.&  Cr.  96.)  Where  certain  houses,  with  a  piece  of  g^nnd, 
part  of  an  adjoining  yard,  were  leased  to  a  tenant,  together 
with  all  ways  with  tbe  said  premises  or  any  part  thereof  wed 
w  n^tfftd  hefare ;  and  at  tne  time  of  tbe  lease  granted  the 
whole  of  the  yard  was  in  the  occupation  of  one  person,  who 
bad  always  used  and  enjoyed  a  right  of  way  to  every  part  itf 
that  yard :  it  was  held  that  tbe  lessee  was  entitled  to  such  right 
cfwayto  the  part  of  the  yard  demised  to  him.  (Koovttra  v. 
liKM,  5  B.  &  Aid.  830 ;   S.  C.  I  Dowl.  &  Ryl.  506.)    If  a 
dose  is  conveyed,  toith  alt  toays  thereto  belonging  and  op- 
P"triaia^,  the  easement  will  not  pass,  except  in  the  case  or  a 
*ay  of  aecesaity,  where  such  right  of  way  would  pass  without 
any  words  of  grant  of  ways.  (Grymes  ▼.  Peacock,  Bulst  17.) 
wt  a  way  not  strictly  appurtenant  will  not  pass  by  those 
^sids  in  a  conyeyance,  unleas  the  parties  appear  to  have 
mended  to  use  them  in  a  sense  lai^r  than  their  ordinary 
IjBal  tense.    ( Barlow  v.  Rhodet,  1  Crompt.  &  Mees.  439). 
The  words  "  belonging  and  appertaining     are  synonymous* 
(Id.  448).    Where  an  underlease  described  the  ground  de- 
■iaad  and  the  ways  granted  by  the  words  *'  all  ways  there* 
sBlo  appertaining,    a  road  over  the  soil  of  the  original  lessor 
*as  held  not  to  pass  by  those  words,  although  it  might  by 
^  words  "  heretofore  used."   (Harding  v.  Wilum,  2  B.  & 
Cr*96.)    Where  the  plaintiff  claimed  a  right  of  way  over 
^  defendant's  soil,  and  it  appeared  that  in  the  defendant's 
V^*  granting  him  all  ways,  without  exception  or  qualifica- 
"^f  there  was  a  covenant  for  contributing  vrith  other  occupiers 
<f  the  ieaaor's  property  to  the  keeping  up  paths,  &c.  used  in 
'■■MMi  \^  them,  and  it  was  proved  that  the  plaintiff  had 
*l*iyB  used  the  path  in  question,  and  that  there  was  no  other 
f^  to  which  the  covenant  could  apply,  it  was  held,  that  it 
■iS^t  be  inferred  that  the  defendant  took  the  soil  demised  to 
^f  aobject  to  the  plaintifTs  right  of  way.     (  Oakley  v.  Adam' 
*«i8  Bug.  356  ^  S.  C.  1  Moore  &  Scott,  510.)    In  1728, 
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land  was  let  on  a  building  lease,  which  expired  at  Lady^day 
1824.  In  1819,  plaintiff,  by  virtue  of  a  demise  from  an 
under-lessee,  which  expired  in  1820.  was  in  possessioii  of  a 
house  erected  on  a  part  of  this  land,  and  under  thai  demise 
exercised,  as  all  his  predecessors  had  done  for  more  than 
thirty  years,  a  right  of  way  over  a  passa^  on  one  side  of  his 
house  as  necessary  for  the  use  and  enjoyment  thereof,  par- 
ticularly for  repairing  the  eastern  side:  the  under-lessees 
interest  expired  in  1822 ;  defendant  was  in  possession  of  the 
soil  of  the  passage  by  virtue  of  an  assignment,  in  1791,  of  the 
lease  of  1728.  In  1819,  the  party  possessed  of  the  reversion 
expectant  on  the  lease  of  1728  demised  to  the  plaintiff  the 
house  of  which  he  was  in  possession  as  above  for  fifty-seven 
years  and  a  half,  to  hold  from  Lady-day  1824,  together  with 
all  the  appurtenances  to  the  same  belonging,  subject  to  a 
covenant  for  repairs.  In  1822,  the  reversioner  demised  the 
soil  of  the  passage  to  defendant  for  sixty-one  years,  to  hold 
from  Lady-day  1824 :  held,  that  under  the  demise  of  1819 
plaintiff  was  entitled  to  a  right  of  way  over  defendant's 
passage.  ( lliuchciiffe  v.  Eari  Kinnoul,  5  Bing.  N.  C.  1  ; 
6  Scott,  650.)  In  an  action  for  obstructing  a  way,  granted 
by  a  lease  from  the  defendant  to  the  plaintiff,  the  ju<^  will 
receive  evidence  of  the  state  of  the  premises  at  the  time  of 

? [ranting  the  lease,  and  will  then  put  a  construction  on  the 
ease  as  to  the  line  along  which  the  way  is  granted  ;  but  he 
will  not  receive  evidence  of  the  declarations  or  acts  of  the 
parties,  either  before  or  after  the  lease,  as  showing  where  the 
way  is  or  was  intended  to  be ;  but  if  it  be  uncertain  on  the 
words  of  the  grant  which  of  two  ways  is  intended,  the  judge 
will  receive  parol  evidence  to  show  which  the  grantor  meant 
to  grant.  {Oshorv  v.  Whe,  7  Car.  &  P.  761.)  Where  a  tes- 
tator being  seised  in  fee  of  the  adjoining  closes  A.  and  B., 
over  the  former  of  which  a  way  had  immemorially  been  used 
to  the  latter,  devised  B.  with  the  appurtenances ;  it  was  held 
that  the  devisee  could  not,  under  the  word  **  appurtenanen,'* 
claim  a  right  of  way  over  A.  to  B.,  as  no  new  right  of  way  was 
thereby  created,  and  the  old  one  was  extinguished  by  the  unity 
of  seisin  in  the  devisor.  {WhalUy  v.  Ihompioti,  1  Bos.  & 
Pull.  371).  An  exMting  way  will  pass  by  the  word  "  appur- 
tenances **  (Id.)  Where  the  le  is  a  unity  of  seisin  of  the  land, 
and  of  the  way  over  the  land,  in  one  and  the  same  person,  the 
right  of  way  is  either  extinguished  or  suspended,  according  to 
the  duration  of  the  respective  estates  in  the  land  and  the  way  ; 
and  after  i*uch  extinguishment,  or  during  such  suspension  of 
the  ri{ibt,  the  way  cannot  pass  as  an  appurunant  under  the 
ordinary  legal  sense  of  that  word.  In  the  case  of  an  unity  of 
seisin,  in  order  to  pass  a  way  exbtingin  point  of  user,  but  ex- 
tinguished or  suspended  in  point  of  law,  the  grantor  must 
either  emplojjr  words  of  express  grant,  or  must  describe  the 
way  in  question  as  one  **  used  and  enjoyed  with  the  land  " 
which  forms  the  subject  matter  of  the  conveyance.  {Jamet 
v.  Vlant,  4  Ad.  &  £1.  761.)    Estates  A.  and  B.,  formerly 
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&&Bet,  became  vested  in  coparceoen.  Before  that  time 
a  ifht  of  way  had  been  eojoyed  from  A.  over  B.,  and  after 
the  BDJty  of  seisin  the  way  always  continued  to  be  used. 
Tlie  parceners,  for  the  purpose  of  making  partition,  conveyed 
to  a  releasee  to  uaes  the  messuages,  tenements,  lands,  &c.  (of 
viudi  the  estates  consisted  i,  and  all  houses,  outhouses,  ways, 
nsements,  &c.  to  the  said  several  messuages  or  tenements, 
laads,  &C.  belonging  or  appertaining  or  therewith  usually 
keM, used, occupied,  or  enjoyed;  to  have  and  to  hold  the 
neasBsges,  Sec  called  A.,  with  the  buildings,  lands,  &c.  there- 
Wkto  belonging,  and  their  appurtenances,  to  the  releasee,  to  the 
OK  of  3.  in  fee  ;  habendum,  as  to  estate  B.,  in  similar  terms ; 
with  respect  to  the  parcels,  to  the  releasee  to  his  own  use  in 
fce,  in  order  that  he  might  become  tenant  to  the  precipe  in  a 
ncoveiy :  it  was  held,  that  the  deed  sufficiently  showed  an  inten- 
tioD  that  a  right  of  way  (which  was  admitted  to  have  been  used 
ip  to  the  time  of  the  deed)  from  the  high  road  over  B.  to  A. 
asd  back,  for  the  convenient  use  of  A.  by  the  occupiers  of  A. 
i^d  pass  to  the  uses  limited  as  to  A. ;  that  by  the  word 
"  appartenances"  in  the  habendum  as  to  A.,  interpreting  that 
daose  with  reference  to  the  other  parts  of  the  deed,  the  way 
in  qoestion  did  pass ;  and  that  the  releasee  to  uses,  having  no 
(State  in  A.,  interpreting  that  clause  with  reference  to  the  other 
parti  of  the  deed,  the  way  in  question  did  pass  ;  and  that  the 
■^leasee  to  uses,  having  no  estate  in  A.,  had  not  such  seisin 
af  the  soil  as  would  extinguish  the  right  of  way  by  unity  of 
«isa.  ( Janei  v.  Plant,  4  Ad.  &  £1.  749  ;  2  Nev.  &  M. 
517). 

Nothing  is  more  clear  than  that  under  the  word  "  appurte- 
Baaoes,"  according  to  its  legal  sense,  an  easement  which  has 
^Moooie  extinct,  or  which  does  not  exist  in  point  of  law,  by 
'aason  of  unity  of  ownership,  does  not  pass.  (Grimei  v. 
Pmeoek,  1  Bulst.  17  ;  Saundtys  v.  Oliff,  Sir  T.  Moore,  467  ; 
^^Uey  V.  Thompson,  1  Bos.  &  P.  371  ;  Clements  v.  Lam- 
^1 1  Taunt.  205 ;  and  Barlow  v.  Rhodes,  1  Cromp.  &  Mees. 
«9;««i<*,  p.59.) 

If  the  grantor  wish  to  revive  or  to  create  such  a  right,  he 
But  do  it  by  express  words,  or  introduce  the  terms  **  there- 
*itb  Qsed  and  enjoyed  ;"  in  which  case  easements  existing  in 
paint  of  fiict,  though  not  existing  in  point  of  law,  would  vest 
»  the  grantee.  (Per  J.  Parke,  J.,  2  Nev.  &  Mann,  522). 
^^^aomnnioners  of  partition  may  award  a  right  of  way  over  the 
'^nds  of  one  party  to  the  lands  of  another  party  interested  in 
*e  partition.  {Utter  v.  Luter,  3  Y.  &  Coll.  640). 

A  right  of  way  or  a  right  of  passage  for  water  (where  it  does  Presamption 
not  create  an  interest  in  the  land)  is  an  incorporeal  right,  and  of  itranu  or 
itaads  upon  the  same  footing  with  other  incorporeal  rights,  ^^^' 
nch  as  nghts  of  common,  rents,  advowsons,  &c.    It  lies  not 
IB  fivoy,  but  in  srant,  and  a  freehold  interest  in  it  cannot  be 
^**ted  or  passed  (even  if  a  chattel  interest  may,  which  it 
"ems  cannot,)  otherwise  than  by  deed.    (5  B.  &  Cr.  229. 
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See  anUt  p.  49—51 .)  Grants  of  rights  of  way  are  preBomed 
from  long  eojoymeat  wbere  its  commeDCement  cannot  be  ac- 
counted for,  unless  a  grant  has  been  made.  (5  B.  &  AUL 
237.)  The  uninterrupted  enjoyment  of  a  right  of  way  far 
twenty  years,  in  the  absence  of  evidence  that  it  had  been  used 
by  leave  or  favour,  or  under  a  mistake,  was  held  sufficient  to 
leave  to  a  jury  to  presume  a  grant,  alU^ougb  the  road  in  queslioa 
had  been  extinguished  about  twenty-six  years  before,  under  the 
award  of  the  commissioners  of  an  mclosure  act.  (CampbtU  v. 
Wilton,  3  East.  294.)  So  where  there  had  been  an  absolute  ex- 
tinguishment of  a  right  of  way  for  many  years  by  unity  of  pos- 
session, but  the  way  had  been  used  for  thirty  years  preceding 
an  action  for  its  obstruction,  the  jury  were  directed  to  preswiie 
a  grant  from  the  defendant.  ( Keymer  v.  Sumnun,  Bull.  N.  P. 
74,  cited  3  T.  R.  157.)  Where  a  defendant  pleaded  a  ^prant 
of  a  right  of  way  by  deed  subsequently  lost,  and  the  plaiAtiff 
in  his  replication  traversed  the  grant,  and  at  the  trial  there  was 
oonflicting  testimony  as  to  the  uninterrupted  user  of  the  way, 
a  direction  by  the  judge  to  the  jury  to  nnd  for  the  defendant, 
if  they  thought  he  had  exercised  the  right  of  way  uninterrupt- 
edly for  more  than  twenty  years  by  virtue  of  a  deed,  and  to 
find  for  the  plaintiff  if  they  thought  there  had  been  no  way 
tranted  by  deed,  was  held  right  (  Liveit  v.  Wilson,d  Bing.  115.) 
Though  an  uninterrupted  possession  for  twenty  years  and  up- 
wards be  a  bar  to  an  action  on  the  case,  yet  tne  rule  must  be 
taken  with  this  qualification,  that  the  possession  was  with  the 
acquiescence  of  the  person  seised  of  an  estate  of  inheritance. 
The  mere  knowledge  of  the  tenant  is  not  sufficient,  otherwise 
he  might  collude  to  the  prejudice  of  his  landlord.  But  pre- 
sumptions are  sometimes  made  against  the  owners  of  lands, 
during  the  possession  and  by  the  acquiescence  of  their  tenants, 
in  cases  of  rights  of  way  and  of  common,  because  the  tenant 
snflers  an  immediate  and  palpable  injury  to  his  own  poososaion, 
and  therefore  is  presumed  to  be  upon  the  alert  to  guard  the 
rifffats  of  his  landlord  as  well  as  his  own.  (Daniel  ▼.  North, 
11  East,  372.)  In  every  case  where  the  party  claiming  relies 
on  his  want  of  possession,  the  quesdon  whether  he  knew  or  not 
of  the  enjoyment,  is  to  be  determined  by  the  circumstances  of 
the  case,  and  may  very  properly  be  left  for  the  consideration  of 
the  jury.  (Dawion  v.  Duke  of  Norfolk,  1  Price,  247  ;  Grmy 
V.  Bond,  2  Brod.  &  Bing.  667.)  The  user  of  a  way  during 
the  occupation  of  tenants  does  not  bind  the  landlord,  unless  be 
was  aware  of  it ;  but  if  the  user  has  been  for  a  great  length  of 
time,  it  may  be  presumed  that  he  was  aware  of  it.  (Datnss  ▼. 
Stephens,  7  Carr.  &  P.  570.)  The  knowledge  of  the  owner 
of  the  land  and  his  acquiescence  may  be  presumed  from  cir« 
cumstances.  Thus  where  the  lessees  of  a  fishery  had  publicly 
landed  their  nets  on  the  shore  at  A.  for  more  than  twenty 
veaiB,  and  had,  at  various  times,  dressed  and  improved  the 
landing-place,  and  both  the  fishery  and  the  landing-place  ori- 
ginally belonged  to  one  person,  but  no  evidence  was  offered  to 
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im  diat  be  or  those  who  under  him  owned  the  ihore  at  A. 
kwr  of  die  hmding  nets  by  the  leasees  of  the  fishery ;  it  wm 
Ud,  that  it  WM  properly  left  to  the  jnnr  to  presume  a  grant 
of  1^  ri|^  ef  hndiog  to  the  kssees  of  the  fishery  by  some 
hoMf  owner  of  the  ahora  at  A.  {Cny  v.  Baud,  2  Brod.  & 
Biq^fi$7  ;  S.  C.  5  Moore,  527.) 

%  £jf  PrtMeripUan. — A  private  way  may  also  be  claimed  by 
pucription ;  as  that  a  man  is  seised  in  fee  of  a  certain  messuage, 
ladtbalhe,  and  all  those  whose  estate  he  has  in  the  same 
WMi^e,  bare  from  time  immemorial  had  a  way  (describing  it 

iitbe  case  may  be)  from to .    A  wa^  being  only  an 

Mimeat,  and  not  an  interest,  should  not  be  laid  as  appendant 
ff  ijipaftenant  (Yelv.  159.)    Where  a  particular  tenant  re- 
fesB  a  prescriptive  right,  be  must,  before  the  act  2  &  3  Will. 
4,e.  71,  have  set  forth  the  seisin  in  fee  of  the  owner,  and  then 
We  traced  his  own  title  from  the  owner  of  the  fee.    (2  Salk* 
i62  i  Com.  Dig.  Chimin.  (D.  2. )  ).  Unity  of  possession  of  the 
had  ts  wbicb  the  way  is  claimed  as  appurtenant,  with  the  land 
sicr  which  the  way  lies,  extinguishes  the  way  ;  for  it  is  an 
ttmr  10  the  prescription,  and  the  way  is  against  common 
^l  (1  RoU.  Abr.  935 ;  3  T.  R.  157 ;  5  £ast,  295 ;  WhalUy 
f.Thmum,  1  Boa.  U  Pull.  371 ;  Buckby  v.  CoUi,  5  Taunt. 
}U.)    Bat  where  in  trespass  quare  clausumf regit,  defendant 
pEKribed  in  a  qu§  ntate  for  a  right  of  vray  over  the  tocut  im 
fB»,  aid  it  appeared  that  the  defendant's  land  had,  within 
ttj  jeais,  been  part  of  a  large  common,  and  afterwards  in* 
cwed  noder  the   provisions  of  an  act  of  pariiament,  and 
lUoMed  to  the  defendant's  ancestor,  it  was  held,  that  nol- 
^'^Xinding  this  evidence  the  right  claimed  by  the  defend- 
>it'i  plea  might  in  law  exist ;  and  the  jury  having  found  that 
■  ^  it  did  exist,  the  court  refused  to  disturb  the  verdict. 
(Uriaaf  V.  Johnion,  9  B.  &  Cr.  933.)    If  the  lessor  enjoy 
•  pnso^tive  right  of  way,  or  any  other  easement,  by  virtue  of 
w  dsaused  premises,  such  right  will  pass  to  the  tenant  (or  Kfe 
*jcva.    Before  the  act  2  &  3  Will.  4,  c.  71,  (see  ants.  a.  6, 
tt>  1^24,)  the  only  distinction  between  a  tenant  for  years  and 
^teaantfbr  life  was,  that  the  former  in  pleading  could  not  pre- 
*^  in  his  own  right ;  but  he  roust  have  asserted  the  right 
^^KBBgb  bis  landlord,  or  the  owner  of  the  freehold.  (Caatrstf 
^'Stipheni,  Styl.  300 ;  Downey  v.  Cathford,  Carth.  432.) 

%»  By  CaitoM.— A  custom  that  every  inhabitant  of  such  a 
^  ihall  have  a  way  over  such  land,  either  to  church  or  mai^ 
"^  ii  good ;  because  it  is  only  an  easement,  but  not  a  profit, 
i,  H.  60  b ;  Co.  litt.  110  b ;  Cio.  Eiis.  180.  See  2  H. 
BL383.) 

4.  By  Exprtu  Beeervatian. — A  right  of  way  may  be  claimed 
^9ttpress  reservation ;  as  where  A.  grants  lands  to  another, 
HJorriog  to  himself  a  way  over  such  land.  ( 1  Roll.  Abr.  109, 
!"•  ^ ;  Com.  Dig.  Chimin,  (  D.  2 .)  ;  and  see  Earl  rf  Cardu 
Ittv.iinsiUi^e,  2  Bam.  &  Cr.  197  ;  3  Dowl.  &  R.  414.) 

^  For  A^sc(»i(y.— As  a  right  of  way  may  be  created  by  an  ^ 
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express  grant,  so  it  may  also  arise  by  an  implied  grant,  where 
the  circumstances  are  such  that  the  law  will  imply  such  grant. 
This  right  of  wsy  has  been  commonly  termed  a  way  of  imms- 
sity,  but  it  is  in  fact  only  a  right  of  way  b^  implied  grant ; 
for  there  seems  to  be  no  difierence  where  a  thmg  is  granted  by 
express  words,  and  where  it  passes  as  incident  to  the  grant  by 
operation  of  law.  ( I  Wms.  Saund.  323,  note.  See  4  Manle 
&  S.  387.)  A  purchaser  of  pan  of  the  lands  of  another  has 
a  way  of  necessity  over  the  vendor's  other  lands,  if  there  be 
no  convenient  way  adjoining  ;  so  if  a  man  having  four  closes 
lying  together  sells  three,  and  reserves  the  middle  cloee,  to 
which  he  has  no  way  but  through  one  of  those  sold,  although 
be  did  not  reserve  any  way,  yet  he  shall  have  it  as  reserved  to 
him  by  the  law.  (Clark  v.  Cf}gge,  Cro.  Jac  170 ;  Jordan  ▼. 
Attwcid,  Owen,  121.)  A  way  of  necessity  passes  by  a  grant 
or  lease  of  the  land,  without  being  expressed ;  for  the  land 
cannot  be  used  without  a  way.  (  Beaudely  v.  Brook,  Cro.  Jac 
1890  A  conveyance  of  land  by  a  trustee,  to  which  there  is 
no  access  but  over  the  trustee's  land,  passes  a  right  of  way. 
(Howton  v.  Frearson,  8  T.  R.  50.)  So  if  the  owner  of  two 
closes  having  no  way  to  one  of  them  but  over  the  other,  part 
with  the  latter  without  reserving  a  right  of  way,  it  wUl  be 
reserved  to  him  by  operation  of  law.  (Id.)  Where  there  is  a 
private  road  through  a  farm,  the  parson  may  use  it  for  carrying 
away  his  tithe,  though  there  is  another  public  way  equally  oon* 
venient  {Cobb  v.  Setby,  6  Esp.  103.)  Unless  a  tithe  owner 
has  a  right  of  way  to  carry  titoe  oif  titheable  lands  within  the 
parish  by  grant  of  the  owner  of  the  fee.  or  by  prescription,  he 
nas,  primdfacit,  only  a  right  to  use  such  roaa  for  that  pur- 
pose as  is  used  at  the  time  by  the  occupier  to  carry  off  the 
other  nine  tenths;  and  if  he  has  any  furtner  right  to  use  any 
other  way  from  the  particular  close,  because  used  by  the  oc* 
cupier  for  other  agricultural  purposes,  or  for  more  convenient 
use  of  the  close,  though  not  for  the  purpose  of  carrying  off  the 
crop,  that  right  can  only  exist  while  such  way  continues,  with- 
out being  stopped  up  by  the  occupier.  (Jamet  v.  Dodt,  2  C. 
&  M.  266 ;   4  Tyrw.  101).    A  way  of  necessity  cannot  be 

f>leaded  generally,  without  showing  the  manner  in  which  the 
and  over  which  the  way  is  claimed  is  chai^d  with  it.  (Bui-' 
lard  v.  Hurriiov,  4  Maule  &  S.  387.  See  1  Wms.  Saund. 
323,  n.  6).  A  way  of  necessity  exists  after  a  unity  of  posses- 
sion, which  would  otherwise  have  extinguished  the  way,  and 
after  a  subsequent  severance.  ( Buckley  v.  Coles,  5  Taunt. 
311).  A  way  of  necessity  is  limited  by  the  necessity  which 
created  it ;  and  when  such  necessity  ceases,  the  right  of  way 
also  ceases ;  therefore  if,  at  any  subsequent  period,  the  party 
formerly  entitled  to  such  way  can  approach  the  place  to  whioo 
it  led  bv  passing  over  his  own  land,  by  as  direct  a  course  as  he 
would  nave  done  by  using  the  old  way,  the  latter  will  cease 
to  exist.  (  Holmet  v.  Goring,  2  Bing.  76 ;  S.  C.  9  Moore,  166; 
Reynolds  v.  Edwards,  Willes,  282). 
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The  gTutee  of  a  way  has  a  right  to  repair  it,  as  iocident  to  Reptir  of 
4epiiit(Com.  D».  Chimin.  (D.  6) ;  Godb.  63 ;  Gerrard  ▼.  ^•y* 
C«b.  2  fiok.  &  P.  N.  R.  109,  Vin.  Abr.  Inddeats,  (A)  ), 
ttdtlie  graDtor  is  not  bound  to  repair  (Com.  Dig.  Chimin, 
(D.  &))  unless  by  express  stipulation  or  prescription.  (1 
SbmL  322,  a.  n.;  Rider  ▼.  Smith,  3  T.  R.  766).  The  grantee  of 
apnratewayistomakeit.  (Osdornv.  Wiie,  7  Car.  &  P.  764). 
BjrcoDiDOD  law  be  who  has  the  use  of  a  thing  ought  to  repair 
itiUkleM  the  mntor  has  bound  himself  to  do  so.  (Tatflor  v. 
^^iUekmd,  1  Doug.  720;  Pomfret  v.  Ricrojt,  1  Wm8.Saund. 
JB,h.) 

^  gnoted  to  B.,  his  heirs  and  assigns,  occupiers  of  certain 
^om»  abutting  upon  a  piece  of  land  about  eleven  feet  wide, 
vUch  dirided  uose  bouses  from  a  house  then  belonging  to  A., 
^  right  of  iisiog  the  said  piece  of  land  as  a  foot  or  carriage 
«ij,iQd  gave  lum  *'  all  other  liberties,  powers,  and  autho* 
littsiaodeDt  or  appurtenant,  needful  or  necessary  to  the  use, 
Ncipation,  or  enjoyment  of  the  said  road,  way,  or  passage  :" 
tns  held,  that  under  these  words  B.  had  a  right  to  put  down 
jl^igstoiie  in  this  piece  of  land  in  front  of  a  door,  opened  by 
in  «tt  of  his  house  into  this  piece  of  land.    It  was  observed  * 

b7CAtn6reJ.,that  the  nature  of  the  thing  was  material  in 
^^■denng  the  effect  of  the  words.  The  way  was  granted  for 
«e  occupation  of  a  dwelling  house,  and  the  grantee  ought  to 
■*e  erery  thing  needful  for  the  occupation  of  his  dwelling 
J^,  he  ought  therefore  to  have  the  opportunity  of  repairing 
^J^«i7  in  such  a  manner,  that  it  should  not  be  wet  or  dirty, 
^  he  or  his  family  or  his  visitors  enter.  If  any  inconve- 
y^had  been  occasioned  to  the  grantor,  it  might  make  a 
Jl^nice ;  but  that  was  not  the  case  here,  nor  was  it  to  be 
J^  that  any  right  could  hereafter  be  set  up  in  respect  of 
^  Mil  in  consequence  of  this  stone  having  been  put  down, 
■■the  precise  extent  of  the  road  was  point^  out.  (Gerrard  ▼• 
^.2Bos.flcP.N.R.  109.) 

I'nder  the  9th  section  of  the  general  inclosure  act,  41  Geo.  3. 
I*  1(19,  a  road  continued  as  weU  as  a  road  newly  made,  under 
V  twird  of  commissioners  of  inclosure,  must  be  declared  by 
J*^  ia  special  sessions  to  be  fully  completed  and  repaired, 
**^  the  iahabitants  of  the  district  are  liable  to  repair.  (  Res 
tod!^  f^<i'>/d,  4  Ad.  &  £1. 156).  Parishes  are  not  liable 
vtaerepairof  any  road  or  occupation  way  made  at  the  ex- 
PMof  au  individual,  or  of  any  roads  to  be  set  out  as  a  pri- 
**!*  driftway  or  horseway  in  any  award  of  commissioners, 
!^  tbey  are  made  to  the  satisfaction  of  the  surveyor  of  the 
"P**y»  and  of  two  justices  of  the  peace,  6  &  6  Wm.  4. 
™» »•  23,  This  provision  is  not  retrospective  in  respect  of 
f'^veonpletely  public  by  dedication  at  the  time  of  the  pass- 
^  the  act  (31st  Aug.  1835) ;  but  applies  to  roads  then 
2^J^  n  progress  of  dedication.    ( Reg.  v.  WeHmark,  2  M. 

1^  wet  not  appear  to  have  been  decided  what  is  the  pre*  Right  or  way, 

how  lost. 
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eiie  period  requisite  to  eitinfiruish  a  right  of  way  by  mere  hod* 
mer.  Lord  lenterdtn  said,  "  one  of  the  eeneral  groundt  of  s 
presumption  is,  the  eiisteoce  of  a  state  of  things,  which  maj 
most  reasonably  be  accounted  for,  by  supposing  the  matia 
presumed.  Thus  the  long  enjoyment  of  a  ngbt  of  way  by  A. 
to  his  house  or  close,  over  the  land  of  B.,  which  is  a,  pra|uF 
dice  to  the  land,  may  most  reasonably  be  accounted  ror  bi 
supposing  a  grant  of  such  right  by  the  owner  of  the  land ;  and 
if  such  a  right  appear  to  have  existed  in  ancient  tinnes,  a  loBfl 
forbearance  to  exercise  it,  which  must  be  inconyenient  and 
prejudicial  to  the  owner  of  the  house  or  close,  may  reasonably 
be  accounted  for,  by  supposing  a  release  of  the  right.  In  the 
first  class  of  cases,  thererore,  a  grant  of  the  right,  and  in  iht 
latter  a  release  of  it,  is  presumed.  {Doe  d.  Ptntland  ▼.  tfi^ 
dar,  2  B.  &  Aid.  791).  LUtUdale,  J.,  expressed  a  similar 
opinion.  He  said  according  to  the  present  rule  of  law,  a 
man  may  acquire  a  right  of  way  in  a  right  of  common  (ex- 
cept indeed  common  appendant )  upon  the  land  of  another  by 
•Djoyment ;  after  twenty  years*  adverse  enjoyment,  the  law 
presumes  a  erant  made  before  the  user  commenced  by  some 
person  who  had  power  to  grant ;  but  if  the  party  who  bad 
acquired  the  right  by  grant  ceas^  for  a  long  period  of  time 
to  make  use  of  the  privilege  mnted  to  him,  it  may  then  be 
presumed  that  he  has  released  the  right,  It  is  said,  however, 
that  as  he  can  only  acquire  the  right  by  twenty  years'  eojor- 
nent,  it  ought  not  to  be  lost  without  disuse  for  the  same  penod ; 
and  that  as  enjoyment  for  such  a  length  of  time  is  necessary 
to  found  a  presumption  of  a  grant,  there  must  be  a  similar 
ntm-uMer  to  raim  a  pretumption  of  a  release,  and  this  reasoa 
may  perhaps  apply  to  a  right  of  common  or  of  way.  {Moort  v. 
Rau:$on,3B.6L  C.  339). 

It  was  laid  down  in  another  case,  that  where  a  right  of  waj 
has  been  onoe  established  by  clear  evidence  of  enjoyment,  it 
can  be  defeated  only  by  distinct  evidence  of  interruptions 
acquiesced  in ;  an  unsuccessful  attempt  on  the  part  of  the 
occupiers  of  the  land,  over  which  the  way  ran,  from  time  to 
time,  to  interrupt  such  right,  will  not  be  sufficient  to  get  lid  of 
it  (Uarvie  v.  Rogert,  3  Bligh,  N.  8.  444—7.  See  12  Ves. 
265.)  It  will  be  observed  that  by  the  4th  section  of  the 
statute  2  &  3  Will.  4,  c.  71,  (ante,  p.  13,)  no  act  is  <» 
be  deemed  an  interruption,  unless  the  same  shall  have  beea 
acquiesced  in  for  one  year  after  the  party  interrupted  shall 
have  notice  thereof,  and  of  the  person  making  or  authorisog 
the  same  to  be  made.  A  prescriptive  right  of  way  to  a  public 
towing  path  on  the  banks  of  a  navigable  tide-river,  is  not  de- 
stroyed by  that  part  of  the  river  adjoining  the  towing  pst^ 
bavmg  been  converted  by  statute  into  a  floating  harbour,  al- 
though such  towing  path  was  thereby  subject  to  be  used  at  all 
limes  of  the  tide ;  whereas  before  it  was  only  used  at  those 
times  when  the  tide  was  sufficiently  high  for  the  purposes  of 
navigation ;  and  such  prescription  is  not  destroyed  by  a  clsuM 
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■  Ikititate  vlierel^  the  ondeftaken  of  the  work  were  aiitlio- 
lind  10  Bake  a  towiog  path  over  land,  comprisioff  the  towing 
pitk  IB  <{aeitioo,  on  pay>Dg  a  oompensation  to  the  owner  of 
iknL   < Atf  V.  Trn»ett,  3  B.  &  Aid  198). 

IVre  does  not  appear  to  be  any  direct  authority  to  show  Lots  or  right 
vkiber,  if  the  uae  ot  a  place,  to  and  from  which  a  way  is  by  by  alteration, 
c^na  words  reserved  or  granted,  be  completely  changed, 
At  way  can  still  be  oonlino«l  to  be  used.  It  has  been  held, 
|bt  if  aaian  has  a  right  of  way  to  a  close  called  A.,  he  cannot 
ptilj  Qao^  the  way  to  go  to  A.  and  from  thence  to  another 
d«e  of  bs  own  adjoining  to  A.  (I  Roll.  Abr.  391,  pi.  8 ; 
BtmUy,  King,  1  Mod.  191  :  Lavtmi  v.  Ward,  1  Ld.  Ilayra. 
7&;  and  1  Lntw.  Ill ).  It  seems,  however,  that  an  altera* 
^  of  the  Bobstanoe  of  the  thing,  in  respect  of  which  the 
4|tii  claimed  in  such  a  manner  as  to  ocuuion  any  injury  or 
fRJodiee  to  the  person  who  supplies  the  easement,  will  pie- 
*nt  the  acquisition  of  any  additional  right  of  easement  (ftoe 
I«ttrfU  I  Cotf,  4  Rep.  86).  In  trespass  auar§  elausumfrtgU 
it  appeared  that  B.,  being  the  owner  of  the  loeus  in  quo,  and 
dn  of  certain  other  land  with  houses  and  a  stable,  loft  and 
^Mimat^  conveyed  to  A.  a  part  of  the  premises,  oonsbtiag 
ifahoose  and  land  comprehending  the  beta  in  quo,  reserving 
to  ImMelf,  his  heirs,  &c,  occupiers  for  the  time  being  of  a 
■Mi§e  (not  conveyed)  a  right  of  way  and  passage  over  the 
httf  in^w  to  a  stable  and  loft  over  the  same,  and  the  spaoe 
vopeabg  under  the  loft  and  then  used  as  a  woodhouse,  and 
totne  cbttiehouse  standing  on  the  side  of  the  locus  in  quo  (the 
^^'^  toft,  woodhouse,  ai^  chaisehouse  not  being  conveyed), 
ii^aho  the  use  of  the  loeus  in  quo  in  common  with  A.,  hit 
"■"i&c.,  and  their  tenants  for  the  time  being,  it  being  ea- 
|MKd  to  be  the  intent  of  the  parties  that  the  whole  of  the 
gri  compiehending  the  foctu  in  quo  should  be  open  and  un- 
™cdi  K  the  same  then  was,  and  be  used  in  common  by  the 
ypigs  of  both  messuages  as  the  tenants  thereof  had  been 
^Bcvtomed  theretofore  to  use  them  ;  afterwards  B.  built  a 
^^^  on  the  aite  of  the  opening  under  the  loft :  it  was  held, 
l.Tlwtthe  reservation  of  the  use  of  the  ioeiit  in  quo  did  not 
JMhoriie  B.  to  use  it  for  the  purpose  of  passing  to  the  cottage. 
>*fkat  the  leservatioD  of  the  right  of  way  was  not  limited  to 
*nght  of  pasnge  to  the  spaoe  so  long  as  it  was  used  aa  a 
^''^'^otte ;  but  gave  a  way  generally  to  the  space  so  de- 
*nMwldleitwasopen.  3.  But  that  B.  was  not  entitled  to 
*B  diat  way  for  the  purpose  of  oassing  to  a  newly-erected 
^1^  on  that  space.  (AUan  v.  Gomme,  1 1  Ad.  &  £1.  759 ; 
«P* k Dav. 581 ).  Denman,  C  J.  in  jgiviog  judgment  said 
wst  the  case  depended  upon  the  legal  effect  of  the  reservation, 
"vaoa  that  we  are  of  opinion  that,  under  the  terms  of  this 
M,  the  defendant  is  not  entitled  to  have  the  right  cf  way 
^^^*  but  that  he  is  to  be  confined  to  the  use  of  a  way  to 
^paee  which  should  be  in  the  same  predicament  as  it  was  at 
■t  tine  of  the  makmg  the  deed.  We  do  not  mean  to  say  thai 
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he  could  only  uie  it  to  make  a  deposit  of  wood  tberep  for 
oonaider  the  words  "  oow  used  as  a  woodhoiue/'  merely  uaed 
for  the  ascertaining  the  locality  and  identity  of  the  place 
called  a  space  or  opening  under  the  loft,  and  we  think  he 
mi^t  have  the  benefit  of  the  way  to  make  a  deposit  of  any 
articles,  or  use  it  in  any  way  he  pleased,  provided  it  contimied' 
in  the  state  of  open  ground ;  but  we  think  that  he  could  oaly 
use  it  for  purposes  which  were  compatible  with  the  ground 
being  open,  and  that  if  any  buildings  were  erected  upon  it,  it 
was  no  longer  to  be  considered  as  open  for  the  purpose  of  tbis 
deed.  Suppose  that  this  piece  of  sround,  instead  of  being*  a 
amall  GuanUty,  had  been  a  field  oi  many  acres,  and  that  B. 
had  sold  off  toe  part  above  mentioned  to  the  plaintiff,  reserving 
to  himself  this  right  of  way  to  the  land,  calling  it  a  field  then 
in  pasture  or  in  com,  and  had  subsequently  filled  the  land 
with  small  cottages,  or  had  built  a  factory  or  established  gas 
works,  it  surely  never  could  be  contended  that  it  was  the 
meaning  of  either  of  the  parties  to  the  deed  that  there  should 
be  a  ri^t  of  way  over  the  yard  to  those  buildings.  The  sup- 
posed mtention  of  the  parties  cannot  indeed  be  considered  ; 
and  it  can  only  be  determined  by  the  instrument  itself  what 
their  intention  was."  (Allan  v.  Gomme,  3  Per.  &  D.  591  ;  11 
Ad.&  £11.  759  ;  see  Otbom  v.  Wise,  7  Carr.  &  P.  761). 
Slopping  By  the  10th  section  of  the  General  Inclosure  Act,  41  Geo. 

wavi  under     3^  q^  iQg^  i\^q  commissioners  are  directed  to  set  out  private 
inciotnreact*.  ^^^^,^  ^^^  ^^  ^^^  ^^^  ^^^^  ^f  ^^^  ^^^  ^  j^  ^jg^lared  that 

all  roads,  ways,  and  paths,  over,  through,  and  upon  such  lands 
and  grounds,  which  shall  not  be  set  out,  shall  be  extinguished. 
But  where  a  private  inclosure  act  does  not  vary  the  terms  of 
the  above  act,  if  the  commissioners  in  their  award  do  not  notice 
a  road  running  over  the  inclosed  lands,  it  is,  by  the  operatioB 
of  that  act,  extinguished,  and  the  proprietor  of  the  lands  OTer 
which  it  runs  may  stop  it  up.  Thus  it  was  held  that  a  plain- 
tiff, to  whom  an  aJlotment  was  made  by  a  commissioner  under 
an  inclosure  act,  of  land  over  which  the  defendants  had  a  pri- 
vate right  of  way  before  the  passing  of  the  act,  but  which  was 
noticed  or  descnbed  amongst  those  set  out  by  the  commissioner, 
might  justify  the  stopping  up  of  such  way,  although  the  awaid 
contained  no  declaration  that  the  road  in  question  was  stopped 
up.  (  While y,  Reevei,  2  B.  Moore,  23).  As  to  the  construo 
tion  of  local  inclosure  acts  giving  powers  to  stop  up  roads,  see 
Logan  V.  Burton,  5  B.  &  Cr.  513  ;  S.  C.  3  Dowl.  &  Ryl.  299  i 
Harber  v.  Rand,  9  Price,  58 ;  Rex  v.  Ink,  of  Hatfield,  4  Ad. 
&  £11. 156.)  Where  commissioners  had  no  power  under  the 
particular  or  general  inclosure  act  to  stop  up  a  way  over  old 
indosures,  but  did  not  by  their  award  set  out  any  new  way 
over  the  waste  lands  inclosed,  it  was  held  that  an  old  footway 
passing  from  a  public  highway  over  wastes  to  old  inclosues^ 
into  another  public  highway,  still  existed  as  it  formerly  did 
over  the  waste  lands,  and  over  the  old  inclosures  into  the 
public  highway.   {Thackrah  v.  Seymmr,  1  Cr.  &  Mees*  18^ 
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It  ■  in  elementary  rale  in  pleading,  that  when  a  state  of  &ct8 

iidied  oo,  it  is  enough  to  allege  it  simply  without  setting  out 

tk  nboidiDate  facts  which  are  the  means  of  producing  it,  or 

tkeendence  snstaininE  the  allegation.    Thus,  in  a  case  very 

hnibr,  if  a  trespass  be  justifiM  by  a  plea  of  highway,  the 

finder  aerer  states  how  the  laeus  in  quo  became  a  highway  ; 

ad  if  the  pluotiff 's  case  is  that  the  loeut  in  fuo,  by  an  order  i^ 

jntieei,  award  of  inclosure  commissioners,  local  act  of  parlia* 

■eal,  or  any  other  lawful  means,  had  ceased  to  be  such  at  the 

iae  ills^  m  the  declaration,  he  simplv  puts  in  issue  the  fiact 

if  ib  beug  a  highway  at  that  time,  without  alleging  the  par- 

tienhr  siode  by  which  he  intends  to  show,  in  proof,  that  it  nad 

Mr  thea  ceased  to  be  snch.  ( Williams  v.  Wilcox,  8  Ad.  & 

£U>  331 ).  la  all  cases  for  disturbance  of  a  way,  the  obstraction 

«|ht  lo  be  eba?]^  in  the  pleadings  in  the  thing  itself  to  which 

tkepu^  has  a  neht,  and  if  charged  generally,  the  declaration 

■nid  be  bad.    Much  more  then,  when  the  mode  of  the  ob- 

^nctioD  is  stated  and  that  not  in  the  thing  where  the  right  is 

daincd.  (TrbM(y.&^,  lNev.&P.717.)    Trespass  fuars 

'''"'"^A^'t  with  abuttals.  Plea,  aright  of  way.  New  assign- 

*ttt,  treipaas  extra  tiatn  ;  plea,  that  before,  &c.,  the  plaintiff 

■d  wroDgfttlly  stopped  up  the  way  in  the  former  plea  men- 

tiMfid,  wherefore  the  defendant  did  necessarily  go  a  little  out  of 

«  ttd  highway  911C  est  eaiton.    Replication,  Js  tn;vrtd.    At 

« ttal  it  appeared  that  there  was  a  public  footway  over  the 

pl>atiff*i  close,  which  the  plaintiff  admitted,  and  another  foot- 

y  which  the  defendant  claimed  as  public,  but  which  the 

Pontiff  had  stopped  up,  and  it  was  proposed  to  try  the  ques- 

^  u  to  the  existence  of  a  public  right  oyer  this  second  way. 

^  lamed  judge  being  of  opinion  that  no  issue  was  raised  as 

|>^  second  way,  directed  a  verdict  for  the  plaintiff:  it  was 

^>  that  the  direction  was  right,  for  the  precise  locality  being 

^^teriil  to  the  defence,  the  defendant  was  bound  to  show  it  in 

« {Mings.  (  EUiton  ▼.  lies,  3  Per.  &  D.  391 ).  To  a  declaia. 

^  in  tngjnsB  qttare  elausum  /regit,  the  defendant  pleaded 

^ne  and  the  former  occupiers  of  the  house  and  land  nad  for 

J'Bttj  fears  used  and  enjoyed  as  of  right  a  certain  way  on 

^"M  ^th  horses,  &c.,  from  and  out  of  a  common  highway 

J*J^  into,  through,  and  over  the  pluntiff 's  close  to  the  de- 

J^t'i  house  and  lands  and  back,  at  all  times  of  the  year  at 


averred  that  the 
din 
and 


Jjfree  will  and  pleasure.  The  rej^lication 
JWuit,&[c.used  and  enjoyed  the  right  of  way  mentioned  in 
rj^>  bttt  that  they  did  so  under  the  plaintiff's  leave  and 
r'*^  At  the  trial  it  appeared  that  the  defendant  and  the 
^''^^ccQpien  of  his  house  and  land  had  an  admitted  right  of 
^  vm  thence  over  the  loetis  in  quo  to  the  highwav,  and 
^?T^  tughway  to  a  close  called  Ruddock's,  and  that  for 
^att  twenty  years  they  had  had  a  license  from  the  plaintiff 
^^1  whenever  they  pleased,  a  way  from  the  defendant's 
'^  ud  lands  over  tne  locus  in  quo  to  the  highway  and  back, 
"A the; bad  any  intention  of  going  to  Ruddock's:   it  was 
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of  ways. 


Md,  that  tbe  replioation  was  not  supported  by  this  eTideii  -xri 
«nd  that  the  plaiotiff  was  bound  to  show  a  license  oo-eztens-  » | 
wkh  the  right  claimed  in  the  plea,  and  admitted  by  the  re] «  ^  < 
OBtion.   {ColckeMter  v.  Roberts,  4  Mees.  &  W.  76).    By  an     j  ^ 
elosure  act,  it  was  enacted,  that  all  ways^ver  a  certain  fie^-  ^, 
called  West  Field,  allotted  to  B.,  should  be  extinguished  frt-^.,^ 
the  time  of  the  making  and  completion  of  a  new  road,    g,^ 
therein  directed ;  with  a  proviso  that  nothing  in  the  act  shiNi  ^ 
extend,  or  be  construed  to  extend,  to  deprive  A.,  his  heos    . ,  [ 
iangns,  or  his  or  their  agents.  &c.,  of  the  right  of  ingret  -j^ 
emss,  and  regress,  to  and  from  a  watercourse,  for  the  purpoc  «,. 
Of  rebuilding,  repairing,  opening,  or  shutting  the  sluices  tbe^«  ^ 
00,  or  to  cleanse  the  same :  it  was  held,  that  this  reserved  to  ^    . 
his  right  of  way  unimpaired  over  West  Field,  for  the  purpow    ' 
in  the  act  mentioned :  it  was  also  held,  that  a  tenant  of  A.,  urii 
occupied  meadow  land  irrigated  by  means  of  the  sluices,  was 
competent  witness  in  an  action  for  an  obstruction  of  this  rigli 
of  way.    {Adnne  v.  MorUoek,  7  Scott,  189  ;   5  Bing.  N.  C 
286;  8Jur.  105).  , 

Ad  action  on  the  case  lies  for  the  disturbance  of  a  right  Oh 
way,  created  either  by  reservation,  grant,  or  prescription,  (Com  . 
Dig.  Acrion  on  the  case  for  Disturbance,  ( A.  2) ;  1  Roll.  Abir. 
109);  and  such  disturbances  may  be  either  by  absolutely 
stopping  up  the  way,  or  by  ploughing  up  the  land  through 
which  the  way  passes,  (2  Roll.  Abr.  140),  or  by  damaging 
the  way  with  carnsges,  so  that  it  is  of  no  use.    {Laughton  t* 
HTar^,  1  Lutw.  111).    But  such  action  will  not  lie  for  the 
distnrbance  of  a  highway,  unless  the  plaintiff  has  sustained 
some  special  damage.    (Co.  Litt  56,  a;  5  Rep.  73,  a;    2 
Bmg.  263,  266).    A  public  thoroughfare  was  stopped,  whereby 
the  plaintiff,  a  bookseller,  whose  shop  was  in  the  thoroughfare, 
suffered  a  loss  of  custom,  it  was  held  sufficient  special  damege 
to  entitle  him  to  bis  action  on  the  case.    (  Witkt  v.  Hunzerford 
Market  Company,  2  Scott,  446  ;  2  Bing  N.  C.  281 ;  1  Hodges, 
281).    In  a  late  case  it  was  held  that  a  reversioner  cannot 
maintain  an  action  on  the  case  against  a  stranger  for  merely 
entering  upon  his  land  held  by  a  tenant  on  lease,  though  the 
entry  be  made  in  exercise  of  an  alleged  right  of  way,  such  an 
aot  during  the  tenancy  not  being  necessarily  injurious  to  the 
revenioner ;  for  in  order  to  entitle  a  reversioner  to  maintain  an 
aetion  on  the  case  against  a  stranger,  he  must  allege  in  his 
count,  and  prove  at  the  trial,  an  actual  injury  to  his  reversion- 
avy  interest    (Batter  v.  Tayhr,  4  B.  &  Ad.  72 ;  S. C.  1  Nev. 
&M.  11.    See  Jackton  v.  Pesked,  1  Maule  &  S.  234  ;    Atsten 
T«  Scaiei,  2  Moore  &  Scott,  5),    A  reversioner  cannot  sue  for 
die  obstruction  of  a  right  of  way,  unless  the  obstruction  be 
tnch  as  either  permanently  injures  the  estate,  or  operates  in 
denial  of  the  right    (  Hopwood  v.  Schotfietd,  2  M.  &  Rob.  34. 
See  Young  v.  Spencer,  10  B.  &  Cr.  145).    In  a  declaration 
for  a  disturbance  of  a  private  way,  it  is  necessary  to  state  the 
terminui  A  quo  and  ad  quern ;  and  if  it  lead  to  a  private  close. 
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to  date  aome  interest  of  the  plaintiff  thenin.  And  it  ihouU 
afaobc  ibowD  whether  the  way  be  a  eart-way,  horu~w9j,  or 
^atw9j.  (Com.  Dig.  Action  on  the  Case  for  Distorbanoe 
(B.  1);  AlUn  V.  Ormond,  8  East.  4  ;  Parker.  Stewiam,  Noy» 
M;  S.  C  Latch.  IGO.  See  5  Carr.  &  Payne,  579).  But  if 
bgdk  the  termini  of  a  private  way  claimed  by  prescription  be 
Mnactly  stated,  it  is  not  necessary  to  take  notice  of  all  the  in* 
tBTeaiug  land.  (^Simpaon  ▼.  Lewthwaiu,  3  B.  &  Ad. 229 ;  and 
mtliL  BL351  ;  1  East,  381,  n  )  By  one  of  the  rules  made 
ia  Hilary  Term,  1 834»  in  pnrsuaoce  of  the  sUt.  3  &  4  Will.  4, 
e.  42,  pleas  of  a  right  of  way  over  the  locut  in  pu>,  varying 
As  ttntiuu  or  the  purpotes,  are  not  to  be  allowed.  See  aatt, 
p.  22 ;  and  aee  further  as  to  pleadings  in  cases  of  ways,  ante, 
pp.22— 24. 

Where  the  leasees  of  a  colliery  bad  agreed  to  grant  to  the  Injsaction. 
lenees  of  a  neighbouring  colliery  liceoK  to  use  a  right  of  way 
aijoyed  by  the  former,  and  the  owner  of  the  first  colliery  had 
gnaled  to  the  seeond  lessees  the  same  right  of  way  durine  a 
ma  of  years,  and  afterwards  by  assignment  from  the  nnl 
lanes  became  possessed  of  the  first  coUieiy  and  the  right  of 
etj,  an  injunction  was  granted  to  restrain  him  from  removing 
^Bateriab  and  destroying  the  way.  {Newwutreh  v.  JBraad- 
Hag,  3  Swanat.  99). 

6.  OP  WATERCOURSES. 

Ihe  light  of  conducting  water  through  one  estate  for  the  Namre  or 
w»  sad  cofBTenience  of  an  adjoining  estate,  'va  an  incorporeal  <he  right  to 
haeAtaaaent  of  the  class  of  easemeots,  or  a  prsdlal  servioBi  ^*^"' 
was  known  to  the  civilians  under  the  name  of  service 

dMctKS,  (Domat's  Civil  Law,  L.  1,  T.  12),  and  is  of  use 
has  a  scarcity  of  water,  and  requires  it  for  watering 
imcattley  or  his  lands,  or  for  making  his  mill  go,  or  for  any  other 
Sichadvanti^  to  his  ground.  (2  Frederican  Code,  144).  The 
priaeiples  upon  which  the  right  to  the  use  of  water  depends,  were 
tei  cipmswed  by  Sir  J.  Leach,V.  C,  in  a  luminous  judgment : 
-«"  Priwid/aeie,  the  proprietor  of  each  bank  of  a  stream  is  the 
pMprietor  of  half  the  land  covered  by  the  stream,  but  there  is 
no  property  in  the  water.  Every  proprietor  has  an  equal  right 
ts  mt  the  water  which  flows  in  the  stream ;  and  consequently 
•a  proprietor  can  have  the  right  to  use  the  water  to  the  prejii* 
Aee  of  any  other  proprietor,  without  the  consent  of  the  other 

'  !tors«  who  may  be  affected  by  his  operations.     No  pro- 

ean  either  diminish  the  quantity  of  water,  which  woaM 

descend  to  the  proprietors  below,  nor  throw  the  watsr 

upon  the  proprietors  above.  Every  proprietor  who  claims 
a  right  either  to  throw  the  water  back  above,  or  diminish  the 
qeanti^  of  water  which  is  to  descend  below,  must,  in  order  to 
— Trrim  his  claim,  either  prove  an  actual  grant  or  license  from 
Ihe  proprietors  affected  by  his  operations,  or  must  prove  an 
aaintennpted  enjoyment  of  twenty  years ;  which  term  of  twenty 
jtUB  is  now  adopted,  upon  a  principle  of  general  con? enience. 
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as  affording  conclusive  presumption  of  a  grant"  {Howitrd  ' 
Wright,  1  Sim.  &  Stu.  203 ;  the  foregoing  remarks  mrei^ 
adopted  by  Lord  Tenterden,  C.  J. ;  Mason  v.  Hill,  3  B.  t 
Ad.  312, 313;  and  see  5  B.  &  Ad.  18.) 

In  Prescott  v.  Phillips,  cited  6  East.  213;  5  B.  &  Ad.  23 ' 
2  Nev.  6l  Man.  747,  it  was  ruled  *'  that  nothing  short  c 
twenty  years'  undisturbed  possession  of  water  diverted  firoif 
the  natural  channel  or  raised  by  a  weir,  could  give  a  party  sr 
adverse  right  against  those  whose  lands  lay  lower  aovirii  thf 
stream,  and  to  whom  it  was  injurious;  and  that  a  possessiof 
of  above  nineteen  years,  which  was  shown  in  that  case*  w& 
not  sufficient.  (See  Cor  v.  Matthews,  1  Ventr.  237.  cited  «' 
B.  &  Ad.  25.)  For  the  important  alterations  which  havi 
been  made  on  this  subject  by  stat  2  &  3  Will.  4,  c.  71 
ss.  2,  4,  5,  6,  8,  see  amef  pp.  5—27.  It  seems  to  be  e 
correct  proposition  of  law,  that  the  possessor  of  land  througt-i 
which  a  natural  stream  runs,  has  a  right  to  the  advantage  o 
that  stream  flowing  in  its  natural  course,  and  to  use  it  whec 
he  pleases  for  any  purposes  of  his  own,  not  inconsistent  with  a 
aimdar  right  in  the  proprietors  of  the  land  above  and  below  : 
that  neither  can  any  proprietor  above  diminish  the  quanti^  or 
injure  the  quality  of  the  water  which  would  otherwise  de- 
scend, nor  can  any  proprietor  below  throw  back  the  water 
without  his  license  or  grant ;  and  that  whether  the  loss  by- 
diversion  of  the  general  benefit  of  such  a  stream  be  or  be  not 
such  an  injury  in  pomt  of  law  as  to  sustain  an  action  without 
some  special  damage,  yet  as  soon  as  the  proprietor  of  the  land 
has  applied  it  to  some  purpose  of  ntility,  or  is  prevented  from 
so  domg  by  the  diversion,  ne  has  a  right  of  action  against  the 
person  diverting. 

The  converse  proposition,  that  the  right  to  flowing  water 
is  publici  juris,  and  that  the  first  person  who  can  get  pos- 
session of  the  stream  and  apply  it  to  a  useful  purpose   has 
a  good  title  to  it  against  all  the  world,  including  the   pro- 
prietor of  the  lands  below,  who  has  no  right  of  action  against 
nim  unless  such  proprietor  has  already  applied  the  stream  to 
some  useful  purpose  also,  with  which  the  diversion  interferes, 
and  in  default  of  his  having  done  so,  may  altogether  deprive 
him  of  the  benefit  of  the  water,  is  said  to  have  originated  in  a 
mistaken  view  of  the  principles  laid  down  in  Bealy  v.  Shaw,  S 
East,  208  ;  Saunders  v.  Newman,  1  B.  &  Aid.  258  ;  WiUiamu 
V.  Morland,  2  B.  &  C.  913.      In  Williams  v.  Morland,  (2  B. 
&  C.  910),  Bayley,  J.,  said,  "flowing  water  is  originally 
publici  juris.    So  soon  as  it  is  appropriated  by  an  individuafy 
his  right  is  co-extensive  with  the  beneficial  use  to  which  he 
appropriates  it :  subject  to  that  right,  all  the  rest  of  the  water 
remains  publici  juris.    The  party  who  obtains  a  riffht  to  the 
exclusive  enjoyment  of  the  water,  does  so  in  derogation  of  the 
primitive  right  of  the  public."    In  Liggins  v.  Inge  (7  Bing. 
692),  Tindal,  C.  J.,  said,  "  Water  flowing  in  a  stream,  it  is 
well  settled  by  the  law  of  England,  is  publici  juris.     By 
the  Roman  law,  running  water,  light,  and  air,  were  considered 
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le  of  those  things  which  were  rts  cammunei,  and  which 
bfincd.  tfaings  the  property  of  which  helongs  to  no  peraon, 
kt&e  use  to  aU.  And  by  the  law  of  EngUmd,  the  persoo 
wks  first  appropriates  any  part  of  this  water  flowing  through 
im  had  to  Ins  own  nae,  has  the  right  to  the  nae  of  so  much  as 
Is  ihfii  appropriates  aeunst  any  other."  (See  2  Blsc.  Comm. 
14;  BeaUy  v.  Shaw,  6  East,  208).  Dmman,  C.  J.,  however, 
■id* "  that  none  of  these  dicta,  when  properly  understood  with 
lefcieiM'je  to  the  cases  in  which  they  were  cited,  and  the  origi- 
■1  anthoritiea  in  the  Boman  law,  from  which  the  position 
that  water  is  jntbHei  Juris  is  deduced,  ought  to  be  considered 
s  aalboriCies,  that  the  first  occupier  or  first  person  who 
looses  to  appfopriate  a  natural  stream  to  a  useful  purpose, 
has  a  title  against  the  owner  of  land  below,  and  may  deprive 
has  of  the  benefit  of  the  natural  flow  of  water."  ( Mason  v. 
JBiU,  5  B.  &  Ad.  23.)  His  lordship,  after  citing  from  the 
Smma  law,  2  Inst.  Tit.  I,  s.  1 ;  Dig.  book  43,  tit.  13,  tit.  12, 
t.  4^  proceeded  thus,  "  fVom  these  authorities  it  seems  that 
the  Raman  law  considered  running  water,  not  as  a  bonum 
taeams,  in  which  any  one  might  acquire  a  jprojperty,  but  as 
fobfic  or  oonxmon,  in  dus  sense  only,  that  all  might  drink  it, 
or  ap^  it  to  the  necessary  purposes  of  supporting  life ;  and 
&xt  no  one  had  any  property  in  the  water  itself,  except  in  that 
yartieidar  portion  which  he  misht  have  abstracted  from  the 
stream,  and  of  which  he  had  the  possession,  and  during  the 
tBoe  of  sach  possession  only.  We  think  that  no  other  inter- 
pntalioQ  ought  to  be  put  upon  the  passage  in  Blackstone,  (2 
BL  Comm.  14),  and  that  the  dicta  of  the  learned  judses  above 
idened  to  {anta,  p.  72),  in  which  water  is  said  to  be  fmbliei 
jam,  are  not  to  be  understood  in  any  other  than  this  sense ; 
and  it  appears  to  us  that  there  is  no  authority  in  our  law,  nor, 
as  ftr  as  we  know,  in  the  Raman  law  (which,  however,  is  no 
aatfaority  in  oura),  that  the  first  occupant,  though  he  may  be 
the  proprietor  of  the  land  above,  has  any  right  by  diverting 
Ae  stream  to  deprive  the  owner  of  the  land  below  of  the 
«ebl  benefit  and  advantage  of  the  natural  flow  of  water 
therein.  (Mason  ▼.  BiU,  5  B.  &  Ad.  24.)  See  Arkurright  v. 
Gttt  (5  Mees.  &  W.  220).  where  Parke,  B.,  said,  "  the  ob- 
jeet  of  the  judgment  in  Mason  v.  HiU  was  to  set  right  the 
niBtakfn  notion  which  had  got  abroad  in  consequence  of 
certain  dicta  in  WiUiams  v.  Mvrland  (2  B.  &  C.  910),  that 
flowing  water  is  jmblici  juris,  and  that  the  first  occupant  of 
it  fiir  a  benefiaal  purpose  may  appropriate  it." 

The  position  that  the  first  occupant  of  runnine  water  for  a 
beneficial  purpose  has  a  good  title  to  it,  is  perfecUy  true  in  this 
sease,tliat  neither  the  owner  of  the  land  oelow  can  pen  back 
the  water,  nor  the  owner  of  the  land  above  divert  it  to  his 
fHyaSce.  In  this,  as  in  other  cases  of  injuries  to  real  pro* 
peity,  possessbn  is  a  good  title  against  a  wrong-doer :  and 
the  owner  of  the  land  who  applies  the  stream  that  runs  throoffh 
it  to  the  use  of  a  mill  newly  erected,  or  other  purposes,  if  the 

£ 


T4  OF  WATBBC0URSE8* 

Stream  n  diverted  or  obstmcted,  may  reeoTer  for  the  eoft* 
Moveatial  ii^ory  to  the  mill.  (Tkt  Earl  of  Rutiand  t.  Bowltr, 
Fwtmer,  290.)  But  it  is  a  very  different  qaestioa  niiether  he 
can  take  away  from  the  owner  of  the  land  below  one  of  its 
natural  advantages  which  is  capable  of  being  applied  to  pre^ 
fitable  purposes,  and  pHsnerally  increases  the  fertility  of  the 
soil,  even  when  unapphed,  and  deprive  him  of  it  altogether  by 
anticipating  him  in  its  application  to  a  useful  purpose.  If  dn 
be  so,  a  considerable  part  of  the  vahie  of  an  estate,  iHiieh,in 
manii^turing'  dbtricts  particularly,  »  much  enhanced  by  the 
ezistenoe  of  an  nnappropriated  stream  of  water  with  a  fidl 
within  its  limits,  might  at  any  time  be  taken  away ;  and  by 
parity  of  reasoning,  a  valuable  mineral  or  brine  spring  might  be 
abstneted  from  the  proprietor  in  whose  land  it  arises,  and  coo- 
verted  to  the  profit  of  another.  (Mason  v.  Hill,  5  B.  &  Ad.  18.) 
Ownenhip  of  Where  a  nver  is  not  navigable,  the  presumption  is,  that  the 
loll  of  riven,  g(|^  j^  ^he  property  of  the  owners  on  each  side  to  the  middle  of 
the  river,  and  consequently  they  are  entitled  to  a  co-ezteuivo 
right  of  fishing.  And  if  a  man  is  owner  of  the  land  on  both 
sides,  by  common  presumption  he  is  owner  of  the  whole  river. 
(Carter  v.  Mureot,  4  Burr.  2163 ;  Harg.  L.  Tracts,  5 ;  BH 
T.  Wharton,  12  Mod.  510.)  Where  in  trespass  qnaro  etammim 
fregit  the  plaintiff  claimed  the  whole  bed  <k  the  river  flowiBg 
be^een  bis  land  and  the  defendant's,  the  defendant  contenduq^ 
that  each  was  entitled  ttd  modiumfilum  aqna ;  it  wa«  held  that 
evidence  of  acts  of  ownership  exercised  b^  tiie  plaintiff  upon 
the  banks  of  the  river  on  the  defendant's  side  lower  down  the 
stream,  and  where  it  flowed  between  the  plaintiff's  Hmd  and  a 
farm  of  C.  adjoining  the  defendant's  land,  and  also  of  repein 
done  by  the  phuntiff  to  a  fence  which  divided  C.'s  farm  mm 
the  river,  and  was  in  continuation  of  a  fence  dividing  the  de- 
fendant's land  from  the  river,  was  admisible  for  die  {rfainti£ 
(Janet  v.  WiUiana,  2  Mees.  &  W.  336.)  But  in  the  case  of  a 
navigable  river,  the  presumption  is,  that  the  soil  is  'vested  in 
the  crown,  yet  a  subject  may  claim  a  prescriptive  right  to  a 
several  fishery  in  an  arm  of  the  sea  even  agamst  the  crsiwn. 
(Mayor  of  Oxford,  Sfe.  v.  Richardson,  4  T.  R.  439.  See  Rcrv. 
Smith,  2  I>oug.  411.)  But  by  grant  or  prescription  a  subject 
may  have  tiie  interest  in  the  water  and  soil  of  navigable  riven» 
as  the  city  of  London  has  the  soil  and  property  of  the  TTboinesby 
grant  (Dav.  56,  b. ;  Com.  Dig.  Navigation  (B.)  )  With  re- 
spect to  rivers  that  are  not  navigable,  the  proprietors  of  tiie 
banks  on  each  side  have  an  interest  in  the  fuhery  of  cemaon 
right  So  that  every  inland  river  that  is  not  navigaUe,  apper- 
tains to  the  owners  of  the  soil.  Where  such  rivers  run  beCireen. 
two  maaoTS,  and  are  the  boundaries  between  them,  one  meiety 
of  the  river  and  fishery  belongs  to  one  lord,  the  other  to  tfce 
other  lord.  (Davies,  R.  155.)  A  weir  appurtenant  to  a  fishoy, 
obstructing  the  whole  or  part  of  a  navigable  river,  is  legal,  if 
granted  by  the  crown  before  the  commeneement  of  the  rs^ 
of  Edward  the  Firat  Such  a  grant  may  be  inferred  from  evi- 
dence of  its  having  existed  heme  that  time.    If  the  weir  when 
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a  tegnotod  dbstnct  the  navigatioa  of  only  a  part  of  the 
BPer,  it  dott  Bol  Iwoone  ill«sgai  by  the  stieem  cbangiog  its 
M,»  that  Oe  weir  ebetracts    the  only  navigmble  passage 
KaiiBmg.    Tieipooi  fior  bveekiiig  down  a  weir  appuitmaiit 
^t  fakiu^.    Jimiieation,   ^&at  the  weir  wai  wrongftilly 
•Htod  wRMi  part  of   a,   publie  and  navigable  river,  the 
Wm,  wbeie  the  king^a  anb^eeta  bad  a  right  to  navigate,  and 
tethe  iMtof  the  river  wtts  choked  up,  w  that  the  defendanb 
Olid  not  navigale  widMN&t  breaiking  <iown  the  weir.    Replie»> 
lioa,  that  the  part  vrfiere  the  weir  stood  was  distinet  from  the 
tend  whoe  the  right  of  navigation  existed,  and  was  not  a 
pihSe  navigsble  river.     Bejoinder,  that  the  part  was  a  part 
rfAaSmni,  and  that  the  king's  anhjects  had  a  ri6;ht  to  navi- 
P^  than  when  ibe  resft  was  ehoked  up ;  and  that  the  net 
w  chshed  up.    Sanejoinder,  travenang  the  right.    It  was 
Ud,  thtt  in  SDpport  of  this  traverse  the  plamtifT  might  show 
w  to  laaae  pieanmplion  of  snch  a  grnt  as  above,  and  waa 
art  heuad  far  the  purpose  of  introduciog  such  proof  to  sat 
aat  In  riaht  more  specificaUy  on  the  lecord.     Where  the 
tiumu.  had  no  right  to  obstraet  the  wh<^  passage  of  a  navi- 
fibk  river  it  had  no  right  to  ereet  a  weir  obstmctiDg  a  part, 
cieept  sabieet  to  the  rights  of  the  public ;  and  tlwiefoie  in 
auh  a  ease  the  weir  would  faeeome  illegal  upon  the  rest  of  the 
mer  being  aocfaeked  tfaai  there  could  be  no  passage  elsewhere. 
(WUHmmM  V.  Wileos,  8  Ad.  &  £11.  314;  3  Nev.  &  P.  60e.) 
whoe  a  glut  of  wreck  wee  made  by  Hen.  3 ,  and  confirmed  by 
Bbl  8»  to  the  proprietor  of  land  on  the  coast,  who  within  forty 
Jens  had  eonstmcted  an  embankment  aoroas  a  small  bog  to  re- 
chim  aea  nnid,  and  had  since  asserted  an  exohisive  right  to  the 
ad,  wilfaost  oppoBtion,  it  was  held,  that  iVom  such  usage  ante- 
rior asage  nrigiit  be  presumed;  and  that  the  usage,  coupled  with 
the  tenna  of  &e  grant,  served  to  elucidate  it,  and  to  establish 
tfas  i^  as  asaerted.    {Chad  v.  TiUed^  2  Bind.  &  Bing.  403.) 
By  set  of  parliament,  reciting  that  a  oertain  tract  of  land,  daily 
siiaflowod  by  the  sea,  and  to  which  the  kin^  in  right  of  his 
cewn  ctflBned  title,  might  be  rendered  productive  if  embanked, 
aad  dmt  bia  majesty  had  consented  to  snch  embankment^  a 
fart  ef  the  said  land,  called  Lipson  Bay,  was  granted  to  a 
'  &»>  that  purpose.     On  one  side  of  the  bay  was  the 
side  of  an  estate  called  Lipson  Ground,  forming  an 


imgnlar  decfivi^f,  in  parts  perpendicular,  and  m  parts  sloping 


to  lbs  seaabore,  and  oveigrown  with  brushwood  anc 
tcea.  The  eompmy,  in  embankinr  the  bay,  made  a  drain  on 
Ihii  side,  in  the  same  direction  with  the  chff,  cutting  through 
kin  paitt,  but  leaving  several  recesses  of  small  extent  between 
Iks  projeetiog  points.  Theee  recesses  used  to  be  overspread 
1Mb  seaweed  anl  beaoh,  and  were  covered  by  the  hi^h  water 
ef  As  erdinaiy  spring  tides^  but  not  by  the  medium  tides.  It 
«»hel^  in  the  alwsnoe  of  proof  as  to  acts  of  ownership,  tbat 
ie  BoO  of  tbeas  recasaes  must  be  presumed  to  have  betooged 
ttlba  owner  of  the  adjoining  estate,  and  not  to  the  crown,  aad 
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did  not  therefore  paae  to  the  embankmeDt  company  by  the  act 
of  parliament.  (Lowe  and  anolhtr  v.  Gowtt,  3  b.  fie  Ad.  863.) 
The  use  of  the  Wnks  of  a  river  for  more  than  twenty  yean  bj 
iishermen  who  have  occasionally  sloped  and  levelled  them,  n 
evidence  of  a  grant  by  the  owner  of  tne  soil,  although  both  the 
fiflheiy  and  landing-place  onoe  belonged  to  the  same  person, 
and  there  was  no  evidence  to  show  that  the  former  owner,  or 
thoee  who  claimed  under  him,  knew  that  the  shore  had  bsen 
so  used.  {Gray  v.  Bond,  2  Brod.  &  Bing.  667.) 
Navigable  Whether  a  river  be  navigable  or  not  is  a  question  of  fact  for 

riven.  the  jury.    (  Vooght  v.  Wineh,  2  B.  &  Aid.  662. )    The  flux  or 

reflux  of  the  tide  is  evidence  of  a  navigable  river,  {MiUt  v. 
Rose,  5  Taunt.  705),  but  not  absolutely  inconsistent  vrith  an 
exclusive  right.  A  judgment  in  an  action  on  the  case,  disaf- 
firming an  exclusive  right  to  a  river,  is  strong  evidence  in  an- 
other action  trying  the  same  right,  but  not  conclusive.  On  a 
question  whether  a  creek  be  a  public  navigable  river  or  not, 
instances  of  persons  going  up  it  for  the  purpose  of  cutting 
reeds,  and  on  parties  of  pleasure,  vrithout  the  consent  of  the 
person  claiming  exclusive  property  in  the  creek,  are  evidence 
sufficient  for  the  jury  to  presume  it  a  public  river.  (Mtfei  v. 
Rote,  1  Marsh.  313 ;  5  Taunt.  705 ;  4  Maule  &  S.  101.)  It 
was  held  in  that  case  that  the  cutting  of  rushes  in  the  creek  by 
strangers,  without  interruption,  was  a  strong  circumstance  to 
show  that  the  river  was  puolic,  and  the  fact  that  pleasure-boats 
were  accustomed  to  sail  up  the  creek  was  also  relied  on.  But 
a  riffbt  to  a  track  path  on  each  side  of  the  river  Tees  (alter- 
nately) for  towing  without  paying  any  acknowledgment,  was 
found  upon  a  trial  at  bar.  ( Fierce  v.  Lord  Fauconberge,  1  Burr. 
292).  If  an  act  of  parliament  for  inclosing  and  allotting  the 
commons  and  waste  lands  of  a  parish  through  which  a  navigable 
river  flows,  empower  commissioners  to  set  out  such  public  and 
private  roads  and  ways  as  they  shall  think  necessary,  and 
direct  that  all  roads  and  ways  not  so  set  out  shall  be  deemed 
part  of  the  lands  to  be  allotted  ',  an  ancient  towing  path  upon 
the  banks  of  the  river,  though  not  set  out  by  the  commissioners^ 
still  subsists,  for  it  is  not  within  their  junsdiction.  {Simptan 
V.  Scales,  2  Bos.  &  P.  496.)  A  statute  authorizing  the  making 
of  a  new  course  for  a^avigjable  river,  and  turning  the  whole  part 
into  a  floating  harbour,  will  not  without  words  for  the  purpose 
put  an  end  to  a  public  towing  path  upon  that  part ;  but  such 
towing  path  vrill  be  liable  to  be  used  as  such  for  the  purposes 
of  the  harbour,  and  it  will  make  no  diflference  though  the 
river  was  a  tide  river,  and  not  navigable  at  low  water.  (Res 
V.  Ttppeit,  I  Russ.  C.  &  M.  317.) 

The  public  at  large  have  no  common  law  right  to  bathe  in  the 
eea,  ana  as  incident  thereto,  of  crossing  the  shore  on  foot  or^ 
with  bathing  machines  for  that  purpose.  (  Blundell  v.  Catterall,' 
5  B.  &  Aid.  268.)  So  there  is  not  at  common  law  a  general 
rieht  in  the  public  of  entering  the  sea  shore  for  the  puipose  of 
taking  sea  weed.  {Howe  v.  Suwell,  1  Alcock  oc  Napier, 
348.)    The  public  are  not  entitled  at  common  law  to  tow  on 
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ihe  faaaks  of  ancient  naTigable  nren:  the  riglit  must  be 
fiiaded  on  itatate  or  on  usage,  (Ball  v.  Herbert,  3  T.  R. 
255;  fee  1  Lord  Raym.  725 ;  BuU.  N.  P.  90;  6  Mod.  163, 
entra.) 

Tbe  priTikge  of  a  wateroouise  is  not  confined  to  private  indi- 
fidaak ;  it  msy  be  vested  in  a  corporation,  as  where  there  was 
a  giant  to  the  corporation  of  Carlisle  of  water,  for  the  purpose 
ef  taming  the  city  mills.  (8  East,  487.)  So  also  inhabitants 
Bay  pie^ribe  for  snch  an  easement,  as  where  the  inhabitants 
«f  a  Till,  or  the  parishioners  of  a  parish,  alleged  a  custom  or 
asageof  keeping  an  ancient  ferry- boaL  (3  Mod.  294.)  A 
Debt  of  ferry  is  a  matter  in  which  me  public  are  interested,  and 
of  which  therefore  reputation  is  evidence,  and  so  also  is  a  ver- 
dfet  er  judgment  of  a  court  of  competent  jurisdiction,  touching 
the  same  right,  although  between  other  pardes.  {Pirn  v.  Cur- 
reU,  6  Mees.  &  W.  234.) 

It  requires  a  deed  to  create  a  right  and  title  to  have  a  pas-  The  right  to 
sise  for  water.  (4  East,  107 ;  5  B.  &  Cr.  232 ;  ante,  p.  49.)  water,  how 
Ahhoogfa  the  right  to  a  flow  of  water  formerljr  belonging  to  the  o^t**^^* 
owner  of  a  mill  can  only  pass  by  grant,  as  an  incorporeal  here- 
lament,  yet  after  a  jxural  license  to  perform  works  upon  a  river 
had  been  execnted,  it  is  sufficient  to  relieve  the  party  from  re- 
storii^  it  to  its  former  state,  althoujgh  the  license  has  been  coun- 
tetaiamded.  Thus,  where  plaintiff's  lather,  by  oral  license, 
had  pcnnitted  the  defendants  to  lower  the  bank  of  a  river,  and 
Bake  a  weir  above  the  plaintiff's  mill,  wherebv  less  water  than 
heJiDte  flowed  to  the  plamtiff's  mill,  it  was  held  that  the  plaintiff 
eould  not  maintain  an  action  against  the  defendants  for  con- 
tbvii^  the  weir,  as  it  was  a  license  to  construct  a  work  in  its 
fiatare  permanent  and  continuing,  and  attended  with  expense 
ie  the  party  using  the  license,  who  might  sustain  a  heavy  loss 
1^  ils  being  countermanded ;  and  it  was  the  fault  of  the  party 
haaself,  if  he  meant  to  reserve  the  power  of  revoking  such  a 
lieense  after  it  was  carried  into  effect,  that  he  did  not  expressly 
leserre  that  right  when  he  granted  the  license,  or  limit  it  as  to 
duration,  (l^gjn*  ▼•  If^^i  7  Bing.  682 ;  see  Mason  v.  Hill, 
5  B.  2c  Ad.  160  '^^  ^^^7  ground  on  which  such  a  parol 
leeaae  can  be  held  irrevocable,  is,  that  it  has  been  acted  on 
ttd  expense  incurred.  (5  B.  &  Ad.  15.) 

At  common  law,  a  proprietor  of  land  adjoining  a  river  has  How  to  be 
a  light  to  raise  the  banks,  rrom  time  to  time  as  occasion  may  re-  nied. 
nan,  upon  hia  own  land,  so  as  to  confine  the  flood-water  within 
Oe  banks,  and  to  prevent  it  from  overflowing  his  land,  with  this 
■Bgle  restriction,  that  he  does  not  thereby  occasion  any  iniury 
Id  the  landa  or  property  of  other  persons.     Therefore,  where 
.the  oocnpiers  of  lands  Adjoining  a  canal  who  erected  artificial 
banks  called  fenders,  to  prevent  the  flood-water  escaping  upon 
iS^at  land*  in  consequence  of  which  the  canal  banks  were 
enlarged  and  the  navigation  obstructed,  were  indicted  and 
found  guilty,  the  judgment  was  reversed,  and  a  venire  de  novo 
awarded,  because  the  jury  had  not  found  whether,  before  the 
aaldng  of  the  canal  or  embankment,  the  landowners  had  exe  r .  f 
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cised  the  right  of  nismg  the  banks  from  time  to  time  as  occa- 
siMi  required,  so  as  to  confine  the  water  at  all  times  within  the 
ordinary  channel,  and  prevent  it  in  times  of  dood  from  over* 
flowing  the  banks,  nor  whether  the  passage  over  the  banks  in 
times  of  flood  was  the  usual  and  ordinaiy  course.  {Rex  v. 
Traffard,  1  B.  &  Ad.  874 ;  S.  C.  in  error,  8  Bing.  204 ;  1  M« 
&  Scott,  401 ;  2  Crompt.  &  Jerv.  265 ;  2  Tyrw.  201.)  There 
was  an  appeal  in  the  last  case  to  the  House  of  Lords,  20  June, 
1834,  when  the  parties  were  advised  to  come  to  an  amnge- 
ment,  and  the  hearing  was  postponed  tins  die* 

The  proprietor  of  lands  along  which  there  is  a  flood  atream« 
cannot  obstruct  its  old  course  by  a  new  water  wa^,  to  the 
raejudioe  of  the  proprietor  of  lands  on  the  opposite  side. 
Thus,  a  proprietor  of  land  on  the  bank  of  a  river,  who  had 
commenced  the  building  of  a  mound,  which,  if  completed, 
would,  in  times  of  ordinary  flood,  have  thrown  the  waters  of 
the  river  on  the  grounds  of  a  proprietor  on  the  opposite  bank, 
so  as  to  overflow  and  injure  them,  was  restrainea  by  a  perpe- 
tual interdict,  in  Scotland,  from  the  further  erection  of  any 
bulwark,  or  other  work,  which  might  have  the  effect  of  divert- 
ing the  stream  of  the  river,  in  time  of  flood,  from  its  aocua* 
tomed  course,  and  throwing  the  same  on  the  lands  of  the  other 
proprietor ;  Lord  Chancellor  I^ndhurst  observing,  that  it  wa* 
clear,  beyond  the  possibility  of  a  doubt,  that  bv  the  law  of 
England  such  an  operation  could  not  be  carried  on.  (JUiro* 
%iet  V.  BreadalbaM,  3  Bligh,  N.  S.  414,  418.)  The  long  en- 
joyment of  a  watercourse  b  the  best  evidence  of  right,  and 
raises  a  presumption  of  an  agreement ;  and  proof  of  a  special 
license,  or  that  it  was  limited  in  point  of  time,  must  come 
from  the  party  who  opposes  the  rie ot.  (Finch  v.  Rabridgtr, 
2Vem.  390;  Gilb.  £q.  C.  3.)  Cidependently  of  any  par- 
ticular enjoyment  which  another  has  been  accustomed  to  havc^ 
every  person  is  entitled  to  the  benefit  of  a  flow  of  water  in  hie 
own  lands  without  diminution  or  alteration;  but  an  adverse 
right  may  exist,  founded  on  tlie  occupation  of  another,  and 
although  the  stream  be  either  diminished  in  quantity,  or  evea 
oorrupted  in  quality^  as  by  means  of  the  exeroise  of  certain 
trades,  yet  if  the  occupation  of  the  party  so  taking  or  usin^  it 
hath  existed  for  so  long  a  time  as  may  raise  the  presumptiott 
of  a  grant,  the  other  par^,  whose  land  is  below,  must  take 
the  stream  subject  to  such  adverse  right  Before  Uie  stat  2&c 
3  Will.  4,  c.  71,  twenty  years*  exclusive  enjoyment  of  water 
in  any  particular  manner,  afforded  a  strong  presumption  of 
right  in  the  party  so  enjoying  it,  derived  from  grant  or  act  of 

rirliament.  {Bealy  y.  Shaw,  6  East,  208 ;  Car  v.  MatthnUp 
Vent.  237  ;  2  Wms.  Saund.  113  b.  See  Dtwhirtt  v.  Wri^- 
Imf,  1  C.  P.  Coop.  329.)  The  owner  of  land  through  which  a 
natural  stream  of  water  runs  (which  has  been  diminished  in 
quantity  by  having  been  in  part  appropriated  to  the  use  of 
works  above,  for  upwards  of  twenty  years,  without  objection) 
may,  after  erecting  a  mill  on  his  own  land,  maintain  an  action 
against  the  proprietor  of  these  worics,  for  an  injury  to  such 
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hf  a  fortlMr  wbaeqiieiit  divenim  of  che  water.    (B€0ley 
-    ^6£ast,206;  jee5B.icAd.19.) 
It  is  aol  iMim-MHiij)  that  tka  mode  of  enjojiog  a  ivater*  Altcntlw  is 
caone  abonld  always  have  beaa  predaely  t^  same,  for  wheae  "m><1«  o'  «a* 
m  an  action  for  a  nuisance  to  a  watercoune,  the  pkunSiff  de-  i^T™''*^ 
dned  on  his  poasaBsion,  aad  stating  the  mill  to  be  an  aadeDt 
mft,  it  was  held  to  he  no  defence,  that  he  had  w^hin  twenty 
ysaia  samewhat  altered  the  wheels    (Saundtn  v.  AinsMoa, 
lBb&A]d.26tt.)  Inwinchcaseit  was  said  byJ6teft,J./<  that 
Ihe  owner  is  not  boand  to  use  the  water  in  die  same  pMoise 
■aaBBW  or  fa  ap^^  at  the  «me  mill,  if  he  weee  it  would  stop 
sU  ■ttpmpuuent  m  madunery.     lif  indeed  the  alteiatiooa 
mafe  naai  time  to  tisM  pnjadiced  the  right  of  the  lower  miii, 
the  ease  wonid  be  difierent;  but  hen  the  aUoration  is  by  no 
iojoxioiia,  the  old  wheel  drew  more  water  than  the  neiw 
<Ih.  ;  see  iMttnllU  cue,  4  Bep.  a?  a.) 
I  amdent  ditch  has  at  aae  end  anciently  opened  into  a 
I,  and  the  owner  of  a  mill  on  the  stream  has  hept  the 
at  the  end  of  the  ditdi  closed  for  twenty  yean  aad 
withoot  inteouption,  that  would  give  the  mill  owner 
a  B^il  to  keep  it  shnt  up,  that  the  owner  of  the  land  ad* 
joiniB^  tibe  diteh  would  not  be  justified  in  reopeaiag  the  oon- 
■BiBcatioa,  althoagh  it  might  appear  that  the  eommaniealaMt 
between  the  ditch  and  stream  was  ancient.  (Dmsett  v.  Sitard, 
7  Gar.  &  P.  465,  liltledale).    If  the  owner  of  a  water  mill 
washed  Inf  a  gronnd-shot  wheel  at  a  low  head  of  water  alter 
Ihe  wheel  to  a  braast-shot  wheel,  which  requires  a  high  head 
-,  aad  afterthat,  fer  twen^years  and  more  discontinoa 
of  die  fanast-shot  wheel,  and  resume  the  use  of  the 
wheel,  las   diseontinuaace  will  cause  the  mill 
to  lose  his  right  to  the  high  head  of  water.    (Ibb) 
A  ngfai  to  a  wateroonne  is  not  destroyed  by  the  owners 
ataemig  the  eourse  of  the  stream,  and  the  owner  may  establish 
lis  dni  notwithstanding  an  interruption  within  twenty  yean 
of  his  action  brought  to  enforce  the  right.    Where  the  plain- 
tiff had  a  right  to  water  flowing  firom  the  defendant's  land 
acasos  a   lane    to    his   own   land,   and   it  appeared   that 
*'iBsinai'ly  the  atwam  meandered  a  little  down  toe  lane  be- 
fwe  it  flowed  into  the  pbintiff's  land,  aad  that  in  the  year 
1  US  the  plaintiff,  in  order  to  render  its  enjoyment  more  com* 
Tff^Fffnff  to  himself,  a  little  varied  the  course*  by  making  a 
ihaight  eat  direct  fiNun  the  opening  or  spout  under  the  de- 
feadant's  hedge  aeniss  the  lane  to  his  own  premises :"  and  this 
it  was  contended  ncjgaiived  the  rieht  claimed  in  the  declara* 
tisa.    Tmdmlt  C.  J. aaid,  "If  su(m  an  ohjeetion  as  this  ware 
iBaa>ed  to  prevail,  any  right,  however  aaoientv  might  he  leet 
by  the  most  minute  alteration  in  the  mode  of  enjoyment,  the 
■akiag  straight  a  erooked  hank  or  footpath  would  have  this 
KBulL    Ko  aalherity  has  been  cited,  nor  am  I  aware  of  any 
fnaaple  of  law  or  coauaon  sense  upao.  wrbkk  such  an  argu- 
ment oobM  bpse  itelf.    (HaU  v.  Sunfi,  6  Scott,  167 ;  4  Bing. 
V.1L381.) 
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If  one  has  anciently  pits  which  mfe  supplied,  by  a  rivulet, 
he  may  cleanse  them,  bat  cannot  change  or  enlarge  them', 
(Brown  v.  Btst,  1  WUs.  174,)  nor  change  the  channels  from  a 
river  to  the  prejudice  of  another  owner.  (^Duneomb  v. 
Handall,  Hetl.  32.) 

Previously  to  the  sUt.  2  fie  3  Will.  4,  c.  71,  (ante,  p.  5— 27,> 
the  acquiescenoe  of  lessees  would  not  bind  the  landlora,  nor  that 
of  tenants  the  reversioner.  Thus  where  A.,  who  was  tenant 
for  life  with  a  power  of  jointuring,  which  he  afterwards  exe- 
cuted, and  in  1747  gave  a  license  to  B.  to  erect  a  weir  on  a 
river  in  A.'s  soil,  for  the  purpose  of  watering  B.'s  meadow, 
then  A.  died  and  the  jointress  entered,  and  continued  seised 
till  1799,  when  the  tenant  of  A.'s  farm  diverted  the  water  from 
the  weir,  upon  which  the  tenant  of  B.'s  farm  brought  an  action 
on  the  case  for  diverting  the  water ;  the  court  were  of  opinion 
that  the  uninterrupted  possession  of  the  water  for  so  many 
years,  with  the  acquiescence  of  the  particular  tenants  for  life, 
would  not  affect  the  reversioner,  although  they  refused  to  dis- 
turb a  verdict  which  had  passed  for  the  plaintiff,  inasmuch  as 
it  would  not  conclude  the  rights  of  the  parties.  (Bradhury  v. 
GrinteU,  2  Wms.  Saund.  175,  n.  (d.))  Evidence  of  user  for 
twenty  years  of  a  head  stock  to  pen  up  a  rivulet  was  held  in- 
sufficient evidence  for  raising  the  presumption  of  a  grant  to 
vrarrant  its  continuance  to  the  injury  of  church  land ;  for  if 
the  preceding  vicar  had  made  such  a  grant,  it  would  not  have 
bound  his  successor.  (Bright  v.  Walker,  3  Smith's  R.  316. 
See  Barker  v.  RtcAar(/son,  II  East,  372.  See  ante,. pp.25— 
27.)  Although  an  adverse  enjoyment  for  the  space  of  twenty 
years  is,  as  against  a  private  individual,  evidence  of  a  grsmt  by 
him,  yet  it  is  otherwise  in  the  case  of  a  public  river  navigable 
by  all  the  king's  subjects ;  for  no  obstruction  for  twenty  years 
will  bar  a  public  right.  (  Vooght  v.  Winek,  2  B.  &  Aid.  662  ; 
Weld  V.  Hornby,  7  East,  195.)  A  public  right  of  navigatioa 
may  be  extinguished  either  by  an  act  of  parliament,  a  writ  od 
quod  damnum  and  inquisition,  or,  under  certain  circumstances, 
by  commissioners  of  sewers,  or  by  natural  causes,  such  as  the 
recess  of  the  sea,  or  accumulation  of  silt  or  mud.  And  where  a 
public  road,  obstructing  a  channel  once  navigable,  has  existed 
for  so  long  a  time  that  the  state  of  the  channel  when  the  road 
was  made  cannot  be  proved,  it  is  to  be  presumed  that  the  right 
of  navigation  was  legally  extinguished.  {Rex  v.  Montaguef  4  B. 
&  C.  598.)  A  corporation  being  the  conservators  of  a  river 
and  the  owners  of  the  soil  between  high  and  low  water-maik, 
cannot  authorize  their  lessee  to  erect  a  wharf  there  which  pro- 
duces inconvenience  to  the  public  in  the  use  of  the  river  for  the 
purposes  of  navigation.  {Rex  y.  Lord  Orosvenm'  and  others, 
2  Stark.  N.  P.  C.  611.) 
Artificial  In  the  absence  of  a  special  custom,  artificial  watercourses 

waicfoonnei.  are  not  distinffuished  in  law  from  natural  ones ;  and  a  title 
may  be  gained  by  twenty  years'  user  as  well  to  the  former 
as  the  latter.  Therefore,  where  mine  owners  made  an 
adit  through  their  lands  to  drain  the  mine,  which  they  after- 
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•iris  eeawd  to  work,  and  tiie  owner  of  a  brewery,  through 
^^«  pcemiseB  the  water  flowed  for  twenty  yean  after  the 
wwfcing  had  ceased,  had,  during  that  time,  used  it  for  brewing  ; 
k  wa3  held,  that  he  thereby  gamed  a  right  to  the  undisturbed 
enjojiBent  of  the  water,  and  that  mines  could  not  afterwards 
k  so  worked  as  to  pollute  it    It  is  questionable  whether  a 
uivenal  practioe  in  the  neighbourhood  to  resume  the  use  of 
9Mk  adit  waters,  for  mining  purposes,  after  a  long  interval, 
aight  not  hare  been  set  up  in  answer  to  the  claim  of  ease- 
Ment,  thereby  raiang  the  inference  that  the  party  claiming  used 
*^  water,  not  of  right,  but  only  during  the  accidental  disuse 
of  the  adit  and  with  knowledge  that  the  mine  owners  reserved 
to  themselves  a  power  to  recommence  working,  and  thereby 
distmiiing  the  waters.     {Magor  v.  Ckadwick,  II  Ad.  &  Ell. 
571 ;  3  P.  &  Dav.  367.    See  ArkwHgkt  v.  Gell,  6  Mees.  & 
W.  232.)     The  court,  in  reftising  a  new  trial,  said  that  the 
proposition  that  a  watercourse,  of  whatever  antiquity,  and  in 
whatever  degree  enjoyed  by  numerous  persons,  cannot  be  so 
eajoyed  as  to  confer  a  right  to  the  use  of  the  water,  if  proved 
to  have  been  originally  artificial,  seems  to  be  quite  indefen- 
■We.    And  the  late  case  of  Arkurright  v.  Gell,  5  Mees.  &  W. 
203  (see  post)  leads  to  no  such  conclusion.    (Per  Lord  Den- 
nan,  Magor  v.  Chadvfick,  11  Ad.  &  Ell.  686.) 

The  stanners  of  Devonshire  are  not  entitled,  by  custom,  to 
fiveit  water  from  streams  into  their  mines,  and  for  that  pur- 
pose to  dig  trenches  over  other  people's  lands.  (Bastard  v. 
&ulA,  2  M.  &  Rob.  129). 

A  party  receiving  water  drained  from  a  mine  has  no  right  to 
compel  the  owners  of  the  mine  to  continue  such  discharge. 
Befare  the  year  1705,  a  company  of  adventurers  had  begun  to 
ooBtraet  a  sough  or  level,  now  called  the  Cromford  Sough,  for 
the  porpoee  of  draining  a  portion  of  the  mineral  field  in  the  Wa- 
rt^take  of  Wirksuforth,  in  Derbyshire;  being  remunerated,  by 
agreement  with  the  |>roprietors  of  the  mines,  by  a  portion  of 
the  lead  ore  raised  withm  the  district  benefited  thereby  (tech- 
nically caUed  the  "  TiUe  of  the  Sough.")  The  water  from  this 
aoagh  flowed  into  a  brook  called  Bonsall  Brook,  and  their  united 
vaien  turned  an  ancient  corn-mill.  In  1738,  they  leased  this 
easement  of  continuing  and  maintaining  the  sough  to  certain 
Mities  for  999  years.  In  1771,  A.  obtamed  a  lease  for  eighty- 
war  yeaiB,  from  the  owner  of  the  land  through  which  the  sough 
wu  made,  of  the  brook,  of  the  stream  of  water  issuing  from  the 
iwgh  into  it,  and  of  the  piece  of  land  on  which  the  corn-mill 
HofJd,  with  the  right  of  erecting  mills  thereon ;  and  accord- 
ingly, in  1772,  erected  extensive  cotton-mills  thereon,  partly 
OB  the  site  of  the  ancient  corn-mill,  and  they  were  worked  by 
the  same  junction  of  the  two  streams.  This  lease  contained  a 
proviso,  that  if,  during  the  term,  the  stream  issuing  from 
Cromford  Sough  should  by  the  bringing  up  of  any  other  sough, 
or  by  onavotdable  accident,  be  taken  away  or  lessened,  so  that 
there  should  not  come  to  the  mills  sufiicient  water  for  working 
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tbenK»  and  the  lemot  should  not  be  able  otherwiee  to  supply  it» 
it  should  be  lawful  for  A.  to  take  down  the  mUU,  and  remote 
them  to  another  piece  of  ground  therein  described,  of  which  a 
lease  should  be  granted  for  the  rest  of  the  term.  In  1789,  A. 
purchased  from  the  lesRor  the  absolute  interest  in  the  land 
leased,  and  in  that  through  which  so  much  of  the  sough  was 
made  as  lay  within  the  manor  of  Cromfbrd.  In  the  mean  tnne» 
another  company  had,  in  1771,  commenced  the  constructioa^f 
another  sough  on  a  lower  level,  called  the  Meer  Brook  Sought 
(conmienciD^  within  the  manor  of  WirktworthX  for  the  pur- 
pose of  draiamg  a  larger  portion  of  the  mineral  field,  unoer  a 
similar  license  nrom  the  same  mine-owners  who  had  before  nsad 
the  Cromford  Sou^h,  In  1836,  Moer  Brook  Sough  having  besD 
so  far  extended  mto  Cromford  as  to  drain  Cromford  Sou^ 
the  water  supplyine  A/s  mills  was  thereby  diverted :  it  was 
held,  that,  under  the  drcumstanoes,  A.  had  not  acquirsd  by 
user  of  the  water  issuing  from  Cromford  Sough  such  a  right  to 
it  as  to  entitle  him  to  maintain  an  action  against  the  proprietflBS 
of  the  Meer  Brook  Sough,  this  being  an  artificial  veatercoune 
made  for  a  particular  and  temporary  purpose,  and  its  water 
having  been  originally  taken  by  hmi  with  notice  that  it  aiight  be 
discontinued,  and  the  drcamstances  not  being  such  as  to  afibrd 
any  presumption  of  a  grant  by  the  owners  of  the  mines  ;  and 
that  ne  did  not  acquire  such  nght  by  force  of  the  staL  2  &  3 
Will.  4.  c.  71.  s.  2.  (Arkwright  v.  Gdl,  5  Mees.  &  W.  203.) 
The  right  or  interest  which  the  proprietor  of  the  surface  where 
the  stream  issued  forth,  or  his  grantees,  would  have  in  such  a 
watercourse,  at  common  law,  independently  of  the  effect  of 
user  under  Uie  staL  2  &  3  WiU.  4,  c.  71,  was  to  use  it  for  any 

Surpose  to  which  it  vras  applicable  so  long  as  it  continufld 
lere.    An  user  for  twenty  years,  or  a  longer  time,  would 
affoid  no  presumption  of  the  right  to  the  water  in  perpetuity; 
for  such  a  grant  would  in  truth  be  neither  more  nor  less  than 
an  obligation  on  the  mine  owner  not  to  woik  his  mines  by  the 
ordinary  mode  of  getting  minerals  below  tlie  bed  drained  by 
that  sough,  and  to  keep  the  mines  flooded  up  to  that  level,  m 
order  to  make  the  flow  of  water  constant  for  the  benefit  of 
those  who  had  used  it  for  some  profitable  purpose.    The  oouit 
were  of  opinion,  that  the  statute  did  not  give  A.,  and  those  wh» 
claimed  under  him,  any  such  right.    Lord  Abinger,  C.  B.  said* 
"  the  whole  purview  of  die  stat.  2  &  3  WiU.  4,  c.  71,  sbowiw 
that  it  applies  only  to  such  rights  as  would  before  the  act  hava 
been  acquired  by  the  presumption  of  a  grant  from  long  ^^* 
The  act  expressly  nKjuires  enjoyment  for  difierent  period^, 
'  tcithout  intorruption,*  and  therefore  necessarily  imports  such 
an  user  as  could  be  interrupUd  by  some  one  '  capable  of  resist- 
ingthe  claim,'  and  italso  requires  it  to  be  of  right  Butthe  usa 
of  the  water  in  this  case  could  not  be  the  subject  of  an  action 
at  the  suit  of  the  proprietors  of  the  mineral  neld  lying  belovr 
the  level  of  the  Cromford  Sough,  and  was  inc^iable  of  ialef* 
ruption  by  them  at  any  time  during  the  whole  period^  by  aogr 
reasonable  mode ;  and  as  against  mem  it  was  not  '  of  rigbt. 
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kad  iM  iniBRst  to  fraventit;  aod  ulflitbtcaiM 
to  dram  tlie  lower  put  of  the  field,  indaad  at  all  tinei,il 
«■•  vikuDj  mmalBrial  to  them  what  became  of  the  imlia,  ee 
Img  m  tkeir  aHMS  wtn  fineed  ima  it  We  tibenf«n  tbiiik 
Ibi  liie  pi  iintMii  neier  aeqaired  anjr  zig^  to  have  tbe  aUnat 
if  i^atBT  ooniiwr  H  in  ili  Umaer  ckaond»  either  bj  the  pie* 
sempcioD  of  a  grant  er  by  the  leoeet  statate,  as  agaiaat  tiie 
of  the  lower  level  of  the  anneial  field*  or  the  defend- 
•aJBOg  by  their  authorily,  and  thefeibre  our  judgment 
he  for  the  dsfieadanta.  (Arkwright  v.  GtU,  6  Mees.  ic 
W.aoa.  SaeobMrvatiooflontiiisceflein  Ji^nrv.  Cftadvidlc, 
U  Ad.  &  £IL  571,  ante,  p.  81.) 

By  the  term  watevooune,  is  nsaally  undentood  a  etieui  8ob4en»- 
of  viler  flowing  above  ground ;  bat  queations  of  a  nmilar  neoos  chan- 
Betaee  accnr    iea|>eoting  the  liebt  to  water  flowing  in  a  '^^ 
■ihiimiajuiiii  cbannd.    It  was  held  by  Lord  Ellenbormtgk, 
C.J^  that  after  twenty  yeaie'  nmntermpted  enjoymeat  of 
a  Mfdag  of  water,  an  absolute  right  to  it  is  gained  by  the 
eeeapier  of  the  eloae  in  which  it  inues  above  ground,  and 
dtt  owner  of  an  adjoining  close  cannot  lawfully  eat  a  drain 
■heteby   the  aupply  of  water  to  the  spring  is  diminished. 
(AOtfrn  ▼.  Beiutcd,  1  Camp.  463.)    But  in  Cpoper  ▼.  BorAsr, 
Z  Xaaat.  99,  where  the  defendant  had  for  man^  years  past 
pemnd  bsMsk  a  etieam  for  the  purposes  of  irrigation,  the  co»> 
se^MOfle  of  which  was,  that  the  water  penetrated  through  the 
aemhboazing  aoil,  the  court  appear  to  be  of  opinion,  that  ao 
ngfal  to  oanee  such  percolation  was  acquired  by  the  user,  and 
tMt  the  adjcnning  owner,  on  receivine  injury  from  it  upeo 
•neting  a  house,  might  bring  an  action  for  it.  Although  every  HJgfat  to  dis- 
eae  in  ooildiBg  is  bound  so  to  construct  his  house  as  not  to  ebarfe  wtter 
eseihang  hie  neighbour's  nreperty,  and  to  eonetruct  his  loof  in  "1^  !^^^ 
manner  as  not  to  tnrow  the  rain  water  upon  the  neigb-     '  ^"^^ 
S  land,  (11  Hen.  7,  f.  267,)yet  ari^tby  user  for  twenty 
and  upwards  for  the  owner  to  project  his  wall  or  eaves 
the  boudary  line  of  his  property,  or  to  discharge  tiie  rain 
ing  frmn  die  roof  of  his  house  upon  the  adjoining  land,  has 
recagniaed.    (T^muu  v.  7Vmii«,  2  Cr.M.&R.  84.  flee 
Wright  V.  WUUam  1  Mees.  &  W.  77 ;  Lady  Brownt's  earn, 
eited  in  Sltmmf  v.  P^galt,  Palm.  446 ;  Com.  Dig.  Action  on 
Case  lor  Nniaanae,  A.;  Aifsn's  Msr,  9  Ben.  50,  n.  (b)  ;  Vna. 
Abr.  Kniaamse,  (G.  5.))    The  occupier  of  a  house  who  has  a 
1^^  ao  have  tfaie  xain  fall  from  the  eaves  of  it  upon  another 
man's  land,  cannot  put  up  sponts  to  eoUect  that  rain  and  dis- 
ehane  it  upon  auch  fama  in  a  body.    (lUynoUU  v.  Clarke, 
Ld.  Bmn*  1899.)    If  one  has  a  right  to  enter  into  the  yard 
ef  anetner,  and  he  fixes  a  spout  there  to  dischwge  water  upon 
lie  plaintifna  land,  traapass  will  not  lie  but  case.    {RtynMt 
w.Omrke,  lfitr.6S4;  8Mod.272;  Fort212.) 

Baildiag  a  roof  with  eaves,  which  discharge  rain>water  by  a 
^oat  into  adjoining  premises,  is  an  injury  for  which  the  land- 
Jm  of  eodi  psemims  may  leeover  as  leverBioner,  while  they 
aie  andcr  demise,  if  the  jury  think  there  is  a  damage  to  the 
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reversion.  (Tucker  t.  Newman,  11  Ad.  &  £11. 40.)  It  was 
eaid  by  Lord  Abinger,  C.  B.,  "  that  if  water  from  the  spout  of 
the  eaves  of  a  row  of  houses  has  flowed  into  an  ad|oinine  yard, 
and  been  there  used  for  twenty  years  by  its  occupiers,  that  the 
owners  of  the  houses  had  not  contracted  an  obligation  not  to 
alter  their  construction  so  as  to  impair  the  flow  of  water." 
(Arkwright  v.  Cell,  5  Mees.  &  W.  233.) 
Action  for  Where  the  owners  of  property  have  by  long  enjovment 

obttnictiog  ac()uired  special  rights  to  the  use  of  water  in  its  natural  state, 
watercoarMi  ^  j^  ^^  accustomeid  to  flow,  by  way  of  particular  easement 
to  their  own  properties,  and  not  merely  a  use,  which  is  com- 
mon to  all  the  km^'s  subjects,  an  action  on  the  case  may  be 
maintained  for  a  disturbance  of  the  enjoyment,  (4  East,  107 ;) 
but  where  the  injury,  if  any,  is  to  all  the  king's  subjects,  the 
only  remedy  is  by  indictment.  (Rex  v.  Bristol  Dock  Com' 
pany,  12  East.  429.)  An  act  of  parliament  passed  for  the 
purpose  of  making  navigable  a  natural  river  does  not  vest  in 
the  undertakers  of  the  navigation  the  bed  of  the  river,  but 
gives  them  for  that  purpose  a  mere  privUeTO  of  soourin?  and 
cleansing  it,  which  is  a  mere  easement.  (Rex  v.  The  lleney, 
Sfc.  Navigation,  9  B.  &  C.  114;  Rex  v.  Thamas,  id.  95.)  The 
proprietors  of  a  navigation  have  no  property  either  in  the  soil 
over  which  the  water  flows  or  in  the  adjoining  banks  under 
an  act  of  parliament  allowing  them  the  use  of  the  land  through 
which  the  river  passes.  (HoIUm  v.  Goldfinch,  1  B.  &  C.221.) 
It  has  been  said,  that  the  mere  obstruction  of  the  water,  which 
has  been  accustomed  to  flow  through  the  plaintiff's  lands,  does 
not  per  u  afford  any  ground  of  action :  some  benefit  must  be 
shown  to  have  arisen  from  the  water  going  to  his  lands ;  or  at 
least  it  is  necessary  to  show  that  some  deterioration  was  occa- 
sioned to  the  premises  by  the  subtraction  of  the  water.  (  WiU 
lianu  V.  Morland,  2  B.  &  Cr.  915  ;  S.  C.  4  Dowl.  &  Ryl.  583.) 
It  is  not  clear  that  an  occupier  of  land  may  not  recover  for  the 
loss  of  the  general  benefit  of  water  flowing  through  his  land, 
without  a  special  use  or  damageshown.  (  Palmerr.  Keblethvaite, 
1  Show.  64 ;  S.  C.  Skinn.  66 ;  Glynne  v.  Nicholas,  2  Show. 
507  ;  S.  C.  Comb.  43 ;  Mason  v.  Hill,  5  B.  &  Ad.  26,  27, 
ante,  pp.  72,  73.) 

The  proprietor  of  lands  contiguous  to  a  stream,  may,  as 
soon  as  ne  is  injured  by  the  diversion  of  the  water  from  its 
natural  course,  maintain  an  action  against  the  party  so  divert^ 
ing  it ;  and  it  is  no  answer  to  the  action  that  the  defendant 
first  appropriated  the  water  to  his  own  use,  unless  he  has  had 
twenty  years*  undisturbed  enjoyment  of  it  in  the  altered  course. 
Where  A.  erected  a  mill  in  1823  on  his  own  land,  the  former 
owner  of  which  had  for  twenty  years  before  1818  appro- 
priated the  water  of  a  stream  running  through  it,  to  the  pur- 
poses  of  watering  his  cattle  and  irrigating  his  land.  In  1818, 
B.  had  erected  a  mill  near  the  same  stream,  and  the  owner 
and  occupier  of  A.'s  land  then  gave  a  parol  license  to  B.  to 
make  a  dam  at  a  particular  spot,  and  take  what  water  he 
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jkmd  firam  that  point,  which  water  was  so  taken,  and  re- 
tmed  hj  pipes  into  the  stream  ahove  the  spot  where  A.'s 
ain  was  afterwards  erected.  In  1 81 8,  B.  without  license  con* 
vned  part  of  the  water  which  had  before  flowed  into  the 
acflm  from  certain  springs  into  a  reservoir  for  the  use  of  his 
b3I.  In  1828,  A.  appropriated  to  the  use  of  his  mill  all  the 
ttiplas  water  which  iowed  through  and  over  the  dam,  and 
vlxh  was  not  conducted  into  the  reservoir.  In  1829,  A. 
dnaolished  the  dam  erected  by  B.,  and  gave  him  notice  not  to 
£vat  tiie  water.  B.  then  crested  a  new  dam  lower  down  the 
fitnam,  and  bj  means  of  it  diverted  from  A.'s  mills,  at  some 
times,  all  the  water  before  appropriated  by  A.,  at  others  a  part 
of  it,  aad  the  water,  when  returned  into  the  stream,  was  m  a 
healed  state.  It  was  held,  on  special  verdict,  Ist,  That  whe- 
ther the  right  to  the  use  of  flowing  water  be  in  the  first  occu- 
pant, or  in  the  possessor  of  the  land  through  which  it  flows, 
A.  was  entitled  to  the  surplus  water,  for  be  was  first  occupant 
ef  that  and  also  owner  and  occupier  of  the  land  through  which 
it  flowed,  and  might  maintain  an  action  for  the  injury  sus- 
raaed  hj  the  abstraction  or  spoiling  such  water.  2dly.  That 
A.  was  m  like  manner  entitled  to  recover  in  respect  of  the 
valer  cfiverted  by  B.  at  his  new  dam,  because  the  license 
gramed  to  B.  by  the  former  occupier  was  to  take  the  water 
at  one  particiilar  point,  and  not  at  the  place  where  this  dam 
w  made ;  and  further,  because  if  the  license  had  been  gene- 
ral to  take  at  any  place,  it  would  have  been  revocable,  except 
sto  soch  places  where  it  had  been  acted  on  and  expense  in- 
caned,  and  it  was  worked  before  the  last  dam  was  erected. 
3Ay.  That  A.  was  entitled  to  recover  for  the  water  diverted 
mi  the  springs  and  collected  in  a  reservoir  in  1818,  for  the 
posKSBor  of  land  through  which  a  natural  stream  flows  has 
a  ijgfat  to  the  advantage  of  that  stream  flowing  in  its  natural 
esme,  and  to  use  it  when  he  pleases  for  his  own  purposes ; 
M>  advene  right  having  been  acquired  by  actual  grant,  or  by 
twenty  year's  enjoyment  (Mason  v.  Hill,  3  B.  &  Ad.  304; 
5  B.  &  Ad.  1 ;  S.  C.  2  Nev.  &  Mann.  747.) 

If  water  bas  been  accustomed  to  flow  along  a  channel  from 
isat  immemorial,  and  it  has  been  appropriated,  the  first  owner 
<d  the  adjoining  lands  on  both  sides  of  it  who  appropriates  it, 
vitkout  doing  any  injury  to  any  one,  either  above  or  below  him, 
acquires  such  a  right  by  his  appropriation,  that  though  he  may 
■ot  have  enjoyed  it  for  twenty  years,  he  may  maintain  an  action 
against  any  owner  of  the  lands  above  him  who  wrongfully 
threxti  the  water  from  its  ancient  channel.  (Frankum  v. 
ImtI  if  Falmouth,  6  C.  &  P.  529.)  If  land,  with  a  run  of 
witer  upon  it,  be  sold,  the  water  passes  with  the  land ;  and 
the  vendee,  having  used  the  water,  though  for  less  than  twenty 
years,  gains  a  title  to  it  by  appropriation,  and  may  maintain  an 
leiioD  for  obstructing  it  (Cankatn  v.  FUh,  2  Cr.  &  Jerv.  126; 
2  Tyrw.  156.) 

An  action  on  the  case  will  lie  for  the  special  damage  occa- 
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fliooadlo  8  jiaft|r  coBYeyiiig  goods  along  a  MvigatioB,  Ivfiim 
•bitradioii  by  a  bug^  aocned  aeroH*  wiiereby  be  wtm  mn- 
pelled  to  unload  and  cany  his  goods  ovadnd.  (Bsm  v.  MUm^ 
4Mmu£cS.101.)  If  the  nuisMiee  be  of  a  peHaanan^  natiiwu 
and  iajarioiis  to  the  revoBBaoa,  an  aotion  may  be  broagbt  W 
tbe  leTenioiierTas  well  as  by  the  teoant  in  peoHsnon,  eaoli 
af  them  being  eatiUed  to  racover  his  nspeetive  loss.  {Biddlm 
ford  r.  Oiulow,  3  Lev.  209  ;  Quem'i  CMUge  ▼.  HmlUtt,  14 
£art,  489;  1  Wms.  Saund.  322  b,  aotes;  J^or  v.  G^M. 
4  Buir.  2141 ;  Com.  Dig.  ikotion  on  the  Case  for  Nw- 
onoe,  (B.))  It  is  no  defenoe  to  an  action  by  aTevennooei^ 
lor  an  injury  to  the  rBvanion,  in  not  repsiring  a  gutter  for  tho 
oonveyance  of  water  through  the  plaintiff's  laSod  to  the  defend- 
ant's mill,  whereby  the  water  oozed  throudi  the  gutter,  wad. 
caxriad  away  the  soil  of  the  close,  that  the  defect  in  the  goUiar 
was  occasioned  by  the  plaintiff's  tenant.  {Lord  JEjgrtiwpitf  v. 
Pttinoa,  1  Moo.  &  Malk.  404.    See  poU,  p.  lOL) 

In  case  for  an  injury  to  the  plaintiff's  reverBbnaiy  inteNtl, 
by  the  defendant's  obstruction  of  a  watenouBS  on  his  land, 
and  thereby  sending  watar  upon  and  under  the  house  and 
land  in  the  occupation  of  the  plaintiff's  tenant,  the  defendant 
pleaded,  that  the  obstruction  was  caused  by  the  neglect  of  the 
plaintiff's  tenant  to  repair  a  wall  on  the  demised  land ;  tha;^ 
in  oonsequence,  it  fell  into  the  waterooorse,  and  caneed  tha 
damage ;  and  that  within  a  reasonable  time  after  the  defeadani 
had  notice,  he  removed  it :  the  plea  was  held  to  be  bad,  it  aat 
shewing  any  obligation  4m  the  tenant  to  vepair  the  wall  ascvely 
as  tereteoant ;  it  is  questionable  whether  the  plea  would  hava 
been  ^  if  it  had.    (BsU  v.  TuPSnfyiMM,  1  Gale  &  D.  223.) 

A  r^ht  to  take  water  from  a  well,  by  reason  of  the  oooa* 
palion  of  a  dwelling-hoose,  and  for  the  more  oonveaient  aeefu- 
pation  thereof,  is  an  intesest  in  land ;  therefore,  where  naoBaaat 
damages  had  been  Tacevered  in  an  action  for  disturbing  auob  a 
right,  (on  an  issue  tzaversing  that  the  plaintiff  was  entitlad  ta 
the  use  of  the  well  in  manner  &&),  and  the  judge  at  Nisi  Pons 
certified  that  the  damages  were  under  fiorty  shillings,  it  waa 
held  that  the  plaintiff  was  eatided  to  bis  full  costs,  under  atat. 
43  Eliz.  c.  6,  s.  2.  (T^  v.fi«niMtt,5  Ad.  fie  EL377.  Sea 
Stat.  3  &  4  Vict.  c.  24 ;  SkuttUioorik  v.  Codtor,  3  Scott  N.  S. 
47 ;  Tkompomi  v.  GUum,  5  Jur.  390.  See  the  forms  of  ploa 
fer  diverting  watercourses  since  staL  2  &  3  Wm.  4,  c  7J,  ia 
7  Carr.  &  P.  46&--469,  n ;  and  as  to  rules  of  pleadhig» 
Hil.  T.  4  Wm.  4,  see  ante,  pp.  21—23.) 

The  oommtssionerB  of  sewen  have  not  such  a  pessesBon  ia 
their  works  as  to  enable  them  to  maintain  an  action  of  tnspaai^ 
against  wrong-doers  -,  therefore  when  they  brought  an  actiaa 
of  treiqpass  against  ihe  oommissienefs  of  a  harbour  for  pullii^ 
down  a  dam  encted  by  the  former  acioss  a  navigable  stwaas, 
and  had  obtained  a  verdict,  the  court  above  oaderad  a  nonaail 
to  be  entered.  (Duke  of  NeweattU  v.  CUrk  and  otkmn,  8  TaanL 
602).    CommisBionars  of  aewvt  nay  now  aoqaiaa  the  Mgal 
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of  Jand  4um1  wodw  luidv 
9&4  Wm.  4,  c  42,  for  ameDdmg the  laws lelatiiig  to  igmcii, 
fcaelknis  24,  36,  47,  57. 

1  pw^  eatxUed  to  awstereoimeBaylflgaUy  eater  tlieluid 
«f  &  pexscm  who  has  occaaoned  a  amnance  to  a  watercoime, 
l»abate  it.     (2  Smith's  ILS  ;  Com.  Dig.  Flaader  3  M.  41.) 

la  an  aetkm  £nr  breaking  die  plaintiff's  olofe^and  desteoyiag 
alaich,  the  deficndant  plraded  that  the  water  of  tiie  stream 
ai^  to  have  flowed  to  his  mill,  and  because  te  hatch  pe- 
eealed  its  so  doing,  he  palled  it  down  :  eridenoe  may  be  given 
ai  to  what  a  former  tenant  said  as  to  asking  permission  to  have 
Ike  water,  as  this  is  an  act  done,  and  may  be  proof  of  an  exsr- 
dae  d  a  i^t  by  one  side,  and  an  acqaiescenoe  in  it  by  the 
odiar.    (Wakemam  y.  ITsit,  8  Cafz.  &  P.  105.) 

Ob  the  Mme  of  an  information  by  the  Attomey-General  at  Relief  ia 

Ihe  relation  ot  an  individaal,  and  a  bill  by  the  relator,  an  in-  eqnity  m  to 

janctian  ex  parte  on.  alSdavits  was  granted  to  restrain  a  pnr-  watercoonet. 

Bie  in  the  river  Thamm;  and  it  appearing  that  there  had 

no  previoos  writ  ad  quod  damnum,  and  that  an  iadkst- 

:  in  tne  Conrt  of  Kii^s  Bench  was  dq>ending  against  the 

ddeadants  Ua  the  same  aet,  the  Laid  Chancellor  lefosed  to 

Anolve  the  iniunotion  before  the  trial  of  the  indistSMnt,  not- 

wiftfltandhig  taeie  were  some  affidavits  on  die  part  of  the  da- 

W^^^p  stating  that  the  act  eomphiaed  of  was  beaefictal  to 

Ihe  savigstion.    And  it  was  held  to  be  hnmaterial  to  whom 

tie  soil  helox^ed,  it  not  being  eompetent  either  to  the  crown 

ar  to  a  enhject  to  nae  it  for  air^  pupese  amoanting  to  a 

BBsanee.     (illismey-Gsasnil  v.  Samutm  and  otJwn,  2  Wila. 

C  C.  87;  see  KerriMon  v.  Spamw,  19  Ves.  449;  Coqi.  C. 

C.  305  ;  Cromder  v.  TinkJLtr,  19  Yea.  617.)     The  mle  with 

to  intesposing  by  injunction  between  public  Aompi^ni^ 

^  in  cases  of  apprehended  mischief -or  nuisance,  was 

down  b^  liora  Broag/iaia;  ''If  the  thing  sought  to 

he  pnifaibited  is  in  itself  a  nvisaace,  the  court  will  iaterieie  to 

Hay  inepanhle  TniwchiRf  without  waidag  for  the  nsi^  of  a 

tii^  ;  and  wUl,  according  to  the  drcumstaaces,  direct  an  issue 

sc  allow  an  action,  and  jf  need  be,  expedite  the  proceedinga, 

fbe  injuDCtion  in  die  mean  time  being  continued.    But  whose 

Ihe  tning[  songht  to  he  restniiiied  is  not  unavoidably  and  in 

itelf  nosioiis,  hut  only  somfthing  which  may,  aoocmling  to  dr- 

ciBstances,  prove  so,  1^  conrt  will  refoae  to  interfere  until 

fltt  matter  has  been  tried  at  law,  generally  by  an  action, 

Ihoqgfa  in  particular  cases,  an  issue  may  be  directed  for  the 

atifhBlinn  of  the  court,  where  an  actioa  oould  not  be  fravud 

m  as  to  meet  the  queadon."    {Earl  of  Ripon  v.  Eahwt,  3  M. 

h  Ksen,  179.) 

An  injunction  was  granted  before  answer  to  restraan  the 
defendant  foom  lemaving  a  bank  which  fanned  the  plaintiff's 
aaly  proteelion  from  inundations  of  the  aea,  on  account  of  the 
kaeparable  iniory  the  plaintiff  was  likely  to  sustain :  it  was 
by  the  ooutp however,  that  the  injunctioa  weald  not 
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haye  been  mnted  if  the  plaintiiF  had  not  previously  established 
his  right  at  law.  (Chalk  v.  Wyatt,  3  Mer.  688).  An  injunc- 
tion was  granted  against  the  obstruction  of  the  flow  of  water 
through  a  goit  in  the  defendant's  land  to  the  plaintiff's  mill. 
(Dewhurft  v.  WrigUy,  1  C.  P.  Coop.  319.) 

Where  the  court  interposes  by  injunction  to  prevent  a 
nuisance,  provision  ought  to  be  made  for  having  the  question 
between  the  parties  tricS  at  law.  (Dewhunt  v.  iVrigley,  1  C. 
P.  Coop.  319  ;  Motley  v.  Downman,  3  My.  &  Or.  1,  14  ;  Att, 
Gtn.  V.  Cleavei',  18  Ves.  211, 218.)  If  a  party  having  a  right 
to  the  flow  of  water  acauiesces  for  three  or  even  two  years,  in 
the  erection  of  works  injurious  to  his  right,  equity  will  not 
interfere  in  his  behalf  until  he  has  established  his  right  at  law. 
(Weller  y,  Smeaton,  1  Br.  C.  C.  672;  8.  C.  I  Cox,  102; 
Birmingham  Canal  Comp,  v.  Lloyds  18  Ves.  515  ;  Coop. 
C.  C.  77,  193.  As  to  the  effect  of  laches  in  depriving  a 
party  of  his  remedy  by  injunction,  see  Blakemore  v.  Glamor^ 
ganshire  Canal  Navigation,  1  Mylne  &  Keen,  154.  See  post, 
pp.  101— 103.) 

A  bill  in  equity  will  lie  for  the  establishment  of  the  enjoy- 
ment of  a  watercourse,  and  for  the  performance  of  a  covenant 
to  cleanse  it.    (Holmes  v.  Buckley,  1  £q.  Cas.  Abr. 27,  pi.  4 ; 
2  Vem.  390 ;    Gilb.  Eq.  C.  3  ;   New  River  Co.  v.  Graves,  2 
Vem.  431.)  And  it  was  held  that  a  man  who  had  been  in  pos- 
session of  a  watercourse  sixty  years  might  bring  a  bill  against 
a  mortgagee,  who  foreclosed  the  eauitv  of  redemption,  to  be 
quieted  in  the  possession,  although  ne  had  not  established  his 
right  at  law.   (Bush  v.  Western,  Prec.  Ch.  530.    See  DiJce  of 
Dorset  v.  Girdler,  Id.  531.)   The  diversion  of  watercourses,  or 
the  pulling  down  their  banks,  and  causing  inundation,  are  nui- 
sances against  which  a  court  of  equity  mil  protect  parties  by 
injunction,  and  in  some  cases  without  first  bringing  an  action  at 
law.  (Martin  v.  Stiles,  Mos.  144 ;  see  1  Ves.  sen.  476;  2  Atk. 
302 ;  3  Atk.  726 ;  1  Vem.  120, 129.)    An  injunction  may  be 
granted  on  the  ground  of  danger  to  proper^r*    Where  the  de- 
fendant, having  large  pieces  of  water  in  his  park  supplied  by 
the  stream  flowing  to  the  plaintiff's  mill,  had  at  one  time 
stopped  the  water  and  at  another  time  let  it  out  in  such  quan- 
tities as  to  endanger  the  mill,  although  the  court  will  not  re- 
strain what  has  b«en  enjoyed  twenty  years,  yet  it  will  inter- 
pose where  a  difierent  mode  of  enjoyment  calculated  to  do 
mischief  is  used  ;  and  an  injunction  was  granted  for  restraining 
the  defendant  horn  using  dams,  &c.  so  as  to  prevent  the  water 
flowing  in  such  regular  quantities  as  it  had  done  on  a  particular 
day.     (Robinson  v.  Lord  Byron,  1  Br.  C.  C.  688  ;  see  Anon, 
1  Ves.  jun.  140  ;  Crowder  v.  Tinkler,  19  Ves.  620.)     If  on 
a  motion  to  dissolve  the  injunction  there  be  a  Question  as  to  the 
right  to  the  flow  of  water,  an  issue  will  be  airected  to  tiy  it. 
(2  Cox,  4.)    The  effect  of  an  order  specifically  to  repair  the 
banks  of  a  canal  and  other  works  has  been  obtained  by  an 
order  to  restrain  a  party  using  and  enjoying  a  canal,  from  im- 
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lafiigtbemimtioii,  by  oontinuipg  to  keep  the  canal*  baDks, 

aricdi  Mt  of  repair ;  by  diferting  the  water,  or  preventing 

^  bf  Ae  «e  of  lodts,  from  reroaimng  in  the  eainls,  or  by  con- 

v^the  removal  of  a  stop-gale.    {Lane  t.  NiwdigaU,  10 

?&  192).  This  case  was  said  to  go  to  the  very  uttermost  veiga 

l^iS^foniier  eases.  Lord  Bron^^m  agreed  with  Lord  Lyfuf- 

*"*ii  the  opinion,  that  if  the  court  had  this  jurisdiction,  it 

*HUbe  better  to  eierdse  it  directly  and  at  once  ;  and  that  the 

■ngiecome  to  a  roundabout  mode  of  obtaining  the  object 

BBitBcast  a  doubt  upon  the  jurisdiction.    (Blakemort  t. 

^Olamergnukire  Canal  Navigation,  1  M.  &  Keen,  183.) 

In  tins  csR  the  court,  on  an  interlocutory  application  for  an 

BjiaetioQ,refiKed  to  grant  the  order  in  such  a  form  as  indi- 

fBptlj  te  eoDpel  some  positive  act  to  he  done  by  the  party  en- 

i^^  TW  leading  principle  to  guide  the  court  in  such  an 

J[^c*te,  at  least  where  no  very  special  circumstances  occur, 

■n^ftiiatooly  sudi  a  restraint  shall  be  imposed  as  may  suf- 

veto  itop  the  mischief  complained  of,  and  where  it  is  to  stay 

^^bjuy,  to  keep  things  as  they  are  for  the  present. 

^  cout  refused  to  decree  a  specific  performance  of  an 
^^tiA  to  purchase  the  fee-simple  of  certain  lands,  and  also 
^ijgbt  to  imponnd  the  water  of  a  river,  and  to  divert  from 
'V^'^ani  of  water,  because  the  vendor,  though  seised  in  fee 
■qthpdg,  bad  only  a  lease  for  ninety-nine  years  of  the  other 
^BJKti  of  the  contract,  and  had  not,  as  against  some  of  the 
P^^iMon  of  the  land  on  the  banks  of  the  river,  a  right  to  di- 
*Bitle«iter;  and  because  the  purchaser  had  entered  into 
*  ttatnet  for  the  purpose  of  erecting  a  manufactory  to  be 
2^  by  the  water,  and  twelve  years  had  elapsed  between 
!*  tiae  of  the  agreement  and  the  hearing  of  the  cause. 
^^^  T.  Howard ;  Howard  v.  Wright,  1  Sim.  &  Stu.  190.) 

6.  OF  THE  RIGHT  TO  PEWS. 

OfoDmmon  right,  the  soil  and  freehold  of  the  church  is  the  Right  to  pews 
?*■*'«;  the  use  of  the  body  of  the  church,  and  the  repair  of  JoniwJed  on 
Jttonoii  to  the  partMhioners ;  and  the  disposing  of  the  seats  SlSlSirtloii. 
'^  the  right  of  the  ordinary.  (Hob.  69 ;  Gibs.  Cod.  tit.  9,  ^        ^ 

.  ^'Bctoris  entitled  to  the  chief  seat  in  the  chancel  unless 
"  «  P»«cra)ed  for  by  another.  (Spry  v.  Flood,  2  Curt.  356). 
^  cxehuiTe  title  to  pewt  and  seats  in  the  body  of  the  church 
Jbe  maintained  in  virtue  of  a  faculty,  or  by  prticription, 
r?»fettnded  on  the  presumption  that  a  faculty  had  been 
?**«  gnnted.    All  other  pews  and  seats  in  the  body  of 


ithority  to  place  the  parismoi 
^''^  vtjpnaciibed  for  the  ^vemment  of  churchwardens 
ue  «e  of  this  power,  for  its  due  exercise  roust  depend 
^^■otad  judgmeiit  and  discretion  applied  to  the  drcum- 
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8t«iio6B  of  die  pansh.    (^Btpert  tf  EccL  Cammn.  £».  Ifi32» 

Difpoaal  of        By  the  genenl  law,  and  of  oommon  nght  all  liie  pewi iaa 
P*^"'"*  parisli  churcli  ve  the  commoB  property  of  the  parah ;  tlwf 

aie  far  the  lue  ta  eamwun  of  the  pansbioaen,  who  aie  all  en» 
titled  to  be  sealed  orderly  and  cenveoiently ,  eo  as  best  to  pro* 
vide  for  the  acooBunadatien  of  all.  The  aiitrilMitioB  of  sesli 
sets  with  the  ehnsohwaxdens,  as  the  officen,  aabjeot  tt  the 
eontrol  of  the  ordinary.  (12  B^.  105;  dl]iat202;  SHegff. 
EccL  Bep.  733.)  By  the  geoena  law,  the  use  of  all  the  peaa 
bdoDgs  to  the  parishioners;  they  are  to  be eeated  therein, ia 
the  first  iastanoe,  by  the  ehttrehwardeos;  the  power  of  thi 
latter,  however,  is  tabject  to  the  control  oftheofainary,adM>is 
to  see  that  the  churehwmens  exercise  their  authonAy  disereedy, 
fior  the  proper  aocommodation  of Ihe  panbhioiien  at  iarge.  Tm 
is  the  law,  not  morely  to  be  found  in  ocdesiaBtiaal  aalbofiliri, 
but  is  the  common  law  of  the  land,  as  laid  down  by  the  higbeit 
oommon  law  authorities*  (  Blake  t.  Uaharne,  3  Hagg.  £od.  JL 
733.)  It  will  be  sufiicieot  to  lefer  to  Lord  Coke.  (12  Bep. 
165 ;  3  InsL  202.)  The  churchwardens  have  a  discretienaxy 
power  to  appiopriate  the  pews  in  the  ehurefa  amongst  the 
parishioners,  and  may  remove  persons  intruding  onaeatsal* 
raady  appn^riated.  (ktynoldt  v.  Afon^ton,  2  M.  &  Bob.  364.) 
Hie  parishionerB  cannot  prescrflie  to  dispose  of  pews  m«ichi« 
son  of  the  ordinary.  (1  Salk.  167,  pi.  7.)  Neitker  the 
Bunister  nor  the  vestiy  have  any  right  whatever  to  iateifai 
with  the  churdiwardens  in  seating  and  anaaging-  the  pa* 
rishioners,  as  often  erveoeously  sappoaed;  at  i£b  aame  toat 
the  advice  of  the  minister,  and  even  sometimes  theopiniaB  and 
wishes  of  the  vestry,  may  be  fitly  invoked  by  the  i&nrch* 
wardens,  and  to  a  oertain  extent  may  be  reasonably  defencd 
to  in  this  matter.  The  general  duty  of  the  chuichwardensis 
to  look  to  the  general  accommodation  of  the  parish,  consulting^ 
as  far  as  may  be,  that  of  all  the  inhabitants.  The  parishioneiSy 
indeed,  have  a  claim  to  be  seated  aooonfing  to  their  rank  and 
station ;  but  the  churchwardens  are  not,  in  providing  fifftfais, 
to  overlook  the  claims  of  all  the  parishioners  to  be  seated,  if 
sittings  can  be  afforded  them.  Accordingly  they  are  boaad,  a 
particular,  not  to  accommodate  the  high»-  classes  beyond  their 
real  wants,  to  the  exclusion  of  their  poorer  neighlMun,  wfaa 
are  equally  entitled  to  accommodation  widi  the  rest,  thoagb 
they  are  not  entitled  to  equal  accommodation,  supposing  thesealK 
to  be  not  all  equally  convenient.  (2  Addams,  IL  425, 42&) 
The  incumbent  has  no  authority  in  the  seating  and  anaojp^K 
Uie  paxishioners  beyond  that  of  an  individnsd  member  of  the 
vestry,  and  wfaidb  his  station  and  influence  in  the  parish  nsta- 
rally  give  hioL  He  may  properly  object  to  a  plan  which* 
jjenerally  inconvenient,  which  dimsoishes  the  aoeonnodttiaa 
in  the  church,  which  disfigures  the  building,  which  rendeiif 
dark  and  incommodious.  In  evety  case  of  this  description,  Jt 
is  very  proper  he  should  make  a  representation  to  theoidinafy; 
but  as  to  the  mere  arrangBment  of  sealiy  if  the  perishioag* 
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TiiihitBf  ■■inii4,  IhnmwIfiMi.  ind  tn  tli«ir  irnm  wiriifiM^finn. 
■ioiigne  about  the  exoeme,  tktn  nens  but  Jittk  mqqb- 

aktke  mleiftnooe  of  tae  mcmnlMBt;  tbe  «Kpean  k  tbtt 
tfnikmmn;  the  dwichinideiis  am  bouad  to  wput 
■i  ihe  onuBt  of  ths  voilry ;  it  k  not  tho  ▼icar,  but  tb* 
■inrwludi  appropnatoo  tbe  aoati :  tbo  goMral  superiolOBd* 
■oeadaatbontv  m  allotting  tbom  sbbU  wilb  tbe  oidinaif. 

Aegeaoal  lijg^t  tben  being  in  the  pariib  and  tbe  oniinary, 

■f  fartiedar  ligbls  in  derogatiaii  of  tbeae  are  sinetiJmnM; 

iatfacpdiejitf  the  lair  tbat  few  of  tbete  eKclaave  riffata 

lae  it  ia  tbe  eljaot  of  tbe  law  tbat  all  tbe 

beaoomnmodated;  and  it  ii  for  tbe  geaeial 

aftbepanah  tbat  the  oeoiyation  of  pewsabould 

^aiand^nm  time  to  time,  aocoidkig  to  eiranmatanoee.    A 

pywayiigbtiiiiotgiaodagaiaattbecbarebifaaieBaand  tbe 

■dniy:  they  may  diaplaee,  and  make  new  arraagementi» 

^1%  laght  net  without  oanae  to  diqklaoe  penons  in  poa- 

^""j  if  tbflf  do,  tbe  oidinaiy  woald  reinstale  tbem :  tbe 

|Mim  theiafoie  will  bave  ita  weigbt,— tbe  oidinary  would 

^>  paiea  in  pnnBoarinn,  emUrit  fwUm^  the  fwfaeenee  oyer 

i«aa«nagBr.    (1  PhilL  K.  324.) 

ApnawMiji  right  ia  aniBcient  to  maiatain  a  auit  againat  a 

yttobq.    ISpry  ▼.  Flood,  2  Cuit,  356.)    Tbe  £aet  of 

P— Ma  iaipliei  either  the  aetual  or  viitoal  anlbority  of  thoie 

«<a|  power  to  place.     Tbediatiiiber  nnitsbow  thathebaa 

■fe  Meed  ihm  bj  tfaii  aathen^,  or  m«t  jaatify  biadiatorb- 

^gfcydawring  a  paiamomit  right,— a  rigbt  paramoont  lo  tbe 

•mvykuHKJi;  naaaely,  a  faculty  by  which  the  eidinaqr 

*f"^  aidi  the  rigbt ;  or  if  there  be  no  proof  of  a  fiicnlty, 

""B>>iy  be  proof  of  pTCBonmtion,  and  each  unmemenal  unge 

"PBMes  the  giant  of  a  lacalw.     (1   PhUl.  R.  324.) 

7^"B&e  praMtiution  ia  interniptad,  the  jury  aie  not  bound 

*y'— »  >  iwmity from  longnnoiitnihed  poeaeMion.    (Mtr- 

f**  Carfic,  3  M.  &  R.  389.)     On  the  expiration  of  a 

*^i  as  wbeiB  one  waa  granted  for  ninety-nine  yean,  tbe 

9^  ^  pariabkmeri  to  tbe  aie  of  the  pew  revives.    (3 

ly^ccl.  R.  733.)    A  foealty  (for  annexing  a  pew  to  a 

^^ge)  obtatned  by  anrptiae  and  undue  contrivanee  may 

i^-   (2  Hagg.  EcoL  R.  417.) 

^I^acrtpciw  rig^t  mait  be  clearly  pcoTed ;  tbe  facte  mnat  Prescriptive 

*•  se  left  equivMal ;  and  they  must  be  neb  aa  are  not  in-  right  to  pews, 

g^'wtt  with  the  geaenl  ri^t.    In  tbe  fint  place,  it  k  ^^^^ 

f|||"By  to dMMT that  the  Meuid  occupation  of  tbe  eeat  bave 

**■*■*  time  Jmrnamorial  appurtenant  to  a  certain  measuage, 

fj^hhodi;  tbe  ordinary  biiMelf  cannot  grant  a  leait  f^^par- 

^y^^haih,    Beaondly,  it  must  be  ebown  tbat  if  any  acts 

r^?»  doae  hw  the  mbabitanta  of  each  mntwiagn,  they 

t^^^^Bdand  upheld  the  ri^bt    At  all  events,  if  any  w 
J^  been  required  vritbm  memory,  it  muat  be  proved 
^Ittvabeanmadaat  the  expense  of  tbe  party  eettiag 
^■tiawciiptisn  right.    The  oMif  and  Afne^iaai  an  anp* 
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powd  to  go  together ;  mere  occufMUicy  does  not  prove  the  right. 
What  might  hb  the  effect  of  very  long  oocttpancy.  where  no 
repairs  have  been  necessary,  does  not  appeur  to  be  decided. 
It  is  a  common  error  to  suppose  that  by  mere  occupancy  pews 
become  annexed  to  particular  houses.  In  country  parishes 
the  same  families  occupy  the  same  news  for  a  long  time,  hut 
they  still  belong  to  the  parish  at  large :  if,  however,  it  is 
shown  that  the  inhabitants  of  a  particular  house  have  repaired^ 
that  hct  establishes  that  the  burthen  and  benefit  have  gone 
together,  and  is  inconsistent  with  the  right  of  the  parish  still 
to  claim  the  benefit,  and  is  evidence  of  the  annexation  of  the 
pew.  II1US  the  uniform  and  exclusive  possession  of  the  inha- 
bitants of  a  particular  messuase  connected  with  the  burthen 
of  maintaining  and  repairing  the  seat  is  evidence  suflScient  to 
esUblish  a  prescriptive  title.  O  ^^^1*  ^*  325-6.)  To  exclude 
the  jurisdiction  or  the  ordinary  from  the  disposal  of  a  pew,  it 
as  necessary,  not  merely  that  possession  should  be  shown  for 
many  years,  but  that  the  pew  should  have  been  built  and  re- 
paired time  out  of  mind.  (1  T.  R.  428.)  The  strongest  evi- 
aence  of  that  kind  is  the  building  and  repairing  time  out  of 
mind ;  but  mere  repairing  for  thirty  or  forty  years  will  not 
exclude  the  ordinary.  The  posseesion  must  be  ancient^  and 
going  beyond  memory,  though  on  this  subject  the  high  legal 
memory,  even  before  the  act  2  &  3  Will.  4,  c.  71,  was  not 
required.  (I  Hagg.  Cons.  K.  322.)  Twenty  years  adverse 
possession  seems  to  bar  the  right  to  a  pew.  (1  Phil.  R.  328.) 

Extra-parochial  persons  cannot  establish  a  claim  to  s^ts  in 
the  body  of  a  parish  church  without  proof  of  a  prescriptive 
title,  and  therefore  if  they  sue  in  the  ecclesiastical  court  to  be 
quieted  in  the  possession  of  such  seats,  the  court  of  K.  B.  will 
grant  a  prohibition,  although  it  seems  that  such  persons  cannot 
establish  such  a  claim  even  by  prescription.  (Byerly  ▼• 
Windus  and  others,  5  B.  Ac  C.  1  ;  S.  C.  7  Dowl.  &  Ryl.  564.) 
See  HaUttck  y.  University  nf  Cambridge,  1  Gale  &  D.  100.) 
A  pew  in  an  aisle  or  chancel  may  belong  to  a  non-parishioner, 
for  the  case  of  an  aisle  or  chancel  depends  upon,  and  is 
governed  by,  other  considerations.    (2  Addams,  R.  427.) 

A  pew  annexed  by  prescription  to  a  certain  messuage 
cannot,  as  is  often  erroneously  conceived,  be  severed  from  the 
occupancy  of  the  house,  but  passes  vrith  the  messuage,  the 
tenant  of  which  for  the  time  being  has  dejure  the  prescriptive 
right  to  the  pew,  (1  Hagg.  Cons.  R.  319;  1  T.  R.  430  ; 
3  M.  &  R.  334  ;  2  Add.  428,)  which  cannot  be  sold  nor  let 
without  a  special  act  of  parliament.  (1  Hagg.  Ecd.  Ri319, 
321.)  Where  an  occupier  of  a  pew  ceases  to  be  an  in- 
habitant of  the  parish,  he  cannot  let  the  pew  vrith,  and  thus 
annex  tt  to  his  house,  but  it  reverts  to  the  disposal  of  the 
churchwardens.  (Id.  34.)  A  person  who  has  permission  from 
the  churchwardens  to  sit  in  a  pew  temporarily,  and  in  order, 
by  keeping  possession  for  the  future  tenant,  to  carry  into  effect 
the  conditions  of  sale  of  a  house  with  which  the  pew  has  for 
above  a  century  been  held  under  an  expired  faculty,  has  no  pes- 
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oa  winch  he  can  bring  a  rait  for  perturbatioii  of  seat 
i  a  meie  mtmder,  such  pemiiaaon  by  the  chuzchwardens 
jiQeMl.a8oonfiimi]igthe8aleofthepew.  {BlakBwMabame, 
3  Bigg-  £ccL  R.  726.)  Ab  to  the  power  of  vestrymen  under 
the  stiX.  51  Geo.  3,  c.  151,  for  St.  Marylebone,  see  Spry  t. 
ilaad,  2  Curt.  356.  Customs  pleaded,  '*  that  pews  are  ap< 
potenant  to  certain  houses,  and  axe  let  by  the  ownen  to  per- 
Mas  who  are  not  inhabitants  of  the  parish,"  are  bad.  (1  Hagg. 
Cobs.  R.  317.)  Custom,  "  that  persons  who  had  not  pews 
apnrtenant  pay  rent  for  seats,  which  is  applied  in  payment  of 
l£e  parish  rate,"  is  a  practice  which  has  been  constantly  re- 
fRfaiended  by  the  ecclesiastical  courts,  and  discouraged  as 
flfteii  as  set  up.  (1  Hagg.  Cons.  R.  317.)  But  if  a  house 
to  which  a  pew  is  appurtenant  be  let  to  a  parithioner,  in 
that  character  he  is  (uearly  entitled  to  the  pew.  (2  Add. 
428.) 

Where  a  pew  is  claimed  as  annexed  to  a  house  by  ^ausulty  Aetioe  for 

«r  prescription,  the  courts  of  common  law  exercise  jurisdic-  dfttorbuiee 

tion,  on  the  ground  of  the  pew  being  an  easement  to  the  house,  ^  ^*^*** 

and  the  proper  remedy  for  a  disturbance  is  an  action  on  the 

cue.     (Mamwaring  t.  Giles,  5  B.  &  Aid.  361.)     Where  the 

few  is  in  a  chancel,  the  freehold  of  an  individual,  the  right  to 

a  is  triable  at  common  law.    (May  v.  Gilbert,  2  Bulstr.  151.) 

Ihe  ecclesiastical  court  has  jurisdkstion  in  all  suits  respecting 

sews ;  bat  where  prescriptive  rights  come  in  (]^ue8tioD,  prohi- 

MioQ  will  be  granted  on  the  application  of  either  party,  for 

the  purpose  of  having  the  prescnption  tried  b]r  a  jury.  '(Hi- 

fert  if  EeeL  Cammrs,  p.  49.)     If  a  man  claiming  title  by 

ffUBCRption  to  an  aisle,  chancel,  &c.  as  his  freehold,  or  to  a 

pew  or  seat  in  the  body  of  the  church,  or  in  an  taale,  &c.  as 

apporteoant  to  a  house  in  the  parish,  is  disturbed  therein  by 

we  panon,  ordinary,  or   churchwardens,  by  a  suit  in  the 

ipritua]  court,  he  may  have  a  prohibition,  if  he  suggest  as 

gmonds  for  it,  that  he  or  those  whose -estate  he  hath,  built,  or 

tisoe  out  of  mind  repaired,  and  therefore  had  the  sole  use  of  such 

aide,  or  of  such  pew  or  seat ;  for  the  party  has  a  right  to  a 

trial  of  the  prescription  in  a  temporal  court.    (See  i  Bum's 

EecL  Law,  8  ed.  366.  7 ;    Wiuher  v.  Cheelam,  1  Wils.  17 ; 

Cerwen  v.  JPya»,  12  Rep.  105;  Jacob. y,  DalUm,  2  Raym. 

1755  i  Boothby  v.  Bailey,  Hob.  69 ;  Franeit  v.  Ley,  Cra  Jac. 

366;  Dmy  v.  Beddingfield,  Noy's  Rep.  104  -,  Buxtonor  Bun- 

tnv.  Baieman,  1  Sid.  89;  S.C.  1  Lev.  71 ;  Sir T. Raym. 52 ; 

Cnok  T.  Sampson,  2  Keb.  92 ;  Brabin  v.  Tradum,  Foph*  140; 

2Boa.Abr.287,8.) 

The .  uninterrupted  possession  of  a  pew  in  a  church  for 
taneaty  years  affords  a  preramptive  evidence  of  a  legal  title 
by  ptcscription,  or  by  a  faculty  against  a  wrong-doer.  (Dar^ 
«m  V.  Upton,  2  Wms.  Saund.  175  c)  But  if  the  right  was 
fiaiwnM»A  as  appurtenant  to  an  ancient  messuage,  the  claim 
wmld,  before  the  stat.  2  &  3  Will.  4,  c.  71,  be  rebutted  by 
ffoof  that  the  pew  began  to  exist  within  time  of  legal  me- 
(Griffith  T.  Matthews,  5  T.  R.  296.)    In  an  action  on 
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tke  c«M  lor  dirtfUiiig  Uw  plimtiff  ia  the  potmmmn  of  « 
pair  in  a  efanreh^  wfatcb  the  piamti£f  and  those  under  whom  ki 
dehned  had  heen  in  die  unintemipted  eBJoymeDt  of  fer  tlurtg^ 
iiz  yean,  batwUeh  appeared  ia  emenoe  to  have  been  an  open 
pew  befen  that  penod ;  the  judge  leoommended  the  jury  to 
piaBuiiHi  a  tide  m  the  plamtiff  aftnr  bo  long  a  poaBeeoian  ai 
thirty-flbc  jonf  «id  the  Court  of  King's  Beaeh  anerwanli,  on 
a  motioii  for  a  new  trial  held  the  dira^ion  of  te  judge  |irupeft 
(fi«g«rt  ▼.  BnMlBtf,  1  T.  IL  431,  n.)  B«t  the  pew  must  be 
laid  in  the  dedaiation  aa  appurtmaat  to  a  meanage  in  tki 
pariah,  otherwin  a  ban  peanMion  of  the  pew  for  a»ty  yean 
and  more  ia  not  a  sa6ieient  tide  to  maintain  aa  action  on  the 
eaae  for  &tQibing  the  plaintiff  in  his  enjoyment  thereof,  bat 
he  must  prove  a  preaeripdve  right  or  faeulty*  {Sto^  w^ 
UmIA,  1  T»  R.  486.)  So  where  a  pew  in  a  chaacd,  claimed 
in  right  of  a  mevuage,  was  shown  to  have  been  erected  on  te 
rite  of  old  open  seats  in  1773,  and  there  was  no  evidence  of 
any  fiscnlty  or  seaich  for  one  at  the  proper  places ;  it  waa  held 
that  the  judge  xq;hthr  diractad  the  jury,  that  the  evidenoe  of  the 
former  open  state  of  the  asaHs  destroyed  the  piaseription,  aad 
left  it  to  them  to  say  whether,  upon  the  evidence  merely  of 
long  undisturbed  possesBoa,  any  faculty  eristed ;  and  a  ntar 
trial  waa  raftiaed.    (Morgan  v.  Curlis,  3  M.  &  Ry,  389.) 

The  giant  of  part  of  the  efaaneel  of  a  church  b^  a  Joy  unpra- 
pnotar  to  A.,  his  hcna  and  assigns,  is  net  valid  in  Uw,  aad 
therefore  aneh  grantee,  or  those  claiming  under  him,  canaeC 
maintain  treqwss  for  pulling  down  his  or  their  pewa  thaiv 
oectad.    (Cltjfard  t.  Wiekt,  1  B.  &  Aid.  49a> 

But  the  charohwardens  have  not,  as  against  ike  iaeombaBt 
of  a  church  or  chapel,  a  joint  poasession  of  it,  so  aa  to  disabli 
him  from  maiatainmg  trespass  against  them  tor  acts  of  violenea 
in  pi^uff  down  pews ;  aad  a  chapelwardsA  of  a  parochial 
chapeliy  has  not,  by  virtue  of  his  oiice,  any  anUfaority  to  enUr 
the  chapd  aad  remove  the  pewa  without  the  conaent  of  the 
perpetual  curate.  ( Jonsi  t.  EUu,  3  T. &  J.  266.)  The  psi^ 
petual  curate  of  an  augmented  parochial  chapelry  has  a 
aofficJent  poeatwiien  whereon  to  mamfaiu  trespaas  for  breakaig 
and  entenng  the  chapel  and  destroying  the  pejw**    (Id.) 

As  well  prioritv  m  a  seat  aa  a  seat  itself  in  die  body  of  a 
dmrch  may  be  (uaimed  by  pcescription,  aa  belonging  to  t 
house  hy  the  inhabitants  of  it,  who  have  repaired  die  seat  time 
out  of  mind,  and  an  action  on  the  caae  for  a  disturiMsoe  liai 
at  oemmen  law.  (Carlatou  v.  HuUm,  Nay,  73  ;  Gibs. SSI.) 
And  a  pew  in  the  body  of  the  church  may  be  piuscribed  feral 
appurtenant  to  a  house  out  of  the  parish.  (Haats  v.  Witts, 
Knr.  B.  14 ;  Lantduf^.  Haywmrd  mud  amatktr,  1  YouQge  H 
Jerv.583.> 

Where  the  action  is  brouoht  against  a  stranger,  the  plainli' 
to  atate  in  his  declantion  that  he  haa  raiMBi 


bound  to  atate  in  his  declantion  that  he  haa  rapaoediht 
Mw,  th— gh  it  is  otherwise  when  the  aolma  ia  braugM  ag««rt 
thauidinary;  iawhiiih  eaae  a  tide  or  eooaidBratioB  antft  hi 
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ibnk  the  duriaimdon  sad  proved,  at  the  boildiiig  or  mpftir- 
■irfihe  pew.  {Kemiek  v.  r^yiMr,  1  Wile.  336;  AMep  r. 
MdU«M»  3  Lot.  79  ;  ase  JuAt  V.  i2oei<t.  Loft,  433 ;  Con. 
]%ic&MiqMi  the  CMe  for  Dirturbaaee  (A.  3> ;  Gibe.  197, 

Tbe  right  to  at  in  a  pew  may  be  apportioned,  and  theiefen 
ite  hy  a  leea%,  leeiting  that  A.  had  applied  to  have  a 
^appopnatad  to  him  in  the paiirik  eharch  in  reapeet  of  hii 
Mfiai  heuMj,  a  pew  was  graaled  to  him  and  hia  fiaaily  bt 
**iV*BdtheowneeBaiidoecQpieiBof  theaaid  dwelUng-houe^ 
*hinaafterwaidsdwided  mtotwo;  itwaa  held  diat  the 
*»»|Hf  of  aae  of  the  two  (eonatitnling  a  veiy  sonll  part  of 
^Bnnl  nemiage)  had  loaie  light  to  the  pew,  and  in  virtae 
fc»af  B^ght  aniataiii  an  action  agaiart  a  avoag-doer.  (Hmr^ 
WT.  Ihtai,  2  B«  &:  Ad.  164.) 

^iMi  thai  a  bill  in  emate  wUl  not  Ue  to  be  quieted  in  the 
!■■■■»  of  a  pew,  tfaoaga  nere  ia  a  deciae  fiar  it  before  the 
•iwy.   (Bdbr  ▼.  CMid,  a  V«n.  236.) 

Aaan  nay  pnscxihe  that  he  ii  tenant  of  an  aaeient  mea- 
>BM,aBdoQghtto  have  aaeparatebatialinapartioiilarvaalt 
^thednreh.  (CeB.Dig.Cenirtefy,(B.)  )  Itseemsthat 
^•■e  ndea  aae  applicable  to  vanlte  a»  to  pewa.  (Bryan, t. 
Viitffar.BIk&C.  398;  S.C.2  M.&RyL  318;  seeFnii^ 
*v.  W  Cm.  Jaa.  366;  Gibe.  Cod.  542.)  As  to  ririitaof 
lad,  mt  Har.  Indea,  tiu  Eceh^aairinal  Law,  XVU.,BuiiaL 

7.  0¥  THE  BIGHT  TO  LIGHT  AND  AIE. 

AifhttDlhaenmaMatof  KghtandairBiayeomBAenceby  Right  to 
*■>  oceapaney.     Sveiyiaaa  oa  hii  own  land  haaaiight  ligholiowae- 
kdl  the  fight  and  air  which  wiU  eome  to  bim ;  aad  be  may  1«<'«>* 
^^  even  en  the  eKtaamity  of  hia  land,  buildinga  with  as 
^M^aiadewa  aa  he  picein,  withoat  any  eonaent  fnan  the 
f^BBrofthea^oininglanda.    Alter  he  haa  erected  his  bqild- 
^J^  owner  of  the  edjaininglaBd  m^,  within  twen^  y^Mi, 
y  HBB  hJB  own  kAd,  aad  so  obotiact  the  light  whieh 
!j|*«AiiahapaaB  to  the  boildiBg  of  hia  neighbour.    But 
^jtKghtbeanHered  to  pam  withoat  intarxaption  daring  that 
1"hd  tD  the  building  eo  erestad,  the  law  impliea^  from,  the 


""^wiaetioa  of  the  light  for  that  length  ot  time,  that  the 
**ivof  the  attieiaing  land  has  eanaented  that  the  peiaon  who 

T**  VMted  tha  imUHjimi'  nmin  hia  lamA  shall  eontiiiiiA  tA  eiumr 


^j^^^j- — -the  Iwihiiiig  upon  hia  land  shall  continue  to  enjoy 
*yt  without  ubatriKitiMn,  so  long  aa  he  shall  eontinae  this 
y^g  teede  ef  eojimeni  which  he  had  been  used  to  have 
^"*K^period»  It  dose  not.  indeed,  'navllj  that  tbe  eo»> 
J^vgissa  byway  of  grant ;  for  light  ana  air,  not  bein|^  to 
'f^'Mlui  the  soil  of  the  land  of  another,  are  not  the  subject 
^M*^*!  giant;  bat  the  li^  to  uaBst  apon  the  non-obsini»- 
^^  — a-iatoriatdain  of  them,  mora  properly  arises  by  a 
^"""■t  i>hieh  the  law  wwdd  imply  not  to  intemipt  the  nae 
Ti!^.^  ^  «>A  «•  (?«*  littledala^  3  B.  &  Cf  .340.  Sea 
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It  was  held  by  Lord  EUsnborough,  C.  J.,  that  a  party  who 
had  granted  a  parol  license  to  erect  a  Bkylight  could  not,  after 
expense  had  been  incurred,  recall  the  ficense,  and  treat  the 
party  to  whom  it  had  been  granted  as  a  trespasser  for  doing 
such  act.  (Winter  v.  Broekwll,  8  East,  308;  see  Wood  v. 
Lake,  Say.  R.  3,  ante,  p.  52.) 

In  whatever  way  precisely  the  right  to  enjoy  the  unobstructed 
access  of  light  and  air  from  adjoinine  land  may  be  acquired, 
(a  question  of  admitted  nicety,)  still  the  act  of  the  owner  of 
such  land,  from  which  the  right  flows,  must  haye  reference  to 
the  state  of  things  at  the  time  when  it  is  supposed  to  have 
taken  place ;  and  ss  the  act  of  the  one  is  inferred  from  the 
enjoyment  of  the  other  owner,  it  must  in  reason  be  measured 
by  that  enjoyment.  The  consent,  therefore,  cannot  fairly  be 
extended  tieyond  the  access  of  light  and  air  through  the  same 
aperture  (or  one  of  the  same  dimensions  and  in  the  same  posi- 
tion), which  existed  at  the  time  when  such  consent  is  supposed 
to  have  been  given.  It  is  considered  that  convenience  snd 
justice  both  require  this  limitation  ;  if  it  were  once  admitted 
that  a  new  window,  varyin?  in  size,  elevation,  or  positioD, 
might  be  substituted  for  an  old  one,  without  the  consent  of  the 
owner  of  the  adjoining  land,  it  would  be  neoessaxy  to  submit 
to  juries  questions  of  degree,  often  of  a  very  uncertain  nature, 
and  upon  very  unsatisfactory  evidence.  And  in  the  same  case, 
a  party,  who  nad  acquiesced  in  the  existence  of  a  window  of 
a  given  size,  elevation  or  position,  because  it  was  felt  to  be  no 
annoyance  to  him,  mieht  be  thereby  concluded  aa  to  some 
other  window  to  which  he  might  have  the  greatest  objection, 
and  to  which  he  would  never  have  assented,  if  it  had  come  in 
question  in  the  firat  instance.  The  case  of  Chandler  v.  Thomp- 
$on,  3  Camp.  80,  is  not  at  all  inconsistent  with  this  reasoning. 
Per  Patteson,  J.  (  Blanehard  v.  Bridget,  4  Ad.  &  £1. 191, 192.) 
There  may  appear  to  be  some  harasfaip  in  holding  that  the 
owner  of  a  close  who  has  stood  by,  witnout  notice  or  remon- 
strance, while  his  neighbour  has  incurred  great  expense  in 
building  upon  his  own  adjoining  land,  should  be  at  liberty,  hy 
subsequent  erections  todiurken  Uievrindows,  and  so  destroy  tbo 
comfort  of  such  buildings.  Yet  there  can  be  no  doubt  of  his 
right  to  do  so  at  any  time  before  the  expiration  of  twenty  years 
from  their  erection,  and  this  with  good  reason,  for  it  is  far 
more  just  and  convenient  that  the  party,  who  seeks  to  add  to 
the  enjoyment  of  his  own  land  by  any  thing  in  tiie  nature  of 
an  easement  upon  his  neighbour's  land,  should  first  secure  the 
right  to  it  by  some  unambiguous  and  well-understood  grant  of 
it  from  the  owner  of  that  land,  who  thereby  knows  the  nature 
and  extent  of  his  grant,  and  has  a  power  to  withhold  it,  or  to 
grant  on  such  tenns  as  he  may  think  proper  to  impose,  than  that 
such  right  should  be  acquired  gradually  as  it  were,  and  almost 
without  the  cognizance  of  the  grantor,  in  so  uncertain  a  man- 
lier as  to  create  infinite  and  puzzling  questions  of  fact  to  be  de- 
cided by  litigation.    {Blandwrd  v.  Bridget,  4  Ad.  &  El*  l^*/ 
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ff  a  yutj,  who  has  neslectod  to  Meitre  to  himself  the  uDob- 
^niti  en joymeiit  of  light  and  air  to  a  new  window  by  pre- 
nov  ezpreas  Uoenee  or  covenant,  relies  for  his  tide  to  them 
^poB  any  thing  short  of  an  aoqdeaeence  of  twenty  yean,  Uie 
mat  lies  npoa  mm  of  prodacing  snch  evidenoe  as  leads  clearly 
ad  cooeliisiTely  to  the  inference  of  a  license  or  covenant. 
(Btnehard  r.  Bridges,  4  Ad.  &  £1. 195.)    And  if  a  deed  be 
Ml  nnrrnnnrj  for  that  purpose,  it  is  obyionsljr  advisable  to  have 
iL    E.  being  ovimer  of  a  hoose  enlarged  it,  and  inserted  a 
window  at  one  end,  in  the  part  added,  and  at  another  end  ear^ 
ned  oat  the  side  vralls,  between  which  two  windows  formerly 
rtned  in  a  straight  line  five  feet,  converting  this  end  into  a 
how,  and  inaertiog  two  how  windows  in  t&  same  direction, 
hot  not  IB  the  same  atoation,  as  the  two  former :  it  was  held, 
that  wiiatever  privileges  against  the  obstraction  of  light  the 
wiadows  of  the  anginal  house  possessed,  this  privilege  did  not 
ippiy  to  the  three  new  windows.     Before  £.'s  house  was 
Ml,  the  land  on  which  it  was  built,  together  with  some  ad* 
mmng  land,  belonged  to  R.  who  conveyed  the  land  on  which 
twas  afterwards  built  to  C,  and  C.  agreed  to  sell  to  £.,  who 
flMcfed  and  built  the  house.    Afterwaras,  and  before  the  en- 
higemcnt  above-mentioned,  R.  joined  in  a  conveyance  with 
G.  (odi  as  to  his  own  estate),  by  which  the  house  with  all 
Uns  and  easements  appertaining  and  an  additional  part  of 
&.'5  land  were  granted  to  £.    E.  Ifllirinff  afterwards  enlarged 
(as  above  described) :  it  was  held,  that\ieither  R.,  nor  his  assig- 
aees.  were  precluded  from  obstmctine  the  three  new  windows 
by  ^■^«*^«»g  on  the  land  adjoining.    After  the  enlargement  £. 
tnjpmi  to  O.,  and  R.  afterwards  assigned  an  additional  piece 
•ftae  adjoining  land  to  O.,  this  piece  lay  to  the  north  of  O.'s 
bease,  and  in  the  conveyance  its  southern  boundanr  was  de- 
soEflted  to  be  "  the  dwellingr.houae  of  O.:"  it  was  held,  that  this 
^  net  operate  as  a  recop^nitbn  of  the  house  in  its  then  state,  so  as 
to  pvedode  R.  or  his  assignees  from  obstructme  the  new  windows 
by  baHding  on  other  part  of  the  adjoining  land  south  of  O.'s 
hoose.     In  the  case  stated  for  the  court,  by  which  it  was 
agieed  that  the  court  might  draw  conclusions  of  fact  as  a 
jaiy,  it  was  stated  that  R.,  at  the  time  of  his  original  convey- 
aaee  to  C.,was  desirous  of  selling  his  land  in  building  lots. 
The  court  refused  to  take  this  into  conmderation,  in  inter- 
piciiag  the  effect  of  the  conveyance,  which  did  not  mention 
lbs,  bat  eaUed  the  land  conveved  "  arable  land,"  and  they 
hcU  diat  R.  was  not  precluded  by  this  conveyance  from  ob- 
sbactiBg  the  Ittfats  of  the  house  afterwards  built.    After  the 
csDveyaoce  by  K.  and  C.  to  £.,  R.  was  told  by  E.'s  architect, 
that  alteratioiis  were  going  on,  but  R.  did  not  know  the  pre- 
cise alteration  intended  to  be  made  as  to  the  windows.    R. 
aw  told  of  the  precise  nature  of  other  alterations,  to  which  he 
asseated,  reserving  to  himself  leave  to  build  on   his  own 
graond,  op  to  the  wall  of  the  house,  in  a  part  which  did  not 
the  new  vrindowi.    The  court  refused  to  infer  as  a 
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faot.  raoh  a  legal  matnuneiU  as  miglit  be  necoootry  to 
O.'s  houae  into  a  domioaot*  aad  B.'b  land  into  a 
tenement  with  reBpeet  to  lights.   (Bianehard  ▼•  Bridgu,  4  Ad 

&  £1.176;  Bri^gMT.  Bla»dkard,3Nev.&M.G9U    1  Ad 
&  £1. 536.) 

The  enjoyment  of  lights  for  twenty  yean  without  any  ob 
stnietion  m>m  the  partr  entitled  to  object,  has  been  lon^  helc 
to  be  a  sufficient  foundation  for  raising  the  presumption  of  mm 
agreement  not  to  obstruct  them.    (2  B.  &  C  686 ;  Dawwin 
▼.  Upton,  died  3  T.  R.  159 ;  2  Wms.  Saund.  175.)  Befbro  Um 
stat.2  &  3  Wm.  4,  c.  71,  s.  3,  antt,  jp.  12,  the  aof|iiiftsoftiioe  ol 
lessees  or  tenants  for  life  in  the  enjojrment  of  lights  did   not 
bind  the  landlord  or  referrioner,  unless  they  had  knovFledigv 
and  acquiesced  for  twenty  years,  and  a  presumption  Mgtdiuit 
the  owner  of  lands  was  not  so  easily  inferred  in  the  cshae  ol 
lights  as  in  cases  of  rights  of  way  or  common,  where  the  tenant 
scored  an  immediate  injury.    Thus  it  was  held  that  an  en- 
joyment of  lights  for  more  than  twenty  years,  during  the  oooa« 
nation  of  the  opposite  premises  by  a  tenant,  did  not  praclnda 
nis  landlord,  who  was  ignorant  of  the  (act,  from  disputingr  the 
right  to  such  enjoyment,  although  he  would  have  been  bound 
by  twenty  years'  acquiescence,  after  having  known  that  tbe 
windows  were  opened.  (DanUl  v.  North,  11  £ast,  370)*   Tbe 
tenant  cannot  merely  by  his  own  admission  bind  the  landlord* 
(Rtg.  V.  BUu,  7  Ad.  &  £U.  554.)    So  where  lights  had  been 
enjo^red  for  more  than  twenty  years,  contiguous  to  land  whioh« 
withm  that  period,  had  been  glebe  land,  but  was  conveyed  to 
a  purchaser  under  the  55  Geo.  3,  c.  147,  it  was  held  that  no 
action  would  lie  against  such  purchaser  for  building  so  as  to 
obstruct  die  lights,  inasmuch  as  the  rector,  who  was  tenant 
for  life,  could  not  grant  the  easement,  and  therefore  no  valid 
grant  could  be  presumed.    (Barker  v.  Biehardson,  4  B.  ^ 
Aid.  579.    See  also  Croii  v.  X«t0ii,  2  B.  £c  Cr.  686.)   It  wiU 
be  observed,  that  by  the  act  2  dc  3  Wm.  4,  c.  71,  s.  d«  »nts 
p.  12,  an  absolute  right  to  light  may  be  acquired  by  an  en- 
joyment without  interruption  for  twenty  years,  as  the  eighth, 
section  of  the  act,  providing  for  possessbn  during  particolar 
estates,  does  not  extend  to  lights.    And  since  that  statute  a 
right  to  lights  may  be  established  upon  an  enjoyment  for  nine* 
teen  years  and  a  fraction,  provided  the  action  be  brought  befoiv 
the  interruption  has  contmued  for  the  fall  period  of  a  year* 
(Flight  V.  Thomoi,  3  Per.  &  D.  442;  11  Ad.  &  £1L  688; 
5  Jurist,  811,  ante,  p.  15.) 

As  a  man  cannot  derogate  from  his  own  grant,  it  is  well 
established,  that  where  the  same  person  possesses  a  house^ 
having  the  actual  use  and  enjoyment  of  certain  lights,  and 
also  possesses  the  adjoining  land,  and  sells  the  house  to  another 
person,  although  the  lights  be  new,  neither  the  vendor  nor  any 
one  claiming  under  him  can  build  upon  the  adjoining  land,  so  as 
to  obstruct  or  interrupt  the  enjoyment  of  those  lights.  (F«^ 
flier  V.  PUtcker,  1  Lev.  122;  Csr  v.  Matthom,  I  Veatr, 237; 
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!T.Frwi%6Mod.ll6;  CMnptonr.Rtcftarcb,! Price, 27; 
PMiC*T.  Ceveniiy,  9  Bbjr.  309;  2  M.  fit  ScOtt,  262; 
▼•  Pi$k^  %  Cr.  fie  Jerr.  128.)  And  upon  ibe  same  prin- 
dfk,  wliere  ierenl  adfotning  portions  of  land,  on  which  the 
kaUag  of  hooaes  had  been  eommcticed,  were  sold,  and  by  the 
vadilions  of  Mle  were  to  be  finiriied  eecording  to  a  particnlar 
^  witfaia  the  space  of  two  yean,  %  was  held  that  a  purchaser 
•f  oae  of  the  lota  could  not,  by  erecting  an  additional  building  at 
Aetoek  of  his  faovae,  obstract  the  light  from  the  windows  of 
ODlfaer  pgrbhaaer,  who  had  bmh  his  house  accordiDg  to  the 
fbn,  (CwwpCgw  T.  RU^ttrdt,  1  Price,  27)  ;  for  the  lots  wete 
flbid  attder  an  implied  condition,  that  nothbg  flAiould  be  done 
1^  wlieh  die  wiiMOws  for  which  spaces  were  then  lefk  might 
M  obstractod*  (Ibid.)    And  where  the  plaintilF  pnrchas^  a 
hoBR  of  A,,  and  the  defendant  at  the  aame  time  purchased  the 
adjeioBig  land,  upon  which  an  erection  of  one  aitoiy  high  had 
ineriy  stood,  although  in  the  conrejrance  to  the  plaintifr  his 
knae  was  described  as  bounded  by  buildxne  grouna  belonging 
to  the  defendant,  it  was  held,  tiiat  the  defendant  was  not 
tajjdud  to  huHd  a  greater  haght  than  one  story,  if  by  so  doing 
he  ofastraelBd  the  phdntilF's  ughtl.    (Swansborough  v.  Ccven- 
fry,  9  Bm^.  305;  S.  C.  2M.  fie  Scott,  362.)    A.  the  owner 
ef  twu  adjoining  houses,  granted  a  lease  of  one  of  them  to  B., 
tad  afterwards  leased  the  other  to  C,  there  then  existing  in  it 
'  'u  windows.    After  that  B.  accepted  a  new  lease  of  the 
hom  A. ;  it  was  held  that  B.  oould  not  alter  his  tene- 
it,  so  as  to  obstruct  the  windows  existing  in  C.'s  house  at 
4e  tine  of  his  lease  from  A.,  though  the  windows  were  not 
tnmij  years  old  at  the  time  of  the  alteration.    (  Cautu  v.  Gor- 
ftoai,  1  M.  fie  M.  396.)  8o  where  the  owner  of  a  house  divided 
it  into  two  tenements,  and  demised  one  of  them  to  the  defend- 
ant, it  was  held  he  was  liable  to  an  action  on  the  case  for  ob- 
annctinff  the  windows  in  the  house  at  the  time  of  the  demise, 
ahbiNig^  of  reeent  construction,  and  there  was  no  stipulation 
agafaist  the  obstruction.    (  Riviere  v.  Bower,  1  Ry .  fie  M,  24.) 

CasBpletely  shutting  up  windows  with  brick  and  mortar  for  Right  to 
abofe  twoitj  years  will  destroy  the  privilege  of  light  (Law-  Hghti,  how 
fflwsr.  Obee,  3Campb.  514.)  And  the  right  to  the  use  of '^^ 
fight  and  air,  which  a  party  has  appropriated  to  his  own  uae> 
maybe  lost  by  mere  non-user  even  rora  less  period  than  twenty 
1,  unless  an  intention  of  resuming  the  right  within  a  rou- 
tine be  shown  when  it  ceased  to  be  used.  Thus, 
a  nenon,  entitled  to  ancient  lights,  pulled  down  his 
and  erected  a  blank  wall  in  the  place  of  a  wall  in  which 
had  been  windows,  and  sufferea  such  blank  wall  to  re- 
about  se¥enteen  years,  and  the  defendant  erected  a  build- 
iag  against  it,  when  the  plaintiff  opened  a  window  hi  the  same 
pfiea  wbete  there  had  formerly  been  a  window  in  the  old 
wall,  it  was  held,  in  an  alction  for  obstructmg  the  light  of  the 
lew  window,  that  it  must,  at  least,  be  shown  that  at  the  tune 
si  the  craetion  of  the  blank  wall,  and  the  apparent  abandbn- 
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ment  of  the  former  lights,  it  was  not  a  perpetual,  but  a  tern-  ^ 
porary  abandonment  of  the  enjoyment,  with  an  intention  to 
resume  it  within  a  reasonable  time.  {Moore  v.  Rawum,  3  B.  & 
Cr.3d6;  5  D.  &  R.  234.)  And  it  was  said  by  littledale, 
J.,  that  if  a  man  pulls  down  a  house,  and  does  not  make  any 
use  of  the  land  for  two  or  three  years,  or  converts  it  into  tillage, 
he  may  be  taken  to  have  abandoned  aU  intention  of  rebuilding 
the  house,  and,  conseouently,  that  bis  ri^ht  to  the  light  has 
ceased.  But  if  he  buUds  upon  the  same  site,  and  places  win- 
dows in  the  same  spot,  or  does  anything  to  show  tnat  he  did 
not  mean  to  oonyert  the  land  to  a  different  purpose*  then  his 
right  would  not  cease.  (Id.  341.  See  ante,  pp.  65,  66.) 
Action  for  When  a  party  has  acquired  a  right  to  the  use  of  Ught,  an 

obstroctioK     action  on  the  case  lies  for  obstructinfi;  it.     (9  Rep.  59  a ; 
licbts.  Bonry  v.  Pope,  1  Leon.  168.)    In  order  to  sustain  such  an 

action,  it  is  not  necessary  to  show  a  total  privation  of  li^t. 
If  the  plaintiff  can  prove  that  by  reason  of  the  obstruction  he 
cannot  enjoy  the  light  in  so  free  and  ample  a  manner  as  he 
did  before,  it  will  be  sufficient  (^Cattereli  v.  Griffiths,  4  £^p. 
N.  P.  C.  69.)  To  sustain  an  action  on  the  case  for  darkening 
/  the  plaintiff's  windows,  it  is  not  sufficient  that  a  ray  or  two  of 
/  light  should  be  obstructed.  The  question  is,  whether,  in  con- 
sequence of  the  obstruction,  the  plaintiff  has  less  light  than 
before,  to  so  considerable  a  degree  as  to  injure  the  pTaintiff'i, 
property  in  point  of  value  or  occupation.  {PringU  v.  fTem- 
ham,  7  Carr.  &  P.  377 ;  WelU  v.  Ody,  Id.  410.)  If  an  an- 
cient window  be  enlarged,  the  owner  of  the  adjoining  land 
cannot  lawfally  obstruct  the  passage  of  light  to  any  part  of  the 
space  occupied  by  the  ancient  win£>w,  although  a  greater  por- 
tion of  light  be  admitted  through  the  unobstructed  part  of  the 
enlarged  window  than  was  anciently  enjoyed,  for  the  original 
aperture  remained  privileged  as  before  Uie  enlargement. 
(Chandler  v.  Thompson,  3  Campb.  80.  See  4  Ad.  &  £11. 192.) 
But  a  party  may  so  alter  the  mode  in  which  he  has  been  per- 
mitted  to  enjoy  this  kind  of  easement  as  to  lose  the  right  alto- 
gether. (Garritt  y.  Sharp,  3  Ad.  Ac  £11.  325;  4  Nev.  & 
M.  834.)  And  if  a  building,  aflor  having  been  used  for 
twenty  years  as  a  malt-house,  is  converted  into  a  dwelling- 
house,  it  is  entided  in  its  new  state  only  to  the  same  d^;ree  of 
light  which  it  possessed  in  its  former  state.  ( Martin  v.  GobU,  I 
Campb.  322.)  So  where  an  old  house  is  pulled  down,  and  a  new 
one  built,  the  lights  in  the  new  house  must  be  in  the  same  place, 
of  the  same  dimenuons,  and  not  more  in  number  than  m  the 
old  house.  ( CherringUm  v.  Abney,  2  Vem.  646.)  W  here  one 
party  has  the  enjoyment  of  light,  and  alterations  are  made  iu 
the  adjoining  buddings,  the  diminution  of  light,  as  a  ground 
of  action  against  the  party  building,  must  be  such  as  makes 
the  premises  to  a  sensible  degree  less  fit  for  the  purposes 
of  business  or  occupation.  (Parher  v.  Smith  and  others, 
5  Car.  &  Payne,  438 ;  Back  v.  Staeey,  2  C.  &  P.  466.) 
The  opening  of  a  window,  whereby  the  plaint^'s  privacy  i» 
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ed,  IB  not  actionable ;  the  only  remedy  is  to  build  upon 
Ae  adjoiamg' bnd,  opposite  the  offensive  window.    (^ChandUr 
T.  Dmtptou,  3  Camp.  80 ;  see  9  Rep.  58,  b ;   Cottenll  v. , 
Cr^tks,  4  £q».  N.  P.  C.  G9.)    So  the  building  of  a  wall  I  \  / 
wWi  mere^  intercepts  the    prospect  of  another,  without/   \ 
ehstriicling  his  lights*  is  not  actionable.    (  KnowUi  v.  Richard'      • 
am,  1  Mod.  55  ;  S.  C.  2  Keb.  611,  642 ;  see  2  Ves.  sen.  453.) 
It  was  held  in  a  recent  case,  that  the  use  of  an  open  space  of  > 
gnand  ibr  a  parpose  requiring  light  and  air,  as  a  timber  yard  • 


m  pat,  for  twenty  years,  dia  not  pive  a  right  to  preclude 
the  adioining  owner  from  building  on  his  land  so  as  to  obstruct  ; 
the  ligtkt  and  air.  (Roberu  v.  maeord,  1  Moody  &  Robinson, ' 
230.) 

A  revenioDer  may  maintain  an  action  for  obstructing  lights* 
§ar  a  be  were  prevented  from  suiiu^  for  such  an  injury  during 
tiK  eantmnance  of  the  lease,  he  might  have  great  difficulty  in 


vroviag  his  right  when  he  came  into  possessiou.    (Shadw€U  v. 
Batdbnum,  I  Mood.  &  Malk.  850.  See  3  Taunt.  139.)    The 
ground  upon  which  a  reversioner  is  allowed  to  bring  his  ac- 
lioB  for  obstnictions  apparently  permanent  to  lights  and  other 
fill  I,  lilts  which  belong  to  the  premises  is,  that  if  acquiesced 
IB,  they  would  become  evidence  of  a  renunciation  and  aban- 
doment.    (  Boiosr  v.  HiU,  1  Bing.  N.  C.  555.    See  1  Wms. 
Samd.  346,   b,  n. ;    Raine  v.  Aldenon,   6  Scott,  691 ;  4 
Biag.  N.  C.  702.    See  ante,  pp.  70, 83,  86.)    And  in  Young 
V.  Spmcer,  Lord  Tenterden  said  that  it  seemed  to  be  clearly 
frtahlished,  that  if  anything  be  done  to   destroy  the  evi- 
deaee  of  title,  an  action  is  maintainable  by  the  reversioner, 
(10  B.  &  C.  145,)  who  may  in  all  cases  bring  an  action  where 
a  stranger  does  an  act  injurious  to  the  inheritance,  and  ren- 
dering It  of  less  value,  {fesser  v.  Giffard,  4  Burr.  2141.)   And 
if  ibe  obstruction  be  continued,  a  new  action  may  be  main- 
tained  notwithstanding  the  former  recovery.  (2  B.  &  Ad.  97«) 
And  the  ovmer  of  the  inheritance  of  a  house  may  maintain  an 
aetion  against  his  own  lessee  for  obstructmg  lights.    (  Thamlin' 
9m  V.  Brown,  Say.  R.  215.    See  also  4  Burr.  2141 ;  3  Leo. 
109.)    Such  an  action  may  be  brought  not  only  against  the 
parfy  vrfao  first  erected  the  nuisance,  but  also  agamst  his  lessee 
or  isrignfff  for  continuing  it ;  (TtoiweU  v«  Prior,  12  Mod.  635 ; 
8.  C.  2  Salk.  460 ;  1  Ld.  Raym.  713.    See  also  Garth.  466 ; 
I  Keb.  794) ;  but  after  dama^  have  been  recovered  from  the 
lessor*  the  right  of  action  against  the  lessee  will  be  barred,  as 
bat  one  aatis&ction  will  be  given,  (12  Mod.  640 ;  Garth.  455,) 
aaleas  a  continuance  of  the  nuisance  be  laid  in  the  declaration. 
Not  only  the  person  who  erected  the  obstruction,  and  the  oc- 
eapier  of  the  premises  where  it  is  erected,  but  even  the  work- 
men who  nenormed  and  the  clerk  who  superintended  the 
wwks,  are  Ittble  lo  an  action.  (FFilMm  y.  Ptto  and  Hunter, 
6  B.  Moore*  47.) 

The  Gonrt  of  Chancery  will  grant  an  injunction  to  restrain  InJanetioB  to 
the  owner  of  a  house  from  ma&ng  any  erection  or  improve-  ^f!^^!.!^^ 
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iiMiits*  80  as  to  darken  or  obetxuot  the  ancient  liglap  orwMo«» 
of  an  adjoining  house.  (Back  v«  Stac§jf,  2  Rum.  121,)    In  % 
plain  case  of  a  nuisance  for  stopping  up  lights,  an  injunctioo. 
may  be  granted  upon  affidavit,  notice,  and  certificate ;  hiU  it 
was  reAued  where  the  application  proceeded  merely  on  a  par- 
ticular right  to  a  long  enjoyment  of  a  project,  (itltora^y- 
Gen.  ex  rtL  Gray't  Inn  v.  Doughty,  2  Yes.  sen.  453.    S«» 
Squire  V.  CampbeU,  1  M.  &  Cr.  459.)    The  right  lo  liehfts  aa 
a  ground  for  an  injunction  to  st<^  the  erection  of  buildings 
must  be  founded  on  prescription,  or  else  on  soaie  agieeraent  ov 
a  reasonable  presumption  of  ope.    (ACorru  v,  Leieu  ^  JU>nl 
Btrkeley,  2  Yes.  sen.  452.)     Where  land  is  oonveyed  in  fiso 
by  deed  of  feoffment,  subject  to  a  perpetual  grround-rent,  and 
the  feoffee  covenants  for  himself^  his  heirs  and  assigns,  with  the 
feoffor,  the  owner  of  adjoining  land,  his  heirs,  executors,  ad» 
ministrators,  and  assigns,  not  to  use  the  land  in  a  particnlar 
manner,  wiUi  the  view  to  the  more  ample  enjoyment  by  thft 
feoffor  of  such  adjoining  lands,  and  the  subsequent  acts  of  the 
feoffor^  or  of  those  claiming  under  him,  have  so  altered  the 
character  and  condition  oif  the  adjoining  lands  that,  wttbt 
zeferenoe  to  the  land  oonveyed,  the  restriction  in  the  covenant 
ceases  to  be  applicable  according  to  the  intent  and  spirit  of  the 
contract,  a  court  of  equity  will  not  interpose  to  enforce  the 
covenant  by  eranting  an  mi  unction  to  restrain  the  erection  oC 
additional  buudings,  but  wiU  leave  the  parties  to  their  remedy 
ftfany)atlaw.    (3^  Dulcs  ^  B«d/ar«2  v.  7^  Trustosi  of  tAe 
Btituh  Museum,  2  M.  fie  Keen,  552.)    The  foundation  of  the 
jurisdiction  to  interfere  bv  injunction  in  these  caaes  is  auck 
material  injury  to  the  comfort  of  those  who  dwell  in  the  neigh- 
bouring house,  as  to  require  the  application  of  a  power  to  pee* 
▼ent  as  well  as  to  remedy  an  evil,  for  which  damages  moieoc 
less  would  be  given  at  law,  but  the  court  will  not  interfiere  upoe 
every  degree  of  daikening  ancient  lights,  nor  in  every  case 
where  an  action  may  be  maintained*     (ulttpnuif-Osiimi  v* 
'Nicholl,   16  Ves.  338.)    Courts  of  eqmty  will  restrain  the 
erection  of  buildings  which  would  cause  irreparable  injury,  a* 
loss  of  health,  loss  of  trade,  or  deftUructioa  of  the  means  of 
ezistenoe,  without  waiting  the  slow  prooeia  of  establishiDg  the 
legal  ri^ht  when  delay  itself  would  be  a  wrong ;   but  the 
plaintiff  is  bound  to  show  not  only  a  legal  ri^ht  to  the  enjoy- 
ment of  the  ancient  lights,  but  that  if  the  buildmg  of  the  defend- 
ant is  suffered  to  proceed,  such  an  injury  will  ensue  as  war* 
rants  the  court  to  interpose.  (WyntianUyy.  Lit,  2  Swanat. 
335, 336.)  But  although  it  be  peifecay  clear  that  the  plaintiff 
is  entitled  to  succeed  in  an  action  of  treq>ass,  a  court  of  eqail;^ 
will  not  interfere  by  injunction  where  the  nature  or  degrae  oi 
injury  is  not  such  as  to  require  that  extraordinary  relief,  (^t- 
tomfy-General  v.  NxekoU,  1  Dickf   164.)     iui  injunctiop 
against  obstruction  of  ancient  lights  was  granted  on  affidavit 
before  appearance  and  without  notice  to  the  defendant,  althoagh 
the  plaintiff  had  pieviously  to  the  filing  of  the  bill  commenced 
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at  law,  (Attameff^eiunl  ▼.  NiehoU,  3  Mer.  687.) 

BstdieiBJiniction  wu  afterwards  disBolved,  on  the  defendant's 

~  rtaking,  if  the  verdict  at  law  should  be  against  him,  to  re- 

te  iajiiiy.  (S.  C.  16  Yea.  338.)    Bmt  the  wnrt  will  not 

on  eertificatie  of  bill  filed  before  answer,  unless  the 

■iaiy  is  of  a  nature  so  preanng  as  not  to  admit  of  delay.  (2 

SvusL  337.     See  ChaUc  t.  Wyatt,  3  Mer.  688.)    And  such 

sn  iajuctioii  is  sometimes  granted  until  after  a  trial  at  law 

fcmluii  by  theeoiiit.  (^MonMy-Gincra/ v.  Bentham,  1  Diek. 

Sn.  See  Mydgr  t.  Btmlkmi,  I  Vcs^  sen.  543.)  An  injuiction 

was  granted  to  nment  the  st<^wng  of  ancient  lights  against  a 

ksna  of  an  ecclesiastical  corporation,  subject  to  the  plaintiffi 

eata^iliBhing  their  right  to  the  easement  in  an  action.    Upon  a 

to  disaolTe  ue  injunction.  Sir  L.  Shadwell,  V.  C,  after 

to  the  case  of  Attomey-Geiural  v.  NieiwU,  and  re- 

that  the  buildine  would  materially  affect  the  com- 

tbe  houses  in  which  the  windows  were»  said,  "  I  have, 

littrefine,  a  case  before  me,  in  which,  according  to  my  opinion, 

dbe  ainaple  question  of.  nuisance,  the  bmlding,  ir  oom- 

-ifoald  ba  a  nuisance,  and  in  which  it  is  not  by  vasy 

clear  Aat  the  Dean  and  Chi^ter  of  Westminster  would 

have  a  ri|4it  to  erect  the  building  proposed,  and  in  which  it 

^peais  that  Lady  Montfort  may  not  nave  that  right,  even 

Ibeegli  ibe  I>ean  and  Chapt^  may  have  it,  I  think,  therefore, 

Iha  iaranolioo  should  be  continued,  though  the  matter  must  be 

kied.'^  CSmtUm  v.  Lard  Montfort,  4  Sim.  659.    See  ante,  88.) 

S^  tbe  citstoim  of  London,  which  is  stated  in  the  case 

ef  WymstanUy  v.  Lm,  (2  Swanst.  339,  340,)  an  occupier  of 

a  house  diere  had  not  an  absolute  property  in  die  enjoyment 

•f  his  abaxe'  of  light,  whatever  it  might  be,  but  the  owner  ef 

the  adjoining  house,  or  site  of  houaesy  might  build  to  ai^ 

Wigbt,  and  to  the  obstructiDn  of  his  light,  unlnssi  he  was 

pecfaDbded  by  some  writing  between  them.    And  the  custom 

was  not  repealed  merBly  by  the  Ungth  of  time  during  which 

eae  party  enjoyed  and  the  other  acquiesced  in  such  enjoy- 

wmaL,    (2  Swanst  341.    See  Privilegia  Londini,  p.  101,  cited 

Mood.  &  Jdalk.351;  and  see  Godb.    183;   Yelv.  216;  1 

Boistr.  115;  Com.  R.  273 ;  1  Burr.  248 ;  3  Carr.  &  P.  317  ; 

Skmdwell  v«  Hutehmum,  3  C.  &  P.  615  ;  M.  &  M.  350  ;  2  B. 

h  Ad.  97.)    The  statute  2  &  3  Wm.  4,  c.  71,  s.  3,  has  taken 

away* the  custom  of  London  as  to  lights.  {The  Salten'  Com- 

V.  Ja9,  Q.  B.  3d  May,  1842.) 
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LIMITATION  OF  ACTIONS  AND  SUITS. 

S  &  4  William  IV.  c.  27. 

An  Act  for  the  Limitation  of  Actions  and  Suits  re^ 
lating  to  Real  Property,  and  for  simplifying  the 
Remedies  for  trying  the  Rights  thereto, 

[24th  July,  1833.] 

DEFINITIONS. 

• 

Be  it  enacted  by  the  king's  most  excellent  inajesty, 
by  and  with  the  advice  and  consent  of  the  lords 
spiritual  and  temporal,  and  commons,  in  this  pre- 
sent parliament  assembled,  and  by  the  authority  of 
the  same,  that  the  words  and  expressions  herein- 
ailer  mentioned,  which  in  their  ordinary  significa- 
^    tion  have  a  more  confined  or  a  different  meaning, 
»1S»  in   shall  in  this  act,  except  where  the  nature  of  the 
••"  ••••         provision  or  the  context  of  the  act  shall  exclude 
such  construction,  be  interpreted  as  follows;  (that 
"  Ltnd.*'       is  to  say,)  the  word  *'  land  "  (a)  shall  extend  to 
manors,  messuages,  and  all  other  corporeal  here- 
ditaments whatsoever  (6),  and  also  to  tithes  (other 
than  tithes  belonginff   to  a  spiritual  or  eleemo- 
synary corporation  sole),  (c)  and  also  to  any  share, 
estate,  or  interest  in  them  or  any  of  them,  whether 
the  same  shall  be  a  freehold  or  chattel  interest  (d), 
and  whether  freehold  or  copyhold,  or  held  accord- 
"Bant,"       ^^E  ^  ^'^y  o^^cr  tenure  ;  and  the  word  **  rent " 
shall  extend  to  all  heriots  («),  and  to  all  services 
and  suits  (/)  for  which  a  distress  may  be  made, 
and  to  all  annuities  and  periodical  sums  of  money 
charged  upon  or  payable  out  of  any  land  (except 
moduses  or  compositions  belonging  to  a  spiritual 
PenoB         or  eleemosynary  corporation  sole) ;  and  the  person 
whoolfan-      through  whom  another  person  is  said  to  claim, 
other  cUimi.  shall  mean  any  person  by,  through,  or  under,  or 
by  the  act  of  whom,  the  person  so  claiming  became 
entitled  to  the  estate  or  interest  claimed,  as  heir, 
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isue  ID  tail,  tenant  by  the  curtesy  of  England, 

teosDt  in  dower,  snccessor,  special  or  general  occu- 

piDt,  executor,  administrator,   legatee,   husband, 

nigDee,  aj^intee,  devisee,  or  otherwise,  and  also 

iDj  person  who  was  entitled  to  an  estate  or  interest 

to  which  the  person  so  claiming,  or  some  person 

tlrrough  whom  he  claims,  became  entitled  as  lord 

by  escheat  (g),  and  the  word  **  person  "  shall  ex-  ^PefMrn." 

tend  to  a  body  politic,  corporate,  or  collegiate  (A), 

and  to  a  class  of  creditors  or  other  persons,  as  well 

as  an  individual ;  and  every  word  importing  the        ^^^^ 

singular  number  only  shall  extend  and  be  applied  g^r. 

to  sef end  persons  or  things  as  well  as  one  person 

or  tbiog ;  and  every  word  importing  the  masculine 

gender  only  shall  extend  and  be  applied  to  a  fe- 

inale  as  well  as  a  male. 

(•)  Turnpike  tolls  are  not  within  tluB  act,  and  oonaeqnently  Wbatrab- 
aoRthan  nz  yean  anean  of  interest  may  be  recovered  on  a  J«cts  are  and 
BortgHge  of  turnpike  tolls  notwithstanding  the  42d  section  of  ^Sm  to  this 
vact   A  share  of  the  tolls  of  a  tompike  road  not  coining  «ei, 
vitbin  the  meaning  of  the  word  Umd  as  defined  by  the  first 

IJ^ofthisacL  ( MWOf^  V.  Bnwfo ,  3  Beav. 22 ;  4  Jurist, 

739.) 

Notwithstanding  the  eztensiTe  meanine  given  to  the  word 
J^  by  this  section,  the  second  section  of  Sie  act  does  not  in- 
^  Rutt  reserved  on  leases  for  yean.  (Grunt  v.  EUit,  in 
£^.  Novemher  9, 1841.  See  post,  p.  122.) 
Jthes,  moduses,  or  compositions,  belonging  to  a  spiritual  or 
^^^BUMynaiy  oorporatbn  sole,  are  excepted  from  the  operation 
« tbis  aeL  The  stat.  2  &  3  Will.  4,  c  100,  limits  the  time  for 
^'^^ing  all  prescriptions  of  or  for  any  modus  decimaDdi,  or 
of  cr  to  any  exemption  or  discharge  of  tithes  by  composition 
"^  <ff  otherwise.  The  time  for  recovering  lands  belongmg  to 
*«^s  corporation  ia  prescribed  by  3  &  4  Will.  4,c.27,  s.  29. 
CoDflderable  doubt  had  been  expressed  whether  the  stat.  3 
M  Wm.  4,  c.  27,  extends  to  any  legacies  which  are  not 
2>>g6d  on  land.  The  title  of  the  act  is  *'  an  act  for  the  limita- 
«a  of  actions,  &c.,  relating  to  iwi  property  j^all  the  sections 
P^^^g  the  40th  are  conversant  about  some  proceedings  relat- 
a|  to  Und,  as  well  as  the  subsequent  sections,  except  the  42d 
?wthc43d.(See  Pagety.  FoUy,2  Bing.  N.  C.679;3Scott, 
'20;  IJebb  & Symes, 343.) 

It  has  been  decided  that  the  40th  section  of  this  act  applies 
^legacies  payable  out  of  personal  estate,  (Sktppard  v.  Duk», 
J^  567 ;  O'Hara  v.  Creagfc,  1  Longfield  &  T.  66,)  and 
2t^  property.  {Prior  v.  Hom«fr(oir,  2  Y.  &  Coll.  200. 
^ /Miiipov.  Uunnings,  2  M.  &  Cr.  309  ;  CampbeU  v.  Sand^ 
M8Bligh,N.S.622.) 
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ChtritiM  were  not  within  the  statutes  of  limitations,  32 
Hen.  8,  c.2,  and  21  Jac  1,  c.  16;  (Duke,  161 ;  AtU-Gea,  y. 
Mmyor  of  Coventry,  3  Madd.  368  ;  2  Vera.  399  ;  AtL-Gm.  v. 
ChfiitU  Hotpital,  3  My.  &  K.  344;  Au.-Gm.  ▼.  Mayor  tf 
Bri4to(,  2  Jac.  &  W.  321 ;  JM..Ocfi.  v.  Pouidtn,  8  Sim.  472.) 
Cases  of  charity  are  neither  included  nor  excluded  by  eiiprea» 
words  from  the  stat.  3  &  4  Wm.  4,  c.  27  ;  in  a  recent  caaci^ 
Sugden,  L.  C,  said  <*  I  am  not  called  on  to  decide  this  ques- 
tion, but  my  impression  is,  whether  purposely  or  not,  that 
charity  is  a  easw  ommut  from  ^is  act  of  parliament"  (Jncot' 
jHmU^  SoeUty  ?.  Richards,  I  Connor  &  Lawson,  83.) 
Haredita-  W  Hereditament  is  a  very  comprehensive  term,  includuMr 

iMiiti.  whatever  may  be  inherited,  be  it  corporeal  or  incorporeal,  reaC 

personal,  or  mixed.  (Co.  Litt,  6  a ;  3  Rep.  2 ;  Shepp.  T.  91.) 
HoreditamenU  are  of  two  sorts,  eorporoal,  oonsistine  wholly  of 
substantial  and  permanent  objects ;  all  which  may  be  compra- 
hended  under  the  general  denomination  of  land.  CCo.  Litt. 
4 ;  2  BI.  Comm.  17.)  An  incorporeal  hereditament  is  a  right 
issuing  out  of  a  thing  corporate  (whether  real  or  personal)  or 
concerning,  or  annexed  to,  or  exercisable  within  the  same. 
(Id.  20.)  The  latter  are  not  within  this  act,  but  the  period  of 
limilation  for  incorporeal  rights  is  prescribed  by  the  statute  2  & 
a  Wm.  4,  c  71 ;  (ante,  pp.  1—27.) 
TMftiiaiii  ('^  Eeclmastical  corporations  are  those  of  which  not  onlr 

kiods  of  ^  members  composing  it  are  spiritual  persons,  but  of  whien 
oorpontioni.  tbe  object  of  the  institutions  is  also  spiritual,  such  as  bishops, 
some  deans  and  prebendaries,  all  archdeacons,  parsons,  an4 
vicars  which  are  sole  corporations,  deans  and  chapters  at  pre- 
sent, and  formerly  prior  and  convent,  abbot  and  monks,  and 
the  Mke  bodies  aggregate.  (Co.  Litt.  150  a;  1  Bl.  Comm. 
471 ;  1  Kyd  on  Corporations,  22.) 

Eleemosynary  corporations  are  such  as  are  constituted  for 
the  perpetual  distribution  of  the  free-alms  or  bounty  of  the 
founder  of  them,  to  such  persons  as  he  has  directed.  (I  Bl. 
Comm.  471.)  These  are  of  two  general  descriptions;  hos- 
pitals for  the  maintenance  and  renef  of  poor  and  impotent 
persons,  and  colleges  for  the  promotion  of  learning,  and  the 
support  of  persons  engaged  in  literary  pursuits,  of^ which  the 
greater  number  are  within  the  univeruties,  and  form  compo- 
nent parts  of  these  larger  corporations ;  and  others  are  out  of 
the  universities,  and  not  necessarily  connected  with  them. 
Between  hospitals  having  a  common  seal,  and  colleges  in  the 
universities  or  out  of  them,  there  is  no  di£^rence  in  legal  con- 
sideration, the  diffsrence  is  only  in  degree ;  for  where  in  an 
hospital  the  master  and  poor  are  incorporated,  it  is  a  college 
havmg  a  common  seal  by  which  it  acts,  although  it  have  not 
the  name  of  a  college.  (Per  Holt,  Skinn.  484.)  There  are 
many  hospitals  not  incorporated  in  which  the  succession  is  kept 
up  by  trustees.  (10  Rep.  31,  35.)  There  are  other  corpo- 
rations which  may  be  classed  under  the  head  of  eieemotytiary^ 
as  their  object  is,  by  means  of  trustees  or  governors  incorpo- 
latod,  to  cany  into  execution  some  public  charity  ;  such  is  th« 
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enaled  m  the  nkm  of  Queea  Anne,  under  tbe 
MM  of  "  the  gefcrnoie  of  tbe  bovnty  of  Qneen  Anne,  for  die 
iifMMitMm  of  tiie  nnintOBUMe  ov  tbe  poor  clergy.'*  (2 
iiK,  c.  11 ;  5  Amie,  c  24 ;  6  Anne,  e.  27 ;  1  Geo.  1,  stat 
Sk  c  10;  3  Geo.  1,  o*  20.)  And  such  are  many  corporations 
rf  htMi  or  gtff  ermua  of  free  aohooii.  (See  1  Kyd  on  Corp. 
2S— 37.)  Ail  tbeee  eleemeeynary  corporations  are,  strictly 
i|Mkmg,  lay  and  not  ecclesiastical,  even  though  composed  of 
iwlwiMiiiual  penonay  (1  Ld.  Raym.  6,)  and  althongh  they,  in 
MMtUn^  partake  of  the  nature,  privileges,  and  restrictions 
^  yriiMMtituil  bodies.  (1  Bl.  Comm.  471.)  Each  uni« 
VHilf  of  Oxford  and  Cambridge  is  a  (ay  corporation  and  not 
dsMHynasy,  as  particalar  colleges  are,  althoagh  some  salaries 
apssBiched  to  some  of  their  olBeers.  (  Rex  ▼.  Viee'ChancelUr 
tfCmlndge,  3  Burr.  1062.  See  Sbelfoid  on  the  Law  of 
Mbom  ami  Chsffilies,  8--34.) 

GoiyoiatioBs  ofggregaU  ceinist  of  many  perBons,  of  which 
U  are  the  mayor  and  commonalty  of  a  city,  the  head  and 
UoTC  of  a  college,  the  master  and  brethren  of  an  hospital, 
lb  dMB  and  chapter  of  a  cathedral  church.  (10  Rep.  29 
b;  U  Bep.  69  b.) 

C«p«ations  99U  consist  of  one  person  only  and  his  suc- 
MBon,  in  some  particular  station,  who  are  incorporated  by 
h^t  in  order  to  pvo  them  some  legal  capacities  and  sulvantages, 
pMxabriy  Uiait  of  perpetnity,  which  in  their  natural  persons 
Myooaldnolhavehad.  In  this  sane  the  king  is  a  corpora- 
^  arie.  (C!o.  litt.  43.)  So  are  archbishops,  bishops,  aeans 
fB^pRhendaries,  distinct  from  their  sereral  chanters ;  and  so 

•  every jMnon  and  vicar.  (10  Rep.  29  b;  Wood's  Inst. 
Itt;  1  Bl.  Coram.  470 ;  1  Kyd  on  Cforp.  20.) 

(^)  Tbe  term  frmkold,  as  denoting  an  estate  of  a  given  Meaning  of 
!■*■<%,  or  rather  of  a  peculiar  quaUtv,  is  opposed  to  the  term  i!*pi!!!^  » 
<*«tri.    (Co.  lilt.  43  b ;  1  Burr.  108.;    An  estate  of  free-    "^^""^ 
Wmsy  be  defined  to  be  "  an  estate  in  possession,  remainder, 

*  isvenion,  in  corporeal  or  incorporeal  hereditaments,  held 
^fifef  orseoM  uncertaitt  interest,  created  by  will,  or  some 
^^niode  of  ocmveyanoe,  capable  of  transferring  an  estate  of 
^"Bdisid,  which  may  last  the  life  of  tbe  devisee  or  grantee,  or 
^  MM  Other  person."  (Watk.  on  Conv.  by  Morley  and 
C^oto*  63 ;  Prest.  on  Estates,  200—203.  See  observations  on 
<»  Mtete  of  froeboM  by  Manning,  2  Jur.  p.  459.)  All  in- 
^'^^>  in  land  for  a  shorter  period  than  alife,  or^  more  properly 

I,  all  interests  for  a  definiu  space  of  time,  measured  by 


yetn,  months,  or  days,  are  deemed  chattel  interests,  ( I  Prest. 
*  tet«,  203,)  which  may  subsist  in  both  corporeal  and  in- 
Jipwssl  hereditaments.  (Noy*8  Maxims,  by  Bythewood, 
'^'dS?  ;  Bao.  Abr.  Executors,  (H.  3.)  )  Chattels  real  are 
*^  M  eoneem  the  realty,  as  terms  for  years  of  land,  the  next 
f'*">Mio&  to  a  ohnrch,  (Dyer,  136  a,)  estates  by  a  statute- 
*«<ekwk,  statnte-oUple,  el^it,  or  the  like.  (Co.  Litt.  118 
M  By  theoonmon  law  M>  estate  of  inheritance  or  freehold 
nnder  the  word  ohattels.    (Id.)    Where  a 
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testator  deyiaeB  landB  to  his  executors  for  payment  of  his  debts, 
or  until  his  debts  are  paid,  the  executors  only  take  an  estate 
for  so  many  years  as  are  necessary  to  raise  the  sum  required. 
(Co.  litt  42  a ;  8  Rep.  96  a ;  IP.  Wms.  509.)  It  is  the 
same  where  an  estate  is  devised  till  such  time  as  a  particular 
sum  shall  be  raised  out  of  the  rents  and  profits  thereof.  (Cor* 
bet's  COM,  4  Rep.  81  b ;  IP.  Wms.  518 ;  Co.  litt.  45  b.;  Conu 
Dig.  Biens,  (A.  1.)  ) 

(s)  Heriot  is  defined  to  be  the  best  beast,  or  other  thing, 
due  to  the  lord  on  the  death  or  alienation  of  lus  tenant  He- 
riots  are  usually  ilivided  into  two  sorts,  heriot  servict,  and  he- 
riot  euttam.  The  former  are  such  as  are  due  upon  a  special 
reservation  in  a  grant  or  lease  of  lands,  and  therefore  amount 
to  little  more  than  a  mere  rent ;  (Lanyon  v.  Came,  2  Saund. 
166)  ;  the  latter  arise  upon  no  special  reservation  whatever, 
but  depend  merely  upon  unmemonal  usage  and  custom.  (Co. 
Cop.  s.  24.)  Heriot  $erviee  may  be  recovered  either  by  seizure, 
(Plowd.  96  ;   Cro.  Eliz.  589;   1  And.  298  ;  Gouldsb.  191  ; 

1  Balk.  356;   1  Show.   81  ;   Willes,  192);   or  by  distress 
within  the  manor.    (Plowd.  96  a ;  Cro.  Car.  260 ;  firo.  Har. 

2  ;  Kich.  133  b ;  3  fil.  Comm.  15 ;  Gilbert's  Distresses,  10, 
11.)  Any  ffoods  belonging  to  another,  found  upon  the  lands 
charged  with  heriot  service,  may  be  distrained.  (Bro.  Har.  6  ; 
Cro.  Car.  260;  Austin  y.  Benrut,  I  Salk.  356.)  A  heriot 
due  by  the  euttam  of  a  manor  may  be  payable  on  the  death 
of  every  tenant  of  an  estate  of  inheritance,  or  for  life  or  years, 
(21  Hen.  7,  13  &  15  ;  Keilw.  80 ;  Bro.  Har.  5) ;  or  at  wlL 
(^Hix  V.  Gardiner,  2  Bulstr.  196.)  As  the  propeky  of  it  vests 
immediately  in  the  lord  on  the  death  or  ahenation  of  the 
tenant,  the  lord  may  seize  the  identical  thing,  though  he  can- 
not distrain  any  other.chattel  for  it  (Cro.  Eliz.  590 ;  Keilw. 
82  a,  84  b.  167  a ;  Br.  Har.  2,  6,  7  ;  Parker  v.  Gage,  1  Show. 
81.)  If  the  lord  of  a  manor  is  entitled  to  five  beasts  as  he- 
riots  on  the  death  of  a  tenant,  and  he  selects  seven,  this  selec- 
tion will  not  vest  in  him  the  property  in  any  five  of  them. 
And  if  the  best  beast  may  be  claimed  as  a  henot,  the  property 
in  any  particular  beast  will  not  vest  in  the  lord  before  selection 
of  it.  (Arington  v.  Lipscomb,  6  Jur.  257.  See  stat.  4  &  5 
Vict  c.  35,  providiuff  for  the  commutation  of  manorial  rights 
in  respect  of  copyhoHs.  See  further  as  to  heriots,  2  Watk.  on 
Cop.  c.  6;  2  Saund.  Rep.  168  n.;  Cruise  Dig.  Tit.  10,  c 
4,  ss.  49—63 ;  Com.  Dig.  Copvhold,  (K  18,)  (K  27) ; 
Scriven  on  Cop.  437 — 465,  3rd  ed. ;  Crooine  v.  Guise,  4  Bing. 
N.  C.  148 ;  5  Scott,  453.) 

(f)  A.  rent  Creditus)  is,  prop^ly,  a  sum  of  money  or 
UDdsof  KDtf.  Q(iier  thing  to  be  rendered  periodically,  in  consequence  of 
an  express  reservation  in  a  ^nt  or  demise  of  lands  or  te- 
nements, the  reversion  of  which  is  in  the  grantor  or  person 
demising.  (2  Bl.  Comm.  41;  Gilb.  on  Rents,  p.  9,  &c) 
There  are  at  common  law  three  sorts  of  rents :  rent-service, 
rent-charge,  and  rent-seek.  (litt  s.  213.)  Rent-serviee  is  so 
called  because  it  hath  some  corporeal  service  incident  to  it. 
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•It  least  fealty  or  the  tenant's  feodal  otth  of  fidelity.    (Co. 
lA  142.)    For  if  a  tenant  holds  his  land  by  fealty  and  ten 
ikifagi  rent ;  or  by  the  senrice  of  ploughing  the  lord's  lands 
ttd  int  ahillmgs  rent ;  these  pecuniary  rents  bebg  connected 
vft  penooal  services,  are  therefore  called  rent-service.    And 
feooe,  in  case  they  be  behind,  or  in  arrear,  at  the  day  ap- 
pBBied,  the  lord  may  distrain  of  common  ligh^  without  reserv* 
^aayipecial  power  of  distress ;  provided  he  hath  in  himself 
Aeievecsion  or  future  estate  of  the  lands  and  tenements,  after 
Ik  lease  or  particular  estate  of  the  lessee  or  grantee  is  eipired. 
(Litt.  i.  215.^    A  rent'Charge  is  where  the  owner  of  the  rent 
^  no  fntue  interest  or  reversion  expectant  in  the  land ;  as 
vben  t  man  by  deed  maketh  over  to  others  his  wkoU  estate  in 
fcMmpJe,  with  a  certain  rent  payable  thereout,  and  adds  to 
tke  M  a  covenant  or  clause  or  distress,  that  if  tiie  rent  be  in 
>mr  sr  behind,  it  shall  be  lawful  to  distrain  for  the  same. 
^  tUs  ease  the  land  is  liable  to  distress,  not  of  common  rieht, 
bat  bj  firtoe  of  the  clause  in  the  deed,  and  therefore  it  is  called 
tRBt^cW^,  because  in  this  manner  the  land  is  charged  with 
1  ^atim  for  the  payment  of  it.    (Co.  Litt.  143.)    Rent-MoUe, 
{nUtntueus),  or  barren  rent,  is,  in  efiect,  nothing  more  than 
I  lent  reserved  by  deed,  but  without  any  clause  of  distress. 
(2  BL  Comm.  42.)     Either  a  rent-service  disconnected  from 
^  reversion,  {Ardt  v.  Watkin,  Cro.  Eliz.  637,  651,)  or  a 
|^|dbsige  may  be  divided  by  vnll  or  by  deed,  operating 
^Mler  the  statute  of  uses,  so  as  to  make  the  tenant  liable  with- 
aitittDnuDent  to  several  distresses  by  the  devisees  or  cestais 
flaiiuf.    Itseems  that  since  the  Stat. 4  Anne,  c«  16  s.  9,  a  rent 
ibsge  may  be  so  divided  by  a  conveyance  of  any  kind. 
(film  V.  Watum,  5  Mees.  &  W.  255.  See  Colbom$  v.  Wrigkt, 
iLw.239.) 

TberasreahK> other  speaes  of  rents,  which  are  reducible 
totfaeae  three.  Bents  of  assise  are  the  certain  established  rents 
aC  the  freeholders  amd  ancient  copyholders  of  a  manor,  (2 
ua.  19,)  which  cannot  be  departea  from  or  varied.  Those  of 
^ficeholders  are  frequently  called  ehirfmntB,  {rtditM  capi' 
^);  and  both  sorts  are  indifierently  denominated  put'rents, 
(fjorti  raittttf),  because  thereby  the  tenant  goes  quit  and  free  of 
^  other  services.  Afte-farm  rent  is  a  rent-chaige  issuin?  out 
*tt  estate  in  fee,  of  at  least  one-fourth  of  the  value  of  the 
w  It  the  time  of  its  reservation.  ^Co.  Litt.  143.)  For  a 
pat  of  lands,  reserving  so  considerable  a  rent,  is  indeed  only 
^j^laods  to  farm  in  fee-simple  instead  of  the  usual  methodf, 
^  ^  or  years.  (2  BL  Com.  43.)  An  opinion  is  expressed 
fl  Mr.  Haigrave,  (Co.  Litt  143  b.  n.  5.)  that  the  true  mean- 
y^j/w/orw  is  a  perpetual  farm  or  rent,  the  name  being 
^'"^  00  ibe  perpetuity  of  the  rent  or  service,  and  not  on  the 
fttatK*;  and  that  the  term  is  not  applicable  to  any  rents 
^^  fe»Uterviee,  where  he  differs  from  Mr.  Douglas,  who 
^  thoBght  that  a  fee-farm  was  not  necessarily  a  rent-charge, 
bat  mi^t  also  be  a  rentpseck.    (Bradbury  v.  Wright,  Dougl 


110 


3  &  4  William  IV.  c  2l7. 


DUtr«MfiMr 
rent!. 


627,  n.  1.)    Tbtse  are  the  general  diTkioDa  of  rent;  \mt  the 
diffenmoa  batweea  then  (in  reapeot  of  the  ranedy  for  recatFeth- 
iag  tham)  is  navr aboUriiad.    By  aUit.4Geo.2,  c28,  a«6»  H^ 
mne  raaaedy  wee  gi?en  by  mnm,  and  by  inpoamfiag  aait 
aalfing  tba  aame,  in  oaaee  of  rents-aeck*  rente  of  ewjee,  and. 
chief-rente,  which  had  been  duly  aaswerad  befoire  the  fint  dajw 
of  that  aeamm  of  parliuient,  or  should  be  thcraalker  craato^u 
a»  in  case  of  rant  reaerred  upon  leaae.  (See  Doag.  €27.)  It  m 
dear,  if  a  leeeee  for  yean  anign  hie  tenn,  rsaervinga  rent,  with 
no  ohuue  of  difteeie,  he  cannot  distrain  for  the  rent  either  by 
the  common  law  or  by  the  stetute,  (— -  v.  CMper,  2  WiWL 
375 ;  Pdrm$nt9r  ▼.  WMtr,  2  B.  Moore,  666.    See  4  Taunt. 
720  ;  8  Taunt.  593,)  although  he  may  re-enter  on  the  bnack 
of  a  condition.     (Doe  v.  BaUman,  2  B.  &  Aid.  168.)    A» 
being  scased  iu  fee,  leased  premises  to  B.  for  sixty-one  yea»» 
and  afterwards  granted  a  lease  to  C.  of  the  same  preoiisea,  ti» 
commence  at  the  expiration  of  the  sixty-one  years ;  it  was  bekl» 
that  A.  had  not  parted  with  his  reversion  by  the  lease  to  C.» 
so  as  to  take  away  his  right  to  distrain  for  rent  due  from  B« 
under  his  leasee  (SmUk  v.  Day,  2  Mees.  &  W.  684.)  A  reat^ 
charge  granted  for  life  by  a  teaantfor  years  is  good  as  a  chattel 
interest,  and  the  goods  of  a  stranger  not  shown  to  hold  tfa« 
premises  by  title  paramount  to  the  rent-charge,  (as  by  a  prwr 
demise)  may  be  distrained  for  the  arrears.  (Sajftry  and  othtrg 
y.  Etgood  and  another,  1  Ad.  k.  Ell.  191.)    An  agreement  for 
a  future  lease,  at  a  rent  certain,  is  not  a  sufficient  reservatioa  of 
reiit,  and  will  not  constitute  a  demise ;  and  where  a  party  ia 
let  into  possession  under  such  an  apeeaeiit,  the  lessor  cannot 
distrain,  but  must  resort  to  his  actum  of  use  and  oeoupalios* 
(Hfgan  V.  Jolumn,  2  Taunt  148 ;  Dunk  v.  Hunttr,  5  B.  &; 
Aid.  322.) 

It  was  held,  that  the  executor  of  a  person  who  was  seised  in 
fee  of  land,  and  demised  it  for  a  term  of  years,  reserving  a 
rent^  could  not  distrain  for  arrears  of  rent  accrued  in  the  testa- 
tor's life-time ;  for  the  latter  was  not  a  tenant  in  fee-simple  of 
a  rent,  within  the  meaning  of  the  stat.  32  Hen.  8,  c.  37,  s.  1. 
(Prucott  V.  Bouektr,  3B.  &  Ad.  849.  See  the  cases  on  this 
subject  collected  and  reviewed  in  1  Wms.  on  Executors,  602, 
Uc)  But  by  stet.  3  &  4  W.  4,  c.  42,  ss.  37,  38,  the  executors 
or  admimstratois  of  any  lessor  or  landlord  nmy  distrain  upo« 
the  lands  demised  for  any  term,  or  at  will,  for  the  ariearagaa 
due  to  such  lessor  or  landlord  in  his  lifo-time,  in  liSkm  manner  aa 
sach  lessor  or  landlord  might  have  done  inhislife-tiBM.  (s.37.) 
DlstKM  after  ^^^  ^^'^  arrearages  may  be  distrained  for  after  the  determi- 
end  or  term,  nation  of  such  term  or  lease  at  will,  in  the  same  manner  as  if 
such  term  or  lease  had  not  been  ended  or  determined ;  pro- 
vided  such  distress  be  made  within  the  space  of  six  calendar 
months  after  the  determination  of  such  tena  or  leese,  andf 
during  the  continuance  of  the  posaeenoa  of  the  tenant  from 
whom  such  arrears  became  due;  and  all  powers  and  pra> 
visions  in  the  several  statutes  made  relating  to  distiaoaca  for 
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M,  118  JMik  amficabk  to  the  dittwam  sq  made  a»  afon-^ 

ai  (•.38,)  . 

Itk»  bton  daod^d,  tlmt  a  diitraift  may  be  taJbBB  for  aircaia  Right  to 
ofiwUlMigeoffeated  bywiii,  altlKwgli  tlia  totolor  doaa  ^^'^l^ '^^      ! 
wta  ttms  gift  a  power  to  distnia,  socli  power  being  a  con-  b^'wiu^     *^    i 
aiKBee  dnwB  bv  law  £nwi  the  leiit-eharge*    (Rodham  ¥•  I 

Irtj,  K.  B.  Apvil,  1826 :  Walk,  Couv.  by  Co?.  243,  n.  (a.)) 
we  thoe  was  a  devise  of  laods  to  A.  for  life^  rwnaiader  te 
&  afe^  ehaiged  with  the  payment  of  20i.  a-year  to  €•  diuii^ 
hslifey  to  be  paid  by  A.  aa  unig  a»  she  sheiud  live,  and  after 
Wdecmae  to  be  paid  by  B. :  it  was  held,  that  the  annuity 
«a»&  ckane  on  the  estate,  and  that  C  might  distrain  for  the 
mom  althon^  thfe  will  contained  no  power  of  distreH. 
(B8tt09T.i{flMa«m,3Bing.392;  llMoore,262.)  A  rant 
■r  equality  of  partition  ia  not  a  rent^servioe,  but  a  rent* 
<^Bi  flf  common  nght,  and  therefore  may  be  distrained  fo?* 
(Iitt.fl.253.) 

Beit  caumt  issue  oat  of  an  incorpoTeal  bereditaoaent,  so  Renis  aot  ii- 
9  ts  wanant  a  distress,  which  can  only  be  made  in  respect  of  *"*)^1«  <>**  ff 
tfindaiceitained  rent  reserved  outof  land.    (2  Barn.  &  Ad.  henS^ 
^)  A  rent  oonld  notformerly  be  reserved  out  of  an  advow*  menu, 
m  ia  gns,  tithes*  or  any  other  iueorporetd  hereditament. 
(Cs.  Ijtt.  47  a,  142  a;  GUb.  on  Rents,  20,  22.)    A  ram 
mit  he  reserved  oat  of  a  rent ;  (2  Roll.  Abr.  446 ;  Keilw. 
w;)  aor  out  of  a  mere  privily  or  easement  in  land.  (Btusard 
^•^,  8  B.  &  Cr.  141.)    Fart  of  a  rent  may  be  raanted, 
wi|h  it  cannot  be  reserved  out  of  an  old  rent.  (2  Yes.  sen. 
*7&)  A  lent  may  be  reserved  upon  a  grant  of  en  estate  in 
'^noder  or  reverBk>n,  for  the  remedy  by  distress  will  arise 
^ the  lemee  comes  into  possession  (Co.  litt.  47  a)  for  aU 
ie  aneuk    (2  RoIL  Abr.  446.)    And  by  sUt,  11  Geo.  2, 
^19i8,8lf  s  landlord  may  distrain  any  cattle  feeding  upon  a 
^I^M  appurtenant  to  the  land  demised.    By  stat.  3  &  4 
Win.  4,  c42,  S.3,  actions  of  debt  for  rent  upon  an  indentore 
^  ^*Biie  must  be  commenced  within  ten  years  sfker  the  10th 
«  Aegint,  1833^  gg  within  twenty  years  alter  the  cause  of 
**«».  (See  port.) 

A  lease  by  a  btthop  of  tithet  onlif,  rendering  the  ancient 
iWfVas  held  void  agamst  tbe  successor,  because  there  was  no 
^^yior  the  rent  hy  distress  or  assize.  (ToniMtuis  v.  J^Mioit, 
^  Jae.  Ill ;  Dean  and  Chapter  of  Windsor  v.  Govor,  2 
WnkSaniuL230.)  But  by  stat.  5  Geo.  3,  c  17,  all  leases 
2*Boe,  two,  or  three  lives,  or  for  any  term  not  exceeding 
^^"One  years  of  any  tithes,  tolls,  or  other  incorporeal  here<- 
^^BMDts  without  any  lands,  by  any  bishop,  college,  or  haU» 
w  and  chapter,  precentor,  prebendary,  hospital,  or  any 
*^penon,  who  is  enabled  by  statute  to  make  such  leases  of 
^corporeal  hereditaments,  are  as  effectual  against  the  lessori 

^^  sveoessors,  as  any  leases  of  corporeal  hereditaments 

£  \!^^  ^  ^^  ^^^  ^'  ^'  ^>  ^^  ^^  action  of  debt  against 
^  ittBee  is  givenfor  the  recovery  of  such  rent.    It  is  perfectly 
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€A9U  that,  in  point  of  law,  tithes,  being  an  incorporeal  here- 
ditament, canDot  pass  by  parol,  but  by  deed  only.  Therefore 
where,  by  an  instrument  not  under  seal,  A.  agreed  to  let  to  B., 
on  lease,  the  rectory  of  L.,  and  the  tithes  arising  fiom  the  lands 
in  the  parish  of  L.,  and  also  a  messuage  used  as  a  homeetoMl 
for  collecting  the  tithes,  at  a  yeariy  rent  of  200/. ;  the  rent  be- 
ing in  arrear,  A  distrained,  and  B.  having  brought  trespaas,  it 
was  held  that  the  distress  was  alto^ther  unlawful,  beGnuse  the 
agreement  not  being  under  seal,  did  not  operate  as  a  demise  of 
tithes,  and  no  distmct  rent  was  reservea  for  the  homestead. 
(Gardiner  r.  Wilkinson,  2  Bam.  &  Ad.  336.) 

The  king  may  reserve  a  rent  out  of  an  incorporeal  heredita- 
ment, as  well  as  out  of  lands,  because  by  his  prerogative  he 
may  distrain  for  such  rent  on  all  the  lands  of  his  tenant  (Co. 
litt  47  a.;  2  Inst.  132;  5  Rep.  4;  Gilb.  on  Bents,  22.> 
And  it  was  held  that  the  grantee  of  fee-faurm  rents  Irom  the 
crown  might  exercise  the  same  power.    (IP.  Wms.  306.) 

By  staL  32  Hen.  8,  c.  2,  s.  4,  (10  Car.  1,  sess.  2  c.  6,  Irish,) 
it  was  enacted,  that  no  persons  should  make  any  avowry  or 
cognizance  for  any  rent,  suit,  or  service,  and  allege  an^  seisia 
of  any  rent,  suit,  or  service  in  the  same  avowry  or  cognizance* 
in  the  possession  of  his  or  their  anceston  or  predecessors,  or  ia 
his  own  possession,  or  in  the  possession  of  any  other  whose  estate 
he  shall  pretend  or  claim  to  have  above  fi%  years  next  befote 
the  making  of  the  said  avowry  or  cognizance.  This  provisioii 
was  held  to  apply  only  where  it  was  necessary  to  aUeee  seisin* 
and  not  where  rent  was  expressly  created  by  deed,  U>e  com- 
mencement whereof  could  be  shown,  (Co.  litt.  115  a ;  8  Rep. 
64,)  or  by  act  of  parliament,  (  FauUmisr  v.  BeUingham,  Cro.  C«r« 
80,)  or  by  will,  (Collins  v.  Goodall,  2  Vem.  236,)  as  to  which 
there  was  no  prescribed  period  of  limitation,  either  at  law  or  in 
equity.  (Cupit  v.  Jackson,  M'Cle.  495 ;  S.  C.  13  Price,  721 ; 
and  Staekhouse  v.  BamsUm,  10  Ves.  467.)  So  that  arrears 
for  any  number  of  years  might  have  been  recovered  unless 
there  was  evidence  to  raise  a  presumption  of  payment.  (10  Ves. 
467.)  But  mere  length  of  time,  short  of  fifty  years,  the  period 
fixed  bjthe  stat.  32  Hen.  8,  c.2,  and  unaccompaniea  with 
other  circumstances,  was  not  of  itself  sufficient  ground  to  pre- 
sume a  release  or  extinguishment  of  a  quit-rent.  {Eldridg$  y. 
Knott,  Cowp.  214,  cited  10  Ves.  467,  468.) 

(g)  An  escheat  was  in  its  nature  feodal.  A  feud  was  the 
right  which  the  tenant  had  to  enjoy  lands,  rendering  to  the 
lord  the  duties  and  services  reserved  to  him  by  contract. 
After  a  grant  made,  a  ri|ht  remained  in  the  lora,  called  a 
eeisnory,  consisting  of  services  to  be  performed  by  the  tenant, 
and  a  right  to  have  the  land  returned  on  the  expiration  of  the 
grant  as  a  reversion,  called  an  escheat  (Burgeu  v.  Wheate,  1 
Eden,  191.) 

Escheat  is  founded  on  the  principle  that  the  blood  of  the 
person  last  seised  in  fee  is  by  some  means  utterly  extinct  and 
gone ;  and  since  none  can  inherit  his  estate,  but  such  as  are  of 
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blood  and  consanguinity,  it  follows  as  a  malar  consequence 
the  inheritnnoe  must  foil.  (2  Inst.  64 ;  Wright's  Ten.  115.) 
may  happen  from  default  of  bein,  as  where  the  tenant 
witboat  anv  relations  on  the  part  of  any  of  his  ances- 
or  where  he  dies  without  any  relations  on  the  part  of 
I  aneestors  from  whom  the  estate  descended,  or  where 
sia  the  Stat.  3  &  4  WUL  4,  c  106,  s.  9,  (see  pott,)  he  died 
wkhont  any  relations  of  the  whole  blood.  An  escheat  may 
ain  arise  from  the  corruption  of  the  tenant's  blood  con- 
seqaent  upon  an  attainder  for  treason  or  felony,  by  which 
he  becomes  incapable  of  inheriting,  and,  until  recently,  of 
traaaoiitting  any  thing  by  heirship.  (See  3  &  4  Will.  4,  c. 
106,  s.  10,  and  note  pott.  On  the  subject  of  escheat,  see 
2  BL  Com.  241—257;  Cruise's  Dig.  tit.  zxx;  Harg.  Co. 
UXL  18,  b.  n,  (2) ;  Henchman  v.  Attorney-General,  2  Sim.  & 
8tB,  498 ;  as  to  escheat  aud  forCdture,  see  pott,  stat.  4  &  5 
WnL  4,  e.  23,  and  notes.) 

(k)  The  king  having  the  prerogative  of  not  bein|^  indnded  Kiog  wbea 
widun  the  words  "  person  or  persoos,  bodies  politic  or  cor-  boand  by  aeti 
pocafte,"  used  in  an  act  of  parliament,  whether  affirmatively  o'Pvll«>M^ 
or  negalively  (11  Rep.  68,)  is  not  bound  in  his  public  capa- 
Gtj  by  the  general  words  of  an  act  of  parliament,  unless 
aass^,  (7  Rep.  32  ;  11  Rep.  68 ;  Flowd.  240;  1  Str.  516; 
1  Show.  454 ;  Show.  P.  C.  185 ;  HaU  v.  MauU,  4  Ad.  &  £11. 
SM ;  Rex  v.  Wright,  1  Ad.  &  £11.  434 ;)  except  where  an 
aet  of  parliament  is  made  for  the  public  i[ood,  the  advance- 
ment Of  religion  and  justice,  and  to  prevent  injury  and  wrong, 
whei  the  king  is  bound,  though  not  particularly  nameo. 
(Pbwd.  136,  137  ;  11  Rep.  68,  b ;  5  Rep.  14;  7  Rep.  32. 
See  Bap*  Abr.  Prerogative,  (£).)  But  where  a  statute  is 
fEBeral,  and  its  effect  would  be  to  deprive  the  king  of  any 
peogatiTe,  right,  title,  or  interest,  he  is  not  bound  unless 
neoally  named,  (11  Rep.  68,)  and  was  held  not  to  be  withm 
we  datate  of  limitations,  (Br.  St  Lim.  67,)  nor  the  statute 
of  13  Edward  1,  sL  1,  c.  5,  which  makes  plenart^  for  six 
Booths  a  good  plea  in  qtiare  impedit.  (11  Rep.  68  ;  Plowd. 
S44> 

As  tbe  king  is  not  particularly  named  in  this  act,  it  is  Umiadon  as 
conceived  that  he   is  not   included  in  the  words  "  body  to  righto  of 
Bofidc;"  and  that  the  priod  of  lunitation  as  to  rights  of^^^*^^^. 
mt  crown  is  not  altered  by  it.    The  king  comes  expmoly 
vidiin  the  provisbos  of  the  prescription  act  2  &  3  Will.  4, 
c.  71,  (see  anU,  pp.  1,  5,)  ana  the  stat  2  &  3  Wm.  4,  c.  100, 
iir  shorteniiig  the  time  required  in  claims  of  modus  or  disohaige 
froiB  tithes. 

By  stat  21  Jac.  1,  c.  2,  the  king  was  disabled  from  claiming 
aay  nanors,  lands,  or  hereditaments,  except  liberties  wad 
fiiacfaises,  under  a  title  accrued  sixty  years  before  the  then 
senoD  of  pariiament,  unless  within  that  time  there  had  been 
a  poaeoEion  under  such  title ;  but  this  provision  becoming 
more  ineflectual  by  lapse  of  time,  a  permanent  bmitation 
(See  Co.  Litt  119  a,  n.  (1 .) ;  3  Inst  188.) 
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And  hf  Hatate  9  Geo.  3,  c.  16,  it  it  pvoTided  dial  the  ^9f 
shall  not  sue,  &c.  aaj  penoiu,  &e.  for  an^r  landft,  &e.  (except 
KbertieB  and  fnnchiBes)  on  any  tiUe  which  has  not  irst  aiC- 
cnied  within  nzty  yean  hefore  the  oomneaoement  of  tuch  suit, 
vnlen  he  has  been  answend  the  lenfes  within  that  time,  or  they 
have  been  in  chaive,  or  stood  vwner  of  record ;    and  the 
Sttbieet  shall  qniet^  enjoy  against  ue  king,  and  idl  claiming 
under  him  by  patent,  &c.  The  statute  does  not  extend  to  estates 
in  reversion  or  rsmainder,  or  limited  estates,  and  contains  seversl 
provisoes  and  exceptions.     Where  it  appeared  in  eridenoe 
that  althongh  the  tithes  in  question  had  been  constant  leased, 
bot  neither  the  crown  nor  its  lessees  had  reoeived  any  tithes, 
or  compensation  in  lieu  of  them,  since  1715,  it  was  held  that 
the  accounts  of  the  auditors  of  the  revenue,  in  which  the  tithes 
had  been  entered  and  returned  nil  from.  1729  to  the  time  of 
the  institution  of  the  suit,  were  sufficient  proof  that  they  had 
been  "  duly  in  charge,"  so  as  to  protect  the  claim  of  the 
crown  from  the  operation  of  the  statute.     But  the  court 
doubted  whether  the  mere  act  of  granting  leases  of  the  tithes, 
none  having  been  received  by  the  crown  or  its  lessee  since  the 
year  1715,  would  have  been  sufficient  to  keep  up  the  title  of  the 
erown,  if  the  tithes  had  not  been  constantly  aept  in  chaive. 
(if My.  G«n.  V.  Lord  lEurdky,  8  Price,  73;  S.  C.  Dan.  271 ; 
3  £.  &  Y.  986.   See  3  Inst  189,  as  to  the  meaning  of" being 
in  charge.")    The  statute  9  Geo.  3.  c.  16,  does  not  give 
a  title,  it  only  takes  away  the  right  of  suit  of  the  crown, 
or  those  claiming  from  the  crown,  against  such  as  have  held 
an  adverse  possession  aeainst  it  for  sixty  years.  (1 1  East* 
495.)    Although  it  was  held  that  possession  of  crown  land, 
commencing  at  least  fifty-five  years  ago,  by  encroachment  on 
the  crown  m  the  time  of  the  lessor  of  the  plaintiBTs  father, 
maintained  by  the  father  till  his  death  nineteen  years  befoie 
the  action,  and  afterwards  continued  for  two  years  by  Itf 
widow,  when  the  defendant  obtained  possession,  would  have 
been  sufficient  evidence  for  the  jury  to  presume  a  grant  from 
the  crown  to  the  lessor's  fieither,  u  the  crown  had  been  capable 
of  making  such  a  grant,  in  order  to  support  a  demise  in  ejec^ 
ment  frt>m  the  eldest  son  and  heir  or  such  first  possessor, 
against  the  defendant,  who  had  no  apparent  title,  and  whose 
possession  was  not  defended  by  the  crown,  nor  found  to  be  by 
license  from  it    (Goodtitfs  dem.  Parker  v.  Baldwin,  11  ^^ 
488.)    But  the  grant  was  not  presumed  in  this  case,  because 
it  would  have  b^n  against  the  express  provisions  of  an  act  of 
parliament   (Id.  495.)    By  stat  21  Jac.  1,  c.  14,  s.  1,  iti^ 
enacted,  "  That  wheresoever  the  king,  his  heirs  or  suocesMiv, 
and  such  from  or  under  whom  the  king  claimeth,  and  all 
others  claiming  under  the  same  title  under  which  die  kiqg 
claimeth,  hath  been  or  shall  be  out  of  possession  by  the 
space  of  twenty  years,  or  hath  not  or  riiall  not  have  taken  the 
profits  of  any  lands,  tenements,  or  hereditaments,  within  the 
space  of  twenty  years  before  any  information  or  intrusion 
brought  or  to  be  brought  to  recover  the  same :  that  in  ererf 
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tibe  defiendaBt  or  defendanti  may  plitd  th«  gvatnl 
She  or  tbey  ao  Ihink  iU»  aiMJi  ahaU  noi  be  prenod  to 
wptsdaJHy  ;  aLd  thM  in  auoh  caaeft  the  defenAni  or  de- 
lail  retain  the  poaaeasion  he  or  they  h&d  at  the 
of  encfai  iafermatba  exhibited,  luitil  the  title  be  toed, 
~.  or  a4iiidged  Cor  the  kipg."  Although  the  king  caa 
he  pot  out  of  pofiaeaaion  in  poiat  of  law  by  the  wtonglel 
of  a  anbjeci,  yet  there  may  be  an  adverae  poaaeaaioa  m 
JBd  against  the  crown.  Therefore  after  such  an  adverae  poe- 
aBBun  by  a  snbject  for  twen^^  yeari,  the  crown  could  only 
mooter  land  by  infozmatioa  of  intruaioa ;  consequently  eject* 
meat  wonU  nol  lie  at  the  suit  of  the  grantee  of  the  oiovq, 
aolmlbstaDdine  the  x^^  of  the  crown  are  not  barred  by 
the  statute  of  linukatioos.  (Dot  d.  Watt  t.  Jtforrif,  2  Soott, 
t76  i  2  Bing.  N.  R.  189.) 

The  title  of  the  crown  to  lands,  of  which  it  has  been  out  oi 

peaaoapou  for  twenty  yean,  may  be  tried  in  the  information  of 

aiiaaion  itielf,  and  need  not  be  first  found  by  inqueat  of  office* 

lie  eialy  efiect  of  the  statute  21  Jac.  1,  c.  \4,  being  to  throw 

Ae  eaisa  of  proTing  title  in  the  first  instance,  in  auch  a  case,  oo 

tbe  crown*  (Auomm^Gtneral  y.  Paraon$,  2  Mees.  &  W.  23.) 

AJtbougb  the  statute  of  limitations  does  not  bind  the  ciowb, 

yik  where  the  claim  of  the  crown  is  only  a  derivative  right,  it 

maat  etand  in  the  same  situation  as  its  principal.    Therefore, 

fte  atatnte  of  limitations  may  be  pleaded  to  a  tcirB  foeittt 

mmti  by  the  crown  against  the  drawer  of  a  bill  of  exehange 

which  was  barred  in  the  hands  of  the  crown  debtor  uponthe 

l^eamd  that  the  crown  is  only  entitled  to  its  debtor's  righU 

aid  eaimot  create  or  reserve  a  right,  if  none  existed,  or  itnai 

beeooe  barred ;  and  that  as  the  crown  debtor  could  not  have 

leeovered  if  the  statute  had  been  pleaded,  so  neither  could 

tfaa  erowB,  standing  in  the  same  situation  as  its  debtor*    (Bm 

Y.  MmtaU,  6  Price,  24.)    But  where  a  right  has  vested  ia 

fhe  crown  before  the  statute  has  run  against  the  former  owner, 

the  rights  of  the  crown  are  not  baned  or  afiiscted  by  the  statute 

ef  fimitatiooa,  as  the  crown  is  not  within  its  operation.    (Lata* 

htrt  T.  TayltT,  4  Bam.  &  Cress.  138,   See  Ta^kr  v.  Attommi 

Gocret,  10  Sim.  413,  as  to  course  of  proceedmg  by  a  subject 

la  eoforce  a  claim  of  property  against  toe  crown.) 

Bat  though  the  crown  was  not  bound  by  the  statute  of  Preiamptioii 
initatioos,  yet  a  grant  from  it  may  be  presumed  from  great  orgrenuftom 
leagth  of  poesession,  not  because  the  court  really  thinks  a       ^^^"^ 
gnat  has  been  made,  because  it  is  not  probable  a  grant  should 
uve  existed  without  its  being  upon  record ;  but  they  presume 
tihe  btX  for  the  purpose  and  from  a  principle  of  quieting  the 
MOB.    {CarportUifin  of  HuU  v.  Uonm',  Cowp.  102,  215.) 
grants  from  the  crown  of  markets  and  the  like,  aiier  an 
ipled  enjo3nn6nt  of  twenty  years,  (11  Sast,  419,)  have 
pfwamed.    So  an  enfranchisiBment  of  a  copyhold  may, 
apaa  taftr**"*^  evideaco,  be  preeamed  against  the  crown. 
(Am  dem.  Jokmm  ^*  Ireland,  11  Bast,  280.)    So  where  tha 
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title  of  a  iamily  to  an  advowson  was  evidenced  by  deeds  and 
conveyances  for  a  period  of  nearly  140  jreara,  and  there  had 
been  three  presentations  by  them  and  none  by  the  crown,  it 
was  held  that  a  grant  from  the  crown  rxnsht  be  preBumed. 
(Gibton  V.  CUrk,  1  Jac.  &  Walk.  159.  See  3  T.  R.  158.) 
In  a  case  where  Charles  1  had  granted  the  soil  between  hiffh 
and  low  water  marks  along  the  coast  of  the  county  of  South- 
ampton, but  no  possession  nad  been  taken  of  the  spot  in  ques* 
tion  under  the  grant  until  1784,  the  crown  having  remained  in 
possession  for  upwards  of  150  years  after  the  grant,  this  was 
neld  to  create  a  presumption  against  it,  and  the  parties  not 
having  been  in  possession  more  than  nineteen  or  twenty  yean, 
no  title  was  gained  by  adverse  possession  against  the  crown. 
(^Parmeter  and  othert  v.  Attorney-General,  1  Dow,  316.)  En- 
joyment of  property  for  1 10  years  by  a  parish,  althoueh  no 
conveyance  appeared  in  evidence,  was  held  to  be  conclusive 
proof  of  ownership  against  purchasers  from  the  crown,  relying 
upon  a  parliamentary  survey  and  the  court  rolls  of  a  manor,  to 
snow  that  the  right  to  the  property  had  formerly  been  in  the 
crown.  {Aitomty-Generalv ,  lAtrd  Hotham,  1  Turn.  &  Rosfl. 
210.)  But  although  grants  on  record  have  been  presumed, 
there  seems  to  be  no  instance  of  the  presumption  of  an  inrol- 
ment  of  a  deed.  (3  B.  6c  Aid.  151  ;  10  East,  409;  1  Jac.& 
Walk.  619.)  And  an  objection  to  a  title  that  two  fee  farm 
rents,  created  by  letters  patent  by  James  1 ,  were  not  shown  to 
have  been  extinguished,  was  overruled ;  it  being  proved  that 
no  claim  had  been  made  by  the  crown  of  the  rent  from  the 
year  1706,  and  no  proof  of  any  previous  claim.  (Simpton'and 
otkm-s  v.  GvUeridge  and  others,  1  Madd.  609.)  By  stat  3  & 
4  Will.  4,  c.  99,  ss.  12, 13,  quit  rents  and  other  rents  payable 
to  the  crown  in  respect  of  any  honours,  manors,  lands,  and 
hereditaments  in  England  or  Wales,  are  placed  under  the 
management  of  the  Commissioners  of  Woods  and  Forests  and 
Land  Revenues,  and  the  Lord  High  Treasurer,  or  the  Commis- 
sioners of  the  iSeasury,  are  empowered,  by  warrant  under  bis 
or  their  hands,  to  remit,  release,  or  discharge  all  or  any  of  the 
same  rents,  and  the  arrears  thereof. 


TIME   OF   LIMITATION   FIXED. 

Twenty  Years. 

No  land  or  II.  And  be  it  further  enacted,  that  after  the 
SSi^'bor"  thirty-first  day  of  December,  one  thousand  eight 
wiibintwcDty  hundred  and  thirty-three,  no  person  shall  make 
rS^SwB^n  AD  entry  or  distress,  or  bring  an  action  to  recover 
Mcraed  to     any  land  or  rent,  but  within  twenty  years  next 
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after  the  time  at  which  the  right  to  make  «wch  JJ^*JJJJ^" 
ottrjor  distress,  or  to  bring  such  action^  shall  tuatokc 
hm  first  accrued  to  some  person  through  whom  *'■'■"• 
lie  daims,  or  if  such  right  shall  not  haye  accrued 
tvaoy  person  through  whom  he  claims,  then  within 
ticoty  years  next  after  the  time   at  which   the 
i^t  to  make  such  entry  or  distress,  or  to  bring 
ndi  action,  shall  have  first  accrued  to  the  person 
nfaog  or  bringing  the  same  (t). 

(i)X1ieefiectof  the  2nd  sectioo  of  3  &  4  Will  4,  c  27,  is  caM  on  coo. 
to  )|it  IB  end  to  all  questions  and  discuanona  whether  the  pos-  ttnietion  of 
■■Ml  of  the  lands,  &c.,  be  advene  or  not,  and  if  one  puty  "^"^  **^ 
bs  been  in  the  actual  possession  for  twenty  yean,  whether  ^*^  of  kC. 
aifenely  or  not,  the  claimant  whose  original  right  of  entry 
vned  tbore  twenty  yean  before  bringing  the  ejectment,  is 
bned  by  thissection.  (  CvUgy  ▼.  Doe  d.  Taylorsan,  3  P.  &  Dav. 
^;  II  Ad.  &  £11.  1008.)    What  is  advene  possession  has 
pBoillyno  operation  except  with  regard  to  the  15th  section, 
^f^i  ^  C,  said,  *'  Under  the  new  act  possession  gives  the 
w,  and  not  only  gives  the  right,  but  transfen  the  estate, 
all  former  statutes  barred  the  remedy,  but  did  not  bar  the 
<^  ]  they  did  not  create  an  estate,  although  they  enabled 
l^pirty  to  hold  against  all  the  world.    But  the  new  statute 
AMbtof  fiu;t  gives  the  estate,  to  recover  which  the  remedy 
■  oaned,  for  it  ban  the  remedy  and  binds  the  estate ;  and  if 
tte  five  yean  have  elapsed  under  the  15th  section — if  the  pos- 
imhq  was  what  was  called  adverse,  because  possession  would 
ptt  good  title  under  the  act,  unless  the  party  could  bring 
■caK  within  some  of  the  exceptions  in  the  subsequent  sec- 
^>A— ^  estate  is  transferred,  and  the  remedy  is  barred." 
V^trptnud  Society  v.  Richardt,  1  Connor  &  L.  84,  85.) 

Jknmn,  C.  J.,»id,  "  We  are  all  clearly  of  opinion  that 
^  and  3d  sections  of  the  stat.  3  &  4  Will.  4,  c.  27,  have 
^  away  with  the  doctrine  of  non-adverse  possession ;  and 
^"^  in  cases  foUing  within  the  15th  section  of  the  act  (see 
f"(i)  the  question  is,  whether  twenty  yean  have  elapsed 
**<*  the  ri^  aeerued,  whatever  be  the  nature  of  the  posses* 
*«•"  (Nepmn  v.  Doe  d.  Knight,  2  Mees.  &  W.  911.  See 
f^-  Bigginbotham  v.  Barton,  3  P.  dc  Dav.  198.)  In  the 
^^  ease  the  plaintiff  claimed  as  grantee  in  revenion  of  a  copy« 
{^estate  on  the  death  of  A.,  who  went  to  America  in  the 
"i^  part  of  the  year  1806,  or  early  in  1807,  and  the  last 
y^aat  that  was  heard  of  him  was  by  a  letter  written  by  him 
gy  Cbaiteston,  which  vns  received  in  May,  1807.  The 
Jj^vatioB  in  ejectment  was  served  on  the  18th  January, 
Wi  and  it  was  not  shown  that  this  was  within  twenty  yean 
''Kr  the  death  of  A.    As  to  the  presumption  of  the  death  of  a 
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nwho  has  not  been  heud  of  for  tevenl  yeafs,  see  pott,  a. 
ote. 

in  1788,  estates  were  settled  by  marriage  settlement  to  the 
use  of  the  wife  for  Ufe,  with  remainder  to  her  issue  in  tail« 
with  remainder  to  the  settlor  (whose  heiress  at  law  she  was)  in 
fee.  In  1818,  by  deeds  to  which  the  husband  and  wife  and 
their  only  son,  R.  O.,  were  parties,  and  by  a  recovery  sufleied 
in  pursuance  thereof,  the  estates  were  limited  to  the  use  of  the 
husband  for  life,  remainder  to  the  wife  for  life,  remainder  to  R. 
0»  the  son  for  life,  remainder  to  his  issue  in  tail,  remainder  to 
J.  F.  his  sister  for  life,  with  other  ramaindors  over.  The 
husband  died  in  1819,  the  wife  in  1822,  and  R.  G.  in  1828, 
it  was  held,  that,  inasmuch  as  the  estate  of  J.  F.  was  car?ed 
out  of  the  estate  of  R.  6^  she  had  the  same  period  for  bring* 
ing  an  ejectment  in  respect  of  any  estates  comprised  in  die 
alraye  deeds,  as  he  woula  have  had  if  he  hsd  continued  alive, 
viz.,  twenty  years  from  the  year  1822,  when  his  remainder  came 
into  possesswn.  The  effect  of  the  deed  of  1818  and  of  the  re- 
covery was  to  bar  all  remainders  over,  and  to  create  new 
estates  out  of  his  estate  tail.  (Doe  d.  Curton  v.  Edmondt,  6 
Mee.  &  W.  295.) 

By  this  act  the  right  of  entry  is  tsken  away,  unless  an  entry  be 
made  within  twenty  years  of  the  riffht  first  accruing  where  the 
party  is  not  enitled  to  the  benefit  of  Uie  16th  section.  In  trespass 
auanelautumfregit.  Declaration,  Aug.  1838,  laying  trespasses 
m  June  27th,  1838.  Plea,  That  W.beingseised  in  fee  of  the  close 
before  the  time  when,  &c.,  to  wit,  June  23d,  1791,  demised  it  ts 
J.  H.  for  90  years,  by  virtue]  of  which  demise  J.  H.  aftsrward^, 
to  wit,  on  the  same  day,  entered  and  was  possessed:  that  after  the 
demise  and  during  the  term,  J.  H.  being  so  possessed,  to  wit,  on 
November  2l8t,1812,  made  his  will,  and  thereby  bequeathed 
the  close  to  W.  H.  for  all  his  the  testator's  esUte  tfaerem  ;  that 
afterwards,  to  wit,  on  January  17th,  1820,  J.  H.  died  so  pes* 
sessed  of  the  said  close  for  the  remainder  of  the  said  tenn, 
after  whose  death,  to  wit,  on  21st  February,  1820,  the  eiecu- 
tors  assented  to  the  bequest,  whereby  W.  H.  then  became  and 
was  possessed  for  the  remainder  of  the  term ;  and  he  beinr  so 
possessed,  plaintiff,  under  colour  of  a  pretended  demise  to  him 
for  his  life  by  W.  before  the  demise  by  W.  to  J.  H.  entered,  to 
wit,  on  the  day  and  year  mentioned  in  the  declaration,  and  was 
possessed ;  and  thereupon  defendant,  at  the  time  when,  &c.,  tf 
the  servant  of  W.  H.,  entered  upon  plaintiff,  &c.    Replica* 
tioQ,  That  the  trespasses  were  committed  after  3 1st  December, 
1838,  mentioned  m  stat  3  &  4  Will.  4,  e.  27,  s.  2  :  that  the 
entry  was  for  the  purpose  of  recovering  the  said  close ;  that 
the  supposed  right  of  entry  did  not  first  accrue  within  tweoty 
years  next  before  such  entry,  and  that  by  reason  thereof  tM 
said  right  had  become  extmguished  at  the  time  when,  &e. 
Rejoinder,  That  no  acknowledgment  of  tide  had  been  git^ 
pursuant  to  stat.  3  &  4  Will.  4,  c.  27,  ss.  14, 15,  before  the 
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iMof  tbe  tct;  UmIW.  H.,  at  the  time  of  the  pMSBgof 
ttiicl,  daimed  to  he  and  was  entitled  to  the  den  as  in  tiM 
pbaestiaDed;  that  the  cloee  was  not  then  poescfed  ad- 
lodftothe  light  of  W.H.;  and  that  Hie  enttv  wai  made,  ai 
Btbplea  BMDtioned*  withia  ire  yean  next  afttrthe  ^uua^ 
tf  At  ect  Surajoiader,  That  the  deee,  at  the  time  of  the 
fMBH  of  die  act,  wupoeeeaBed,  to  wit,  by  one  8.,  advenely  t» 
ie  au^  right  of  W.  H.  lane  thereon.  It  washeUthet 
ieRpiieitiDB  did  not  admit  a  poneMkm  in  J.  H.  of  W.  H. 
fiUa  tmntj  yean>  and  theiefore  was  not  inoonntent  widi 
Mf ;  thet  befiire  the  slatnte,  the  sonejoindw  would  hava 
te  bed,  esadoytting  a  demiae  to  J.  H.,  and  showing  no  tah* 
■MCthle  in  the  plaintiff,  nor  any  other  matter  in  bar  of  J. 
H.i^tit]e.  Bat  that,  sinee  the  statute,  it  being  admitted  by  the 
njmder  that  W.  H.'s  right  of  entry  did  not  accrue  withm 
<Mf  yeaiB»  adversepossession  by  any  person  at  the  time  of 
ibsBtpsKing  made  W.  H.  a  wron^  doer  if  he  afterwards  eo- 
twi.  ud  mere  possesion  bv  plaintiff  at  the  time  of  the  tres- 
|Mi  wtt  sniBcient  ground  for  this  action.  (Hoimm  t.  N$m^ 
^11  Ad.&£lL44;  3P.&DaT.  128.) 

A.  bong  tenant  for  life  of  a  copyhold  estate,  and  B.  hie 
^Bgiiterleaanit  in  tail  in  remainder,  ioined  in  a  recovery  in 
1778,  and  A*  surrendered  to  the  use  of  himself  for  life,  remain- 
^  to  ths  right  heirs  of  tAs  turvitwr.  A.  and  B.  shortly  altera 
*inh  flraendeied  to  a  bond  fids  purchaser  in  fee*  B.  having 
^BMse  the  sunriror  died  without  baTing  made  any  further 
anmder.  On  an  ejectment  by  her  heir  at  law  within  twenty 
]Mn  after  her  death,  it  was  lield  that  the  statute  of  limita* 
li"»did  not  apply,  inasmuch  as  B/s  life  estate  passed  to  the 
jphasar,  B.  therefore  could  not  enter,  and  as  the  eontiiigent 
'^■inder  could  not  pass  by  the  sunender,  (Do§  v.  Tomkini, 
inSirt,  185;  Dot  ▼.  WiUon,  4  B.  &  Aid.  303.)  the  heir  at 
"»  bed  aoT^t  of  entry  until  B.'s  death.  (Dot  d«  Bmnnteek 
▼•  fiilft, 8 Ner.  &  P. 648 ;  8Ad.  &£U.  660.) 
^ws  a  lessor  permits  h»  lessee,  during  the  oontinuanceof 
w  Uosa,  to  pay  no  rent  for  twenw  years,  the  lesior  is  not 
yfaft  baned  by  the  sUt.  3  &  4  WiU.  4,  c.  27,  s.  2,  from 
''BBfBriog  the  premises  in  ejectment,  but  the  case  comes 
^^tbe  latter  branch  of  the  diird  section*  (Doe  d.  Davy  r. 
<«"A«a,  7  Mees.  &  W.  131.    Seepoit.) 

TU  2d  leclion  of  the  act  taken  in  connection  with  the  12th, 
%^  to  Goperoeoers,  joint*tenantB,  and  tenants  in  common, 
onto  make  their  poaaession  separate  from  the  time  when  the 
>f  cane  iato  operation.  (Culky  t.  Doe  d«  TayUrton,  3  P.  fli 
«J.560;  H  Ad.  &  Ell.  1008.) 

j^  ^u  poaiesBed  of  lands  for  more  than  twenty  yean,  and 
^al8l7.  His  widow  had  possession  from  that  time  until 
'■^aadiinldas.  B.  was  the  eldest  son  of  A.  and  his  wife. 
'*«i  beld,  that  although  B.  eould  not  recover  in  ejectment 
*i|be  bair  of  his  fether,  because  more  than  twenty  years  had 
**gNdlnai  the  death  of  his  father,  yet  that  the  jury  migfat 
iwer  that  the  property  belonged  to  B.^s  mother,  and  surriyed 
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to  her  oa  the  death  of  his  father,  and  descended  to  B.  as  his 
heir,  on  her  death  in  183B.  (  Dot  d.  Bennett  v.  Long,  9  Carr.  & 
P.  773.-Co/#r«i^e.) 
•^"*>""H7        Sinoe  this  statute  a  distress  or  action  for  an  annuity  aecm- 
^riuSa'tbie      "%  ^^  ^''  '"^^  ^  resorted  to  within  twenty  yean  firom  the 
act.  death  of  the  testator.    It  appeared  that  John  Salter,  the  father 

of  the  defendant  of  that  name,  by  his  will  duly  made  and 
published,  devised  the  property  therein  mentioned  to  trustees* 
to  the  intent  that  they  saould,  out  gf  the  rents  and  profits,  pay 
to  John  Salter,  the  defendant,  during  the  term  of  his  natural 
life,  an  annuity  or  clear  yearly  rent  of  30/.,  by  four  quarterly 
payments,  to  commence  on  the  first  quarterly  day  of  payment 
alter  his  decease ;  with  a  power  of  distress,  if  the  annuity 
should  be  in  anear  for  twenty  days  next  after  any  quarterly 
day  of  payment    That  the  testator  died  in  1804,  without  bar- 
ing revoked  or  altered  his  will ;  and  that,  on  the  17th  March, 
1835,  the  defendants  distrained  for  870/.  for  twenty-nine  years 
arrears  of  the  annuity,  ending  at  Christmas,  1834.     It  ap- 
peared that  the  right  to  make  a  distress  for  the  annuity  fint 
accrued  to  John  Salter,  the  son,  on  the  expiration  of  the  20  days 
next  after  the  first  quarterly  payment  subsequent  to  the  testator's 
death,  Uiat  is,  at  the  very  latest,  some  time  in  April,  1805.    It 
also  appeared  that  there  was  no  payment  or  receipt  of  the  an- 
nuity by  the  defendant  Salter  before  the  distress  was  put  in  in 
March,  1835,  for  it  was  for  the  whole  of  the  arrears  since  the 
testator's  death.  The  second  issue  on  the  case  arose  upon  a  plea 
in  bar,  framed  upon  the  second  section  of  stat.  3  &  4   ^ilL  4, 
c.  27.    The  facts  brought  the  case  within  the  second  section, 
unless  the  third  section  did  in  terms  exclude  from  the  opera- 
tion of  the  second  the  claim  of  any  person  whose  right  to  a 
rent  is  derived  under  a  will,  by  reason  of  the  words  "  other 
than  a  will"  In  the  third  section.    The  court,  in  the  first  in- 
stanoe,  expressed  an  opinion  that  the  case  was  excluded  from 
the  operation  of  the  second  section,  by  reason  of  its  not  being 
comprehended  within  the  third,   which    third   section  was 
thought  to  contain  an  enumeration  of  the  instances  to  which 
only  the  second  section  could  be  held  to  be  applicable ;  and  the 
Court  held  that  the  annuitant  was  not  barred  by  the  lapse  of 
twenty  years,  and  the  non-payment  of  the  annuity.    (Jamet 
y.  Salter,  2  Bing.  N.  C.  505.)    Upon  further  consideration, 
the  court  chan^d  their  former  opinion.     Tindal,  C.  J.,  in 

giving  judgment,  said,  "  that  the  case  must  have  been  goveiiied 
y  the  second  section,  if  that  section  had  stood  alone,  cannot 
be  doubted ;  and  upon  a  more  close  examination  of  the  third 
section,  the  object  and  intent  of  it  seems  to  us  to  be  no  more 
than  this :  to  explain  and  give  a  construction  to  the  enact- 
ment contained  in  the  second  clause,  as  to  "the  time  at  which 
the  right  to  make  a  distress  for  any  rent  shall  be  deemed  to 
have  first  accrued/'  in  those  cases  only  in  which  doubt  or 
difficulty  might  occur ;  leavinff  every  case  which  plainly  falla 
within  the  general  words  of  the  second  section,  but  is  not  in- 


AVKUITY  NEWLT  CREATED  BT  WILL.  121 

Md  amongst  the  instanoes  given  by  the  third,  to  be  go-  Jmm  ▼. 
med  bjr  the  opentbn  of  the  second.    Many  reasons  concur  Jtott«r. 
to  ibv  that  soch  most  be  the  just  constraction  of  the  act. 
b  Ai  ibft  place,  if  it  had  been  intended  that  the  third  section 
ibild  limit  the  application  of  the  second  to  those  cases,  and 
^ooljwliidi  are  enumerated  in  the  third,  it  might  justly 
^Iwn  enected  that  words  would  have  been  employed  to 
ApRB  eleirfy  and  distinctly  such  an  intention.    But  m  this 
MioD  there  are  no  words  that  can  be  said  directly  to  exclude 
■D  ^Muues,  except  those  enumerated  in  the  third  section. 
Apia,  if  the  words  "  sranted  by  any  instrument  other  than 
^^^  were  to  be  held  to  prevent  the  application  of  the 
rittnlBcy  limitation  of  twenty  years  to  claims  of  land  or  rent 
fitted  by  will,  it  would  be  at  direct  variance  with  other  parts 
rftfae  itatate,  far  the  instance  in  the  third  section  immediately 
■Boviog  that  now  under  consideration,  which  provides  for 
QNs  of  elaims  in  respect  of  estates  in  reversion  or  remainder, 
*«  other  future  estates  or  interests,"  is  large  enough  to  com- 
F^end,  and  would  comprehend  all  executory  devises ;  and 
JSBBf  section  forty  expressly  provides  for  the  case  of  any 
^^*   And  indeed  tne  words,  "  by  any  instrument  other 
^Dj  will/' carry  the  matter  no  further  than  if  the  third 
^^'^  had  proceeded  by  attempting  to  enumerate  every 
¥ou  of  instrument  by  which  an  estate  in  land  or  rent  could 
■ve  heen  granted,  and  had  omitted  to  mention  a  will,  in 
^  cue  the  only  inference  that  could  be  drawn  from  such 
ftoitoiai  would  have  been,  that  the  case,  not  being  enumerated 
•  ^  third  section,  fell  back  upon  the  general  provision  con- 
*Bed  in  the  second.    Indeed,  unless  this  is  held  to  be  the 
^  eowtniction,  the  case  which  is  likely  to  occur  perhaps 
^  the  most  frequency,  viz.  the  devise  of  an  estate  in  posses- 
"*  in  land,  or  of  an  estate  in  possession  in  a  rent  charge  first 
?^^by  the  will,  would  be  altogether  unprovided  for  by 
"tyatate.    For  the  third  class  of  instances  enumerated  in 
*^  three  describes  the  grant  to  be  "  by  a  person  being  In 
'^■PMt  of  the  same  estate  or  interest  in  the  possession  or 
"gP^ofthe  profits  of  the  land,  or  in  the  receipt  of  the  rent," 
^wiptioa  which  can  neither  apply  to  the  case  of  a  devise 
*|^  P^calar  estate  in  land,  or  of  a  newly  created  rent ;  for 
J^J^^VBor,  who  has  by  his  will  carved  an  estate  in  land  out 
y  the  €auie  whereof  he  was  seised,  can  never  be  said  to  have 
^PwgMed  in  respect  of  the  same  estate  or  interest  as  that 
^"iiBcd  by  the  devisee ;  still  less  can  the  devisor,  who  creates 
laew  rent-charge  by^his  will,  be  said  to  have  been  in  the 
^J^ofhttrent    The  case  therefore  under  discussion,  not 
'"Bag  within  the  third  section,  but  falling  within  the  clear  and 
^'''^^noQs  terms  of  the  second,  we  hold  to  be  governed 
^7 ;  that  the  claim  and  title  of  the  defendant  Salter  to  the 
?"j%  »  barred  by  the  lapse  of  twenty  years  since  his  right 
ry^'n firat accrued ;  and  that  the  verdict  upon  the  second 
"^  mun  be  entered  for  the  plaintiff.    {Jamet  v.  Salttr,  3 
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fiing.  N.  C.  544;  see  pp.  353,  355;  4  Scott,  168 ;  5  DowU 
P.  C.  496.) 

lQP<^?.P0i«y,2Bmg.N.R.679;3Scott,  135;  TrndtU, 
C.  J.,  said,  "  this  statute  was  proposed  to  include  othor  raniB 
of  the  same  nature  as  those  to  which  the  act,  according  to  its 
title  and  preamble,  was  intended  to  apply,  rather  than  to  con- 
Tentional  rents  reserved  on  a  lease."  it  was  not  necassaiy, 
howerer,  to  decide  the  point  in  that  case,  for  the  reason  whin 
will  horeafter  appear.  (See  pott.)  The  Real  Property  Co»- 
missionen  seem  also  to  ha?e  contemplated  an  asaimilatioik  of 
limitation  for  land  and  all  rents,  other  than  conventionary  rente 
between  landlord  and  tenant.  (See  1  Real  Prop.  Rep.  p.  50.) 
The  word  '^^^  ^^^  "  ^^^  "  ^  ^®  ^^  section  of  the  act  does  not 

<*  rest  *'  doM  include  rents  reserved  on  leases  for  years,  but  is  confined  to 
>>o<  ^''^"f *  .  Tonts  existing  as  an  inheritance  distinct  from  the  land,  and  for 
wTlciMaT'**^  which  before  the  statute  the  party  entitled  might  have  had  an 
asBze,  such  as  ancient  rents  service,  fee  fann  rents,  or  the 
like.  The  author  kb  indebted  to  the  reporters  for  the  judgment 
in  the  important  case  of  Grant  v.  EUU  in  the  Exchequer, 
9th  November,  1841.  The  report  of  this  case  will  appear  in 
the  9th  vol.  of  Messrs.  Meeson  and  Welsby's  Reports. 

In  an  action  of  replevin  for  taking  the  ffoods  of  the  plaintiff 
in  his  dwelUng-bouse  at  K.,  it  appeared  by  the  pleadings, 
that  in  the  year  1764,  D.  B.,  being  seised  in  fee  of  the  land  on 
which  the  house  in  question  was  afterwards  built,  demised  the 
same  on  a  building  lease  for  a  term  of  ninety-nine  years  at  an 
annual  rent  of  25/.,  payable  on  the  four  usual  days  of  pay- 
ment, and  it  further  appeared  that  on  the  13th  day  of  June, 
1836,  the  reversion  expectant  on    the  determination  of  the 
term  became,  after  various  mesne  assignments,  vested  in  W.  P. 
in  fee.    The  defendant  in  replevin  made  cognizance  as  the 
bailiff  of  W.  P.,  and  justified  the  taking  as  a  distress  for  three 
years  and  three  quarters  of  a  year's  rent  due  at  Lady-day» 
1840,  being  the  rent  accrued  due  subsequentlT  to  the  time 
when  W.  P.  had  acquired  the  reversion.    To  this  oognizanoe 
the  plaintiff  pleaded  in  bar,  that  for  a  period  of  more  than 
twenty  years  before  any  of  the  rent  in  question  had  become 
due,  tne  parties  entitled  to  the  reversion,  and  throush  wbosi 
the  said  W.  P.  claimed,  had  discontinued  the  receipt  of  the 
rent  reserved  by  the  original  lease,  and  that  durmg  that  period 
no  rent  had  been  paid  or  received.    To  this  plea  there  wu  e 
demurrer,  and  the  Question  for  the  deeision  of  the  Court  was, 
whether  the  plea  in  oar  did  or  did  not  disclose  a  good  defeuoe 
to  the  claim  of  rent  on  the  part  of  W.  P.    The  question 
turned  entirely  on  the  construction  of  the  stat.  3  &  4  w  m.  4, 
c  27.    By  the  2nd  section  of  that  act  it  is  enacted,  "  that  no 
person  shall  make  an  entry  or  distress,  or  bring  an  action  to 
recover  any  land  or  rent,  but  within  twenty  years  next  after 
the  time  at  which  the  right  to  make  such  entry  or  distress  or 
to  brin^  such  action  first  accrued  to  the  person  through  whom 
he  clauns."    And  by  the  3id  section  it  is  (amongst  other 
things)  enacted,  "  that  when  the  person  claiming  such  land 
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•ntjOTfome  penon  through  whom  he  claims,  shall,  m  xt-  Gramt  ▼. 

^oif  tbe  etlate  or  interest  claimed,  hare  been  in  possession  -BU** 

•■leesipt  of  the  profits  of  each  land,  or  in  receipt  of  such 

m,  sad  aiiall  while  entitled  thereto  have  been  dispossessed 

sr  kfe  diseoBtinBed  sneh  possession  or  receipt,  then  such 

i^kihsll  be  deemed  to  ha^e  first  accrued  at  the  time  of  such 

fcpnfMu  or  discDBtinuanoe  of  possession,  or  at  the  last 

IBM  H  which  saeh  profits  or  rent  were  or  was  so  recetred." 

ha OD  these  two  enactments  that  the  question  mainly  turned. 

Ombe  pait  ef  the  plaintiiF  it  is  eontenoed,  that  hk  case  oomes 

apnaiy  witfab  the  provisions  of  the  act.   W.  P.  he  says  de- 

ihtt  tide  to  the  rent  claimed  through  several  persons  named 

M^M  osgnizanoe  of  the  defendimt,  who  were  successively 

IkegmMis  in  fee  of  the  reversion  expectant  on  the  terminft- 

liM of tbe lease;  and  those  persons  bemg  so  entitled  to  the 

mvasn  ^Kontinued  the  receipt  of  the  rent  for  a  period  of 

■■e  ilitn  twenty  vears  next  before  the  time  when  any  of  the 

Rstdktvamedfbr  beeame  due,  during  which  period  no  rent 

Wibiea  paid  or  received,  and  this  the  plaintiff  contends  is 

FMi^  within  the  letter  and  spirit  of  the  statute.    The  defend- 

ttt  OB  me  other  hand  contends,  that  this  is  not  a  case  within  the 

Me  it  aU.    He  contends  that  the  word  "  rent "  in  the  2nd 

MioD  of  the  statute,  cannot  be  taken  as  having  any  reference 

to  hbU  Rch  as  that  now  in  Question,  namely,  rents  reserved 

taVnssi  for  yean  by  contract  Wween  the  parties,  as  the  con« 

vtttioBal  equivalent  for  the  right  of  occupation,  but  must  be 

J||BfiBed  to  rents  exisdng  as  an  inheritance  dirtinct  from  the 

«d,  and  for  which  before  the  statute  the  party  entitled  might 

we  had  an  assize,  such  as  ancient  rents  service,  fee  farm 

M,  or  die  like.    We  accede  to  this  latter  view  of  the  case. 

«  nder  to  oome  to  a  just  conclusion  as  to  the  meaning  of  the 

*iai  "reat"  as  used  in  the  two  sections  to  which  we  have 

"I^BNd,  it  is  important  first  to  consider  what  is  the  meaning  of 

■**|brI  "  recover  "  as  used  in  the  2nd  section.    The  enaet- 

*^i^  that  BO  person  shall  make  an  entry  or  distress,  or  bring 

•  f/Am.  to  '*  recover"  any  land  or  rent  but  within  twenty 

^^  &e.  Now  SO  fer  as  relates  to  land,  the  word  **  recover'' 

tofepssaage  clearly  means  the  same  thing  as  "  obtain  poe* 

^MorioaB  of."    The  clause  assumes  one  party  to  be  in 

tnogftd  seisin  or  possession  of  land  to  which  another  has  the 

y»MMl  then  limits  the  time  within  which  the  right  must  be 

*^todi   If  such  be  the  meaning  of  the  word  "  recover " 

*■«  wed  with  reference  to  one  of  its  objects  **  land,"  it  is 

l^ieasBBable  to  suppose  that  the  legislature  intended  it  to 

^  the  tame  meaning  m  respect  to  the  other  object  *'  rent." 

fiaiiae  iadeed  that  with  respect  to  an  incorporeal  heredita- 

^^  like  vent,  there  cannot  be  strictly  any  wrongful  adverse 

!!^  ^  peeseaum  by  another.    If  A.  claims  and  receives 

I^'^  dee  to  B.,  B.  has  still  the  same  right  against  the  terre- 

'''■it  as  if  no  payment  had  been  made  to  A.    The  receipt  of 

^  Vj  A.  is  not  inconsistent  with  a  similar  receipt  by  B.,  as 

oft 
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Grami  ▼.        tlie  poMMBoa  of  land  by  A.  u  neoetsuilv  moonntent  with 
JBUa.  pMUMJon  of  the  same  lanid  hy  B.    But  ttilf  before  the  pasang 

of  thk  act  a  party  seifled  of  rents,  whether  rents  service,  rents 
ehaise,  or  rents  seek,  mi^t,  in  case  the  rent  was  paid  to 
another  or  withheld  ftom  him,  consider  himself,  if  he  thought 
fit,  as  being  disseised  of  soch  rent    And  a  puty  electing  to 
consider  himself  so  diwmsBd  misht  have  the  same  remedy  by 
an  assize  to  recover  seisin  of  hu  rent,  as  a  putf  disseised  of 
land  might  have  to  recover  seisin  of  his  land.    The  judgment 
in  each  case  was  the  same  ^uod  reeuperit  $eitinam,  and  in  each 
case  the  party  was  entitled  to  a  writ  of  habere  faeiat  eeidnam, 
which,  in  case  of  a  recovery  of  rent,  was  executed  by  the 
sheriff  delivering  to  the  plamtiff  an  oz  or  other  chattel  on 
the  land  in  lieu  of  execution,  (Vin.  Abr.  Assize,  B  b.  12, 
Seisin,  a.  7,)  and  in  case  of  a  subse<^uent  withholding  of 
vent,  the  party  agg;rieved  might  have  his  writ  of  redisseisin 
with  all  its  consequences,  as  in  the  case  of  a  subsequent  dis- 
seisin of  lands  or  houses.  (R^.  Br.  206.)    Now  we  are  of 
opinion  that  it  is  to  this  sort  of  recovery  only  that  the  2nd 
section  of  the  statute  has  reference,  for  such  is  clearly  the 
meaning  of  the  word  **  recover  "  when  used  with  reference  to 
land,  and  the  plain  grammatical  construction  requires  us  to 
^ve  it  the  same  meaning  when  applied  to  rent,  unless,  which 
IS  not  the  case  here,  some  manifest  absurdity  or  inconvenience 
should  result  from  our  so  doing.    It  follows  from  hence  as  a 
matter  of  course,  that  the  word  **  rent"  in  the  2nd  section 
must  necessarily  be  confined  to  rent,  which  might  in  its  nature 
have  been  the  object  of  such  a  recovery,  and  this  certainly 
does  not  include  the  rent  reserved  on  common  leases  for 
years.    According  to  our  view  of  this  case,  therefore,  even  if 
the  2od  section  nad  stood  alone,  we  should  have  been  of 
opinion  that  the  pleas  in  bar  afforded  no  answer  to  the  defend- 
ant's cognizance,  and  consequently  that  he  was  entitled  to 
judgment  in  his  favor.    But  we  think  it  right  to  add  that  the 
correctness  of  the  construction  we  put  on  the  2nd  section 
appears  to  us  to  be  strongly  confirmed  by  the  subsequent 
parts  of  the  statute.    In  the  drd  and  some  other  sections,  the 
act  proceeds  to  define  the  time,  in  most  though  (as  is  noticed 
by  Lord  C.  J.  Tindal  in  the  case  of  Jamet  v.  Salter,  3  Bine. 
N.  C.  553, ante,  pp.  120,121,)  not  m  all  possible  cases,  at  whicn 
the  riffht  to  make  a  distress  for  the  purpose  of  recovering  any 
reot  snail  be  deemed  to  have  first  accrued  to  the  party  making 
the  same.    The  first  case  put  is  that  of  a  party,  who  has  him- 
self, in  respect  of  the  estate  or  interest  claimed,  been  in  pos- 
session of  tne  rent,  and  who  afterwards  has  been  disposseased 
or  has  discontinued  the  receipt  of  the  rent.    The  estate  or 
interest  claimed  must  according  to  the  context  mean  the  estate 
or  interest  claimed  in  the  rent,  and  not  in  the  lands  out  of 
which  the  rent  issues.    Now  a  person  entitled  to  the  rent 
reserved  on  a  common  lease  for  years  has  no  estate  in  the  rent 
at  all.    (See  Preicott  v.  Bmeher,  3  B.  &  Ad.  849.)    He  is 
entitled  to  the  rent,  when  it  from  time  to  time  becomes  due,  as 
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Wagan  iaddent  to  his  revenion  and  not  becanse  he  hts  any  ormu  v 
«Ue  in  the  rant  itself.  He  is  himself  the  freeholder  of  the  OHt. 
U  and  csa  therefore  have  no  estate  in  rent  issuing  out  of  the 
U.  The  word  *'  interest "  indeed  is  of  so  large  and  compre- 
Uts  a  oatoie  as  perhaps  to  embrace  the  nght,  which  the 
RfoioDer  has  in  the  rent  as  incident  to  his  reversion  ;  sdll 
ibtislerest  can  in  no  &ir  sense  be  described  as  the  interest 
dnaed.  What  is  claimed  by  a  landlord  distraining  for  rent  on 
acoDUDon  lease  for  years  is  the  amount  of  the  arrears,  wholly 
■npeedve  of  the  extent  of  his  estate  or  interest  in  the  rever- 
HD  as  an  incident  to  which  the  right  to  those  arrears  has 
iBcned,  What  he  "  recovers  "  by  ms  distress  is  the  amount 
te  kx  arrears  of  rent,  and  will  be  the  same  whether  he  is 
taaat  in  fee  ample,  tenant  for  life,  or  tenant  for  years.  The 
tttote  m  this  branch  of  section  3  clearly  looks  to  the  party 
'Koveriog  the  same  estate  or  interest  of  which  he  was  pre- 
^>sdy  posassaed,  and  of  which  he  had  been  dispossessed,  and 
lUi  is  altogether  inapplicable  to  a  distress  for  rent  incident  to 
^Rrenion  expectant  on  a  common  lease  for  years.  Indeed 
^veiy  disdnetion  appears  to  have  been  contemplated  by  the 
^■Ittaie  in  this  act,  for  by  the  42nd  section  a  limit  is  im- 
F*Kd  as  to  the  number  of  years'  arreara  for  which  a  party 
^^^  to  rent  may  distrain,  and  there  the  sabject-roatter  to 
Kiaeorered  by  the  distress  is  described  not  as  *'  rent,"  but  as 
"incars  of  rent."  It  must  further  be  observed  in  the  present 
^.  that  at  the  end  of  the  ninety-nine  years,  the  reversioner 
^  dearly  be  entitled  to  the  possession  of  the  land.  For  by 
^  of  the  express  proviaions  of  section  3,  the  right  to  the 
tt^OMn  is  to  be  deemed  to  have  first  accrued  when  the  estate 
■j^  into  posseasion,  unleas,  which  is  not  the  case  here,  some 
^  person  shall  in  the  mean  time  have  got  into  wrong- 
ed receipt  of  Uie  rents,  this  being  in  certain  cases  treated  by 
vaet  as  analogous  to  an  actual  disseisin.  As  therefore  the 
^^  of  the  reversioner,  which  are  to  be  enforced  when  the 
pi^Knlar  estate  is  determined,  are  certainly  preserved,  it  aeems 
^aaiUe  to  imagine  that  those  rights  which  exist  as  incidents 
iBtfae  reversion  during  the  subsistence  of  that  particular  estate 
^"^  ^ve  been  intended  to  be  extinguished.  The  reason  why, 
V  the  end  of  the  ninety-nine  years,  the  reversioner  will  be 
auled  to  recover  the  land  is,  that  during  that  term  the  party 
'^  poBBeasion  1ms  been  holcUng  under  ue  lease  in  question, 
!j^<^the  terms  of  which  is  that  he  ia  to  pay  the  rent  reserved, 
laeargoment  of  the  plainti£Pgoes  to  this,  that  though  the  tenant 
■  aoit  undoubtedly  holding  under  the  lease,  yet  that  lease  b 
«be  treated  as  if  all  that  concerns  the  reservation  of  rent 
J'Be  itniek  out,  and  all  the  other  provisions  remained.  The 
J^^oid  will  be  bound  by  his  covenants  for  title  (unless 
>JiQe  conditional  on  payment  of  rent  by  the  tenant),  he  will 
^^  bound  by  his  covenants,  if  such  there  are,  to  build  or 
|J>v  or  iimush  materials  for  building  or  repairing,  and  by 
l^ewttenl  engagements.  The  tenant,  on  the  other  hand, 
*ube  hound  by  ms  covenants  as  to  cultivation,  repairing* 
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Gna^  ▼.        tttd  the  like,  end  this  appeen  to  ui  altogether  inooniistent  frith 
£Ui«-  the  notion,  that  the  legislator  meant  to  bar  the  reversioner  of 

his  ri^ht  to  ieoo?er  the  rent  when  doe.    A  strong  argn* 
ment  in  ftiTour  of  the  constmction  wluch  we  have  put  on 
this  act  may  be  drawn  Crom  the  9th  section.    It  is  there 
provided,  that  where  a  party  is  in  possession  of  land  under  a 
lease  on  which  a  yearly  rent  ezoeeding  twenty  shillings  is  re* 
served,  and  the  rent  shall  have  been  received  by  some  person 
wronfffully  claiming  the  reverrion,  and  no  payment  of  rent 
shall  nave  been  afterwards  made  to  the  person  rightfully  en* 
titled*  there  the  right  to  distrain  for  rent,  or,  alter  the  terminal 
tion  of  the  term,  to  bring  an  action  to  recover  the  land,  shall 
be  deemed  to  have  first  accrued  when  the  rent  was  first  re- 
ceived by  the  wrongful  claimant,  and  no  such  right  shall  be 
deemed  to  have  first  aocmed  on  the  determination  of  the  tenn* 
It  was  strongly  argued  on  the  part  of  the  defendant  that  this 
amounts  to  a  virtual  reoognidon  by  the  legislature  of  the  acen* 
racy  of  the  proposition  for  which  he  contends,  namely,  that 
where  there  is  no  receipt  of  rent  by  a  party  wrongfiiUy  claim* 
ing  the  reversion,  there  the  right  to  the  reversion  and  to  the 
rent  as  incident  to  it,  remains  unaffected.    We  think  there  it 
greet  force  in  this  argument,  and  its  weiffht  may  be  much  in* 
creased  by  considering  what,  upon  the  plaintifni  constructiaD 
of  the  statute,  would  be  the  position  of  the  reversioner  if  no 
rent  should  be  paid  for  twenty  years,  and  after  that  tine  t 
vrrongfal  claim  should  be  set  up  by  some  perty  not  entitled* 
Mere  nonpayment  of  rent  will  certainly  not  bar  the  rever* 
sioner's  right  to  recover  the  land  at  the  end  of  the  term.  When 
therefore  no  rent  has  been  paid  for  twenty  y«ara,  the  condition 
of  the  reversioner,  aocordinff  to  the  p]aintin*s  view  of  the  law, 
is,  that  he  has  no  possibuity  of  obtaining  payment  of  any 
further  rent,  but  when  the  term  is  expired,  be  will  be  entitled 
to  recover  the  land ;  suppose,  then,  that  in  this  state  of  tlungi 
a  wrongful  claimant  should  saoceed  in  getting  the  tenant  to 
pay  rent  to  him,  and  that  then,  after  twenty  years,  the  tenn 
should  expire,  it  is  clear  that  by  the  express  provision  of  the 
9th  section,  the  right  of  the  reversioner  to  the  land  would  be 
barred,  so  that  by  the  act  of  a  party  wrongfully  claiming  rant 
to  which  he  was  not  entitled,  and  which  act  tiie  revecsioDer 
had,  according  to  the  plaintiff's  argument,  no  possible  means  of 
contesting,  the  reversioner  is  at  the  end  of  the  term  deprived  of 
what  but  for  such  wrongful  act  he  would  have  been  clearly 
entitled  to,  namely  his  risfat  to  the  possession  of  the  land.    On 
the  view  which  we  take  of  the  law,  no  such  anomaly  exists;  fo^ 
the  reversioner,  by  distraining  for  or  otherwise  obtaining  his 
rent,  within  twenty  years  after  the  first  wroi^rful  receipt  of  it  by 
the  adverse  claimant,  efiectually  prevents  his  being,  by  the 
wrongful  act  of  another,  deprived  ot  the  estate  at  the  expiration 
of  the  term.    It  is  not  unworthy  of  notice,  that  throughout  the 
act  the  receipt  of  rent  is  constantly  mentioned  in  a  mode  whioh 
appears  as  if  studiously  designed  to  mark  that  the  rent  con- 
templated is  not  the  ordinary  rent  reserved  on  leases  for  yean> 
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1*  dbit  vUeh  is  usoaDy  ipoken  of  as  tbe  rents  and  profits,  ^1^  ^* 

hi  SMBelfaii^  diBtinct  firaan  both.    For  instance,  in  tne  2nd  ^^ 

MiiB,  the  language  is,  vhen  the  f€ncn  claming  tuck  land  or 

mtAtdl  have  boon  in  po$»es$ioH  or  in  receipt  of  the  prqfite  tf 

aek  lend,  or  tn  receipt  of  such  rent ;  and  the  same,  or  metnj 

Ae  mie,  mode  of  expression  is  used  thionehout  the  act.  This 

BCBtaisly  not  ibe  ordinary  mode  of  speaking  of  a  person  in 

Mtsil  posRssion  of  land,  or  m  receipt  of  the  rents  reserved  on 

nr  jetanL,    We  do  not  rely  veiy  much  on  this  argu* 

bat  the  cireomstance  is  worth  adverting  to.    It  was 

I  <m  the  part  of  tbe  plaintiff  that  whatever  question 

HiM  have  been  raised  as  to  ue  meaning  of  the  word  *'  rent," 

MsoDg  that  meaning  from  the  2nd  and  subseouent  sections  of 

Aetiitote,  vet  that  it  was  not  competent  to  tne  court  to  give 

t»  the  word  any  but  its  most  extended  meanrnp^,  by  reason 

rf  the  express  enactment  in  tbe  first  section,  the  mterpretation 

daut.    sot  we  do  not  feel  pressed  by  that  argument,  inas- 

■aeh  u  that  danse  expressly  excludes  from  its  operation  all 

OKI  m  which  tbe  context  requires  a  less  extended  sicnifica- 

tioB.   On  the  whole,  therefore,  we  are  of  opinion  that  the 

UlMion  by  tbe  2nd  section  of  the  statute  does  not  apply  to 

^  VRKBt  case,  and  consequently  that  there  must  be  judgment 

^Oe defiendant.  {Grant  v.  £/iu,in  Exeh.,  9th  Nov.  1841.) 

h  seems  that  the  second  section  of  3  &  4  Wm.  4,  c  27, 

^  not  apply  to  claims  for  tithe  composition,  as  between  the 

tte  dahnant  and  the  owner  of  the  land,  but  only  to  ettatet  in 

^')  bat  even  if  such  a  case  did  come  within  the  2nd  section, 

t  vn  within  the  saving  of  the  15th,  as  the  withholding  of  tithe 

7^  occupier  of  the  land  was  not  an  adverse  possession  at 

JKtine  of  the  jMsshig  of  the  3  &  4  Wm.  4,  c.  27.    (Lord 

WMi  V.  Hodder,  2  Brady,  Adair  &  Moore,  223,  n.) 

.1^  the  common  law  there  was  no  stated  or  fixed  period  limitetfon  of 

*«  which  it  was  necessaiy  to  commence  actions,  but  after-  JSJjJ^ijjJ* 

VDdi  eeitain  remarkable  events  were  from  time  to  time  se-  mw  lututs. 

JMsd  for  that  purpose,  as  the  return  of  King  John  from  Ire- 

■^i  Old  the  coronation  of  Henry  the  Third.    A  certain  period 

y  Knited  bv  statute  32  Henry  8,  c  2,  which  enacted  that  no 

yyp  dionld  maintain  any  writ  of  right,  or  make  any  pre- 

*M^i  title  or  claim  of,  to,  or  for  any  manort,  land$,  tone- 

^^t  Te»tt,  annuities,  commons,  pensionSf  portions,  corodies  or 

^  hereditaments  of  the  possession  of  his  or  their  ancestor  or 

F*QKcsMir,  and  declare  and  allege  any  further  seisin  or  pos- 

**iniQf  hs  or  their  ancestor  or  predecessor,  but  within  sixty 

^aext  before  tbe  teste  of  the  said  writ,  or  next  before  tbe 

^  pRicnp6on,  title  or  claim  so  made.    Actions  upon  the 

2"*"*"  mih6  ancestor  of  tbe  party  claiming  were  limited  to 

^yf*» ;  and  those  upon  the  seisin  or  possession  of  the  party 

"■kU  to  thirty  years ;  and  formedons  in  remainder  or  reverter 

^  nqaized  to  be  sued  within  fifty  yean.    The  writ  of  intru- 

^  ome  withm  the  stat.  32  Hen.  8,  c.  2,  and  not  within  the 

^«l  Jac.  1,  c.  16,  and  the  limitation  of  time  for  suing  out 

iMi  ^t  wu  fifty  years.     This  writ  was  maintainable  by  one 
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in  remainder  for  tn  intniiion  made  after  thedetennination  of  an 
eatate  pur  autn  vie ;  and  a  demandant  who  claimed  under  a  de- 
vise miffht  maintain  the  writ.  (PUrey,  dem.,  Oardntr,  ten.,  3 
Bing.  N.  C.  748.)  Dignitiea  were  held  not  to  be  within  thestatute 
of  limitationB,  and  even  an  adverse  posseasion  and  exercise  of  a 
dignity  by  penons  not  entitled  to  it,  for  a  period  of  eighty-five 
years,  was  resolved  by  the  House  of  Lords  not  to  bar  the  real 
claimant.  (In  the  Barony  of  Willoughby  of  Parham,  Lords' 
Joum.  vol.  31,  p.  350 ;  see  3  Cm.  Dig.  202.)  But  offices 
with  fees  and  profits  are  within  them.  (Lords'  Joum.  vol.  36, 
p.  295.;  An  annuity  was  not  within  the  stat.  32  Hen.  8,  c  2, 
for  the  plaintiff  did  not  declare  upon  a  seisin  but  upon  his  grant. 
(Br.  Sta.  Limi.  26 ;  see  ante,  p.  120.)  So  that  statute  did  not 
extend  to  a  corporation  aggregate,  as  mayor  and  commonaltj, 
nor  to  a  dean  and  chapter,  as  they  did  not  count  upon  a  seism, 
of  any  ancestor  or  predecessor,  but  upon  their  own  possession. 
But  it  was  otherwise  as  to  a  corporation  sole ;  for  if  a  bishop  or 
other  sole  corporation  sued  upon  a  seisin  of  his  predecessor,  he 
was  barred  ifthe  seisin  was  not  within  sixty  years.  (Bro.  St. 
Lim.  33 ;  Bac.  Abr.  Limitations  of  Actions  (B)*) 
Non-cUimon  By  stat  4  Hen.  7,  c.  24,  a  fine  with  proclamations  was 
'*''  made  a  bar  to  all  persons  having  present  ri^ts  of  entry,  and 

not  being  under  any  disabilities,  if  they  did  not  claim  within 
five  3rears  after  the  proclamations  made ;  to  all  persons  under 
disabihties,  if  they  aid  not  claim  within  five  years  after  their 
disabilities  were  removed ;  and  to  all  persons  not  haying  pre* 
sent  rights,  if  they  did  not  claim  within  five  years  after  tlieir 
rights  of  entry  accmed,  unless  under  disabilities,  and  then 
within  five  vears  after  the  removal  of  their  disabilities.  By  the 
abolition  of  fines,  the  practice  of  gaining  a  title  by  a  fine  and 
non-claim  will  be  prevented  in  future.  (See  3  &  4  Will.  4,  c 
74,  s.  2,  posu)  In  order  that  a  fine  should  operate  as  a  bar 
by  non-<Jaim,  it  was  necessaxy  that  the  person  who  levied  it 
should  have  had  a  freehold  either  bv  right  or  by  wrong.  If  he 
turned  out  a  lawful  possessor  of  it,  if  he  had  committed  a  dis- 
seisin, he  had  what  was  called  a  wrongftil  freehold,  and  if  the 
party  entitled  had  not  claimed  within  five  years  after  the  fine  had 
Deen  levied,  that  would  be  a  bar  to  him.  Or  if  a  person  had 
been  in  by  right  adversely  to  the  rest  of  the  world,  and  assert- 
ing the  dominion  to  be  his  own,  and  levied  a  fine  after  the 
S reclamations  had  been  made  and  five  years  had  expired,  any 
emand  or  latent  claim  would  be  equally  barred.  {Davm  v. 
Lowndes,  5  Bing.  N.  C.  177, 178 ;  Runeom  v.  Doed,  Cooper ^ 
5  B.  &  C.  701.  See  Doe  d.  BurreU  v.  Fethine,  3  Maule  & 
S.  271 ;  Dm  d.  Father  v.  Gregory,  2  Ad.  &  £11.  14.)  If  at 
the  date  of  the  fine  the  parties  were  all  married  women,  the 
entry  might  be  within  five  years  after  they  became  discovert, 
as  regards  them,  or  within  five  ^ears  of  their  death,  if  they  died 
under  coverture,  as  regards  theur  heirs.  (  Doe  d.  Blight  v.  PeU, 
11  Ad.  &  £11.  853  i  4  P.  &  Dav.  278.)  A  husband  daiminff 
in  right  of  his  wife,  in  order  to  avoid  a  fine  must  have  enterea 
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Bwe  years  alter  fab  title  accruei.  (Doe  d«  Wright  v. 
«.  3  B.  &  Aid.  474.) 
The  Stat.  21  Jae.  1,  c.  16,  limited  the  period  for  all  writs  of 
fctaedon  to  twen^  years,  and  enacted  that  no  persons  should 
It  aay  time  thereaner  make  any  entry  into  any  lands,  tenements, 
m  beredhaments,  bnt  within  twenty  years  next  after  his  title 
AobU  Jirit  deicend  or  accrue  to  the  same,  and  in  default 
thereof,  such  peiaons  so  notentering,  and  their  heirs,  should  be 
feabicd  from  such  entry  after  to  be  made. 

The  pirovisions  of  the  statutes  32  Henry  8,  c.  2,  and  the  21 
Jae.  1,  c  16,  were  extended  to  Ireland  by  the  Irish  stat.  10 
Car.  1,  sess.  2,  c  6,  by  making  the  limitation  in  a  writ  of  right 
m  the  seisin  of  the  party's  ancestors  sixty  years,  and  in  a  pos- 
KMuiy  action  upon  possession  of  ancestors  fifty  yean,  and  in 
an  aetion  upon  the  party's  own  seisin  or  possession  twenty 
yeaiB,  and  in  an  avowry  or  cognizance  for  rent,  suit,  or  service, 
Ivty  yeaxs.  Actions  of  formedon  and  uire  facias  on  fines  and 
leeovexies  were  limited  to  twenty  years  after  the  title  or  cause 
of  actsoo  accrued,  and  an  entry  upon  lands  must  be  made 
^thin  twenty  years  after  the  title  accrued,  with  an  exception 
m  favour  of  persons  bong  infisLnts,  femes  coverts,  non  compos 
BMBtis,  imprisoned,  or  beyond  seas,  who  should  sue  witnin 
te  years  after  the  removal  of  the  disability. 

By  the  stat.  21  Jac  1,  c.  16,  s.  1,  (10  Car.  1,  sess.  2,  Time  of  entry 
c  6,  as.  12  ;  13  Jr.)  no  entry  could  be  made,  and  therefore  J"***!  •***;** 
as  ejectment  maintained,  but  within  twenty  years  after  the   *^  » ^  lo* 
tide  of  entry  first  accrued,  with  the  exception  of  persons 
aodcr  disabilities.    There  were  two  periods  from  which  the 
tern  of  twenty  years  limited  by  that  statute  was  to  be  com- 
pated,  one  with  respect  to  the  rights  of  persons  entitled  in 
poasesaion,  and  the  other  with  respect  to  the  rights  of  persons 
eatided  to  future  interests.    Less  di£Bculty  arises  with  respect 
to  the  latter,  because  it  can  easily  be  proved  when  such  rights 
vauld  have  come  into  possession  by  the  determination  ofthe 
MBceding  estates ;  but  the  former  period  is  to  be  computed 
fiom  the  time  when  the  wrong-doer  acquired  the  possession  of 
the  fireehold  adveruly  to  the  title  of  the  owner,  whose  estate 
theieby  became  a  mere  ri^ht ;  and  in  manv  cases  it  is  veiy 
fiffieali  to  ascertain  what  wdl  constitute  such  possession.    It 
was  formerly  considered  necessary  that  there  should  be  an 
Msier  of  the  seism  in  one  of  five  modes,  called  disseisin,  abate- 
nest,  intnisaon,  discontinuance,  and  deforcement.    Disseisdn 
ii  where  the  person  in  possession  of  the  freehold  is  evicted. 
Abatonent  is  where  a  wrong-doer  enters  on  the  vacant  posses- 
BSD,  after  tbe  death  of  the  owner,  instead  of  the  heir  or  de- 
visee.   Intmsion  is  where  a  wrong-doer  enters  on  the  vacant 
psvession,  after  the  death  of  the  tenant  for  life,  instead  of  the 
mssinder-man  or  reversioner.    Discontinuance  was  where  a 
tEoaat  in  tail  in  pouMwm  aliened  by  a  tortious  conveyance,  as 
Minent  or  fine,  which  did  not  bar  the  entail.    Deforcement 
«as  eoDsideied  to  include  the  other  four  terms,  and  any  hold- 

6  5 


130 


d  &  4  William  4,  c.  27. 


Advene 
aeMioB. 


inj;  over  after  the  determination  of  an  estate,  or  other  wrongfil 
withboldbg  of  the  freehold  from  the  right  owner.     (8m  1 
Real  Prop.  Rep.  494;  3  Bl.  Comm.  167^173.) 
Disieislii.  When  a  party  enters  by  colour  of  a  void  grant,  he  is  a  dia- 

Mtfor.  (BuekUr't  case,  2  Rep.  66  b  ;  Cro.  £liz.  451 ;  Cfo. 
Car.  306, 388 ;  litt  Rep.  298,  373  ;  Cro.  Jac.  660  ;  1  Jones, 
316.)  But  where  a  grant  is  according  to  the  rules  of  law,  but 
requires  to  be  perfected  by  a  subsequent  ceremony,  as  if  a 
feoffee  enters  before  livery  of  seisio,  he  is  not  a  disaosor.  (% 
Rep.  66.)  Wherever  there  is  a  disseisin,  the  posocasion  of  the 
disseisor  will  be  considered  advene,  and  the  party  muat  pursue 
his  remedy  within  twenty  years  from  the  act  constitnting  tins 
disseisin.  (Butl.  Co.  Litt.  330,  b,  n.)  There  may  be  an  un- 
lawful possession  which  does  not  amount  to  a  diMWuin.  (IXia 
T.  Or^ory,  2  Ad.  &  £11.  14;  4  Nev.  &  M.  308.  See  2 
Meea.&  W.  904.  As  to  disseisin,  see  Taylor  v.  Hordo^ 
1  But.  108 ;  Doe  v.  Lynet,  3  B.  &  C.  388 ;  WiUiam  d. 
Hughet  V.  Thomoi,  12  East,  141 ;  Rosom  on  Real  Aotiona, 
61—63  ;  2  Prest.  on  Abst  284,  et  $eq.) 
pM-  Great  practical  difficulty  had  arisen  under  the  former  statutes 
in  determining  what  is  adverse  possession,  and  when  it  ahall  be 
considered  to  have  begun.  Tnis  must  genoally  be  left  as  a 
question  of  fact  for  the  jury ;  but  there  are  some  rales  of  law 
(prgtumptionet  jurii  et  dejure,)  which  absolutely  prevented 
the  possession  from  being  considered  adverse,  and  the  expedi- 
ency of  which  was  very  questionable,  as  they  did  not  seem  ne- 
cessary for  preserving  rightful  claims,  and  the^  giwt^J  ^' 
paired  the  healing  tendency  of  the  statutes  of  limitations.  (See 
1  Real  Prop.  R.  47.)  The  above  statute  has  for  the  most  part 
put  an  end  to  questions  of  this  kind,  (see  ante,  s.  2,  p.  117,) 
but  still  there  will  be  cases  arising  under  the  9th  section* 
which  must  be  decided  with  reference  to  some  of  the  old  rules 
as  to  adverse  possession. 

Where  one  person  held  an  estate  on  the  joint  account  of 
himself  and  another,  or  b^  the  permission  of  the  real  owner* 
and  without  claiming  an]jr  inconsistent  right,  the  possession  is 
not  adverse,  and  the  original  title  is  not  affected.  Thus,  where 
one  holds  lands  as  lessee,  his  possession  is  in  contemplation  of 
law  that  of  the  lessor.  (1  WDs.  176,  3  Wils.621.)  For  length 
of  possession  during  a  particuhur  estate,  as  under  a  lease  for 
Uvea,  as  long  as  the  lives  are  in  being,  gives  no  title  ;  but  if 
the  tenant  hold  over  for  twenW  years  after  the  death  of  eettui 
que  vie,  such  holding  over  will  in  ejectment  be  a  complete  bar 
to  the  remainder*man  or  reversioner,  because  it  was  adverse  to 
his  title.  (Cowp.  218.)  Where  the  relation  of  landlord  and 
tenant  could  be  implied,  the  statute  21  Jac.  1,  o.  16,  did  not 
run,  (2  Bos.  &  Pull.  642 ;)  or  where  the  paiW  in  poesessioo 
was  tenant  at  sufierance.  (2  Dowl.  &  Ryl.  38.)  As  to  the 
effect  of  non-payment  of  rent  since  the  stat  3  &  4  Will.  4, 
c.  27,  see  ^t,  pp.  139,  140. 

Possession  is  either  in  fisct  or  in  contemplation  of  law,  and 
in  either  case*  while  it  remained  in  the  owner,  the  stat  21 
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Ik.  1,  e.  16,  did  not  nin.  Therefore,  where  a  iCrenger  entered 
addifxled  the  profits  of  «n  estate  for  more  than  twenty  years 
liA  tbe  Teal  owner,  it  was  held  that  he  might,  notwithsUmd- 
wf,  Dnmiun  an  ejeelment,  as  when  two  men  are  in  pones- 
m,  the  law  will  adjtid^  it  to  be  in  him  who  has  the  right. 
{imia^  T.  AMMteriM,  2  Ld.  Baym.  829 ;  1  Salk.  423.) 

laaes  in  tail  had  no  distinct  and  sucoesaiTe  rights  under  the 
Utt.  21  Jac  I,  c  i6p  any  more  than  heirs  of  estates  in  fee 
»pie,  (4  Taant.  880 ;)  and  therefore  that  statate  began  to 
RBwhoi  the  tide  descended  to  the  first  tenant  in  tail,  unless 
h  was  ander  a  disability,  and  each  socoeedine  tenant  in  tail 
Mdo  right  to  soe  withm  twenty  years  after  me  death  of  his 
F^newir.  (ToUoh  v.  Kmye,  3  Brod.  &  Bing.  217.  See 
SB.&Ad.738.) 

Wbere  the  poasession  of  one  party  was  consistent  with  that 
rfihe  other,  it  was  not  eonsideied  adverse.    Thns,  where  by  a 
'■■nge  settlement  a  copyhold  estate  of  tbe  wife  was  limited 
tetheve  of  diesorrivor  in  fee,  bat  no  surrender  was  made  to 
^  ate  of  the  settlement,  and  after  the  death  of  the  wife,  the 
Wibuid  was  adnritted  to  the  lands,  pursuant  to  the  equitable 
^  uqaired  l^  the  settlement,  it  was  held  that  if  he  had  had 
M  otber  title  than  the  admissioo,  a  possession  by  him  for  twenty 
youB  would  haTe  barred  the  hear  of  tbe  wife ;  but  as  it  appeared 
^  there  was  a  custom  in  tiie  manor  for  the  husband  to  hold 
^  lands  for  his  life  in  the  nature  of  a  tenant  by  the  curtesy, 
ttd  tin  widiont  any  adnuttanee  after  the  death  of  the  wife, 
^ynwmiun  of  the  copyhold  by  the  husband  was  referred  to 
ttii  title,  and  not  to  the  admission  under  the  settlement ;  and 
itth  posBcsdon  being  consistent  with  the  title  of  the  heir  at 
^Wite  was  allowed  to  maintain  ejectment  aeainst  the  devisee 
tf  ^  husband  within  twenty  years  after  the  husband's  death, 
^0>gh  more  than  twenty  years  after  tbe  death  of  the  wife, 
(jw  d.  Malacr  v.  Brighiwn,  10  East,  588.)    So  where  A. 
^^  leised  m  fee  of  an  undivided  moiety  of  an  estate,  devised 
"BttiBe  (by  w^  made  some  years  before  her  death)  to  her 
^^1^  and  two  nieees  as  tenants  in  common ;  one  of  the 
''^  Mi  in  the  lifetime  of  A.,  leaving  an  infant  dauefater. 
^by  another  vrill,  which  was  never  executed,  intended  to 
"**^  devised  the  moiety  to  tbe  nephew  and  surviving  nieee, 
^  the  infettt  dangler  of  the  deceased  niece.    After  A.'s 
^''^i  the  nephew  and  surviving  niece  covenanted  to  carry  the 
^^^^neated  will  into  execution,  and  to  convey  one-third  of  the 
!^  to  a  tnutee  upon  trust  to  conve^^  tbe  same  to  the  infant 
jftte  attained  twenty-one,  or  to  her  issue  if  she  died  under 
r^tty-one  and  left  iasoet  or  otherwise  to  the  nephew  and  niece 
^^qoal  moieties.    No  conve3^nce  was  executed  in  pursuance 
tJ^  deed.    The  rents  of  the  third  were  received  by  the 
^"^  f«  the  use  of  the  infant  during  her  lifethne.    An  eject- 
*^  htviiig  been  broufffat  by  the  devisee  of  the  nephew  more 
^twenty  years  aft«r  his  death,  but  within  twenty  years  after 
^^ih  of  the  infant^  it  was  held,  that  there  was  no  adverse 
^"'"•^  iQtil  the  death  of  the  infent,  and  that  the  ejectment 
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¥ras  well  broagfat    (Do$  d.  CoUUugh  v.  HuUe,  3  B.  &  Or. 
757.)    But  where  copyhold  lands  had  been  granted  to  A.  for 
the  uves  of  herself  and  B.,  and  in  reversion  to  C.  for  other 
lives,  and  A.  died,  having  devised  to  B.,  who  entered  and 
kept  possession  for  more  than  twenty  years ;  it  was  held  that 
C.  was  barred  by  the  statute  after  B/s  death  from  maintaining 
ejectment,  as  C.'s  right  of  possession  accrued  on  the  death  of 
A.,  when  his  interest  terminated,  inasmuch  as  there  could  be 
no  general  occupant  of  copyhold  land.  (Dot  d.  FotUr  v.  Scott, 
4  B.  &  Cr.  706 ;   S.  C.  7  Dowl.  &  Ry.  190.)    A  wrongful 
continuation  of  poisession  for  twenty  years  after  the  expiration 
of  a  title,  under  which  the  tenant  lawfully  entered,  constituted 
such  an  adverse  possession  as  would,  under  the  statute  of  21 
Jac.  I,  c.  16,  create  a  bar  to  an  entry  or  to  an  action  of  eject- 
ment, as  where  husband  of  tenant  for  life  held  over  twenty 
years  after  her  decease.  (Doe  d.  Parker  v.  Gregory,  4  Nev.  & 
Mann.  308.   See  Doe  d.  Allen  v.  Blakeway,  5  Carr.  &  P.  563.) 
In  order  to  prove  possession,  in  an  ejectment  for  mines,  it  is 
not  sufficient  to  show  that  the  lessor  of  the  plaintiff  was  lord  of 
the  manor,  an  actual  possession  must  be  proved.    (Lord  CuU 
len  v.  Rich,  Runn.292;  Rich  y.  Joknton,  Str.  1142.)    Nor 
will  a  verdict  for  the  plaintiff  in  trover  for  lead  dug  out  of  a 
mine,  prove  possession  of  the  mine,  for  the  action  may  have 
been  brought  by  the  heir  at  law,  who  had  property  in  the  mine 
but  had  no  possession.    (Runn.  292.) 
Bncroach-  The  staL  21  Jac.  1,  c.  16,  ran  against  the  lord  of  a  manor 

meau  from     as  well  as  against  any  other  person.     (Greeby  v.  Presten, 
'^^*'  Selw.  N.  P.  702.)    Hence,  if  a  house,  &c.,  be  built  upon  the 

waste,  the  lord  shall  take  care  to  have  some  entry  made  of  it 
in  his  books,  and  reserve  some  rent  or  service,  otherwise  he 
will  lose  his  right.  (Id.)  If  a  cottage  is  built  upon  waste  in 
defiance  of  a  lord  of  a  manor,  and  quiet  possession  has  been 
had  of  it  for  twenty  years,  it  is  within  the  stat  21  Jac.  1,  c.  16  ; 
but  if  it  were  built  at  first  by  the  lord's  permission,  or  any  ac- 
knowledgment have  been  since  made,  (though  it  were  100  years 
since, )  tmit  statute  would  not  run  against  the  lord.  ( Bull.  N.  P. 
104,  cited  3  B.  &  C.  414.)  Payment  of  rent  for  a  piece  of  waste 
land  after  an  occupation  of  thirty  years  without  previously  pay- 
ing any  rent,  was  held  conclusive  evidenoe  that  the  former  oc- 
cupation by  the  party  was  a  permissive  occupation.  (Doe  d. 
Jackton  v.  Wilkinson,  3  B.  &  C'..  413.)  So  where  a  cottage, 
standing  in  the  corner  of  a  meadow,  (belonginsr  to  the  lord  of 
a  manor.)  but  separated  from  the  meadow  and  highway  by  a 
hedge,  had  been  occupied  for  about  twenty  yean  without  any 
payment  of  rent,  and  tnen  upon  possession  being  demanded  by 
the  lord  was  reluctantly  given  up,  and  was  afterwards  restored 
to  the  party,  he  being  at  the  time  told  that  if  allowed  to  resume 
possession,  it  would  only  be  during  pUaiure,  and  he  kept  pos- 
session fifteen  years  more,  and  never  paid  any  rent ;  it  was 
held  that  the  jury  were  warranted  in  presuming  that  the  pos- 
session had  commenced  bv  the  permission  of  the  lord.  (Doe  d. 
Thompton  v.  Clarke,  8  B".  &  C.  717.)    Where  A.,  in  1800, 


ADTEB8X  POSSESSION.  185 

may  Ibkw^,  indoaed  a  small  piece  of  waate  land  from  a 
fwnfflflinj  and  lield  and  caltiTaied  it,  and  in  1826  built  a  hut 
vMB  it,  wherein  be  lived  for  a  year  and  a  balf,  and  in  1827 
1^  and  eonreyed  it  to  a  pnrdiafler.  In  the  yean  1806, 181 !« 
and  1817,  the  parish  officers  and  freeholderB,  who  perambu- 
hsed  the  paEcish,  for  the  purpose  of  marking  the  boundaries 
aiid  asscitiug  their  riffht  of  common,  pulled  up  a  portion  of  the 
iBaee  to  the  land  intuosed,  and  dug  up  part  of  the  bank  and 
lade  tfamngh  the  inclosure.    In  1820  or  1 822,  a  like  peram- 
hskdtioii  was  made  by  the  direction  of  the  lord  of  the  manor. 
when  similar  acts  were  done.    No  acknowledgment  was  paid 
ts  the  kxrd  for  the  land,  nor  other  act  done  tor  asserting  Uie 
zij^  to  the  land.    In  a  question  as  to  the  settlement  of  A.,  it 
was  fadd  that  he  had  been  in  adverse  possession  of  the  land  for 
ttKB^  years.     (Rear  v.  InhabUanlt  of  Wobum,  10  B.  &  C. 
846.)    An  inclosure  made  from  the  waste  twelve  or  thirteen 
yeas  beCore,  and  seen  by  the  steward  of  the  same  lord  from 
tiae  to  time  without  objection  made,  may  be  presumed  by  the 
jaiy  to  have  been  made  by  license  of  the  lord ;  and  ejectment 
cannot  be  brought  against  the  tenant  as  a  trespasser,  without 
nevions  notice  to  throw  it  up.    {Doe  d.  Foley  v.  Wilton,  11 
Eart,  56.)  .  If  a  license  be  given  by  a  commoner,  by  parol,  to 
hofld  a  cottage  on  a  common,  he  cannot  maintain  an  action  for 
fte  encroachment,  althou^   no  sufficient  oommon  is  left. 
(JZoTMy  T.  lUtmolde,  12  Price,  724  -,  1  C.  &  P.  141.)    To 
trespMS  on  the  case  by  a  freeholder  having  right  of  common 
Mmst  a  defendant  for  an  encroachment,  a  plea  of  leave  and 
&eoat  WBS  held  to  be  supported  by  evidence  that  the  plaintiff 
had  permitted  a  former  encroachment  by  the  defendant,  the 
filnintiff  being  then  under  age,  and  had  since,  when  of  fall  age, 
esuteDanoea  a  further  encroachment  by  expressing  his  assent, 
and  requiring  an  increase  of  the  rent  or  annual  acknowledg- 
■cat  paid  by  the  defendant.  (Id.)  If  a  person,  within  twenty 
yean,  incloee  a  portion  of  the  lord's  waste  by  the  license  of  the 
li»d,  socb  person  cannot  be  turned  out  of  the  possession  of  it 
by  die  lofo,  vnthout  some  act  beiof  done,  from  which  a  legal 
revocabon  of  the  license  can  be  inferred.    (Doe  d.  Dunraven 
V.  WiUiame,  7  Car.  &  P.  332.)    When  premises  have  been 
inclosed  from  the  waste  with  the  knowledge  of  the  lord,  the 
hcease  pxesmned  from  his  acquiescence  may  be  revoked  by  the 
ioid's  breaking  down  the  fences  before  the  commencement 
sf  the  action.    A  cottage  had  been  built  on  land  inclosed 
from  the  waste,  and  there  was  evidence  of  its  having  been  done 
«ish  the  knowledge  of  the  lord.    It  was  proved,  that  the  lord 
sf  the  manor  and  his  servants,  a  few  days  only  before  the  action 
vat  bfofight,  had  entered  on  the  inclosure  and  broken  down 
the  hedges  in  several  places :  it  was  held,  that  the  jury  were 
vanranted  by  such  act  m  finding  a  revocation  of  the  license. 
Sach  revocation  may  be  by  act  in  pah  or  by  parol ;  and  no 
piedse  time  islimitea  by  law  as  necessary  to  intervene  between 
It  and  the  eommenoement  of  the  action,  which  treats  the  party 
■  po  sseasion  as  a  trespasser.    (  Doe  d«  Beek  v.  Heakin,  o  Ad. 
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k  Ell.  495 ;  2  Ner.  &  P.  G60.)    A.,  foHy-iiTe  yeus  aga, 
mdosed  a  piece  of  ground  from  the  wwte,  and  bnilt  a  eottage 
on  it ;  he  oied  twenty-nine  yean  ago,  and  after  that  hia  widovr 
and  daughter  lived  on  the  premiseB  till  the  death  of  the  fonner, 
a  month  before  the  trial :  it  was  held,  in  ejectment  by  A.'s 
eldest  son,  that  his  claim  was  barred  unless  the  jury  w«re 
satisfied  that  his  mother  held  the  premises  by  his  penmssion 
and  not  adversely.    (Dm  d.  Friuhard  t.  Jauneey,  8  Car.  8c  P.. 
99.)    If  a  person  makes  an  encroachment  from  the  waste,  and 
i  dies  within  twenty  yean,  this  encroachment  (ezoept  as  against 
the  rightful  owner)  descends  to  his  heir,  and  does  not  go  to  lii» 
EaeioMh-   .   executor.    (Id.)    If  a  tenant  makes  an  encroachment  adjoin* 
meat  by  te-    ing  to  the  farm  he  rents,  this  encroachment  will  be  for  the 
hia  landhwd't  ^^^  ^^  ^  landlord,  unless  it  appear  clearly,  from  some 
^ttUe.  ^^  ^'^^'^  ^^  ^®  ^But,  that  the  tenant  intended  to  make  the 

encroachment  for  his  own  benefit,  and  not  to  hold  it  as  he  held 
the  form.  (Dm  d.  Lswtt  v.  Rut,  6  Car.  &  P.  610 ;  Dm  d. 
ChaUtncT  V.  Davtet,  1  Esp.  461 ;  Bryan  d.  CkiiA  t.  Wmwood^ 

1  Taunt.  206 ;  Dm  d.  Watt  ▼.  Monit,  2  Bing.  N.  C.  189  ; 

2  Scott,  276.)  That  encroachments  by  the  tenant  on  the 
waste  do  not  belong  to  the  landlord,  see  Doa  d.  CuieUm^ 
T.  Muilmtr,  1  Eip.  460.  Frimd/om,  every  indosure  made 
by  a  tenant  adjomtng  the  demised  premises  is  presumed  t» 
be  made  by  him  for  the  benefit  or  the  landlord ;  but  tlu» 
presumption  may  be  rebutted  by  evidence.  If  a  lessee  in- 
close land  which  is  near  the  demised  premises,  as  beinr  part 
of  the  premises  comprised  in  his  lease,  this  is  not  an  adveraa 
possession  against  his  landlord,  and  a  twenty  yean'  posseasion 
oy  him  will  not  enable  him  to  retain  possession  of  the  inclosed 
limd  against  his  landlord.  {Doe  d.  Duwraoen  v.  WilHuemt, 
7  Car.  &  P.  332 ;  Dm  d.  Harrison  v.  MurrM,  8  Car.  &  P. " 

Bi^  MD.  134,^  Possession  for  twenty  yean,  though  gamed  by  manifest 
twuity  yean'  ^^'^j?*  ^^  though  liable  to  be  defeated  by  the  entrr  of  the 
pMNuion.  lightral  owner,  is  a  title  as  against  strangen,  {Doe  a.  Payne 
T.  Webber,  1  Ad.  &  £11. 119 ;  3  Nev.  &  M.  746 ;  Dm  t. 
Parke,  4  Ad.  &  £11.  816, )  and  consequently  confen  on  the 
possessor,  on  ouster  or  trespass  by  a  Strang,  the  ordinary- 
remedies  for  such  injuries,  notwithstanding  it  may  be  appa- 
rent to  the  court  that  the  rightfol  title  is  in  another.    (See 

3  Mann.  &  R.  112,  n.)  A  wty  who  has  a  possession 
for  twenty  yean  has  a  good  title  against  any  one  coming  in 
after,  unless  the  latter  shows  title.    (Doe  d.  Danun  v.  Parke, 

4  Ad.  &  £11. 818  ;  per  Lord  Denman.  See  Doe  d.  Smith  t. 
Webber,  1  Ad.  &  £H.  119.)  Before  the  stat.  3  &  4  WQl.  4, 
c  27,  if  no  other  title  appeared,  a  clear  possession  of  twenty 
yean  was  strong  presumptxve  evidence  of  a  fee.  (  Doe  d.  Bars- 
well  V.  Barnard,  Cowp.  595.)  Possession  of  land  for  any 
teim  less  than  twenty  yean  by  a  feofiee  is  not  presumptive 
evidence  of  livery  of  seisin.  {Doe  d.  Wilkint  v.  Cleveland, 
9B.  &C.864;  S.C.  4M.&R.666;  Dm d.  Lcuit v. Davio, 
2  Mees.  &  W.  503.) 

An  advene  possession  of  twenty  yean  is  not  only  a  negative 
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Ivto  Ae  plaintiff's  reooveiy  in  ejectment,  but  tikes  away  bs 
o^of  pomewiion  and  giyes  a  pontiTe  tttJe  to  the  oppoiite 


\  (Rium.  Bjeet.  65,  2  ecL ;)  therefore  where  a  plaintiff  in 
nent  proved  twenty  yean*  poaeesaion  immediately  pie- 
diat  for  ten  yean  by  the  defendant,  it  was  held  that  the 
IS  entitlea  to  recover,  as  his  eariier  possessbn  most 
(Dm  d.  Harding  v.  Cadet,  7  Bing.  346;    S.  C. 


S  Mooro  &  P.  181.    See  also  Storker  y.  Bmry,  1  Ld.  Baym, 
HI  ;  2  Salk.  421 ;  1  Burr.  119.)    Where  a  perty  is  let  mto 
MBon  of  land  with  the  consent  of  the  owner,  and  does 
inpoatiD^  that  he  eontinned  in  possession  only  with  the 
^s  perauBEion»  such  acts  will  prevent  the  possession  being 
(See  LitL  s.  70.)  On  ejectment,  G.,  under  whom  the 
t  clflinied,  was  let  into  possession  twenty-two  yean 
the  aetion  brought,  by  virtue  of  a  oontract  with  P.  for 
the  psvcfaase  of  an  allotment  accruing  to  P.  under  an  inelosuTe 
set,  wUdi  nroyided  that  a  purchaser  let  into  possession  of  an 
aBntiiinrt  stumld  have  the  same  rights  as  the  vendor.      6* 
ftid  inCeiest  on  a  portion  of  the  purchase  money  for  some 
I,  Inut  never  completed  the  purchase :  it  was  held  that 
after  the  l>pM  ot  twentv-two  years,  his  possession  was 
adyene  to  P.'s  title,  and  that  there  was  no  ground  to 
fnsnne  a  oonyeyance.    It  was  also  held  that  G.,  or  any  per- 
MB  daiming  nnder  him,  vras  estopped  irom  raising  an  objec* 
tian  to  P.'s  t^e,  that  the  oommissioneia  of  indosurehad  made 
SD  foraaa]  award.    (Do$  d.  MiUmm  y.  £i^r,  2  Bing.  N.  S. 
!•)    Where  a  widow  continued  to  reside  in  a  freehold 
of  which  she  was  seised,  for  more  than  twenty  years 
ber  husband's  death,  it  was  held  that  her  possession  was 
ast  adyerse,  ezc^  perhaps  against  the  heir,  as  her  possession 
■iriit  be  intended  to  be  in  respect  of  dower.  (Dm  d.  Hidtman 
y.  BofeiMDd,  1  Nev.  &  P.  3d2 ;  6  Ad.  &  £1. 167.)  As  to  parol 
feslsi  ritions  n^gattvinr  a  widow's  title  under  a  possession  for 
taPCBly  years,  see  Doe  d.  Haman  y.  PwtUt,  6  B.  &  Aid.  223  ;  Doe 
i.  R^€y  y.  Harbnmgh,  1  Nev.  &  M.  422 ;  3  Ad.  &  Ell.  67. 
The  solitaryaetof  entxy  and  attornment,  followed  by  no  assert 
tioB  of  right  for  upwards  of  thirty  years,  is  no  evidence  of  a 
inssraiinn  not  bemg  adverse  prior  to  3  &  4  Wm.  4,  c  27.    E* 
WiBg  in  occupation  of  land,  signed  an  instrument,  whereby  he 
mated  that  he  was  tenant  of  the  land ;  that  L.  claimed  the  fee, 
ad  bad  entered  in  the  name  of  taking  possession ;  that  E.  did 
thoeby  attorn  to  L.,  and  become  tenant  to  him  from  the  pre- 
esfiag  Michaelmas  for  such  part  as  was  in  his  occupation,  at 
lie  rent  under  which  £.  now  occupied,  and  that  he  had  that  day 
psad  L.  a  sliiUingin  part  of  Us  rent :  it  was  held,  that  this  was 
ai  attornment,  but  not  an  agreement  requiring  a  stamp,  though 
■a  title  was  showed  aiiunA  in  L. ;  and  that  it  was  evidence 
rf  L.'s  ownenhip  at  the  time  of  Uie  attornment,  against  future 
secBPJew,  though  such  occupiers  did  not  claim  through  £• 
Ihe  land  was  cooyhold.    After  the  attornment  L.  was  not 
1,  nor  did  ae  reoeiye  rent,  or  occupy,  or  in  any  way 
with  the  land,  the  fee  in  which  was  several  times 
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sold,  with  proper  formalities  in  the  copyhold  court,  widun  the 
twenty  years  followinfir :  it  was  held,  that  L.  (before  the  stat. 

3  &  4  Wm.  4,  c  27  J  was  absolutely  barred  from  bringing 
ejectment  at  the  end  of  the  twenty  years,  though  £.  continuea 
in  occupation  till  within   twenty   years  of  the  ejectment 
brought    The  action  was  commenced  before  the  31st  Decern^ 
ber,  1833,  therefore  the  stat.  3  &  4  Will.  4,  c.  27,  did  not 
apply,  and  it  was  unnecessary  to  consider  the  point  that  would 
have  arisen  under  the  2,  8  and  15  sections.  {Doe  d.  Ltnsey 
V.  Edtoards,  5  Ad.  &  £1.  95.)    The  owner  of  a  cottage 
divided  into  two  parts,  in  1808  put  in  two  servants,  H.  and  W. 
to  occupy  it,  who  occupied  each  part  severally  till  his  death  in 
1814,  without  paying  rent    They  continued  to  occop^y  un» 
disturbed  after  nis  death  till  1821,  when  H.  died,  havmg  hj 
lus  will  devised  his  moiety  to  W.    H.  some  time  before  hie 
death  took  in  L.  to  live  with  him  as  a  servant,  and  after  H.'a 
death,  L.  continued  in  possession.    It  was  held,  on  ejectment 
brought  by  W.,  that  by  proving  L.  to  have  come  in  under  H. 
he  had  shown  a  primd  facie  title.    The  stat.  3  &  4  Will.  4, 
c.  27,  s.  2,  was  held  inapplicable,  because  the  defendants 
were  mere  strangers,  and  the  question  was  whether  the  plaintiff 
had  made  out  any  title  at  all,  and  the  court  thought  that  he 
had,  by  showing  H.  to  have  been  in  possession  of  the  premises, 
and  that  L.  came  in  under  H.    (Doe  d.  WUlUv.  Birekmore, 
1  Perry  &  Dav.  448 ;  9  Ad.  &  £11. 662.)    A  woman  living 
apart  from  her  husband,  obtained  a  demise  of  property  for  a 
term,  the  husband's  representative  brought  ejectment  against 
a  party  who  claimed  to  have  had  adverse  possession  for  more 
tl^n  twenty  years,  and  who  had  obtained  and  held  possession 
without  knowing  of  the  husband's  existence:    it  was  held, 
that  it  was  no  misdirection  to  direct  the  jury  to  find  for  the 
plaintiff,  unless  they  thought  that  such  possession  was  adverse 
to  the  wife ;  inasmuch  ss,  if  adverse  to  the  wife,  it  was  adverse 
to  the  husband,  and  not  otherwise.  (  Roe  d.  WiUcins  v.  WiUcitu, 

4  Ad.  &  £1.  86 ;  5  Nev.  &  M.  434.) 

Ridit  or  It  should  seem  that  every  claimant  who  has  such  a  light  of 

eUmuic  to  possession  as  would  entitle  him  to  maintain  ejectment,  is  still 
BioB.  ^^''**'  competent  to  take  possession,  of  his  own  authority,  if  he  can 
do  so  without  committing  a  breach  of  the  peace.  (Taylor  y. 
Cole,  3  T.  R.  292 ;  Taunton  v.  Costar,  7  T.  |R.  431  ;  Rex 
y.  Wilson,  8  T.  R.  357  ;  Bogen  v.  Pitcher,  6  Taunt  202 ;  1 
Marshall,  541 ;  Turner  v.  Meymott,  1  Bing.  158  ;  7  Moore, 
574 ;  Co.  Litt  245,  b ;  1  Mann.  &  Ry.  221,  n.  (c) ;  5  Nev. 
&  M.  164;  Reg,  v.  Newlandt,  4  Jurist,  322.)  After  a 
tenancy  hss  been  determined  by  a  notice  to  quit,  the  landlord 
cannot  enter  on  the  premises  whilst  the  tenant  still  remains  in 
possession,  and  after  reouesting  him  to  depart  and  give  up 
the  possession,  and  his  renising  so  to  do,  turn  him  out  of  pes- 
sessionby  force,  using  as  much  force  and  no  more  than  is  neces* 
sary,  for  that  purpose.  (Newton  v.  Harland,  I  Mann.  &  6. 
644 ;  see  Taylor  v.  Cole,  3  T.  R.  295 ;  Taunton  v.  Coitar,  1 
T,  R.  431  \  Hey  v.  Moarhou$e,  6  Bing.  N.  C.  52  ;  8  Scott, 
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lX;Bilel€rY.Biitdk«r»7B.&C.402;  lM.&Rob.220; 
Tmer  t.  MtgmHt,  1  Bing.  158 ;  7  Moore,  574.) 
fibs  been  judy  rtnaAed,  that  an  adTcne  poswssion  will 
tenpthred  m  toe  following  cases:  Irt,  when  the  parties 
tfaBiaderUie  same  title ;  2iuily,  when  the  possession  of  one 
fBtf  ii  eouiitent  with  the  title  of  the  other ;  3dly,  when  the 
|Bty  duBoni  title  has  never  in  eontemplation  of  law  been 
^tiwmaa/m ;  4thly,  when  the  possessor  has  acknowledged 
t&deiBthedaimant.    (Ad.  Eject  47,  2nd  ed.) 

VHIV  RIGHT  SHALL  BE  DEEMED  TO  HAVE  FIRST 

ACCRUED. 

ni.  And  be  it  further  enacted,  that  in  the  con*  When  um 
ttnetion  of  this  act^  the  right  to  make  an  entry  dmMd*to^ 
ordiitress,  or  bring  an  action  to  recover  any  land  hsTesecnied; 
oTRDt,  shall  be  deemed  to  have  first  accrued  at 
sodi  time  as  hereinafter  is  mentioned ;  (that  is  to  ia  tk«  cue  or 
%)  when  the  person  claiming  such  land  or  rent,  pSilSrioB^ 
V  nine  person  through  whom  he  claims,  shall,  in 
fBpectof  the  estate  or  interest  claimed,  have  been 
iBpossetsion  or  in  receipt  of  the  profits  of  such 
'"^  (&)»  or  in  receipt  of  such  rent,  and  shall,  while 
^t]ed  thereto,  have  been  dispossessed,  or  have  m  dkpot- 
^KQ&tinued  such  possession  or  receipt,  then  such  •*■•«» 
>j^t  sball  be  deemed  to  have  first  accrued  at  the 
^  of  such  dispossession  or  discontinuance  of 
P°*ssttion,  or  at  the  last  time  at  which  any  such 
Fjfiti  or  rent  were  or  was  so  received  (!) ;  and  Jjjjjjj?^* 
j'fD  the  person  claiming  such  land  or  rent  shall 
^w  the  estate  or  interest  of  some  deceased  per- 
^  who  shall  have  continued  in  such  possession 
vieeeipt  in  respect  of  the  same  estate  or  interest 
^  the  time  of  his  death,  and  shall  have  been  the 
2I  pcnon  entitled  to  such  estate  or  interest  who 
'J'^luLTe  been  in  such  possession  or  receipt,  then 
"^li^ht  shall  be  deemed  to  have  first  accrued 
^jhetime  of  such  death  ;  and  when  the  person  oaaitenatioB; 
^^^BSDg  sneh  land  or  rent  shall  claim  in  respect 
^  *P  estate  or  interest  in  possession   granted, 
9F^ted,  or  otherwise  assured  by  any  instrument 

Sua  ^  ^^  ^"^^  ^  ^^'  ^'  some  person 
^^  whom  he  claims,  by  a  person  bemg,  in 
^^"^  of  the  same  estate  or  interest,  in  the  pos- 
'^""^  or  receipt  of  the  profits  of  the  land,  or  in 
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tbe  receipt  of  the  rent,  and  no  person  entitled 
under  such  instrument  shall  have  been  in  such 

Sossession  or  receipt,  then  such  right  shall    be 
eemed  to  have  first  accrued  at  the  time  at  whidi 
the  person,  claiminff  as  aforesaid,  or  the  person 
through  whom  he  claims,  became  entitled  to  such 
possession  or  receipt  by  virtue  of  such  instru- 
in  cue  or  fo.  ment  (n) ;  and  when  the  estate  or  interest  claimed 
'  shall  have  been  an  estate  or  interest  in  reversion 
or  remainder,  or  other  future  estate  or  interest  (o), 
and  no  person  shall  have  obtained  the  possession 
or  receipt  of  the  profits  of  such  land,  or  the  receipt 
of  such  rent  in  respect  of  such  estate  or  interest, 
then  such  right  shall  be  deemed  to  have  first  ac- 
crued at  the  time  at  which  such  estate  or  interest 
became  an  estate  or  interest  in  possession  (p) ;  and 
J^gJ5J^^   when  the  person  claiming  such  land  or  rent,  or  the 
bretehof      persou  through  whom  he  claims,  shall  have  be- 
•®^***^*      come  entitled  by  reason  of  any  forfeiture  or  breach 
of  condition,  then  such  right  shall  be  deemed  to 
have  first  accrued  when  such  forfeiture  was  in- 
curred, or  such  condition  was  broken. 

(k)  By  section  35,  the  receipt  of  the  rent  ^yable  by  anY 
tenant  firom  year  to  year,  or  other  leasee,  is  aj[ain8t  snca 
lessee  or  any  person  claiming  under  him  (but  subject  to  the 
lease),  the  receipt  of  the  proms  of  the  land  for  the  purposes  of 
this  act. 

(I)  See  Grant  ▼.  EUit,  ante,  pp.  122—127. 

(m)  On  the  construction  of  tiiese  words  **  other  than  a  will,'* 
see  James  v.  Salter,  3  Bing.  N.  C.  544  ;  4  Scott,  168 ;  ante, 
pp.  120,  121. 

(n)  It  was  doubted  whether  the  third  section  compre- 
hended the  case  of  a  mortgagee,  so  as  to  render  it  necessary 
for  him  to  bring  his  action  of  ejectment  within  twenty  yeaim 
from  the  day  of  default  made  m  payment  of  the  mortgage 
money.  (Doe\.  William,  5  Ad.  &  £11.  291.)  But  it  is 
DOW  provided  by  slat.  7  Wm.  4  and  1  Vict  c.  28,  that  a 
mort^kgee  of  land,  as  defined  by  stat.  3  &  4  Wm.  4,  c.  27, 
8. 1,  (ante,  p.' 104,)  may  bring  actions  to  recover  land  within 
twenty  years  after  the  last  payment  of  any  principal  or  interesL 
(See  Doe  d.  Roylance  ▼.  Lightfoot,  8  Mees.  &  W.  553  ;  section 
28,  pottf  and  note.) 

(o)  The  words  "  or  other  future  estate  or  interest,"  were 

said  to  be  large  enough  to  comprehend,  and  would  oompre- 

hend,  all  executory  devises.    ( J«mei  v.  Salter,  3  Bing.  a,  C* 

554,  ante,  p.  121.) 

BffKt  off  (p)  Where  a  landlord  merely  omits  to  compel  his  lessee. 
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te  eoDtinvanee  of  a  lease,  to  |>ay  rent  for  twenty  yetn,  ooa-iwyBeBt 
ne  ki0  been  no  payment  to  any  other  person,  the  land-  ^  '*"'* 
M  ■  not  therefore  Mrred,  bat  may  recorer  in  ejectment, 
tf  my  time  widun  twenty  years  after  Uie  determination  of 
Ik  Mse.  siid&  a  case  being  within  the  latter  part  of  this  see- 
la  an  actiOD  of  qeetment,  it  appeared  that  R.  B.,  being 
'  in  fee  of  the  premises  in  question,  in  the  year  1795 
d  them  to  T.  D.  and  A.  D.for  99  years,  if  three  persons 
in  the  lease,  or  the  sorvivors  or  survivor  of  them,  should 
SI  long  live»  reeenrinfi^  an  annual  rent  of  381.  In  1815,  J.  D. 
aeiorcd  die  fee  in  the  premises  -,  and  on  his  death  they  de- 
ttsded  to  his  heir  at  law,  G.  D.,  who,  in  1825,  devised  them 
isfi.  D^  the  lessor  of  the  plaintiff  in  fee.  In  the  year  1802, 
A.  D.,  die  snrriTing  lessee  under  the  lease  of  1795,  assigned 
fte  pvemises  to  die  defendant,  who  paid  the  rent  until  1815« 


wbfB  he  entered  into  an  agreementwitn  J.  D.,  that  on  D.Vbeing 


to  make  certam  alterations  in  the  premises,  he  shoul( 

ast  can  on  die  defendant  for  payment  of  any  further  rent 

AsBBg  bis  lifo.    The  defendant  accordingly  occupied  die  pre- 

ves  widKmt  payment  of  any  rent  until  the  determination  of 

fte  lease  by  the  death  of  die  kst  e»tu%  ^us  vis  in  1837,  when 

Ae  action  was  diereupon  commenced,  the  defendant  having 

idsed  to  give  up  the  possession.    It  was  contended  for  the 

fciiiMlsiil,  mat  the  ri^t  of  the  lessor  of  the  plaintiff  was  barred 

fey  the  Slat.  3  &  4  Will.  4,  c.  27,  more  than  twenty  years  hav- 

■I  ebpaed  since  1815,  at  which  time  the  right  of  action,  by 

KBSOB  of  the  non-payment  of  the  rent,  first  accrued.    The 

hBBsd  jndge  oyeiruled  the  objection,  and  a  yerdict  was  found 

tm  dtt  plaintiff,  leaye  being  reserved  to  the  defendant  to  move 

to  enter  a  verdict,  if  the  court  should  be  of  opinion  that  the 

sMaie  was  a  bar.    Upon  this  motion,  Parks,  B.  said,  "  I 

AU  there  is  no  ground  whatever  for  granting  a  rule  in  this 

CMe.    The  point  appears  to  me  to  be  perfecdy  clear,  and  I 

OBBOt  see  how  any  doubt  could  have  been  entertained  on  the 

■bieet.    The  lessor  of  the  plaintiff  claims  an  estate  in  re- 

■nadcr,  expectant  on  the  detennmation  of  a  lease  granted  for 

naety-nine  3rean,  if  three  persons  named  in  the  lease  should 

SI  kag  five.    She  has  but  the  right  of  possession  until  the  end 

rflhat  period,  or  the  expiration  of  the  last  of  the  three  lives. 

He  ease  therefore  foils  within  the  latter  part  of  the  third 

SBe&a  of  the  act.    The  ninth  section  throws  light  on  this  sub- 

jbOL    Here  there  has  been  no  adverse  claim,  and  no  payment 

tf  RBt  to  any  other  person ;  it  is  the  mere  case  of  a  landlord 

CBBtting  to  compel  his  tenant  to  pay  the  rent  reserved  by  his 

hne.    The  right  of  the  plaintifr  mantfiBsdy  accrued  on  the 

JsNiniiiistion  of  the  lease,  and  he  is  entiUed  to  bring  his  action 

itaay  time  within  twen^  years  from  that  period.    (Doe  d. 

Ih$9  y.  Ommham,  7  Mee.  6c  W.  131, 133, 134 ;  see  Grant 

v.  aUt,  anu»  pp.  122—127.)    The  former  case  was  followed 

lAeie  the  lessor  of  the  plaintiff  in  ejectment  had  purehased 

te  lererrien,  subject  to  a  lease  for  years,  at  a  rent  of  4i.  and 

Is  an  annuity  of  41*,  and  the  tenant  in  possession  under  the  lease 
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had  paid  the  sum  of  41.  vearl^r  for  upwards  of  twenty  yeare  to 
the  aDDuitant  untU  his  aeath  in  1830,  and  subsequently  to  his 
widow  :  it  was  held,  that  it  was  for  the  jury  to  consider  in  what 
character  the  tenant  made  such  annual  payment,  and  if,  as 
agent  for  his  landlord,  the  possession  was  not  adverse,  and  the 
right  of  the  person  entitled  to  the  reversion  is  not  barred  by 
the  3  &  4  will.  4,  c.  27.  {Doe d.  Netmnan  y.  GonriU,  5  Jar. 
170,  Q.  B.)  In  a  recent  case  in  Ireland  of  a  lease  for  lives 
at  a  rent  above  20f .  with  the  common  condition  of  reentry,  it 
was  held  that  the  landlord  could  not  maintain  ejectment  for 
Don-payment  of  rent  after  the  tenant  had  been  more  than 
twenty  years  in  possession  without  paying  rent  to  the  landlord 
or  any  other  person,  a  right  of  entry  havine  accrued  more  than 
twenty  years  hefore.  The  case  of  Doe  d.  Davy  v.  Oxenhatn, 
(ante,  p.  139)  was  cited,  and  the  court  was  strongly  pressed  with 
the  anomaly  of  the  landlord  being  entitled  to  recover  the  poases- 
aon  at  the  end  of  the  term,  or  wi&in  twenty  years  after,  and  yet 
be  unable  to  avail  himself  of  the  condition  of  re-entry  in  the 
subsisting  lease.  The  Court  of  Common  Pleas,  however,  after 
considerable  deUberation,  while  they  recognized  the  propriety 
of  the  above  decision  of  the  English  Exchequer,  and  admitted 
the  existence  of  the  anomaly,  yet  stated  they  felt  bound  by  the 
lan^age  of  the  enactments,  which  they  thought  clear  on  the 
subject.  (LetfCf  Mannon  v.  Bingham,  Trin.  1841,  C.  B.  Ire- 
land ;  Smythe's  Law  of  Landlord  and  Tenant  in  Ireland,  676.) 

Where  property  is  under  lease,  adverse  possession  runs 
against  the  reversioner  from  the  expiration  of  the  lease,  or  from 
the  time  when  the  tenant  pays  rent  to  one  claiming  wrongfully 
to  be  entitled  in  immediate  reversion.  A  bill  of  discoveiy  ia 
aid  of  an  action  of  ejectment,  filed  in  1840,  stated  that  in  1776, 
A.  B.  being  seised  m  fee,  granted  leases  of  the  property  whick 
expired  in  1825,  and  that  the  plaintiff,  as  heir  of  A.  B.,  was 
now  entitled  to  the  property,  for  the  recovery  of  which  he  was 
about  to  brine  an  action  of  ejectment.  The  defendant  pleaded 
the  statute  of  limitations,  (3  &  4  Will.  4,  c.  27,)  and  averred 
that  the  plaintiff  had  not  been  in  possession  or  received  rents 
for  more  than  twenty  years  before  the  bill  was  filed ;  that  the 
defendant  had  entered  into  possession  as  purchaser  in  fee 
simple  in  1819,  and  had  ever  since  remained  in  peaceable 
possesoon  as  tenant  in  fee :  it  was  held,  that  this  plea  could 
not  in  law  be  sustained,  for  there  being  no  allegation  diat  the 
rent  had  been  paid  to  any  one  wrongfully  claiming  to  be 
entitled  in  reversion  immediately  expectant  on  the  determi- 
nation of  the  lease,  the  plaintiff 's  right  did  not  accrue  until  the 
expiration  of  the  lease  in  1825,  or  within  twenty  years  from  the 
fihnff  of  the  bill.  (Ckadwiek  v.  Broadwood,  3  B^van,  308.) 

When  the  rents  of  mines  are  reserved  by  means  of  payment 
of  produce  in  specie,  the  profits  will  be  considered  as  accruing 
to  the  lessor  at  the  time  of  receiving  such  produce,  and  not  at 
the  time  of  the  sale  of  it,  and  therefore  tne  statute  will  run 
from  the  time  of  such  receipt,  and  not  from  the  time  of  such 
sale.    {Denys  v.  Shuekburgk,  4  Y.  Ic  Coll.  42.) 
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Fcrfetture. 

IV.  Provided  always,  that  when  any  rkrht  to  Where  ad- 
wtD  entry  or  distress,  or  to  bring  an  action  to  rornSSn  u 
«wcr  any  knd  or  rent  by  reason  of  any  forfei-  JJjJjSjJjf"  ^^ 
fee  or  breach  of  condition,  shall  have  first  accrued  man,  h«  ihtii 
inspect  of  any  estate  or  interest,  in  reversion  or  JSJJ  JiJJJ' 
KBifflder,  and  the  land  or  rent  shall  not  have  bit  ertatc 
ktttt  recovered  by  virtue  of  such  right,  the  right  JSSiSl! 
tB  make  an  entry  or  distress,  or  bring  an  action 
19  lecover  such  land  or  rent,  shall  be  deemed  to 
W  first  accrued,  in  respect  of  such  estate  or 
sternt,  at  the  time  when  the  same  shall  have 
^^^nne  an  estate  or  interest  in  possession,  as  if 
Miacfa  forfeiture  or  breach  of  condition  had  hap- 
Paed.(r) 

(0  Though  a  lemainder-man,  expectant  on  an  estate  for 
*5  jcais,  to  whom  a  light  to  enter,  or  bring  an  ejectment, 
^V<ei  by  the  forfeiture  of  the  tenant  for  life  or  years,  may 
«ttmediate  advantage  of  a  forfeitare,  yet  be  is  not  bound 
^  <0;  therefore,  if  he  pursues  bis  remedy  within  his  time 
v^remsinder  attached,  it  will  be  sufficient,  nor  can  the 
y  of  fimitations  be  insisted  on  against  him,  for  not  coming 
jj^  twenty  years  afker  his  title  first  accrued  by  the  for- 
I^R.  (1  Yes.  sen.  278.    See  Dm  d.  Alien  ▼.  Btakeway, 
|OBr.  k  P.  563.)    So  vhere  a  testator,  having  made  a  lease 
«]ttnofan  estate,  with  a  clause  of  re-entry  on  non-pay- 
|Qtof  rent,  devised  it,  and  after  his  death  hit  htir  received 
« Rot  daring  the  lease  (b^g  a  period  of  more  than  twenty 
^)witlMmt  anjT  steps  having  been  taken  by  the  devisie  to 
'  y*^  &e  ponenion ;  it  was  held  that  the  devisee  was  not 
J^»  for  be  could  not  have  entered  during  the  lease ;  and 
1*^  1  forfeiture  had  been  committed,  he  was  not  obliged 
'^a^aatageof  it.  (Do#d.  Cook  v.  Danverf,  7  East,  299.) 
^uoitnaeers  to  fines,  having  different  and  distinct  rights 
^*>tal  tmcs  accrumg  at  different  times,  were  allowed  five 
l^to  sToid  a  fine  after  the  accruing  of  each  title ;  (Cruise 
^•j^Pgy.  as.  29, 34.    See  1  Wms.  Saund.  319,  a.  n. ;)  it 
^'"^'BniiDed,  that  where  a  fine  was  levied  by  a  tenant  for 
r'Jl'dTiBtage  must  be  taken  hj  the  person  who  is  rever- 
ie at  the  time  the  fine  was  levied,  and  that  he  could  not 
5*1?"  ^^  **^  entry,  nor  enter  himself  after  having  parted 
^rererBon.  {Ftnn  v.  Smart,  12  East,  444.) 
J^  lad  of  a  manor  is  barred  by  the  statute  of  limitations 
i    p^S"^*" * foriature  after  twenty  years.    {Whittony, 
*"*,  3M.  &  Keen,  326.)    If  a  copyholder  made  a  lease 
J^'^bolds  contrary  to  the  custom  of  the  manor,  and  the 
^*« before  his  entry  or  seizure  for  the  forfeiture,  the  rever- 
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sioner  or  remainder-man  could  never  take  advantage  of  the  for- 
feiture done  or  committed  before  their  time ;  (Lady  Montagu's 
case,  Cio.  Jac.  301 ;  Co.  Cop.  a.  60;  Doe  dem.  Tarrant  t* 
Hellier,  3  Term  Rep.  162,)  unleas  the  act  of  forfinture  deatroys 
the  estate,  (3  Term.  Rep.  173.)  Aato  forfeituie  for  a  lease  not 
warranted  bv  the  custom  of  the  manor,  see  Chamberlain  t« 
UhraJte,  2  Sid.  8 ;  and  for  waste,  Eatteourt  v.   Weekt,  Salk. 
186 ;  Lntw.  799 ;  Bird  v.  Kirkby,  1  Mod.  199 ;  Carter.  237; 
Gilb.  Ten.  249.     But  the  lord  may  seise  copyhold  land 
quous^ue  in  virtue  of  a  liffht  which  accrued  to  the  preceding 
lord  on  default  of  the  neirs  coming  in  to  lie   admitledC 
although  he  be  devisee,  and  not  the  heir  of  the  preceding 
lord ;  out,  to  entitle  him  to  make  such  seizure,  there  must  be 
three  prodamatxons  made  at  three  consecutive  courts.    (Ihe 
d.  Bover  v.  Trueman,  1  B.  &  Ad.  736.)    The  admittance  of 
a  copyholder,  after  a  forfeiture  incurred  by  levying  a  fina^ 
would  be  a  waiver,  and  any  act  equally  soleorn  will  have  the 
same  effect.   (3  Term  Rep.  172.)    M.,  after  a  devise  of  his 
property  real  and  personal  to  P.,  purchased  lands  in  fee,  and 
procured  an  assignment  of  an  outstandinff  term  of  years  to  ?• 
as  his  trustee.    On  the  death  of  M.,  without  republishing  his 
will,  a  moiety  of  the  fee  descended  to  P.'s  wife  as  ooparoener 
with  others ;  but  P.,  thinking  himself  entitled  under  the  willr 
entered  into  and  took  the  profits  of  the  whole  to  his  own  usOt 
and  afterwards  joined  his  wife  in  a  feofiment  and  fine  tMir  c^g* 
nUanee  de  droit  eeme  cm,  with  proclamations :  it  was  held,  that 
the  term  was  not  merged  by  the  seisin  of  P.  in  right  of  his 
wife ;  that  the  feofiment  and  fine  were  not  vmd,  but  operattd 
as  a  disseisin  and  forfeituie  of  the  term,  of  which  advantage 
might  be  taken  by  entry  within  five  years  either  after  forfeiture 
or  after  the  expiration  of  the  tenn ;  that  in  the  mean  time,  the 
term  might  be  treated  as  still  subnsting,  for  the  purpose  of 
entitling  a  plaintiff  in  ejectment  to  recover  on  a  demise  of  P/s 
personal  representatives.  (Doe  d.  BUghtv,  Pett,  11  Ad.  & 
£11.  842  ;  4  P.  &  Dav.  278.) 

In  cases  of  conditions  of  re-entry,  there  is  a  difference  be- 
tween leases  for  Uvet  and  leases  for  years,  and,  with  respect  t» 
the  latter,  there  is  also  a  difference  between  them,  which 
arises  entirely  from  the  manner  in  which  the  eondition  of  re* 
entry  is  expressed  in  the  lease.  As  to  leases  for  lives,  it  is  held 
that,  if  the  tenant  neglects  or  refuses  to  pay  his  rentaf^* 
regular  demand,  or  is  guilty  of  any  other  breach  of  the  condi- 
tion of  re-entry,  the  lease  is  only  voidable,  and  thoefore  not 
determined  untU  the  lessor  re-enters,  that  is,  brings  an  ejeet- 
mentfor  the  forfeiture;  though  the  clause  of  the  conditisii 
should  be,  that  for  the  non-payment  of  rent  or  the  like,  the 
lease  $haU  cease  and  be  void.  For  it  is  a  rule,  that  where  an 
estate  commences  by  livery  it  cannot  be  determined  b^^ 
entry.  (Plowd.  135, 136.)  And  in  the  case  of  a  fireebohl 
lease,  entry  is  requisite  before  bringing  an  ejectment  for  a  for* 
feiture.  (Co. Litt.  218 ;  2  Rep. 53, a;  4TyTw.G26,) 
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Aaictal  entxy  k  not  aacefsaiyto  aroid  a  mere  lioenie  to  Botiy 
^■iao, Imt  by  tnaUm  to  what  is  reqniied  to  be  done  in  necumry 
ttr  to  detemuae  a  freSold  leaie,  which,  by  the  terms  of  it, 
itok  foid  on  the  noQ-perlbrmance  of  eoyeoants,  it  seems  to 
ttnr,tkst  to  pat  an  end  to  such  a  license,  the  grantor  must 
pR  udoe  of  his  intention  to  do  so  after  a  bres^  of  a  eon* 
^wfaieh  notice  would  be  equivalent  to  an  entry  or  claim 
^tfegnotor  of  a  freehold  estate  to  which  a  condition  is  an- 
tid.  ^Btibtru  T.  Davey,  4  B.  &  Ad.  064.)  If  the  lessor, 
^Bsbes  of  the  ibrfeitnre,  which  is  a  material  and  issuable 
H(3  Bep.  64  b.,  2  T.  R.  430,  431,)  acoepte  (rent  which 
aswi  doe  after,  or  does  any  other  act  which  amounts  to  a 
^<Ml»a  of  the  forfeitore,  the  lease,  which  was  before  void- 
>M»ii  thereby  affirmed.  But  the  dispensation  with  a  for* 
^■^far  t  breach  of  a  condition  does  not  take  away  the  right 
'«>ii;  iff  a  subsequent  breach.  (12m  v.  Harrhon,  2  T.  R. 
tt;  MmW  V.  Founding  HoipUal,  1  Yes.  &  B.  191  ;  Doe 
1%  4 Tamt  725.)    With  respect  to  leases  for  years,  the 

nof  an  entry  depends  upon  the  wording  of  the  condi« 
_  the  words  be,  tnat  upon  the  doing  of  such  an  act  the 
ifloer  may  enter,  there  must  be  an  entry  to  ayoid  the 
;  but  if  the  estete  be  granted  upon  condition  that  if  the 
e  do  inch  an  act  the  estete  shall  thereupon  immediately 
^tad  determine,  there  no  entry  is  necessary.  (12  East, 
«>)  lathe  first  case  the  lease  is  only  voidable,  and  may  be 
^Bed  by  the  acceptance  of  rent,  or  other  act,  if  the  lessor 
{jjaodee  of  the  breach  of  the  condition  at  the  time.  (Plowd. 
g;C0.  litL  215.  a;  3  Rep.  64,  a,  65;  Cowp.  804.)  A 
mm  Bade  by  a  landlord  on  the  assignee  of  his  leasee  is  a 
21^  of  a  ferfieitnre  incurred  by  a  prior  breach  of  coyenant ; 
2^there  he  a  continuing  breach,  the  landlord  is  not  pre- 
2|>^&oai  taking  advantage  of  it  for  a  time  subsequent  to  the 
^  {Doe  d.  FUnoer  v.  Peck,  1  Barn.  &  Ad.  428^  Bat 
^ikaK  for  yean  is  made  with  a  condition  that  fornon- 
^■f>t  of  the  rent,  or  tiie  like,  the  lease  shall  be  null  and 
g,if  the  loMor  makes  a  legal  demand  of  the  rent,  and  the 
j^  *^S^^  or  refuses  to  pay,  or  is  ^uiltf  of  any  other  breach 
viecoiiditbn  of  re-entry,  tiie  lease  is  absolutely  determined, 
[*yaotbe  set  up  again  by  acceptenoe  of  rent  due  after  the 
{*'<*  of  the  conoition,  or  by  any  other  act.  (Cowp.  804. 
*l  Wm.  Saaod.  287,  c.  n.  16.) 

**u  held,  that  a  condition  of  re-entry  on  breach  of  cove- 
J*|'>iQ  a  lease  could  only  operate  during  the  eontittuance  of 
r^^ }  ^vheu  that  was  determined,  the  proviso  was  gone, 
|*^**ieyefaeBer,  having  never  been  in  possession  by  right 
■Miky  iof  ^  condition  broken,  could  not  take  advantage 

Mad  that  the  leasee,  who  had  sown  the  land,  was  entitled  to 
'Tjyu.  (Mac  y.  WkHUy  and  othen,  3  Wils.  127—10.) 
^i*'*'  has  a  right  to  make  the  estete  of  his  lessee  condi- 
*^,tad  the  aamnee  of  such  an  eatete  tekes  it  subject  to  the 


ibject 
^j«id  Gal>Ieto  be  divested  by  the  breach  of  it.    It  is 
^'^^^  m  a  case  in  which  the  lessor,  and  not  the  asngnee 
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of  the  ravenion,  is  the  real  plaintiff,  whether  the  condition  is 
for  the  performance  of  some  covenant  which  mns  with  the  land, 
or  one  which  is  wholly  collateral ;  upon  the  breach  of  either 
species  of  corenant,  the  estate  ceases  when  the  lessor  chooseB 
to  take  advantage  of  his  right  of  re-entry.  (Doe  d.  Flower  ▼• 
P«elc,  1  Bam.  &  Ad.  436.  437.) 
l^^l^^^  IVhere  a  party  is  really  ignorant  of  the  existence  of  an  in- 

^^""^^^  strument  in  which  the  condition  is  contained,  and  where  he 

would  have  a  good  title  if  th^re  were  no  such  instrument,  a 
neglect  of  the  terms  of  the  condition  will  not  subject  him  to  a 
loss  of  the  estate,  and  the  party  entitled  to  avail  himself  of  the 
condition  must  take  care  to  make  it  known  to  the  person  who 
was  to  comply  with  it.  {France* s  case,  8  Rep.  89  b. ;  Shep.  T. 
148 ;  Mallon  v.  Fittgerald,  3  Mod.  28  ;  Skinn.  125 ;  Doe  d» 
Kenrieky.  Lord  W,  Beauclerk,  11  East,  657.)  An  heir  at 
law,  to  whom  a  devise  is  made  upon  condition,  is  not  liable  to 
lose  his  estate  by  a  breach  of  the  condition,  unless  he  has 
notice  of  the  devise  which  contains  it ;  and  the  onus  of  proving- 
that  the  notice  has  been  given,  lies  upon  the  party  entitled  to 
the  benefit  of  the  breach  of  the  condition.  (  uoe  i.  Tayior  t. 
Crisp,  1  P.  &  Dav.  37 ;  8  Ad.  &  £U.  779 ;  2  Jur.  943.) 


Reversioner, 

Bcvenioner  V.  Provided  also,  that  a  right  to  make  an  entry 
tfl^aveaaswQf  distiess  01  to  bring  an  action  to  recover  any 
land  or  rent  shall  be  deemed  to  have  first  accrued^ 
in  respect  of  an  estate  or  interest  in  reversion,  at 
the  time  at  which  the  same  shall  have  become  an 
estate  or  interest  in  possession  by  the  determina- 
tion of  any  estate  or  estates  in  respect  of  which 
such  land  shall  have  been  held,  or  the  profits 
thereof  or  such  rent  shall  have  been  received, 
notwithstanding  the  person  claiming  such  land,  or 
some  person  through  whom  he  claims,  shall,  at 
any  time  previously  to  the  creation  of  the  estate 
or  estates  which  shall  have  determined,  have  been 
in  possession  or  receipt  of  the  profits  of  such 
land,  or  in  receipt  of  such  rent,  (s) 

(s)  By  this  section  the  remainder-man  is  not  bound  to  enter 
for  a  forfeiture  until  his  estate  fall  into  possession,  nor  is  the 
riffht  affected  by  a  possession  by  him,  or  any  person  through 
whom  he  claims,  previously  to  the  creation  m  the  estate  which 
shall  have  determined.  But  it  will  be  seen  by  the  20th  sec- 
tion (post),  that  several  rights  in  the  same  person  may,  con* 
trary  to  the  rule  which  previously  prevailed,  be  barred  without 
any  new  allowance. 
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VI.  And  be  it  further  enacted,   that  for  the  An  admiaia- 
pffposes  of  this  act  an  administrator  claiming  SSm  S  u  \m 
die  estate  or  interest  of  the  deceased  person  of  obuiMd  the 
vbose  chattels  he  shall  be  appointed  administrator,  ^ultmlt 
dttU  be  deemed  to  claim  as  if  there  had  been  no  •'»"'  ^^  ®^ 
Aterval  of  time  between  the  death  of  such  de- 
tttted  person  and  the  grant  of  the  letters  of  ad- 
ninistration.  {s) 

(i)  In  the  case  of  intestacy,  it  had  been  decided  that,  as  to  ou  rale  that 
>fl^ts  OGCorrin^  after  the  death  of  the  intestate,  the  statutes  aMate  of  li- 
flffiggiialion  onljr  began  to  run  from  the  ^nt  of  admioistra-  2l**'***JJ*  /** 
^  Hence  a  right  to  a  chattel  interest  in  lands  might  have  admln^stra*^ 
^Icept  alive,  notwithstanding  adverse  possession,  to  the  ex-  Uon. 
)">*ioDof  the  term,  however  long,  and  instances  had  occurred 
if  ioions  practical  inconvenience  from  that  state  of  the  law. 
^  object  of  this  clause  of  the  act  is  to  make  the  period  of 
">BittfioD  with  respect  to  chattel  interests  in  land  oegin  to 
iQ  Croffl  the  tone  when  the  right  of  entry  arose  and  might  have 
^  icqniied  by  taking  out  letters  of  administration.    The 
^  of  kin  and  cre<fitors  of  the  intestate  will  have  no  just 
Oe  of  complaint,  if  for  twenty  years  they  neglect  their  rights, 
^  great  injustice  might  be  done  to  the  party  in  possession  by 
^^tinoa  a  ^e  demand  to  be  brought  forward  aner  a  longer 
■pie  of  time.    (See  1st  Real  Prop.  Rep.  p.  48.)   The  above 
^Bietmeiit  will,  it  is  apprehended,  apply  to  an  administrator 
^^  for  the  subjects  mentioned  in  the  40th,  4l6t,  and  42d 
■Ktnoi  of  the  act,  see  jMt.    The  utility  of  the  alteration 
*Hlbe  further  apparent  on  reference  to  the  previous  state  of 

Tbe  dittinction  between  an  administrator  and  an  executor  is, 
vt  tn  administratoT  derives  his  title  wholly  from  the  eccle- 
^^o\  court,  and  has  none  until  the  letters  of  administration 
^panted,  and  the  property  of  the  deceased  vests  in  him  only 
JJ the  time  of  the  grant  (  Woolley  v.  Clark,  6  B-  &  Aid. 
2^0  An  executor,  on  the  other  hand,  derives  his  title  from 
lie  will  itself,  and  the  property  vests  in  him  from  the  moment 
^  testator's  death.  {Hickman  v.  Walker,  Willes,  27.) 
l>tt  where  a  term  was  granted  in  remainder  expectant  on 
|Miereiisting  term,  and  before  the  expiration  of  the  first  term 
^  gnatee  di^  ;  at  the  expiration  of  the  first  term  the  lessor 
^^  ^^  levied  a  fine  before  administration  granted ;  and 
^tfiefire  years*  nonclaim  on  the  fine  had  run,  letters  of 
2^<niiMntion  were  obtained  of  the  effects  of  the  person  en- 
1^  to  the  revernonary  term,  and  it  was  held  that  the  ad- 
diould  have  five  years  from  that  time,  as  there  was 


^  ^Rbt  of  entry  before.    {Stanford* t  ca$e,  Cro.  Jac.  61 ,  cited 
*  ^  ▼.  Skphenum,  2  Salk.  421 ;    S. 


C.  Carth.  335; 
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Skinn.  655 ;  4  Mod.  376.)  In  another  case  there  wns  a 
of  a  term  of  years  to  A.  for  life,  remainder  to  B.  for  life 
mainder  to  C,  who  died  in  1736 ;  A.  in  1757  ;  B.  in  1 
AdminiitFatien  of  the  e£haU  of  C.  was  firtt  granted  in  1 
mghty  yiortfram  hit  d§ath,  and  his  administiator  brough 
ejectment ;  he  was  nonsuited  at  the  trial,  but  the  Coui 
Common  Pleas  granted  a  new  trial.  (FaireUdm  v.  LittUp  c 
in  5  Bam.  &  Aid.  214.) 

In  an  action  by  an  administrator  against  the  aeeeptor,  n 
a  bill  of  eichange,  payable  to  the  testator,  but  aoeeptmi  i 
his  d^oh,  it  was  held,  that  the  statute  of  limitations  be 
to  run  from  the  time  of  granting  the  letters  of  adminii 
tion,  and  not  from  the  time  the  bill  became  due,  there  bi 
no  cause  of  action  until  there  was  a  party  capable  of  so 
{Murray  ▼.  Tht  Eatt  India  Company,  5  Bam.  &c  Aid.  2i 
and  see  Pratt  y.  Smaing,  8  Bam.  it  Cr.  285 ;  Perry  ▼.  JenA 
1  M.  &  Cr.  118  ;  Hyde  ▼.  Price,  1  C.  P.Coop.  196  ;  Fn 
V.  Cranfeldt,  3  M.  &  Cr.  499 ;  Hawlitt  ▼.  Lambert,  1  Jr. : 
R.  263 ;  Wms.  Law  of  Executors,  395,  899.)  The  statoi 
limitations  is  not  a  good  plea  where  an  eaecutor  has  not  ta 
out  administntion ;  because  no  laches  can  be  impntad  1 
plaintiff  for  not  suing  whilst  there  was  no  executor  aga 
whom  be  oould  bring  his  action.  (Coop.  £q.  PL  253 
Vem.  694 ;  I  £q.  Cas.  Abr.  305.)  But  where  the  defe 
ant  had  possessea  the  penonal  estate  and  might  have  hi 
sued  as  executor  de  eon  tort,  his  plea  of  the  statute  of  limi 
tions  was  allowed,  although  he  had  not  taken  out  probate  u 
some  years  after  the  testator's  death.  {Webster  y.  Wdtei 
10  Ves.  93.)  It  is  no  answer  to  a  plea  of  the  statute  of  li 
tations,  that  after  the  cause  of  action  aceraed,  and  after 
statute  had  b^;un  to  mn,  the  debtor  within  the  six  years  di 
and  that  (by  reason  of  litigation  as  to  the  lifht  of  probate) 
executor  of  his  will  was  not  appointed  untu  after  the  expi 
tion  of  the  six  years,  and  that  the  plaintiff  sued  such  execv 
within  a  reasonable  time  after  probate  granted.  (Kkodm 
Smeihurst,  4  Mees.  &  W.  42.) 

Where  letters  of  administratbn  have  been  granted,  the  i 
ministrator  is  entitled  to  all  the  rights  which  the  intestate  I 
at  the  time  of  lus  death  vested  in  him ;  although  no  rieht 
action  accraes  to  the  administrator  until  he  has  obtained  led 
of  administration.    (Pratt  v.  SvMtine,  8  Bam.^  Cress.  21 
8.  C.  2  Mann.  &  Ryl.  350.)    An  executor  or  administia 
is  not  deemed  to  be  in  poaMasion  of  things  immovably 
leases  for  yean  or  houses,  before  entry,  (  Wentw.  Off.  Ex.  2S 
14tb  ed. ;)  although  a  reversioa  of  a  term,  which  test! 
granted /or  part  of  the  term,  is  in  the  executor  immediately. 
3ie  tesutor's  death.    (TrattU  v.  King,  T.  Jones,  170.)    J 
the  relation  of  the  grant  of  adroioistiation  to  the  death  of  | 
intestate  did  not,  it  seems,  divest  any  right  legally  veifta4 
another  between  the  death  of  the  intestate  and  the  grant,  m 
to  enable  an  administrator,  who  had  obtained  letters  of  ^ 
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sftv  sn  exeootm  mbiw  ijganut  «€  ntBrtiite  s 
I  to  can  OB  the  sberiff  t»  pay  one  yinr's  rent,  ywrauMit  to 
^M.  8  Aim.  c.  17.  iWarimg  ▼.  Deieftttry,  GQb.  £q.  Rep. 
tt,dled  IB  I  Str.  97 ;  Forteac  960 ;  S.  C.  Via.  Alir.  £x- 
MaB.(Q.)}  KteeDsdnttkemBftofBdiiuBBfltretioBivJll 
'iie  the  oifeot  of  Te^tibig  leaBehon  pnperty  in.  the  Bdanni- 
by  lelatiDii,  bo  v  to  enable  fnm  to  wing  aelionB  ia 


■fed  of  tbd  property  for  all  wafMm  aiectiBg  ^  earae  ««h- 


to  Ifae  death  of  the  inleAale,  and  to  reader  him  liable 
ha  toGoont  foar  the  vents  and  prafitB  of  it  from  tbe  death  of 
*e  irtwirte.  (fics  ▼.  Ink.  Hortdy,  8  £a9t,  410.)  And  in 
jwliiiul  hy  an  admiriaMtor,  the  demise  may  be  laid  on  a 
Bif  tnr  me  inteaiate's  dealht  but  before  the  odmininti atioii 
ml  (8ehr.  N.  P.  71€,  lOlh  od.;  Umt  of  Pcffen  ▼. 
AaM,  Aleock  &N«pier,  493,  If.) 


Tenancy  at  WiU. 

VII.  And  be  it  ftirdier  enacted,  that  when  any  Id  thcease  of 
penon  shall  be  in  possession  or  in  receipt  of  tfaie  wiurtheriiht 
profits  of  any  land,  or  in  receipt  of  any  rent,  as  shall  be 
fantat  will,  the  right  of  the  person  entitled  sub-  ^I^^fcc^ed 
JKt  thereto,  or  of  %e  person  through  whom  he  •<  (i>«  ««i  of 
^Oi,  to  anke  an  entry  or  tlistress  or  bring  an  *"*  ^"'* 
^on  to  recover  such  land  or  rent^  shall  be  deemed 
to  have  first  accrued  either  at  the  determination  of 
Mdi  tenancy,  or  at  the  expiration  of  one  year  next 
*fcr  the  oommenoeraent  of  such  tenancy,  at  which 
taie  sach  tenancy  shall  he  deemed  to  have  deter- 
iBoed:  provided  always,  that  no  mortgagor  or 
*csbu  que  trust  shall  be  deemed  to  be  a  tenant  at 
*B,  mthin  the  meaniiig  of  this  chiuse,  to  his  mort- 
n^e  or  trustee,  (t) 

,  (0  Uader  teSnd  seetion  (which  limits  die  time  for  recovON  Constraction 
^hsdi  hy  action  to  twenty  years  after  the  right  aoenes),  <>/  this  s«o. 
«>K  (vhicheKtingBishes  the  title  at  dw  detenaination  of  such  ^'®°* 
V^Bi^)  and  s.  7,  (which  enaels  diat,  in  the  case  of  a  tenancy 
*|^  the  right  of  action  shall  be  deoned  to  have  accrued  at 
**^*Hfiwatwn,,  or  at  the  end  of  one  year  from  the  com- 
^'■ttmBBt  of  OMsh  tanancr)  no  title  aoenies  to  a  party  who 
***MHt  at  fp3l»  and  held  without  intermptioo  for  iweuty 
^■■ofter  the  oipiraliwn  of  tbe  firat  year,  but  who  had  <{aitM 
p"riuB  befiM  the  act  passed,    it  appeased  that  in  1907, 
^£*  baag  tsaaat  in  fce  of  the  pfomises  in  question,  put  his 
*^  nn,  JosMf,  in  possession  of  them,  which  possession 
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Jamn  kept  till  1 83 1 ,  when  he  died.  His  widow,  the  defendant, 
had  continued  in  the  occupation  ever  since.  W.T.  died  in  Sep- 
tember, 1833,  having  devised  all  his  proper^  to  trustees.  The 
lessor  of  the  plaintiff  was  the  eldest  son  of  J.  T.,  and  claimed 
■s  his  heir  at  law :  no  proof  of  title  was  given  for  the  defend- 
ant. It  did  not  appear  that  W.  T.,  or  the  devisees,  had  made 
any  entry  before  December  31,  1833.  The  juiy  found  that 
J.  T.,  the  lessor  of  the  plaintiff,  was  tenant  at  will  to  W.  T.  in 
1807,  and  that  no  rent  was  ^d  to  or  profits  received  by  W.  T. 
for  twenty  years  from  that  time.  It  was  contended  that  the 
7th  section  of  3  &  4  Will.  4,  c.27,  operated  retrospectively, 
and  that  from  the  end  of  the  first  year  ofJ.T.'s  tenancy  the  npA 
of  W.  T.  was  as  much  barred  as  if  there  had  been  a  possession 
adverse  to  him  for  twenty  years.  The  court,  however,  held 
that  no  title  accrued  to  the  party  who  was  tenant  at  will,  but  who 
had  quitted  possession  before  the  act  passed.  The  case  would 
have  been  quite  different  if  the  tenant  at  will  had  continued 
in  possession.  (Dob  d.  Thomjpton  v.  Thompton,  6  Ad.  & 
£11.721  :  2  Nev.  &  P.  656.) 

Where  A.,  in  1817,  let  B.  into  possession  of  lands  as  tenant 
at  will,  and  in  1827,  A.  entered  upon  the  land  without  B.'s 
consent  and  cut  and  carried  away  stone  therefrom,  it  was  held, 
that  this  entry  amounted  to  a  determination  of  the  estate  at 
will ;  and  that  B.  who  continued  in  possession  as  before  thence- 
forth became  tensnt  at  sufferance,  until  by  agreement  express 
or  implied  a  new  tenancy  was  created  between  the  partieB ; 
and  therefore  that  unless  the  fact  of  such  tenancy  were  found 
by  the  jury,  an  ejectment  brought  by  A.  in  1839  was  too  Iste, 
inasmuch  as  by  the  stat.  3  &  4  Will.  4,  c.  27,  s.  7,  his  right  of 
action /rs(  accrued  at  the  expiration  of  ooe  year  after  the  com- 
mencement of  the  original  tenancy  at  will,  that  is,  in  the  year 
1818.    But  the  court  granted  a  new  trial,  in  which  the  ques- 
tion for  the  jury  would  be>  whether  a  new  tenancy  at  will  was 
created  after  the  determination  of  the  old  one  in  1827,  as  the 
effect  of  a  determination  of  the  tenancy  at  will  was  to  make  a 
tenancy  by  sufferance  only,  during  which  the  landlord  might 
have  brought  ejectment  without  any  demand  of  possession  <ff 
other  act,  and  such  tenancy  at  sufferance  would  continue  until 
the  parties  created  a  new  tenancy  at  will  by  fresh  agreements 
between  them  express  or  implied.    (  Doe  d.  B$nn€tt  v.  TuntTf 
7  Mees.  &  W.  226.)  Farke,  B.  said,  •'  If  the  tenancy  throu^- 
outthe  whole  period  had  been  one  continuous  tenancy  at  will, 
or  if,  when  the  original  tenant  at  will  was  determined  in 
1827,  no  new  tenancy  at  will  had  been  created,  but  the  tenant 
bad  continued  to  occupy  merely  as  tenant  by  sufiferance,  m 
either  of  these  cases  the  right  to  bring  an  action,  which,  by  the 
express  provision  of  the  7th  section,  undoubteidly  accrued  to 
the  lessor  of  the  plaintiff  in  1818,  would  have  continued  un- 
interrupted during  the  succeeding  twenty  years,  and  not  havii^ 
been  exercised  during  that  penod  would  have  been  barred, 
(lb.  p.  234.) 
Gicaikai  of        An  estate  at  will,  being  the  lowest  estate  which  can  arue 
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jyjfce  agreeoieiit  of  the  parlies,  is  not  bounded  by  definite  tcnaMy  at 

Ml  widi  leepeet  to  time ;  but  as  it  originated  in  mutual  ^'^ 

f^taai,  90  it  depends  upon  the  concurrence  of  both  parties. 

(isLitt.sB.68,  82.)    As  it  denends  upon  the  will  of  both,  { 

ittoigh  it  is  expressed  to  be  at  tne  will  of  otu  only,  (Co.  Litt. 

Sft.)  the  dissent  of  either  may  determine  it    An  estate  at 

*iD  nsy  arise  by  implication,  as  well  as  by  express  words. 

He  denoition  of  an  estate  at  will  is,  '*  where  lands  and 

^■tBcots  are  let  by  one  man  to  another,  to  have  and  to  hold 

Alfaewill  of  the  lessor,  and  the  tenant  by  force  of  this  lease 

iMas  posMssioD."    (Litt.  s.  68 ;  2  Bl.  Comm.  145.)    Thus, 

*^t  person  makes  a  feoffment,  and  delivers  the  deed  to  the 

Me,  without  giving  him  livery  of  seisin,  and  the  feoffee 

tttes,  he  becomes  tenant  at  will.    (Litt  s.  70.)    And  a  per- 

Mvbo  entered  and  enjoyed  lands  under  a  void  lease,  and 

}M  le&t,  was  held  to  be  tenant  at  will.    (  Denu  v.  F«amsui$, 

I  W3s.l76.)    A  person  who  lives  in  a  house  rent  free  by  the 

*fauice  of  the  owner  is  a  tenant  at  will.    (  Rex  v.  ColUtt, 

UR.C.C.498;    Rexy.Jobiing,  lb.  525;  2  Ruse.  C.  & 

^^   See  A«r  ▼.  FillongUif,  1  T.  R.  458  ;    Cald.  569.) 

^"ader  aa  agreement  to  let  premises  so  long  as  both  parties  like, 

■^Qeriring  a  compensation  accruing  de  die  in  diem,  and  not 

iMiIe  to  a  year  or  any  aliquot  part  of  a  year,  a  tenancy  at 

*ifl,  ftiietly  so  called,  is  created.    (  Richardton  v.  Langridge, 

^l^OBL  128.)    An  entry  by  a  person  under  a  contract  for 

At  purchaa^of  an  estate,  or  an  agreement  for  a  lease,  with 

AteoQRntoifthe  vendor,  or  of  the  person  agreeing  to  grant 

^  lease,  will  create  a  tenancy  at  will  between  the  parties. 

{Btgnj.Jokiu4m,  2  Taunt  148;  Dunk  v.  Hunter,  5  B.  & 

^-  322 ;  Doe  ▼.  Lawder,  I  Stark.  308 ;    Right  v.  Beard, 

I3ENt,2lO;  Doe  v.  Jaehon,  1  Bam.  &  C.  448;   Doe  ▼. 

%ir,3Camp.  8.)    If  there  be  an  agreement  to  purchase, 

^  the  intended  purchaser  is  thereupon  let  intopotteetion,  such 

P^Mion  is  lawful,  and  amounts  at  law,  strictly  speaking,  to 

s  bin  tenancy  at  will.    (Rtg^t  d.  LewU  v.  Beard,  13  East, 

y  It  is  not,  however,  the  agreement,  but  the  letting  into 

f^BMioa,  that  creates  such  tenancy ;  for  the  person  suffered 

*>  to  oeeapy  cannot,  on  the  one  hand,  be  consiaered  as  a  trei- 

1'^  when  he  enters,  and,  on  the  other  hand,  cannot  have 

y^thtB  the  interest  of  a  tenant  at  will,  the  lowest  estate 

«*»n  to  the  law.    (1  Mees.  &  W.  700.)    A  party  who  has 

|<A  let  into  the  possession  of  land  under  a  contract  for  sale 

)^  hss  not  been  completed,  is  a  tenant  at  will  to  the  vendor. 

m  T.  CtOitnore,  2  Cr.  M.  &  R.  120 ;  1  Gale,  96.)   Where 

^Vvty  was  let  into  possession  of  land  under  an  agreement  of 

^"Bw,  he  payinff  mterest  after  the  rate  of  5<.  per  cent  per 

I^BD  on  the  purcnase  money  until  the  completion  of  the  pur- 

**><»  which  was  to  be  in  three  months ;  and  the  purcnase 

^JMn^  completed,  he  continue  in  possession  on  tne  same 

-?*•  It  was  held,  that  this  was  only  a  tenancy  at  will,  which 

■S^determined  without  notice  to  quit    (  Dos  d.  Tomes  v. 

C*««6iriBiw,  5  Mees.  &  W.  14.    See  Saundtn  v.  Mutgrow, 


uo 
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8B.&C.6&4;9DAR.529;]Mi(»p.l57.>B«twkanthepw 
clmer  is  tdnady  m  poaaeMon  as  taaaot  Inm  jtmr  to  jem, 
nuMt  depend  upon  tks  intention  of  tike  parties,  to  be  cdlleela 
firam  the  agreement,  whether  a  new  tenancy  at  will  is  created  € 
nak,  and  m»m  what  time.  A  par^  who  occnpicd  a  hoosa  i 
tenant  firom  year  to  year,  entered  into  the  fellawiBg  agreemei 
with  his  landloid :— "  1831,  Sept.  2 :  S.S.  (the  tenant)  pui 
chased  an  estate  in  the  parish,  of  C.»  boagnt  of  R.  G.  (tli 
landlord),  at  the  sum  of  KMM. ;  received  on  aeeouBt,  IQl 
Mr.  R.  G.  is;  willing  to  let  the  sam  lie  by  paying  4  pea  osDt."  1 
was  held,  that  as  there  was  an  implied  conchtioii  in  the  cei 
tnct,  that  the  landlord  should  make  out  a  good  title,  th 
agreement  lor  the  purchase  did  not  operate  as  a  avciender  < 
the  tenancy  by  operation  of  law.  It  seems,  however,  that : 
the  true  consAniction  of  the  agreement  had  been,  thaA  froati 
certain  time  the  defendant  was  to  be  absolalely  a  dlebtor  ft 
the  purchase  money,  paying  interest  on  it,  and  to  eeaae  to  par 
rent  from  year  to  year,  atenancy  atwUl  would  have  beemereato 
after  that  time;  and  the  acceptance  of  sudi  new  demise  s 
will  would  then  have  operated  as  a  surrender  of  the  inttrei 
from  year  to  year  by  operation  of  law.  (Dos  d.  Gray  v 
Stanwn^  1  Mees.  U  W.  6d5.  See  Souttr  v.  Drofcs,  5  B.  4 
Ad.  992 ;  3  Nev.  &  M.  40,  as  to  obligatkm  to  make  a  gooi 
title.) 

The  most  obvious  mode  of  determining  an  estate  at  wiU  a 
an  ezprass  declaration,  that  the  lessee  wall  bold  no  longer 
eifth«r  made  on  the  land,  or  by  notice  given  to  the  Iswea 
(Cok  litt.  56,  b.)  Any  act  of  ownership  exercised  hf  thi 
landlord,  winch  is  inconsistent  with  the  nataie  of  the  estate 
will  operate  as  a  detenninaition  of  it.  (Id. ;  Co.  litt  245,  b»] 
Thus  any  conveyance  by  the  lessor  of  the  property,  held  al 
will,  is  evidence  of  dissent,  and  operates  as  a  determination  d 
the  wiU.  (i>tiMdais  v.  lUi,  2  Lev.  88.)  It  Otoy  be  detsv- 
mined  by  demand  or  by  entry.  (Doe  d.  Tosist  v.  CJbemfar 
km,  5  Mees.  &  W.  16.)  It  is  clearly  laid  down,  <«  that  ii 
the  lessor,  without  the  consent  of  the  losoee,  enter  into  dM 
land,  and  eut  down  a  tree,  this  is  a  determinatian  of  the  will, 
for  that  it  should  otherwise  be  a  wrong  in  him,  nnkas  the 
trees  were  excepted,  and  then  it  is  no  determinatien  of  the  wiU, 
for  then  the  act  is  lawful,  albeit  the  will  dotb  continne."  (Co. 
litL  55,  b.)  So  a  tenancy  at  will  is  determined  by  the  landr 
lord's  entry  on  the  land  without  the  consent  of  the  tenant* 
and  cutting  and  curying  away  stone  therefrom.  (Par  d» 
BmntU  V.  Tumsr,  7  Mees.  &c  W.  226.)  So  in  Ball  v.  Cai- 
Imor;  (2  C.  M.  &  R.  120^)  it  was  held,  that  afeoffment  by  the 
lessor,  with  livery  of  seisin  en  the  land,  operates  as  a  deftsr^ 
minaJion  of  the  will,  althongfa  the  tenant  at  will  be  off  the  land 
at  the  time  when  the  livery  is  made,  and  have  no  notice  of  the 
determination  of  the  will,  the  general  rule  of  law  being,  that 
airy  act  done  upon  the  land  by  ^e  lessor  in  assertion  of  his 
title  to  the  possession  detennincs  the  will.  A  tenancy  at  will 
is  determiBed  by  an  agreement  to  porchase.    (Danmt  v«  O^ 
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«ii,l6Vek2Sa.)  AlettsrfrmtlwowiMrtotlietniaiitmt 
il,  it^lBg  that  imkwi  dw  Utter  paid  what  was  doe  to  the 
faaa;  immffrfiHte  nMBsurea  would  be  taken  to  recoTer  poa- 
■■aof  the  fiiwpef^,  waa  held  aafBciant  to  datermine  the 
Matwi]L(i3btT.PriM,9BiBg.356;  2  M.&SooCt,464.) 
Utr  futy  can  delBnnina  an  estate  at  wili  at  a  time  which 
i«U  be  pEnndiekl  to  the  other.    (Co.  litt  55.  b,  n.  16; 

Ihaieiatiaa  between  mertgagor  and  morteasee  is  perfectly  ReUtton  be- 
■Briaai^  and  mi  gansru.    (2  Jac  &  Walk.  183.)    The  twcen  moit. 
H^gPfor  isenly  like  a  tenant  at  wiU  to  the  mortgagee,  his  £<fj|^^ 
Ipi  iatervt  bemg^  infeiior  to  that  of  a  striet  tenant  at  will.  JJJ/***   ' 
(i^i  22,  282, 283.)    A  mortgagor  in  pomninrion  may  be 
^M^bid  in  nlniding  as  the  tenant  of  the  mortgagee  in  an 
ton  by  a  third  party.  (PtBrtridge  ▼.  Bn-e,  5  fi.  &  Aid. 
M;  a.  C.  1  DowL  &  Ryl.  273.)    The  legal  interest  of  the 
■■^^or  after  deAndt  is  not  more  dian  that  of  a  tenant  by 
**WM>,  ad  he  may  be  treated  as  soch,  or  as  a  trespasser, 
•Ihttlectiai  of  a  mortgagee,  (0m  v.  MatMy,  8  B.  &  Cr. 
W.  Sm  WhseUr  ▼.  Mtmt^ion,  1  Gale  &  D.  493,)  and  the 
mi^igar  «  his  tenant  ooming  in  aftw  the  mortgage,  may 
k  qcetad  withont  any  demand  of  poMomion  havine  been 
■■^  {IL)  either  by  the  original  mortgagee  or  by  his  as* 
^;  {ThmndmrY.  Btieksr,  3  East,  449  J  whereas  a  tenant 
tviS  cumot  be  ejeeted  on  a  demise  laid  prerions  to  the 
^■^BaiBalba  of  the  will,  (4  T.  B.680,)  and  the  mortsagor 
i  Ht  tttaded  to  the  growing  cropa  after  the  will  is  detail 
iM,min  the  case  of  a  tenant  at  will.  (1  T.  R.  383.  See 
w  en  Morta^^es,  325—330 ;  Powell  on  Mortgages  bj 
C».e.m;  5  B.&  Ald.605,  n.)     "It  is  now  established, 
mtsBflrtgagor  only  holds  the  possession  of  the  land,  and  re* 
*Mthe  not  of  it,  by  the  wiU  or  permission  of  the  mort^ 
iy»wiie  may  by  ejectment,  witAottt  giving  notieef  recover 
yit  kirn  or  lus  tenant.    In.  this  rsspect,  tbe  estate  of  a 
■■taui  is  inferior  to  that  of  a  tenant  at  will."  (Per  Buller, 
Km  SkrdT.  Wright,  I  T.  B.378.    See  4  Bligh,  97.)    A 
^■^Pgee  may  consider  the  mertgagor,  as  against  a  stranger,  as 
^^■nt  at  will ;  bnt  he  is  not  Sound  to  do  so,  and  thm- 
m't  nihat  he  ouy  Ining  ejectment  against  him  as  a  tree* 
|Mar,  vitkoat  a  previons  demand  of  possesnon.  (  Partridge 
^Btrf,&  B.  &  Aid.  604;  Hiukman  v.  Walton,  4  Mees.  & 
]^^;  Dm  d.  GciTMi  ▼.  OUsy,  12  Ad.  &  EU.481.)    In 
^l%giiiAocAam  ▼.  Bttrum,  11  Ad.  &  £U.  314,  DMimm, 
^^■idr"It  is  very  dangcrons  to  attempt  to  define  the 


T*»^"*t  the  mortgagee  ma^  treat  the  mortgagor  as  being 
ymy  iapsssession,  and  himself  as  rsveraooer,  so  that  as 
nr**  H  ho  net  Hwaird  as  a  trospasior,  his  possession  is  not 
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Irastile  to,  nor  mconaistent with  the  mortgtgee's  right.  (We  pur* 
potely  a¥(nd  the  expcemon  '  is  not  advene,  by  reason  of  the 
statates  3  &  4  WUf.  4,  c.  27,  and  7  Will.  4  and  1  Vict.  e. 
28.)'"    Where  a  mortgagee  recognizes  a  tenant  as  being  in 
lawful  possession  of  the  premises  at  a  given  time  by  the  receipt 
of  rent,  it  is  not  competent  to  him  to  say  afterwards  that  at  Uuit 
time  he  was  a  trespasser.    (Dosd.  Wlitaker  v.  Hales,  7  Bin^. 
322.)    But  in  ejectment  by  a  mortgagee,  the  mere  foct  of  his 
havinff  received  interest  on  the  mortgage  down  to  a  time  later 
than  the  day  of  the  demise  in  the  dedaration,  does  not  amonnt 
to  a  recogmtion  by  him  that  the  mortsagor  or  his  tenant  was 
in  lawful  possession  of  the  premises  till  the  time  when  sudi 
interest  was  paid,  and  consequently  is  no  defence  to  the  eject- 
ment (Doe  d.   Rogers  v.  Cadwallader,  2  Bam.  &  Ad.  473.) 
A  court  of  equity  will  not  interfere  to  prevent  a  mortgagee 
from  assuming  the  possession  of  the  estate.  (2  Mer.  359 ;  2 
Jac.  &  W.  1&.)    rrom  the  time  a  mortgagee  gives  notice  to 
a  tenant  to  pay  Uie  future  rents  to  him,  such  tenant  ceases  to 
occupy  by  tne  permission  and  sufferance  of  the  morteagor,  but 
begins  to  hold  by  the  permission  and  sufieranoe  oi  the  mort- 
ffSffee.    (Waddiiove  v.  Barnet,  2  Bing.  N.    K.  542,  543.) 
Where  a  lease  is  mnted  by  a  mortgagor  after  the  date  of  the 
mortgage,  notice  by  the  mortgagee  to  the  tenant  to  pay  the 
rent  due  does  not  constitute  a  tenancy  between  the  mortgagee 
and  tenant,  so  as  to  enable  the  mortgagee  to  distrain  for  rent  in 
arrear  after  the  notice ;  and  where,  after  notice,  the  inortgagee 
distrained  for  half  a  year's  rent,  and  rent  was  paid  by  the 
tenant  subsequently  to  such  distress,  this  will  not  constitute  a 
tenancy  by  relation  back,  so  as  to  entitle  the  mortgagee  to  dis- 
train for  the  rent  due  previously.  In  sn  action  of  replevin,  the 
diirtress  had  been  taken  by  a  mortgagee,  who  had  become  such 
previously  to  the  lease  granted  by  the  mortgagor  to  the  plain- 
tiff.   The  mortgage  money  being  unpaid,  the  mortgagee  gave 
notice  to  the  tenant  to  pay  him  the  rent,  and  distraincNcI  on  his 
refusal  to  do  so.    The  question  was  raised  whether  the  tenant 
of  a  mortgagor,  by  virtue  of  a  lease  posterior  to  the  mortga^ 
becomes  tenant  to  the  mortgagee  as  soon  as  the  latter  gives  hun 
notice  that  there  is  a  mortgage,  and  that  the  money  has  oot 
been  paid.    Denman,  C.  J.,  was  of  opinion,  that  by  the  mere 
fact  of  notice  that  the  mortage  money  remained  unnaid,  the 
mortgagee  could  not  forthwith  cause  the  tenant  to  hold  of  the 
mortgagee.    He  was  led  to  that  conclusion  by  the  injustice 
which  he  thought  would  result  from  declaring  that  he  possessed 
this  privilege.  As  against  the  mortgagor,  he  might  take  posses- 
sion the  moment  the  condition  is  broken ;  but  if  he  chooses  to 
permit  him  to  retain  possession,  and  to  lease  the  premises,  be 
cannot  afterwards  tell  the  lessee  Uiat  he  was  deceived,  and  that 
the  mortgagor  was  not  the  owner.    The  tenant  deariy  cannot 
deny  his  lessor's  title,  or  protect  himself  against  him  by  paying 
his  rent  to  any  other  penon.    The  tenant's  attornment  is  at 
least  necessary  to  create  this  relation,  and  the  court  ^^^J^ 
of  opinion  that  the  subsequent  attornment,  which  was  provoa 
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I  tUi  one,  could  not  have  the  effect  of  tetting  up  the  mort- 
M*i  title  by  relation  from  the  period  when  notice  was  given. 
(Inir.£<iiol,9Ad.&£ll.  353,364;  1  P.&Dav.  256; 
H%rf  V.  Uumphretfi,  4  Ad.  &  Ell.  313.)  Where  a  lease 
i  aide  by  the  mor^agor  subsequently  to  the  mortage,  and 
Aeaortgi^  aftervmds  requires  the  rent  to  be  paid  to  him, 
aiitB  paid  accordingly,  the  relation  of  landlord  and  tenant 
■7  w  between  the  parties,  or  at  all  erents,  the  mortgagee 
MjbeeDtitled  to  sue  tne  tenant  for  use  and  occupation.  (Doe 
^BfpaboUuim  ▼.  Barton,  11  Ad.  &  £11.  315 :  3  P.  &  Dav. 
IS*:  4  Jar.  432.) 

Ae  plaiotiiF  was  in  possession  of  land  under  a  lease  granted 

li^by  W.  B.,  who  had  previously  mortgaged  the  premises. 

"ctdDsfenees  of  the  mortgage  (bemg  cognizant  of  the  lease) 

fMtke  plaintiff  notice  of  the  mortgage,  and  required  him  to 

1*!*A  tne  rent  due,  and  to  become  due  in  respect  of  the 

■■^pged  premisee ;  it  was  held  that  this  was  evidence  whence 

■ejort  mif^t  infer  a  contract  of  tenancy  for  a  year,  as  be- 

^ue  mortgagees  and  the  plaintiff.  {Brown  v.  Stor$u,  1 

■JB.4G.117;  1  Scott,  N.  R.  9.) 

r<  bttog  seised  in  fee  of  land,  mortgaged  to  O.,  but  re- 

^"^  ia  possession,  and  afterwards    demised  part  for  a 

*^to  B.,  who  also  entered ;  after  which  M.  mortgaged 

^'t  H.,  after  this,  received  rent  firom  B.,  and  demised 

^  <(W  part  to  A  ;  afterwards  B.  and  A.,  on  notice  from 

^^npiid  0.  rent ;  H.  then  brought  ejectment,  after  notice  to 

f^  igiiost  B.  and  A. :  it  was  held  that  B.  and  A.  might 

l^mia  defence  the  first  mortgage  to  O.,  O.'s  notice  to 

^,  tod  their  payment  of  the  rent  to  O.    For  that,  although 

^^  not  dispute  M.*8  title  at  the  time  of  the  demise,  be 

^  Alow  that  H.  had  no  derivative  title  ftx)m  M.,  and  he  was 

l^fFRdaded  by  having  paid  rent  to  H.  under  a  mistake  of  the 

7^  That  A,  by  showing  that  M.  at  the  time  of  the  demise 

^1  «as  only  mortpgor  in  possession,  did  notimpugn  M/s 

y<P  confer  upon  bun,  by  the  demise,  a  legal  title  to  the 

^l^j^  l>Qt  might  show  that  M.  had  since  been  treated  as  a 

Jyj**  by  the  mortgagee,  so  as  to  determine  M.'s  right,  and 

^*^  notice  to  Uie  tenant  to  pay  hun  the  rent  mieht,  if  read 

JHI^Bnee,  tend  to  show  that  by  so  doing  O.  treated  the  mort- 

^ttt  trespasser.  (Doe  d.  Higginbotham  v.  Barton,  11  Ad. 

^  pcnoa  who  has  an  estate  borrows  money  on  it  upon  mort- 
^>ndtbe  mortgagor  afterwards  grant  a  lease  of  the  pro- 
Rto  a  tenant,  E.  G.,  for  twenty-one  years,  that  lease, 
?y^  lifter  the  mortgage,  cannot  be  set  up  by  the  tenant 

i'^tthe  morrgagee  from  recovering  the  possession  of  the 
2J?J^'  ^  ^^  mortgagee  may  put  ihe  tenant  out  of  posses- 
^J^^  ejectment,  and  the  only  remedy  the  tenant  nas  for 
i  BM^  ^^  ^^  ^^  possession  is  against  the  mortgagor.  But 
^^^  of  the  mortgagee  tumiog  the  tenant  out  of  posses- 
T?!  **  Qoments  to  take  the  tenant  as  his  tenant,  the  mort- 

^^  not  thereby  set  up  the  twenty-one  years  lease,  but 

n5 
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wiU  mdM  the  tsMiuhifl  tenant  from  yairlo  year  oaly.    (Doe 
d.  ifwfcci ▼.  BuekntU,  8  Car.&  P.  567.) 

Under  a  mortgage  deed,  oontainnig  the  usual  oovenant  that 
the  mortgagee  may  enter  after  default  made  in  payment  of  thm 
moitgage  money,  the  mortgagee  may  maintain  an  ejeetment 
againit  the  mortgagor  without  previoualy  demanding  the  pos* 
sonon.  (Dob  £  Fithor  ▼.  GtU,  2  M.  &  P.  749;  5  Bingr. 
431.  See  Dm  d.  fioylaiKf  ▼.  L^ft^M*  B  Meea.  £c  W.  558  ; 
poit,  s.  28  n.) 
What  will  Whatever  words  are  iuffident  to  enUin  the  intant  of  the 

amoont  to  a    parties,  that  the  one  shall  divest  himseUof  the  pumieiuiun,  and 
Itase.  ^j^  other  oome  into  it  Hor  soch  a  determinate  time,  soeh  wmdB, 

whether  they  mn  in  the  form  of  a  license,  covenant,  or  agiee- 
ment,  are  in  themsdves  sufficient,  and  will,  in  eonatmelion  of 
law,  amount  to  a  lease  for  years  as  effeelnnlly  as  if  the  mont 
proper  and  pertinent  words  had  been  made  use  of  for  that  pup- 
MM.  (Bae.  Abr.  Leases,  K.  cited  by  Tiadal,  C.  J^  3  Bm^* 
N.  C.  532.)  Therefore  where  the  mortgagor  conveyed  land 
in  fee  with  a  proviso  for  redemption  on  payment  of  principal 
in  June  1833,  but  it  was  agreed  that  the  mortgagee  should  not 
caU  in  the  principal  till  1840,  if  interest  wnre  re^ariy  jpaid  in 
the  mean  tmie ;  and  that  the  mortgagor  shonld  hold  the  pro*- 
misea  and  take  the  lente,  issoes,  and  profits  for  his  own  use  till 
defonk  shonld  be  made  in  the  payment  of  the  principal  and 
inlBVBSt  as  aforesaid :  it  was  held,  Uiat  this  operated  as  a  re^d^ 
mae  to  the  mortgagor  till  1840.  (WiUanion  v.  BaU,  3  Bingv 
N.C.  508,  4  Scott,  301.  See  Dos  d.  BoyUmeo  ▼.  Lightfoot^  ft 
Meea.&W.564;  fFAcsisrv. Months,  1  Gale &Dav.498.> 
Thft  statute  of  limitations  did  not  apply  to  cases  where  a  mort^ 
gagor  ocenpied  by  the  permission  of  the  mortgagee ;  and  p^^ 
ment  of  interest  on  the  mortgage  waa  condunve  evidence  of  m 
cantuuun^  tenancy,  and  therefore  a  fine  levied  by  a  mertgaguy 
in  possesflwn,  whraier  the  mortga^  were  in  fee  or  for  a  term 
of  yean,  unleas  he  held  in  ojppostfion  to  liie  will  of  the  mart* 
gagee,  did  not  operate  to  displace  or  divest  the  right  of  tbs 
mortgagee,  and  did  not  require  any  entry  to  avoid  it.  (Fras* 
nrnu  V.  Bamct,  1  Lev.  272 ;  S.  C.  1  Ventr.  82 ;  DoeA,  Tor- 
rmUY.  HeUier,  3  T.  R.  173;  2  Yes. sen.  482;  Hmll  v.  Dom 
d.  Surtsst,  5  Baxn.  &  Aid.  687  ;  S.  C.  1  DowL  &  RyL  34a> 
Upon  the  same  principle  a  fine  and  non-claim  by  a  morCgagae 
in  possession  did  not  bar  the  equity  of  redemption  in  the  mort» 
gagor.  (  Weldon  v.  York,  1  Vem.  1^ ;  Kminody  v.  Daly,  1 
ScL  £c  Uf.  380.)  So  before  tiM  stat  3  &  4  Wm.  4,  c  27» 
twenty  years'  possession  by  a  mortgagor  would  not  bar  die 
meatgagee,  unless  it  were  shovm  tiiat  tlm  fonner  held  in  oppo^- 
siCion  to  the  will  of  the  latter.  (Hail  v.  Dot  d.  Snrtscs,  6 
Bam.  &  Aid.  687.  See  pott.  s.  28.) 
ReUtion  be-  A  erilui  quo  tnut  is  not  to  be  deemed  a  tenant  at  will  within 
^T?"  '""f*^  ^  "^^  section  to  his  trustee.  The  general  rule  is,  that  a 
one  trati?  coalmi  quo  trutt  being  in  possession  of  the  estate,  with  the  con- 
sent, or  even  the  mere  aoqmeacence  of  the  trustee,  iaconoidend^ 
as  his  tenant  at  will.  (4Bac  Abr.  196;  Umiihr.  JEHsrea,  3. 
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M.  196 ;  F0CU9  v.  Saiukmry,  HaMbr.  400 ;  Fntman  y. 
ibfan,  1  Veiitr.  56, 80;  I  Lev.  270;  Poa^et  v.  fTtmitor^^ 
?&nu472,4dl;  1  Vcntr.  329;  Gret  v.  Rolle,  1  Ld. 
lip.  71&)  Tbe  doctiina  thst  the  legal  estate  cannot 
hm  up  It  law  by  a  traatoe  against  his  emttii  qu§  trust  haa 
teloz^repadiaced.  (Dm  d.  Amen  ▼.  Wroat,  5  East,  138. 
kiLmmrfMamyv.  Tondbtofw,  1  8eh.  &  Let  67,  n.)  It 
■tnle,  tut  however  plain  the  trust  may  be,  yet  in  a  court 
tf  W  the  iMgal  mlsrart  must  prevail,  (Dae  d.  Da  Cotta  v. 
Rvten,  8  T.  R.  2,}  tberefore  trustees  of  a  meeting-house  or 
iflB^  of  which  they  aie  seised  in  tmat  for  the  support  of  the 
■■la,  BHT  maantain  an  actioD  of  ejectment  against  him 
ipaa  ampU  demand  of  poesesabn  without  any  noliee  to 
pU  (Do0  d.  Jom»y.  Janet,  10  B.  &  C.  718;  5  M.  &  R. 
•16;  Awd.  Niehoa  t.  BtKaag,  10  B.&  C  724 ;  5  M.  &  R. 
QO.)  But  the  trustee  and  visitors  of  a  free  grammar  school 
MAncover  the  seheolhouee  in  ejectment  without  having 
paioealy  determined  his  interest  by  summons.  (Dm  d. 
wtt  V.  GcrcAoat,  8  Moose,  368 ;  1  Bmg.  357.  See  lUs  v. 
^■Am,  8  T.  R.  209.)  The  relation  between  them  is  not  ana* 
V**  to  that  between  mortgagor  and  mortgagee,  as  equity 
1B«  tUcs  away  the  pessessbn  of  the  cesttU  qua  tnut  by 
tibaiag  it  to  ^  trustees,  unless  there  be  gross  mismanage- 
■■I,  or  some  other  zeason  for  it,  (9  Mod.  by  Leech,  p.  227.) 
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^ni.  And  be  it  further  enacted,  that  when  any  No  person  af. 
fown  shall  be  in  possession  or  in  receipt  of  the  }JJ^  y^^ 
F*fit»  of  any  land,  or  in  receipt  of  any  rent,  as  yetrto  have 
tenant  from  year  to  year  or  other  period,  without  JSL'S^cnd 
tty  lease  in  writing,  the  right  of  the  person  entitled  <»'  *«  *"*  ^ 
^9^  thereto,  or  of  the  person  through  whom  he  payment  or 
wns  to  make  an  entry  or  distress,  or  to  bring  an  ''"^* 
*™  to  leeorer  such  land  or  rent,  shall  be  deemed 
^Jttre  first  accrued  at  the  determination  of  the 
w  of  gBch   years  or  other  periods,  or  at  the 
'M  time  when  any  rent  payable  in  respect  of  such 
1^*'^  shall  have  been  received  (which  shall  last 
■»«.)  («) 

(*)  Aa  eslMe  firom  year  to  year  may  be  created  either  by  the  Creation  of 
Pg  or  written  agreement  of  the  parties.    The  qualities  that  tenancy  ftom 
^^t^  it  from  proper  terms  of  years,  and  from  estates  at  y^^'^^y*"' 
yj^  *>T  that  it  18  now  raised  by  construction  of  law  alone 
^^d  ef  as  estate  at  will,  in  every  instance  where  a  pos- 
^J^^  tslun  with  the  consoit  of  the  legal  owner,  and  where 
*  nit  has  bwi  paid,  but  without  there  having  been 


^ 
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any  conTeyance  or  agreement  conferring  a  legal  interest ;  an 
that  whether  it  ariaes  from  ezpreas  agreement,  or  by  implica 
tion  of  law,  it  may,  unless  surrendered  or  detennmed  by 
regular  notice  to  quit,  subsist  for  an  indefinite  period,  if  th 
estate  of  the  lessor  will  allow  of  it,  or  for  the  whole  term  c 
his  estate,  where  it  is  of  a  limited  duration,  unafiected  by  th 
death  either  of  the  lessor  or  lessee,  or  by  a  conveyance  of  thei 
estate  by  either  of  them.  {Birch  v.  Wright,  1  T.  R.  380. 
Although  primd  faeie  all  leases  for  uncertain  tentiB  create  i 
tenancy  at  will,  the  courts  of  law  have  for  some  time  past  in 
clined  to  construe  such  leases  to  constitute  a  tenancy  from  yea: 
to  year,  especially  where  an  annual  rent  is  reserved.  (3  Buxv 
R/1G09,  Roe  v.  Lees,  2  Bl.  R.  1171 ;  Doe  v.  WelUr,  7  T.  R 
478.)  A  tenant  at  will  at  a  yearly  rent  is  tenant  from  year  it 
year.  (  Pope  v.  Garland,  4  Y.  &  Coll.  399 ;  Doe  v.  Watts,  "3 
T.  R.  83;  Doe  v.  Morse,  1  B.  &  Ad.  365.) 

Payment  of  rent  is  primd  facie  evidence  of  a  tenancy  from 
year  to  year.  (Doe  d.  Pritehard  v.  Dodd,  2  Nev.  &  P.  838  ; 
3  B.  &  Xd.  689. }  A  demise  "  not  for  one  year  only  but  from 
year  to  year  **  operates  as  a  demise  for  two  years,  and  conae- 

auently  the  tenant  cannot  be  ejected  after  a  notice  to  quit  at 
le  expiration  of  the  first  year.    (D«nn  v.  Cartun-ight,  4  Kaat^ 
31.)    A  lease  for  one  year  and  so  on  from  year  to  year,  until 
the  tenancy  hereby  created  shall  be  determined  as  hereafter 
mentioned,  with  a  provision  that  it  should  be  lawful  for  either 
of  the   parties  to   determine  the  tenancy  by  three  months* 
notice,  creates  a  tenancy  for  two  years  certain,  and  cannot  be 
terminated  by  a  three  months'  notice  to  quit  at  the  end  of  the 
first  year.    (  Doe  d.  Chadbom  v.  Green,  1  Perry  &  Dav.  464  ; 
see  Buekworth  v.  Simpson,  1  Cr.  M.  &  R.  834  ;  5  Tyr.  344.) 
A  tenancy  from  year  to  year  will  not  arise  by  implication 
where  it  wUl  work  a  forfeiture.    {Fetmy  v.  Child,  2  Maule  6c 
S.  255.) 

A  tenant  who  holds  on  after  a  term  has  elapsed  goes  on  as 
tenant  from  year  to  year,  because  in  the  silence  of  the  parties 
no  other  terms  can  be  implied.    (Doe  d,  Rogers  v.  PulUn, 
2  Bing.  N.  C.  753.)    A  tenant  for  life  under  a  settlement 
made  a  lease  for  lives  not  warranted  by  lus  leasing  power,  and 
after  his  death  and  that  of  the  last  cestui  que  vie,  the  re- 
mainder-man continued  to  receive  of  the  lessee  rent  of  the 
same  amount  as  that  reserved  by  the  lease,  which  was  hi 
below  the  real  value  of  the  lands.    There  was  evidence  from 
which  it  might  be  inferred  that  the  lease  in  question  had  been 
since  the  death  of  the  last  cestui  que  trutt  treated  by  both 
parties  under  a  mistake,  as  a  renewal  in  pursuance  of  a  sup- 
posed covenant  for  perpetual  renewal  in  a  former  lease,    it 
was  held,  in  an  ejectment  on   the  title  brought  by  the  re- 
mainder-man, that  the  lessee  was  a  tenant  from  year  to  year 
since  the  death  of  the  last  cestui  que  vie  and  was  entitled  to  a 
notice  to  quit  ( Bell  v.  NangU,  2  Jebb  &  Symes,  259.    See 
Doe  d.  Martin  v.  WatU,  7  T.  R.  83  ;  Hoviard  v.  Shervood,  1 
Alcock  &  Nap.  217.)      An  undertenant  who  is  in  poesesaon 
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t  t&e  determmadon  of  the  or^;mal  lease,  and  is  pennitled  by 
fteieteisioiier  to  bold  over,  is  a  quasi  tenant  at  suilferanee,  and 
tfenoe  hel  of  occupation,  coupled  with  payment  of  rent  for 
uA  time  of  occupation,  does  not  raise  the  presumption  of  a 
^eam  for  yean,  unless  there  is  some  evidence  to  show  an 
ycaneot  for  a  demise  for  a  term.  (^Simpkin  v.  Aihwtt,  4 
fjTw.  781;  S.C.  1  Cr.  Mees.  &  Rose.  261.)  So  long  as 
Be  oecapation  is  merely  continued  with  the  bare  acoui- 
eccDce  or  without  the  disagreement  of  the 'person  entitled  to 
1^  possession,  a  tenancy  at  sufferance  exists.  (Syket  d.  MuT' 
rxniyd  V.  Birk^t,  cited  1  T.  R.  161 ;  Co.  litL  270  b. ; 
Cm.  Jse.  169.) 

Where  a  party  enters  into  possession  of  a  farm,  and  pays 
not  aoder  an  agreement  for  a  lease  containing  divers  cove- 
Baab  applicable  to  a  tenancy  from  year  to  year :  it  was  held, 
tbt  where  the  agreement  stipulated' for  the  lease  to  contain  a 
ttoditiott  of  re-entry,  if  the  tenant  should  grow  two  successive 
ovpc  of  white  com  without  fallowing,  that  he  might  be 
^cded  without  notice  if  he  committed  a  breach  of  the  cove- 
BBt  (Dosd.  Thompson  y.Amey,  A  FMDtir.  Ml;  see  Lord 
iUfm  V.  Tomlin,  1  Nev.  &  P.  247  ;  5  Ad.  &  £U.  856.) 

Defendant  in  possession  under  a  lease  for  fourteen  years, 
MBgned  the  lease  by  way  of  mortgage  to  the  plaintiff,  and 
diea  committed  a  forfeiture,  for  which  an  ejectment  was 
draught  It  was  then  agreed  at  a  meeting  of  all  the  parties, 
fttt  judgment  should  be  signed  in  the  ejectment,  that  the 
^r  ihoold  grant  a  new  lease  to  the  plaintiff,  and  that  the 
phmtiff  should  grant  an  underlease  to  the  defendant.  The 
Bev  lease  was  accordingly  granted  to  the  plaintiff,  who  then 
^ered  to  the  defendant  the  key,  saying  "  Go  on  as  usual, 
FT  the  monev  (due  on  mortgage),  and  when  you  have  done 
*>f  JOQ  shall  have  an  underlease."  It  was  held,  that  the  de- 
fendant upon  being  let  into  possession  under  these  drcum- 
^^^pns,  did  not  become  tenant  from  year  to  year,  and  was  not 
tttitled  to  tax  months'  notice  to  quit,  (Dm  d.  Rogert  v.  PuUm, 
*  Bmg.  N.  C.  749  ;  3  Scott,  245.) 

Where  in  an  agreement  for  the  sale  and  assignment  of  oer- 

^  premises,  there  was  a  stipulation  "  that  in  the  meantime 

*Bd  until  the  assignment  was  made,  the  intended  purchaser 

wd  pay  and  allow  to  the  seller  at  the  rate  of  100/.  per  an- 

*>>*  from  the  tinae  of  taking  possession  of  the  premises  until 

^completion  of  the  purchase,"  the  intended  purchaser 

j*^  taken  possession,  and  one.  half  yearly  payment  having 

become  due  before  the  completion  of  the  purchase:  it  was 

*Ui  that  it  was  due  as  rent,  the  relation  of  landlord  and  tenant 

^  ^  fixed  rent  of  IQOl,  per  annum,  payable  half-yearly,  to  com- 

'^'oce  from  the  time  of  possession  of  the  premises,  having  been 

?^^  between  the  vendor  and  purchaser.    The  sheriff  there- 

*|n|leTvmg  on  the  goods  of  the  occupier  under  a  fi.fa.  was 

WQQd  by  the  8  Anne,  c.  14,  to  pay  it  over  to  the  seller  as 

hodlord.    (Saandsrsv.  Mti«rave,6B.&C.524;9D.&R. 

^^i  see  Dm  d«  Tomet  ▼.  Chamber laine,  5  Mees.  &  W.  15 ; 
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Shpe  V.  B0oth,  1  B.  &  Ad.  498 ;  Statm  t.  Booth,  4  Ad.  &  Eli. 
938.    See  onto,  p.  149.) 

Where  a  party  is  let  into  posBeasion  of  land  under  a  con- 
ttaet  of  pttrchase,  which  afterwards  goes  off,  he  is  liable  to  an 
aetion  for  use  and  occupation  at  the  suit  of  the  Tendor,  for  the 
period  during  which  he  continues  in  possesBion  after  die  coni- 
tract  went  off.  (Howard  v.  Shaw,  8  Hees.  &  W.  118  ;  KirU 
lamd  ▼.  Pounsett,  2  Tavnt.  45.) 

A  tenancy  from  year  to  year  is  to  be  considered  as  recom- 
mencing every  year,  and  therefore  an  allegation  diat  a  partr 
held  under  a  demise  from  year  to  year,  commencing  from  16ta 
NoTcmber,  1836,  is  supported  by  nroof  of  a  tenancy  com- 
mencing several  years  before,  and  stul  condnuing  at  that  time. 
(TomkinsY,  Lawroneo,  8  Carr.&  P.  739.)  The  nonpayment 
of  rent  for  sixteen  years,  and  no  proof  of  any  demand  beings 
mmfe,  is  of  its^  sufficient  evidenoe  to  presume  the  determina- 
tion of  a  tenancy  from  year  to  year.  {Stmgg  r.  Wyatt,  2  Jar* 
892.) 

Though  a  parol  agreement  for  a  longer  term  dian  three 
years  is  void  by  the  statute  of  frauds,  39  Car.  2,  c.  3,  s.  I, 
as  to  the  duration  of  the  term,  yet  it  creates  a  tenamcy  from 
year  to  year  regulated  in  eveiy  other  respect  by  the  agreement. 
(Doe  V.  Bell,  5  T.  R.  471 ;  Clayton  v.  Blahey,  8  T.  IL  3. 
See  GoodHtU  d.  Gailaway  v.  Horbort,  4  T.  R.  680.)  The 
interest  of  a  tenant  from  year  to  year  does  not  detennine 
by  bis  death,  but  devolves  to  his  personal  repieaautatives^ 
f  Dm  V.  Ptfrtar,  3  T.  R.  13  ;  15  Yes.  241.) 
Notlee  to  A  tenancy  from  year  to  year  may  be  detennined  by  a  nottos 

qnit.  lo  q^it  f^(Q  either  party,  wMch,  when  there  is  no  agreement, 

or  where  the  agreement  is  silent  on  that  point,  must  be  at  leut 
half  a  year's  (and  not  merely  aiz  months)  notice,  requiring^ 
ftem  the  tenant,  or  oi^ng  on  his  part,  to  give  up  posseflaion  at 
the  expiration  of  the  year,  computing  from  the  tmie  when  the 
tenancy  commenced.    {Right  v.  Darby,  1  T.  R.  159.) 

Land  was  let  for  one  year,  and  so  on  from  year  to  year^ 
until  the  tenancy  should  be  determined  as  anermentioned,. 
with  a  subsequent  proviso,  that  three  months    diould   be 
eoflicient  notice  to  m  given  frtim  either  par^,  and  another 
sohsequent  proviso  that  it  should  be  lawful  ror  either  ^artf 
to  determine  the  tenancy  by  giving!  three  months'  notice  :* 
it  was  held,  that  the  tenancy  was  not  determinable  by  three 
mcmths'  notice  expiring  before  the  end  of  the  second  year.  (Doo 
d.  Chadbom  v.  Greon,  9  Ad.  &  Ell.  658;  1  P.  &  Dav.  454f 
aee  Birch  v.  Wright,  1  T.  R.  378 ;   Denn  d.  Jonklin  v.  Cart- 
wright,  2  Camp.  572  ;  Thompton  v.  MuboHy,  4  East,  29.)   A 
tenant  from  year  to  year,  believing  that  his  tenancy  detennined 
at  Midsummer,  gave  a  written  notice  to  quit  at  that  period^ 
which  the  landlord  accepted ;  the  tenant  having-  ailerwarda 
discovered  diat  his  tenancy  expired  at  Christmas  gave  bis 
huuflord  another  notice  accordingly,  and  on  possessbn  being 
demanded  at  Midsummer  refused  to  quit  the  premises :  it  was 
hdd,  diat  the  teuanoy  was  not  determmed  ^  notiee,  intf* 
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WKk  m  it  was  aot  good  as  o  notice  to  qnt,  tmA  eovld  not 

Cas  a  flongnder  by  mote  in  wiitiag,  within  the  etatote  oi 
baing  to  take  effect  in  futun,  (Dm  d.  MwrtU  ▼. 
Ifikartf,  3  Meea.  &  W.  328  ;  see  Jo&iuton«  v.  Hudiai tona, 
4B.  &  C.  923 ;  ir«dda2X  ▼.  Capes,  1  Meea.  &  W.  50.)  Land 
aibmidiogawere  held  by  a  yearly  tenant,  the  land  frook  2nd 
iihnaiT  to  3nd  Februaiy,  the  bmldinga  from  Ut  May  to  IM 
ibr.  The  landloid^on  the  22nd  Oetobei,  1833,  served  him 
lita  a  nodoe  to  quit  the  lands  and  bmldings,  "  at  the  ezpiia^ 
tin  of  half-a-year  from  the  delivery  of  this  notice,  or  at  such 
4ker  tkne  or  times  as  year  prstsnt  year's  holding  of  or  in  the 
^  pwwiiw,  or  an^  part  or  narts  thereof  respectively  shall 
^jn  after  the  eiq^tion  of  nalf-a'year  from  the  delivery  of 
wDotice :  "  it  was  held,  that  as  to  the  lands,  the  notioe  was 
to  be  eoofidered  a  notice  to  quit  on  2nd  February,  1836 ;  and 
Ihtt  the  landlord  might  recover  both  land  and  buildings  after 
1^  day  in  ejectment.  (Bosd.  WUliaauy.  Smith,  &  Ad.  &  £L 
950).  As  to  requisites  of  notice  to  quit,  see  2  Selw.  N.  P. 
%1>105,  lOth  ed.  A  notice  to  quit  given  by  a  penoa  autho- 
W  hf  one  of  several  joint'tenanta,  purportinff  to  be  given  on 
Unif  of  them  all,  is  good  for  aU,  because  me  tenant  holds 
vpeenuses  only  ao  long  as  he  and  they  all  shall  agree.  (Doe 
iiJKa  V.  Smmmers§n^  1  B.&  Ad.  135;  Dos  ±.Kmdir$Uy  r. 
fyH7MeeB.&W.  139;  see  Das  d.  Moiw  v.  WaltBn^lQ 
Ml  a  6260 

A  lodee  to  quit  cannot  be  required  by  a  penon  holding 
^dvcnely,  but  only  where  there  is  a  subsisting  tenancy 
n  both  Bdea»  near  is  it  necessary  where  the  tenant  does 
[■act  which  amounts  to  a  disavowal  of  the  title  of  the  land- 
ed. (Dm  d.  Calvert  v.  Frotod,  1  Moore  &  P.  486.)  In  Doe 
i  Wmmu  V.  PaeqtuUir  Peake's  N.  P.  C,  a  refusal  to  pay 
wt  to  a  devisee  under  a  will,  which  was  contested,  was  not 
*di  a  disavowal  of  his  title  as  to  entitle  such  devisee  to  main- 
tea  ejectment  without  a  previoua  notice  to  quit*    (See  pott, 

Letue  reserving  Reat» 

^*  And  be  ft  further  enacted,  that  when  any  where  rent 
foxm  shall  be  in  possession  or  in  receipt  of  the  amoundng  to 

tonfi*.    c  \_j*  '   ^     r  au     **••  reeerved 

Pnus  of  xaj  famd,  or  in  receipt  of  any  rent,  l^  by  a  leaie  lo 
^e  of  a  lease  in  writing,  by  which  a  rent  ^[1^  t^jf**" 
■ftninting  to  the  yearly  sum  of  twenty  shillings  or  wronKftOiy 
Jpwards  shall  be  reserved,  and  the  rent  reserved  ^^^1"^'^^^ 
^y  mch  lease  shall  have  been  received  by  some  cme  on  the 
l^^oii  wrongfully  cbuming  to  be  entitled  to  such  tion  or  the 
■*d  or  rent  in  reversion  immediately  expectant  i«*»«' 
^  the  determination  of  such  lease,  and  no  pay- 
*^t  IB  respect  of  the  rent  reserved  by  such  lease 
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shall  afterwards  have  heen  made  to  the  person 
rightfully  entitled  thereto,  the  rif^ht  of  the  person 
entitled  to  such  land  or  rent,  suhiect  to  such  lease, 
or  of  the  person  through  whom  he  claims  to  make 
an  entry  or  distress,  or  to  bring  an  action  after 
the  determination  of  such  lease,  shall  be  deemed 
to  have  first  accrued  at  the  time  at  which  the  rent 
reserved  by  such  lease  was  first  so  received  by 
the  person  wrongfully  claiming  as  aforesaid ;  and 
no  such  riffht  shall  be  deemed  to  have  first  accrued 
upon  the  determination  of  such  lease  to  the  person 
rightfully  entitled,  (x) 

NoDptyment      ( x)  In  £x  parte  Jones,  4  Y.  &  Coll.  467,  reference  waa  made 

or  rest  wheo  to  this  eection  of  the  act,  and  it  being  contended  that,  upon 

^^ISbIb  ^^^  ^^  enactment,  there  was  no  advene  possession  in  a  lessee^ 

"^       *  except  by  advene  payment  of  rent,  Abinger,  C.  B.  said,  "  that 

in  bis  opmion  if  a  landlord  granted  a  lease  snbject  to  rent,  and 

the  party  paid  no  rent,  that  would  be  adverse  possession,  as 

well  as  it  tne  lessee  paid  rent  to  another  person.'^  (See  Doe  d* 

Davy  v.  Oxenham,  7  Mees.  &  W.  131 ;  anU,  p.  139, 140  ; 

Grant  v.  EUia,  ante,  pp.  122—127.)  But  he  added,  "  that  in  a 

case  where  no  rent  was  reserved,  the  statute  would  not  apply." 

As  cases  in  which  a  yearly  rent  under  20sf .  is  reserved  and 

cases  where  no  rent  is  reserved  do  not  come  within  the  statute, 

it  follows  that  such  cases  must  be  decided  with  reference  to 

the  law  as  it  stood  before  this  statute  was  passed.    The  old 

rule  was,  that  in  case  of  a  lease,  adverse  possession,  so  as  to 

bar  the  reversioner,  did  not  commence  till  the  ezfuration  of 

the  term.    Before  the  new  act,  length  of  possession  during  a 

Particular  estate,  as  a  term  of  1000  yean,  or  under  a  lease  for 
ves  as  long  as  the  lives  were  in  being,  gave  no  title ;  but  if 
tenant  pur  auter  vie  held  over  for  twenty  yean  after  the  death 
of  ceUui  que  vie,  such  holdinff  over  would  in  ejectment  be  a 
complete  bar  to  the  remainder-man  or  reversioner,  because 
the  possession  was  adverse.  (Cowp.  218.)  The  Real  Pro- 
perty Commissionen  observed,  "  where  rent  is  reserved  on  a 
lease,  we  consider  it  more  reasonable  that  the  limitation  should 
run  from  the  time  when  the  rent  began  to  be  received  by  a 
person  claiming  adversely,  so  that  there  shall  not  be  a  new 
period  of  limitation  from  the  expiration  of  the  lease.  The 
receipt  of  rents  and  profits  is  equivalent  to  the  occupation  of 
the  soil ;  the  person  wno  is  in  the  receipt  of  them  can  do  notUng 
more  to  establish  his  right,  and  the  person  to  whom  they  are 
demised  is  virtually  dispossessed.  Where  no  rent,  or  only  a 
nominal  rmt  is  reserved,  very  slight  negligence  can  be  imputed 
to  the  reversioner  in  merely  not  requiring  a  recognition  of  his 
title  from  the  tenant,  and  m  such  cases,  till  the  expiration  of 
the  lease,  we  think  there  should  not  be  a  commenoement  of 
adverse  possession  to  bar  the  landlord.  Any  rent  less  than 
20s.  a  year  may  for  this  purpose  be  considered  nominal."    (1 
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U  Prop,  Rep.  47.)  Before  the  new  act  it  wai  decided  that 
ftfe  boldiiig  over  for  twenty  yeuB  bv  a  leoee  for  yean  deter* 
■ioaMe  on  lives  at  a  iwMifiaiient,  who,  at  the  commeooement 
timetk  hokfine  over,  falsely  asserted  that  one  of  the  ettieux  qu9 
MivasaKve,  but  omitted  to  pay  the  reserved  rent,  was  not  an 
ahoie  possession  barring  the  entry  or  ejectment  of  the  rever- 
BOMT.  So  although  the  reversioner  had  notice  of  the  cesser  of 
ftfe  km,  and  granted  a  fresh  lease  to  another  person,  who 
Biglseled  to  enter  for  more  than  twenty  years.  (Kex  v.  Ink,  tf 
iiridff,  4  Nov.  &  M.  477.) 

The  mere  receipt  of  rent  by  a  stranger,  without  colour 
tf  title,  was  not  evidenoe  of  adverse  possession  affainst  one 
s^  had  the  legal  title,  for  it  was  no  disseisin,  but  at  the 
tptioB  of  the  latter,  even  although  the  stranger  made  a  lease 
vf  iodeatare,  reserving  rent,  unless  he  made  an  actual 
cHtn.  (BnlL  N.  P.  104;  1  Roll.  Abr.  659 :  and  see  Smith 
f.  ParUtunt,  Andr.  3^4  ;  Jayn*  v.  Pries,  5  Taunt  326 ; 
I  Hsiih.  68.)  If  there  be  a  tenant  at  sufferance,  and  a 
itnB|er,not  having  any  right  to  the  land,  make  a  lease  to  him 
^  iadentore,  reniuring  rent,  without  putting  the  tenant  by 
■ftnoee  out  of  possession,  aiiDd  the  tenant  pay  the  rent  to  the 
<a&^,  that  is  not  any  dissesin  to  him  who  has  the  right. 
(IBollAbr.  659,(C.)pLll.)  So  if  a  tenant  at  wUl  made 
tlcsM  for  years,  and  the  lessee  entered,  though  the  estate  at 
^did  not  warrant  the  lease,  it  vras  only  a  &Beisin  at  dec* 
lioB.  (Blundsn  v.  Baugh,  Cro.  Car.  302.)  For  where  a  per- 
*B  gsioB  a  possession  under  a  title  consistent  with  that  of  the 
|Mi  haling  right,  it  is  but  a  disseisin  at  election.  (See  S 
«L&Lef.622;  1  Taunt.  599.) 

Before  the  stat.  3  &  4  Wm.  4,  c.27,  when  there  wasa  valid 
^  isbMsting,  the  right  of  entry  was  preserved  until  the  deter- 
>>QatioQ  of  the  lease,  although  no  rent  nad  been  received ;  (Or* 
nUi.  Maddox,  Ronn.  Eject.  App.  No.  1 ;)  and  even  the  adverse 
^i^  of  rent  for  more  than  20  years  <Ud  not  deprive  the  party  of 
■>i^  of  entry  on  the  determination  of  the  lease.  {Doe  v. 
^^i«ws,  7  East,  299.  See  Buthby  v.  Dixon,  3  Bam.  &  C. 
y»304, 305.)  Althouffb  a  void  lease,  or  a  term  which  had 
^fom  attendant  upon  Uie  inheritance  for  the  benefit  of  the 
"■v  of  it,  did  not  prevent  the  running  of  the  statute  of  limi- 
^*i»U.  (Taylor  v.  Hord$,  I  Burr.  60.) 

B«t  wbere  an  estate  had  been  in  lease,  and  A.  entered  and 
'^fived  the  rent  during  the  continuance  of  the  lease,  and  n^ 
^B>d  in  possessbn  more  than  twenty  yean  from  the  time  of 
hi  estij,  and  anodier  person  claiming  the  estate  within  twenty 
^  liter  the  expiration  of  the  lease  brought  an  ejectment  and 
^  1  hill  for  a  diseovery,  it  was  held  that  the  possession  was 
Jj^t  aia  bill  mi^ht  have  been  filed  by  the  parties  claiming 
^^"|K^  whole  time  the  leases  were  in  ezistenee,  and  a 
"(BQier  to  the  diseovery  vras  allowed,  and  assistanoe  in 
^m  nfbsed.  (ChoUnondoUy  v.  CUnUm,  Turn.  &  Russ.  107.) 
^  ^Badmmex  imports  a  renunciation  by  the  party  of  his  PJjJlSj*  •' 
«adtr  of  tenant,  either  by  setting  up  a  tiUe  in  another,  or  jJJJ*^  * 
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hf  elammig  tide  in  bimielf.  (I  Mann.  &  G.  139»)  And  if 
a  tanont  dtnvowed  his  landlord's  tide  by  attorning  to  aoochor, 
and  the  kndioid  was  apimsad  of  it  and  aoqnioBood,  the  pes* 
nmsinn  of  his  tenant  became  advene,  and  the  stastute  of  liinil»> 
tioos  would  haive  nm  against  the  landlofd.  ^Hootndeti  y» 
XpniJnivj(«y,2Sch.&Lef.fi24»)  Lord  Redaadale  obaerved^ 
**  The  atfeamment  of  a  tenant  will  not  afleot  the  tide  of  die 
leMor  so  Ifuig  as  he  has  a  light  to  consider  the  peieon  holding 
Ae  possession  as  his  tenant.  But  as  he  has  a  right  to  imnisE 
the  act  of  the  tenant  ditavowing  ths  CsRurs  by  proceeoing  to> 

2'eot  him,  notwithstanding  his  leue,  if  he  will  not  proceed  for 
le  foHeitoce,  he  has  no  ngfat  to  affect  the  righta  of  third  per- 
SOBS,  on  the  ground  that  the  possession  was  betrayed ;  and 
there  must  be  a  limitatum  to  that  as  to  every  other  demand. 
Sat  where  there  is  no  disavowal  of  the  tennie,  the  mere  non^ 
nq^ment  of  rent  by  the  tenant  for  a  number  of  yean  will  no* 
W  the  remedies  of  the  landlord  at  the  expiration  of  the  tenn, 
as  the  possession  of  a  tenant  entering  under  a  lease  is  lawful 
m  against  his  lessor,  who  was  entitled  to  all  his  remedies  §at 
dM  rent."  (2  Sch.  &  Lef.  625,  626.)  The  act  of  a  tenant  m 
ading  up  a  title  adverse  to  that  of  his  landlord,  in  cider  to 
obtain  the  freehold,  operates  as  a  finrfeitQre  of  his  term,  aad  Ht 
m  dm  same  whcdier  he  does  it  himself,  or  assists  ancAher  to 
do  iL  Whether  he  toes  to  get  die  freehold  himself,  or  by 
ooilusion  or  oonmvance  asosti  that  result  in  ftnrour  of  another, 
it  operates  equally  as  a  forfinture.  Therefore  where  a  teimor» 
after  deserting  the  demised  premises,  delivered  up  the 
of  them  with  the  lease,  to  a  party  who  claimed  by  a 
adverse  to  that  of  the  landlord,  with  the  intent  to  assist  him 
in  setting  up  that  title,  and  not  that  he  should  hold  bandfde 
under  the  lease,  it  was  held  that  the  term  vras  forfeited  by  such 
act  of  betnying  poflsession.  (Dm  d.  EUtrtnek  and  otkmt  ▼• 
riynn,  1  Cr.  Ai.  &  R.  137 ;  4  Tjtw.  619.)  But  a  tenant 
tor  a  definite  term  of  yean  does  not  forfeit  his  term  by  onlly 
refusing,  upon  demand  of  the  rent  made  by  his  landlosd,  to 
pay  the  rent,  and  claiming  the  fee  as  his  own.  (Doe  d.  GraMt 
T.  WelU,  10  Ad.  &  £U.  427.)  In  older  to  mahe  a  verbal  or 
written  disclaimer  sufficient,  it  must  amount  to  a  direct  rejiu- 
diation  of  the  relation  of  landlord  and  tenant;  or  to  a  distmct 
claim  to  bold  possession  of  the  estate,  upon  a  ground  wholly 
inconsistent  with  the  existence  of  that  relation,  which  by  ne- 
cessary implication  is  a  repudiation  of  it.  An  omission  to 
asknowledge  the  landlord  as  such  by  requesting  further  in- 
fonnation  will  not  be  enough,  nor  will  a  mere  refusal  to  pay 


(Dot  d.  WUUamMY.  Pojfnali,  Feake,  N.  P.  C.  196i, 
When  a  landlmd  brings  an  action  to  reeover  the  pessesMon 
item  a  defendant  who  has  been  his  tenant  from  year  to  year, 
enridenoe  of  the  disclaimer  of  die  landlord's  tide  by  the  tenant 
is  evidence  of  the  determination  of  the  will  of  both  oarties,  by 
which  the  duration  of  the  tenancy  from  its  particular  nature 
was  limitBd.   (10  Ad.  ic  £11.  436.)    But  diough  a  lessee  aet 
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ebm  t»  the  ^iroptfty  m  the  pwiakw  he  boUi 
tbe  lease,  yattkai  does  not  ingyecatete  him  fitwn  main* 
ndor  the  loaae^  where  the  leletioii  of  lend* 
hes  not  boen  actaelly  ebandoned.  (Beti  d. 
tmaeti.  Id*)-  A  teeant  froK  yeer  to  yeec^ 
agreed  te  bey  hia  laedloid's  eatste,  hevioff  lemaiiied 
■inn  fior  seMial  yean  without  paTing  either  rent  or 
on  tlM  pvrahafle  mooey,  the  a^^ent  of  the  lessor  awlied 
to  him  to  give  np  poaseasion,  to  which  he  answered  toat  he 
had  bought  the  property  and  would  keep  it,  and  had  a  friend 
who  was  ready  to  give  him  the  money  for  it.  Thb  was  held 
to  he  no  disclaimer,  beeaae  it  was  not  a  claim  to  hold  the 
on  a  ground  necessarily  inconsistent  with  the  continu- 
of  the  tenancy  from  year  to  year,  (Dot  d.  Gray  v. 
Bv,  I  Meea.  &  W.  095 ;  Tys.  &  G.  1065.  See  DO0  d. 
WiUUmas  ▼.  Caaper,  1  Manis.&  G.  1350  It  was  held  that 
DafBMnt  of  rent  to  another  party  without  the  consent  or  know- 
w%e  of  the  landlord,  after  an  adverse  possession  of  twenty- 
thsaayieais,  did  not  anoont  to  an  attonunent;  and  that  the 
ftadnlent  act  of  a  tenaat  in  betraying  the  possession  of  hia 
hadlord  b^  di^daiming  tenure  under  him,  and  admitting  a 
tide  m  a  thud  peaon,  would  not  afiect  the  landlord's  title,  so 
loBg  aa  be  haa  a  eight  to  consider  the  person  as  holding_pos- 
ik  as  tenant.  (Mcrsdit^T.  6t^»6  Price,  146.)  Pay- 
of  rent  by  a  lowsc  to  a  lessor,  after  the  lessor's  title  ua 
I,  and  after  die  leswe  has  notice  of  an  adverse  claim. 
Bat  amount  to  an  acknowledgmeut  of  title  in  the  lessor, 
«r  to  a  virtnal  altumment,  unless  at  the  time  of  payment  the 
kaee  knew  the  pieeise  nature  of  the  adverse  claim,  or  the 
aamer  in  which  the  lessor's  title  had  expired,  and  such  know- 
ledge is  a  £act  to  be  decided  by  the  jury.  {Finner  v.  Duploek, 
I  Ang.  10 ;  9  Moore,  38.) 


X.  And  be  it  further  enacted,  that  no  person  a  «* 
dball  be  deevaed  to  have  been  in  possession  of  any  ^}^ 
kod  within  the  raeaaing  of  this  act  merely  by  rea-  MntoB. 
loa  of  having  made  an  entry  thereon  (^). 

(y)  By  Stat.  21  Jac  1,  c.  16,  it  was  enacted,  that  no  entry 
Aseld  be  made  bv  any  man  upon  lands,  unless  within  twenty 
jmn  after  Ins  lignt  should  aeerue.  An  entry  to  avoid  a  fine 
irilh  psoclamations,  though  not  authorised  by  the  party  in 
^iQse  behalf  it  was  made,  is  sufficiently  ratified  by  an  action 
«f  ejectment  founded  on  it.  (Dot  d.  Blight  v.  Pett,  U  Ad.  fie 
m.  B42 ;  4  P.  &  Dav.  278.) 

By  die  Stat.  4  Ac  5  Anne,  c.  16,  s.  14,  it  was  enacted, 
te  no  entry  upon  lands  should  be  of  force  to  satisfy  the 
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ftatute  of  limitatioiii.  (21  Jae.  1,  c.  16,)  or  to  avoid  a  fine 
levied  of  landi,  unless  an  action  were  thereupon  commenoed 
within  one  year  after,  and  prosecuted  with  effect.  (See  1  Wms. 
Saund.  319,  n.  ( 1) ;  10  B.  &  C.  848.)  This  clause  in  the  act 
will  have  the  effect  of  shortening  the  period  within  which  an 
ejectment  can  be  brought ;  for,  under  toe  statute  of  Anne,  a 
party  might  enter  just  before  the  expiration  of  the  twenty  years, 
and  commence  his  action  within  one  year  afterwards. 


CONTINUAL  CLAIM. 

No  right  to  XI.  And  be  it  further  enacted,  that  no  continual 
V  ^S:S^  o'  other  claim  upon  or  near  any  land  .haU  preserve 
«»hB*  any  right  of  makins  an  entry  or  distress    or  o£ 

bringing  an  action  (z;. 

(s)  Previously  to  the  enactment  in  this  and  the  preceding 
section  an  actual  entry  made  by  one  who  had  a  leg^  rifffat 
to  enter  on  an  estate,  or  by  his  agent  duly  authorized  by 
power  of  attorney,  if  made  peaceably  and  rep^ited  once  in  the 
space  of  every  year  and  a  day,  (which  was  called  continual 
claitn,^  was  deemed  suflScient  to  prevent  ihe  ri^t  of  entry 
from  being  tolled  by  a  descent  cast  or  discontmuanoe,  or 
barred  by  the  statute  of  limitations.  (Litt.  ss.  414,  415; 
Runn.  Eject.  51 ,  52, 2d  ed. ;  Ad.  Eject  101,  3d  ed. ;  Ford  v. 
Grty,  1  Salk.  285.)  Actual  entry  was  sufficnent  to  keep  alive 
the  right  of  a  person  disseised,  but  a  mere  demand,  without 
process  or  acknowledgment,  was  not  sufficient  against  the  stat. 
of  limitations.    (HodU  v.  HeaUy,  1  Ves.  &  B.  540.) 


COPARCENERS,  &C. 

PoMCMioaor      XII.  And  be  it  further  enacted,  that  when  any 
^^  &e?not  one  or  more  of  several  persons  entitled  to  any  land 


tobe  the po^  or  rent  as  coparceners,  joint  tenants,  or  tenants  in 

tetrioB  of  the  i.  \i   t  «_    •*     •  • 

others.  common,  shall  have  been  m  possession  or  receipt 
of  the  entirety,  or  more  than  his  or  their  undi- 
vided share  or  shares  of  such  land,  or  of  the 
profits  thereof,  or  of  such  rent,  for  his  or  their 
own  benefit,  or  for  the  benefit  of  any  person  or 
persons  other  than  the  person  or  persons  entitled 
to  the  other  share  or  shares  of  the  same  land 
or  rent,  such  possession  or  receipt  shall  not  be 
deemed  to  have  been  the  possession  or  receipt  of 
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or  by  such  last-mentioned  person  or  persons,  or 
iDjoftbem  (a). 

(a)  Hus  section  has  relatioii  back  as  far  as  relates  to  the  CooairacUoa 

food  of  the  act,  and  m^es  the  possession  of  one  coparcener,  ^^^  '^' 

jtiot  tenant,  or  tenant  in  common,  who  has  been  in  possession 

rfdie  entirety,  separate  from  the  time  of  his  coming  into  poe- 

MOD.    Therefore  where  one  tenant  in  common  has  been 

out  of  possesion  for  twenty  years  prior  to  the  passing  of  the 

tete,  he  is  barred  by  sections  2  and  12  from  bringing  his 

tttioQ,  hnt  may  maintam  it  under  section  15  within  five  years 

of  the  passing  of  the  act,  if  the  other  tenant  in  common  has 

bA  bem  in  possession  adversely  to  him  at  the  time  of  passing 

tW  act.    In  1799,  D.,  M.,  and  A.,  being  entitled  to  a  re- 

Bainder  in  fee,  as  tenants  in  common,  of  Uuids  then  held  by  a 

^t  for  life,  D.  and  the  tenant  for  life  conveyed  the  third,  in 

5^  D.  had  the  remainder,  to  C,  who  thereupon  entered 

Bto  poaaession  of  the  whole.    In  1800,  the  tenant  for  life  died, 

i.  lanDg  died  before.    The  heir  at  law  of  A.  filed  a  bill  in 

Cbaaeery  in  respect  of  the  land  against  C.    In  1835,  while 

^  fnoeedings  were  going  on,  the  said  heir  at  law  died, 

^fiog  devised  to  J.  all  his  lands,  &c.  whether  in  his  own 

PMhoq  or  that  of  others,  as  far  as  he  lawfully  could,  speci- 

^  those  which   he  was  seeking  to  recover  from  C.    In 

1836,  the  devisor  8  heir  at  law  brought  ejectment  against  C. 

^A.'8  third  part :  it  was  held,  that  under  sections  2  and  12 

•(  till.  3  &  4  Will.  4,  c.  27,  the  defendant's  possession  could 

^beheld  to  have  been  ever  that  of  the  other  tenants  in 

'"BiBon,  for  that  sect  12  made  the  possession  of  tenants  in 

*<*^nMRi  separate  from  the  commencement  of  the  tenancy  in 

an&moQ,  and  not  merely  from  the  time  of  the  act  passing. 

y  therefore  sect.  2  would  have  barred  the  lessor  of  the 

psatf,  but  that  his  right  was  saved  by  sect.  15,  the  eject- 

■Qtt  having  been  brought  within  five  years  of  the  passing  of 

^faet,  and  the  possession  of  C.  not  being  adverse  to  the 

wtuiants  in  common,  within  the  meaning  of  that  section. 

(C»%v.Dwd.  TayUnon,  11  Ad.  &  EIL 1008 ;  3  P.  &  Dav. 

^•)  This  statute  is,  to  a  certain  degree,  retrospective,  as  to  the 

2J'*>>>oa  of  tenants  in  common ;  and  though  before  the  act 

!"*  separate  possession  of  one  coparcener,  joint  tenant,  or  tenant 

'■CQoiiMni,  of  the  entirety,  or  more  than  his  individual  share 

^^ch  land,  was  not  adverse  as  against  the  owners  of  the 

^  shares,  yet,  by  the  operation  of  the  act,  the  possession 

^^  was  not  adverse  prior  to  that  act  became  by  that  act 

^aise  as  against  tenants  in  common,  who  were  not  in  pos- 

1?^   {(ySnUivan  v.  M.'Swiney,  1  Longfield  &  T.  118, 

^0  Where  a  tenant  in  common  had  been  in  exclusive 

J"?"*^  of  the  rents  of  S.  for  more  than  twenty  years,  and 

^jcetoeiit  had  been  brought  by  another  co*  tenant  in  com* 

^>  ^  which  A.  had  taken  defence,  and  on  which  no  further 
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pToeeeitimgB  were  had,  taking  sodi  defence  tb  not  conclosxv^ 
evidence  of  advene  possession  against  A.'s  co>tenant  in  oom- 
mon.    (^O'SidUvan  v.  M*Sunney,  1  Longfield &  T.  111.) 
How  tenaau      Coparoeners,  joint  tenants,  and  tenants  in  common,  havinc^ 
teeooiiiioii,    II  joint  possession  and  occupation  of  the  whole  estate*    it 
t^eHtSbf     ^"'^  *  settled  rule  of  law  that  the  fossessbn  of  any  one  of 
old  statatw  of  ihem  was  &e  possession  of  the  others  or  other  of  them,  so  as 
Uattstloii.      to  prerent  the  statutes  of  limitation  from  ejecting  them ;  nor 
did  the  Iwre  receipt  of  all  the  rents  and  profits  by  one  operate 
as  an  outer  of  die  other.    (Co.  litL  243,  b.  n.  (1 ),  373,  b. ; 
Ford  Y.  Orey,  1  Salk.  285 ;  6  Mod.  44 ;  Br.  CoparoenerB  ;   1 
IKoore,  868.)    The  possesBion  of  one  oopansener  was  that  of 
tiie  other,  so  as  to  create  a  seism  in  the  other,  and  carry  her 
share  by  descent  to  her  heirs,  aldiooefa  the  other  had  never 
actually  entered;  (Doe  t.  Kmh,  7  T.  R.  386;)  and  entry  by 
one  coparcener,  when  not  odvene  to  her  companions,  ennreia 
to  the  benefit  of  all.  (Co.  litt.  243,  b. ;  Dm  v.  Pearson,  6  East, 
173 ;  South,  295.)    But  the  ponession  of  one  heir  in  gavfA- 
kind  was  held  not  to  be  tiiat  of  the  other,  where  he  entered 
with  an  adverse  intent  to  oust  the  other.    (Davenport  v.  Tyr- 
rel,  1  Bl.  R.  675.) 

One  copaicener,  joint  tenant,  or  tenant  in  common,  cofald 
never  be  diseeiBed  oy  his  companion,  except  by  an  actoid 
craster;  (Co.  LitL  374,  a  j)  as  it  one  coparcener  entered  mto 
and  madfe  a  feofiment  of  the  whole  estate,  this  divested  tiie 
freehold  in  law  out  of  the  other  coparcener.  (Co.  Litt  243,  b ; 
374,  a.)    Disputes  frequently  arose  as  to  how  far  the  poaaes- 
sion  of  one  tenant  in  common  was  to  be  considered  as  that  of 
the  other,  and  what  acts  of  one  amounted  to  an  actual  ouster 
of  lus  companion.    Actual  ouster  did  not  necessarily  mean 
an  act  accompanied  b^  real  force,  and  a  turning  out  by  iSie 
shoulders.    A  man  might  come  in  by  a  rightfol  posBes8ian« 
and  yet  his  holding  might,  under  circumstances,  become  equi- 
valent to  an  actual  ouster.    In  the  ease  of  tenants  in  common* 
the  possession  of  one  as  tenant  in  common  never  barred  his 
companion,  because  it  was  not  adverse,  but  in  support  of  thor 
oommon  tiUe,  and  payment  of  his  share  of  the  rent  acknow- 
ledged him  to  be  co-tenant,  and  a  mere  refusal  to  pay  was 
not  of  itself  sufficient  to  bar  the  title  of  the  other.    6ut  if 
upon  demand  of  payment  by  one  tenant,  the  other  not  only 
refused  to  pay,  but  denied  the  title  and  claimed  the  wfaol^ 
and  continued  in  possession,  it  was  conndered  an   ouster. 
An  undisturbed  possession  for  forty  years  by  one  tenant  in 
common,  where  mere  was  no  evidence  of  any  account  having 
been  demanded,  or  of  any  pavment  of  rent,  or  of  any  claim 
by  the  lessors  of  the  plamtifif,  or  of  any  acknowledgment  ef 
tide  in  them,  or  in  those  under  whom  they  claimed,  was  held 
suffident  ground  for  a  jury  to  presume  an  actual  ouster.  (Dot 
T.  Protter,  Cowp.  217.;    So  where  one  tenant  in  common  in 
possession  claimed  the  whole*  and  denied  possession  to  the 
other,  it  was  held  evidence  of  an  ouster  ot  his  eompanionu 
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<fli>d,  BBiHmgi  r.  Bird,  11  Eait,  49.  See  i^  d.  IT&ttt  t. 
Cy,  1  CaBip.l7a.)  But  the  bara  receipt  of  Tent  fur  tw«iity- 
by  one  ftauit  a  osnunen,  without  ttooovating  fcr  it 
%  was  held  no  evidence  of  onrter.  (FaireUmm  t. 
5  Bht.  !t0O4.)  Wheie  tfaeie  wen  two  jeint 
~  mw  lor  jeen,  and  one  reaaii«d  ^  other  to 
and  be  did  eo,  this  waa  held  to  be  sn  aetaal 
am,  CkPftS;  but  lee  Antm.  Ibid.  Ul, 
JeinUtennBtB.  (P.  m.))  When 
doivii  by  a  lailway  oonmany,  and  a 


fte  site  of  then,  this  was  hdd  aneh  an  oeca- 

lonled  to  an  actual  oaster  of  a  tenant  in  oommon 

■f  &e  framiaeB.    (Dm  d.  fTown  v.  Hm-n,  6  Meea.  Ic  W. 

j64;  3Id.383.)    Wbere a leatnler denaed  an  eatate  to  his 

bmher  nnd  aiafeer  far  their  lives  and  the  life  of  the  survmir, 

ad  after  ttieir  deoease  to  John  H.,  £.&,  and  S.  H.,(tiieir 

ckUen)  as  tenants  in  oommon  in  fee ;  ihe  survivor  of  the 

fer  fife  died  in  1777,  and  8.  H.,  one  of  the  devines  in 

eontinaed  afterwards  to  reride  on  the  penuses 

John  B.,  another  of  the  devisees  in  remainder,  cbed 

aa  Nov.  1790,  bnving  devised  his  freehold  estates  to  biswife 

fer  fife,  and  after  her  decease  to  lus  three  dangfatera.    By  in<- 

dahaitt  made  in  tbe  yean  1791  and  1792,  James  H.,  de- 

soifaed  aa  heir  at  law  of  John  H.  his  brother,  deceased,  and 

fee  two  odier  devisees  in  vemamder  named  in  the  will  of  Ibe 

ieatator  oovenaated  to  levy  a  fine  of  the  devised  pre- 

to  emm  to  the  aae  ef  each  fpenons  as  they  should 

Lt;  and  afterwards  by  indenture  rooting  that  a  fine  had 

lened,  appointed  the  premises  to  P.  in  fee,  who  in  1792 

thenfupon,  and  oontinmed  from  tbenoefoith  in  ondia- 

poflBBKKm  of  the  whole.    It  was  held,  ia  an  ejectment 

broacfat  against  P.  by  the  heir  at  law  of  one  of  John  H.^ 

feufch'rii,  (wbioh  daughter,  on  &e  death  of  her  mother,  the 

teaant  far  life  under  &  will  of  John  H.,  was  under  oovsr- 

Ime.)  Aat  the  deeds  of  1791  and  1792,  under  which  P. 

daaoBBdy  wese,  as  againat  him,  evidence  of  the  seiBin  of  John 

H.  at  the  time  of  makiae  his  vrill  and  of  his  death ;  and  that, 

Iv  of  those  oeeds,  the  seisin  of  8.  H.  the  co-teaaat 

being  the  senin  of  John  H.  there  was  no  ground 

an  ouster  of  John  H.    (Dm  d.  Tham  v.  Phillipi, 

S&feAd.75d.) 

Wbmn  one  teaant  in  common  levied  a  fine  of  the  whole 
Mfesae,  and  reoepved  the  reals  for  nearly  five  years  afterwards 
nithont  account,  it  was  held  not  sufficient  to  warrant  a  direc- 
tisn  la  the  jnry,  against  the  justice  of  the  case,  to  find  an  actual 
florter  of  the  companion,  so  as  to  require  an  actual  en^  to 
aieal  the  fine.  (PmembU  d.  HornbUmer  v.  Rsad,  1  ^Mt, 
S6B.)  So  an  actml  entry  was  not  required  by  one  tenant  in 
cssBosi  to  arad  a  fine  faned  by  the  other  of  the  reveision  of 
the  whole  estate,  as  there  ooald  be  no  actual  ouster  of  the  te- 
vcabn.    (Dm  v.  EZ^iot,  1  B.  &  Aid.  85.) 
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^ectment  by  At  the  oommon  law,  generally  speaking,  one  tenant  in  com 
^jfpyt  ^  n^oi^  cannot  maintain  an  ejectment  against  another  tenant  ii 
common,  because  the  possession  of  one  tenant  in  common  i 
the  possession  of  the  other,  and,  to  enable  the  party  oomplaio 
ing  to  maintain  an  ejectment,  there  must  be  an  ouster  of  th 
party  complaining.  But  where  the  claimant  tenant  in  com 
mon  has  not  been  in  the  participation  of  the  rents  and  profit 
for  a  considerable  lengtn  of  tune,  and  other  circumstance 
concur,  the  judge  will  £rect  the  jury  to  take  into  consideratio] 
whether  they  will  presume  that  there  has  been  ouster :  as  t 
which  see  the  cases  of  Doe  dem.  Fither  v.  Prouer,  1  Cowp 
217  ;  Doe  dem.  Hellings  v.  Bird,  11  East,  49 ;  and  Doe  dem 
Whiu  V.  Cuffy  1  Campb.  173.  And  if  the  jury  find  an  ouster 
then  the  right  of  the  lessor  of  the  plaintiff  to  an  undividei 
share  will  be  decided  exactly  in  the  same  way  as  if  he  hai 
brought  his  ejectment  for  an  entirety.  And  so  also  if  the  con 
sent  rule  admits  an  ouster  as  well  as  the  lease  to,  and  entry  of 
the  nominal  plaintiff,  this  admission  in  the  consent  rule  wil 
prevent  the  defendant  from  setting  up  that  he  is  tenant  in  com* 
mon  with  the  lessor  of  the  plaintiff ;  and  then  also  the  title  of  tlM 
lessor  of  the  plaintiff  to  enter  will  alone  be  to  be  decided.  (  CuUei 
V.  Doe  d.  Taylerton,  U  Ad.  6c  £11.  1014,  1015  ;  3  P.  &  Dav 
539.)  In  ejectment  by  one  tenant  in  common  against  another,  il 
is  necessary  either  to  prove  an  actual  ouster,  or  to  produce  iht 
consent  rule  to  confess  lease,  entry  and  ouster.  (Doe  d.  WhiU 
T.  Cuff,  1  Campb.  173.  See  3  P.  &  Dav.  54a )  In  ejectmenf 
by  one  tenant  m  common  against  his  companion,  the  defendant 
will  be  allowed  (smce  the  sUt.  3  &  4  Wm.  4,  c.  27,  s.  12,)  ts 
enter  into  the  limited  consent  rule  to  oonfeas  lease,  entry  and 
outter  of  the  nominal  plaintiff,  in  case  an  actual  ouster  of  plain- 
tiff's lessor  should  be  proved  at  the  trial,  but  not  otherwise. 
(Dm  d.  RichardMon  v.  Hce,  2  Jurist,  1090.) 

There  can  be  no  ouster  between  tenants  in  oommon  in  pos- 
session :  and  therefore  if  one  takes  more  than  his  share  of  the 
rents,  the  only  remedy  is  account,  either  by  action  under  the 
staL  4  Anne,  c.  1 6,  s.  27,  or  by  bill  in  equity.  (  Deny*  y.Skutk- 
hurgh,  4  Y.  &  Coll.  42.  See  Wheelgr  v.  Horn,  Willes,  209 ; 
Walker  v.  Holyday,  Com.  R.  272.)  A  jomt  demise  in  eject* 
ment  cannot  be  supported  as  the  several  denuse  of  one  or  more 
of  the  lessors  whose  title  is  proved  at  the  trial ;  therefore  where 
the  demise  was  by  one  parcener  jointly  with  another  parcener, 
and  her  husband,  whose  titlejurs  uxori*  was  barred  by  fine  and 
non-claim,  there  cannot  be  a  verdict  for  the  other  plaintiff. 
(Dosd.  Blight  V.  Pett,  11  Ad.  &  £11.  842.) 

The  confession  of  ouster  in  the  consent  rule,  being  sufficient 
proof  of  actual  ouster  in  an  ejectment  by  one  tenant  in  com* 
mon,  &c.  against  another,  (  Oat«f  d.  Wigfull  v.  Brydon,  3  Burr. 
1895 ;  Doe  d.  White  v.  Cufft,  1  Camp.  173,)  it  was  usual  in 
such  cases  to  enter  into  a  special  rule  confessing  lease  and  entry 
only,  which  may  be  done  upon  the  defendant's  showing  by 
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liitnt  that  he  was  tenant  in  common  with  the  lessor  of  the 
phaliff,  and  denying  actual  onster.  (  Doe  d.  Gigner  v.  Rot, 
t  TmL  387.  See  Tidd's  Pr.  547 ;  Rosooe  on  Real  Ac- 
tiM,  574;  Bagtev's  New  Pr.  482—614 ;  stat  1  &  2  Vict 
e.74,  nibstitnting  tor  the  proceeding  by  ejectment  a  summary 
■afe  of  recovering  possession  of  tenements  held  without  rent, 
<rtt  a  rest  under  the  rate  of  £20.) 
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XIII.  And  be  it  further  enacted,  that  when  a  Ponewion  or 
fwnffer  brother  or  other  relation  of  the  person  *  'I!?"**'.  * 

LJi  J        I     .  i_  •       "/»    1      brother  not  to 

obtled  as  heir  to  the  possession  or  receipt  of  the  bethcpoMc^ 
po6ts  of  any  land,  or  to  the  receipt  of  any  rent,  {JjJJ.**'  ^ 
ibll  enter  into  the  possession  or  receipt  thereof, 
nch  possession  or  receipt  shall  not  be  deemed  to 
itt  the  possession  or  receipt  of  or  by  the  person 
^ded  as  heir.  (6) 

0)  If  a  man,  seised  of  certain  land  in  fee,  had  issue  two  Prior  »ute 

»Sf  and  died  seised  of  such  land,  and  the  younger  son  entered  the  Uw. 

^•batement  into  the  land,  the  statute  of  limitations  did  not 

^me  against  the  elder  son,  as  the  law  intended  that  he  en- 

Melaiming  as  heir  to  his  father,  being  the  same  title  as  that 

^  wbieh  the  elder  son  claimed.    (Litt.  s.  396  ;  Sharington  ▼. 

^^Bttn,  Plowd.  306.)    On  proof  that  the  sister  of  the  plain- 

tf  oecapied  the  estate  for  twenty  years,  and  that  the  defendant 

Moed  as  her  heir,  her  possession  would  be  construed  to  be  by 

<v^  and  license,  to  preserve  the  possession  of  the  brother, 

U^tMiefore  not  within  the  intent  of  the  statute  21  Jac.  1,  c. 

^^  The  presumpdon  ceased  if  it  appeared  that  the  brother 

Ubeea  in  the  actual  possession,  and  that  he  had  been  ousted 

%tfae  lister.    (  Page  v.  Self  by,  Bull.  N.  P.  102  ;  2  Stark,  on 

^.390. 2d  ed. ;  Co.  Litt  242 ;  Plowd,  298. 306.)    In  a  late 

^  where  it  appeared  that  on  the  drd  of  April,  1800,  L.  D. 

*d  ined  in  fee  of  lands,  and  immediately  on  his  death  his 

*M  Km  entered  into  possession  of  them,  being  the  devisee 

''*eh  lands  named  in  the  will  of  his  father,  which  was  only 

**^B^  by  two  witnesses.    On  the  7th  of  December,  1805, 

^  Mcond  son  mortgaged  those  lands,  aud  in  the  mortgage 

*>cribed  hhnself  as  executor,  heir  at  law,  and  devisee  of  his 

^^\  'n  1823,  the  second  son  died,  and  on  an  ejectment  by 

!^^l|arof  the  eldest  son  of  L.  D.,  it  was  held  that  he  was  not 

"^Kd  by  the  statute  of  limitations,  there  being  no  ground  to 

^'^'"nc  sn  actual  ouster  by  the  second  son.    For  the  motive 

2^  younger  brother  in  entering  was  not  a  matter  of  con- 

**'*twii.  and  the  circumstance  of  there  being  a  will  not  at- 

^"tedio  as  to  pass  real  estate  could  not,  as  to  that  questkm, 

1 
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make  any  difiereDce ;  for  the  entry  was  atill  nothing  but  aa 
entry  without  title,  such  a  will  being  in  fact  no  will  of  land. 
If  the  mortgage  had  been  by  feoffment,  it  would  have  amounted 
to  an  ouster  or  disseisin;  not  being  so,  it  could  only  be  con- 
sidered as  affording  some  ground  for  the  presumption  of  an 
ouster ;  a  question  which  it  was  unnecessary  to  decide,  inas* 
much  as  twenty  years  had  not  elapsed  unce  the  execution  of 
the  mortgage.  (  Letter  of  Dowdall  v.  Brynt,  Batty 's  Ir.  R.  373.) 
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Acknowiedff.  XIV.  Provided  always,  and  be  it  further  en«- 
|j|g"^t«n  to '  acted,  that  when  any  acknowledgment  of  the  title 
the  penoB  en.  of  the  person  entitled  to  any  land  or  rent  shall 

titled,  or  hit    1  ,     *^         .  ^      V  •  V  •  .     • 

agent,  to  b«  have  been  given  to  him  or  his  agent,  m  writing, 
*^"*'**io'n  '**  signed  by  the  person  in  possession  or  in  receipt  of 
receipt  of  the  profits  of  such  land,  or  in  receipt  of  such  rent, 
'****•  then  such   possession   or   receipt,  of  or   by  the 

*  person  by  whom  such  acknowledgment  shall  have 

been  given,  shall  be  deemed,  according  to  the 
meaning  of  this  act,  to  have  been  the  possession  or 
receipt  of  or  by  the  person  to  whom,  or  to  whose 
agent  such  acknowledgment  shall  have  been  given 
at  the  time  of  giving  the  same,  and  the  right  of 
such  last- mentioned  person,  or  any  person  claiming 
through  him,  to  make  an  entry  or  distress,  or  bring 
an  action  to  recover  such  land  or  rent,  shall  be 
deemed  to  have  first  accrued  at  and  not  before  the 
time  at  which  such  acknowledgment,  or  the  last  of 
such  acknowledgments,  if  more  than  one,  was 
given. (c) 

WhMl4uiac-  (c)  Whether  a  writing  amounts  to  an  acknowledgment  of 
knowtedg-  title  within  this  section  is  a  question  for  the  judge,  and  not  for 
'**"^  the  jury  to  decide.     (Dot  d.  Carton  v.  Edmoudt,  6  Mees.  & 

W.295;  MorreUv.  Frith,  3  M.  &  W.  402.)  A  party  ia 
possession  adversely  of  land,  being  applied  to  by  the  party 
claiming  title  to  it  to  pav  rent,  and  offered  a  lease  of  it,  wrote 
as  follows: — "Although  if  matters  were  contested,  I  am  of 
opinion  that  I  should  establish  a  legal  right  to  the  premises, 
yet,  under  all  circumstances,  1  have  made  up  my  mind  to  ac* 
cede  to  the  proposal  you  made  of  psying  a  morlerate  rent  oa 
an  agreement  for  a  term  of  twenty-one  years:"  the  baigain 
subsequently  went  off,  and  no  rent  was  paid  or  lease  executed. 
It  was  held  that  this  letter  was  not  an  acknowledgment  of  title 
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Mtiatbe  3  &  4  Wm.  4,  c.  27,  s.  14,  because  there  was  no 
U  bargain.  (  Dae  d  Cunon  v.  Edmonds^  6  Mees.  &  W; 
Si  See  Morrell  v.  FW/*,  3  Mee«.  &  W.  402  ) 

i  oorrapoDdenoe  by  a  party  in  possession  of  property  with 
^a^lorof  a  society,  by  which  he  merely  professed  to  hold 
Resales  Dotil  an  account  on  the  foot  of  chaf|;e<,  to  which  he 
vaesmled.  should  be  closed ,  and  offered  to  refer  to  arbitration 
>&qaeitioos  touching  such  account,  as  the  only  matter  in 
^te,  was  held  to  amount  to  a  written  acknowledgment  of  the 
pvBtiff  s  title,  and  save  it  from  being  barred.  ( Tncorptn-ated 
tef  V.  Richard*,  1  Connor  &  Lawsou,  86.)  A  correspon- 
^na  iMween  parties,  the  one  claiming  a  right  to  the  property, 
■d  the  other  an  incumbrance  on  it,  would  not  amount  to  an 
|iboiriedgment  of  title,  because  there  might  be  an  infirmity 
■  tbe  title  acknowledged,  which  would  give  a  third  person 
itide against  one  or  both  of  them.  (Id.  86.)  The  acknow- 
Mgrneat  must  be  in  writing,  and  it  may  be  doubted  whether 
pvel  evidence  of  the  acknowledgment  will  be  excluded. 
(Mm  V.  Wtlliams,  7  Bing.  168 ;  4  M.  &  P.  811) 

Tbc  requiring  an  acknowledgment  in  writing  to  take  a  case  Acknowledge 
« of  die  new  statute  of  limitations,  is  adopted  by  analogy  to  ^ult}^ 
*tstaL  9  Geo.  4,  c.  14,  in  this  section,  and  in  the  28th,  40th,  ''"""»• 
tt^  42d  sections  of  this  act,  and  in  tbe  5tli  section  of  the  3  &c 
4  Will  4,  c.  42.     It  may  be  proper  to  remark,  that  a  differ- 
(ve  oecars  in  the  langua^  of  these  sections.    Thus,  under 
^  14tii  section,  the  acknowledgment  ii?  to  be  given  to  the 
P^io  possesnon,  or  his  a^ent,  signed  by  the  person  in  pes- 
■■ioa.    By  the  28th  section,  twenty  gears'  possession  by  a 
*<'tgagee  will  bar  the  right  of  redemption,  unless  an  acknow- 
^'gnentof  such  right  shall  have  been  given  to  the  mortgagor 
*  iMte  person  clatmiog  his  estate,  or  to  the  agent  of  such 
*^tgagor  or  person,  signed  by  the  mortgagee,  or  the  person 
(^■uog  through  him. 

%  the  40th  section,  money  charged  upon  land  and  legacies 
*i*  to  be  deemed  satisfied  at  the' end  of  twenty  years,  unless 
*^  part  of  the  principal,  or  some  interest  thereon,  shall  have 
^  paid,  or  some  acknowledgment  of  the  right  thereto  shall 
^  been  given  in  writing,  signed  by  the  person  by  whom  the 
*<*c  shall  be  payable,  or  his  agent,  to  the  person  entitled 
|^>CU),  or  his  agent.  By  the  42d  section,  no  arrears  of  rent  or 
"|Bttt  are  to  Iw  recovered,  but  within  six  years  after  the  same 
**n  bve  become  doe,  or  next  after  an  acknowledgment  of 
^suaeiball  have  been  given  to  the  person  entitled  thereto, 
^bagfnt,  signed  by  the  person  by  whom  the  same  was  pay- 
^<ar  his  a/^ene.  The  cases  as  to  acknowledgments  under 
1^^  and  42nd  sections  of  this  act,  and  under  9  Geo.  4,  c. 
M.  ait  collected  in  the  note  to  the  40th  section. 

%  the  5th  section  of  3  &  4  Will.  4,  c.  42,  (limiting  the 
^vilhm  which  actions  on  specialties  are  to  be  brought,) 
^  acknowledgment,  either  by  writing  signed  by  the  party 
^  1^  rirtoe  of  a  specialty,  or  his  agent,  or  part  payment  or 
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part  latifl&ctioii  on  account  of  any  prindiNil  or  interest  doA 
thereon,  will  take  a  case  out  of  that  act. 

It  will  be  seen  that  the  acknowled^ent  required  by  Lord 
Tenterden's  act,  9  Geo.  4,  c.  14.  s.  1 ,  is  to  be  made  or  contained 
by  or  in  somewriting  to  be  signed  by  the  paity  chargeable 
thereby.  Under  this  statute,  a  signature  by  the  agent  of  the  par^ 
to  be  charged,  is  not  sufficient  to  take  a  case  out  of  the  stetats  of 
limiUtioDs,  21  Jac.  1,  c.  16.    ( HvdB  v.  Johnaon,  3  Scott,  289  ; 

2  Bing.  N.  C.  778.)  This  decision,  it  k  conceived,  will  be 
applicable  to  an  acknowledgment  under  the  14th  section  of 

3  fie  4  Wm.  4,  c  27,  which  requires  a  signature  by  the  penea 
in  possession,  or  in  receipt  of  the  profits  of  land,  or  of  the  feiit» 
but  not  to  the  cases  under  the  other  sections,  where  a  signature 
is  required  to  be  by  the  party  or  his  agent,  {Lard  St  John 
V.  Baughton,  9  Sim.  216.) 


TIME  OF  LIMITATION  ENLARGED. 

Possession  not  adverse  at  passing  of  Act, 

Where  pot-  XV.  Provided  also,  and  be  it  further  enacted, 
S^eneatthe  that  when  no  such  acknowledgment  as  aforesaid 
time  of  pan-  g]^^\\  jj^ve  been  ffiven  before  the  passine  of  this 

iDg  the  act,  ,.  o.  •./•^i^is^i. 

the  right  shall  act,  and  the  possession  or  receipt  of  the  profits  of 

SmiMh?eSd  **>®  ^*"^»  ^i*  "^®  receiptor  the  rent,  shall  not  at  the 
uf  five  years  time  of  the  passiog  of  this  act  have  been  adverse 
arterwarda.     ^^  ^y^^  ^.j^j^^  ^^  ^j^l^  ^^  ^^le  person  claiming  to  be 

entitled  thereto,  then  such  person,  or  the  person 
claiming  through  him,  may,  notwithstanding  the 
period  of  twenty  years,  hereinbefore  limited,  shall 
have  expired,  make  an  entry,  or  distress,  or  bring 
an  action  to  recover  such  land  or  interest,  at  any 
time  within  five  years  next  after  the  passing  of 
this  act.  (d) 

Caiet  on  con-  (d)  The  policy  of  the  act  3  &  4  Will.  4,  c.  27.  was  to  make 
straciioo  of  ^  possesaion  of  twenty  years  confirm  a  title,  subject  to  certain 
II  sec  OD.  gjjggp^Q^g^  One  of  those  exceptions  is,  where  there  has  been 
an  acknowledgment  in  writing  according  to  the  1 4th  section ; 
the  other,  where  the  possession,  at  the  time  of  the  passing  of 
the  act,  was  not  ad\erse  :  and  in  such  cases,  it  was  accord- 
ingly considered,  that  the  parties  should  have  five  years  for  the 
recovery  of  the  land  or  interest  claimed.  (2  Brady,  Adair  & 
Moore,  95.)  This  section  does  not  give  five  additional  years 
to  the  party  claiming,  if  the  possession  was  advene  to  his  right 
•t  the  time  of  the  passing  of  the  act  (24th  July,  1833.) 
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iaihn  V.  Nfwlmnd,  U  Ad.  &  Ell.  44 ;  3  P.  &  Bav.  128. 
8«Ciitf<9  ▼.  i>M  d.  Taylerson,  3  P.  &  Da  v.  551  ;  O'SvUivan 
tiJf'Jmmy,  2  Brady,  A.  &  M.  95,  96.)  Adverse  possession, 
viaUw  meaQing  of  the  1 5th  section  of  the  3  &  4  Will.  4, 
^37,  is  Bot  an  adyerae  possession  for  twenty  years :  it  was 
Uitfaerelbre,  that  a  possession  for  twenty  years,  without  pay- 
■Msfreotor  an  acknowledgment  of  title,  was  sufficient  to 
^n  ejectment  bronght  for  the  recovery  of  lands  where  the 
pMMBon  was  adverse  at  the  time  of  the  passing  of  the  act,  al- 
^■gh  lacb  poiBcasion  had  not  been  adverse  for  a  period  of 
*My  yeari.  (Lessee  of  0^ Sullivan  v.  M*Sweeny,  2  Brady, 
^k  Moore,  89.) 

TheqaestioD  as  to  the  fact  of  an  adverse  possession,  such  as 
"^  Iffiog  a  party  within  this  section,  must  be  determined  as 
<«aild  have  been  if  the  act  had  never  passed.  {Doe  d.  Jones 
f.  JTiUiflw,  5  Ad.  &  Ell  296.) 

Infection  only  applies  where  the  possesaon  was  not  ad- 
^tttaec<miing  to  the  former  state  of  the  law  at  the  time  of  the 
Nag  of  the  act,  that  is,  July  24, 1833.  {Nepean  v.  Doe  d. 
'"'fit.  2  Mees.  &  W.  91 1 .)  In  an  ejectment  on  the  title  by 
^  eopaiceDor  against  the  other  it  was  held,  that  if  the  pos- 
'■■•B  of  the  defendant  be  adverse  to  the  title  of  the  lessor  of 
Atptamiiffat  the  time  of  the  passing  of  the  stat.  3  &  4  Wm.  4, 
^^  though  it  baa  not  been  so  for  the  period  of  twenty  years 
"^1  the  case  ia  not  within  the  1 5th  section  of  the  act.  Ad- 
'Bae  poaiession,  within  the  meaning  of  that  section,  is  not 
l^ciK  possession  for  the  period  of  twenty  years  antecedent  to 
^  pssBBg  of  the  act.  If  the  possession  be  adverse  at  the 
^  of  the  passing  of  the  act,  and  it  appear  that  the  defendant 
"^  not  been  in  the  sole  and  exclusive  possession  of  the  lands, 
"wt  acknowledgment  or  account,  for  more  than  twenty 
Pn  befi»re  the  ejectment  was  brought,  the  title  of  the  lessor 
f  <^  plsintiff  is  barred.  (  Lesue  of  0*SuUitan  v.  M' Sweeny, 
»J«M8&  Carey,  296.) 

B.  iBortgaged  land  in  fee  to  I.,  subject  to  a  proviso  of  cesser 
^  payment  of  the  money  secured  upon  a  day  more  than 
Jl^ii^yeara  before  the  passing  of  the  stat.  3  &  4  Wm.  4,  c.  27. 
1^^  twenty  years  before  the  passing  of  the  statute,  D.  ac- 
^Wged  that  the  mortgage  money  was  unpaid.  On  eject- 
*at  hroueht  by  the  heir  of  I.  within  five  years  after  the 
Msg  of  Uie  statute,  the  jury  found  that  the  mortgage  money 
J^TtDpud :  it  was  held,  that  the  ejectment  was  not  barred 
■7  section  2,  D.'s  possession  not  being  adverse  at  the  time  of 
P'i'^the  statute,  and  therefore  the  lessor  of  the  plaintiff 
■**•  oy  section  15,  five  years  from  that  time  to  bring  the 
|w>B.thoqgh  no  proof  was  given  that  he  had  ever  been  in 
Cjf^iuai  or  received  rent  or  interest.  (Doe  d.  Jones  v. 
*^"«.5Ad.acEll.291.) 

*^<  being  owner  in  fee  of  certain  lands,  I.  occupied  them 
^Jveoty  years,  and  until  his  own  death,  which  was  before 
^.s death.    After  I.'s  death,  his  widow,  and  afterwards  the 
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defendant,  wbo  was  eldest  son  of  I.,  held  on  till  and  after  the 
death  of  W.,  and  until  ejectment  was  brought  by  W/s  de- 
visee, within  five  years  of  the  passing  of  stat.  3  &  4  Wm.  4, 
c.  27.  The  jury  found  that  the  possession  was  not  adverse  to 
W. :  it  was  held,  that  the  lessor  of  the  plain liflf  was  not  barredL 
by  sections  2  and  7,  but  had  five  years  from  the  passing  of  tbe 
ptatute  under  section  15 ;  and  that  the  defendant  could  not  resist 
the  action  on  the  ground  that,  having  had  no  notice,  he  still  con- 
tinued tenant  at  will  (  Uoe  d.  Burgnt  v.  Thomphon,  5  Ad.  &c 
Ell.  532 ;  1  Nev.  &  P.  2 1 5. )  By  a  marriage  settlement,  a  hus- 
band entitled  to  the  moiety  of  an  estate  in  fee,  which  moiety  ori- 
ginally belonged  to  his  wife :  during  the  coverture,  the  other 
moiety  descended  to  the  wife,  as  heiress  at  law  to  her  brother. 
The  wife  afterwards  died,  in  the  husband's  lifetime,  without  isaue, 
and  the  husband,  from  the  time  of  her  death,  in  April,  1815, 
till  a  sale  of  the  estate  in  November.  1 838,  remained  in  un- 
interrupted possession  of  the  entire  property,  without  making 
anv  acknowledgment  of  the  title  of  any  other  person  :  it  wss 
held,  that  this  was  a  case  faUing  within  the  1 5th  section  of  the 
Stat.  3  6t,A  Wm.  4.  c.  27,  and  that,  notwithstanding  the  hus- 
band's possession  of  the  moiety  which  descended  to  the  wils 
might  not  be  adverse,  the  heir  at  law  of  the  wife,  not  having 
made  his  claim  within  five  years  after  the  passing  of  the  act, 
was  barred  by  the  statute.  {Ex  parte  Haseil,  in  re  ManchuUr 
Cat  Act,  3  Jur.  UOl ;  3  Y.  &  Coll.  617.) 


Of  Disabilities. 

J^dJ^bSr        XVI.  Provided  always,  and  be  it  further  en- 

oMnfucy,     acted,  that  if  at  the  time  at  which  the  right  of  any 

vert?^'  "*'     person  to  make  an  entry,  or  distress,  or  bring  an 

beyond* sets,  action  to  recover  any  land  or  rent,  shall  have  first 

pre^enuiives  accrued^sji foresaid,  such  person  shall liave  Seen 

to  be  allowed  under  any  of  the  disabilities  hereinafter  mentioned, 

fnmih"teT-  (that  is  to  say,)  infancy,  coverture,  idiotcy,  lunacy, 

mtnauonof    unsoundness  of  mind,  or  absence  beyond  seas,  (e) 

lity  or  death.  th^D  such  person,  or  the  person  claiming  through 

him,  may,  notwithstanding  the  period  of  twenty 

years,    hereinbefore  limited,   shall  have  expired, 

make    an  entry  or  distress,  or  bring  an  action 

to  recover  such  land  or  rent,  at  any  time  within 

ten  years  next  after  the  time  at  which  the  person 

to  whom  such  right  shall  have   first  accrued  as 

aforesaid  shall  have  ceased  to  be  under  any  such 
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^    '^ity,  or  shall  have  died  (which  shall  hare  first 

(<)  See  section  19,  pott,  p.  181,  as  to  what  places  are  not  to 
Wdtemc<i  beyond  seas. 
if  )  It  vrill  be  observed  that  imprisonment  is  not  a  disability 
"^  '^  this  act.  The  disability  of  imprisonment  was  omitted  in 
itioa  on  the  gronod  that  imprisonment,  whether  under 
'  enminal  process,  is  of  short  and  defined  duration  ;  and 
its  coDtinaance,  the  party  has  ample  means  of  oommn- 
a  writh  friends  and  professional  advisers.  (1  Real 
Am.  Kep.  44.)  Imprisonment  is  still  a  disability  under  stat. 
SlJac.  1,  c.  16. 

Thestsi.2l  Jae.  l,c.  16.  s.  2,  (10  Car.  1  sess  2,c.  6,  8.13, 
h.)  contained  a  proviso,  that,  "  if  any  person  having  right  of 
9try  slM>ald  be,  at  the  dme  his  right  or  title /frtf  descended,  ac- 
cned.  eome,  or  fallen,  within  the  age  of  21  years,  feme  covert, 
m  C9mip^9  mentis,  imprisoned,  or  beyond  seas,  then  such  person 
«d  kis  heir  might,  notwithstanding  the  said  20  years  had  ex- 
fired,  bring  his  action,  or  make  his  entry,  as  he  might  have  done 
Wove  that  act ;  so  as  such  person  or  bis  heir  shall,  within  ten 
wars  next  after  his  and  their  full  age,  discoverture,  coming  of 
wmd  mind,  enlargement  out  of  pri^n,  or  coming  into  this 
KafaD,  or  death,  take  benefit  of  and  sue  forth  the  same ;  and 
..It  no  time  after  the  said  ten  years."    I^  the  construction  of  CoMiraetion 
that  clause,  it  was  held  that  it  only  extended  to  the  persons  on  ^f  Mving 
whom  the  right^Vtt  descended,  and  that  when  the  statute  had  ^i  jae.  i 
OBce  began  to  run,  no  subsequent  disability*,  j^ber  volunUiry  c.  10. 
,  •  or  mvoluntary.  would  prevenTtirxtpieration.     ( Doe  if.  Durourt 
v.^es.  4  T.  U.  3T0 ;  and  see  Start  v.  Melluh,  2  Atk.  610— 
614;  Str.  556,  1  Wils.  134.)    Thus,  where  a  tenant  in  Uil 
died,  with  issue  in  tail,  a  feme  covert,  who  died  under  cover- 
tore,  leaving  issue  two  sons,  both  infants,  the  eldest  attained 
twenty-one,  and  died  vdtbout  issue,  leaving  his  brother  under 
a^  who  did  not  prosecute  his  claim  within  ten  years  after  he 
aiiiDned  twenty-one,  nor  until  more  than  twenty  years  had 
slapsed  since  the  right  first  descended.     He  was  held  to  be 
baind  by  the  statute,  on  the  ground  that  the  time  began  to  run 
against  the  eldest  son  when  he  attained  twenty-one,  and  no 
s^sequent  dtsability  could  stop  it ;  therefore,  he  and  his  heurs 
hid  only  ten  years  from  ihe  dme  he  attained  twenty-one. 
{Cttttnily.  Outton,  4  Taunt  826.)    When  the  ancestor,  to 
whom  the  right  first  accrued,  died  under  a  disability,  which 
mpended  the  operation  of  the  statute,  it  was  held,  that  his 
heir  must  enter  within  ten  years  next  after  his  ancestor *s  death, 
mrided  more  than  twenty  years  had  elapsed  from  the  time  of 
tte  eomoenoement  of  the  ancestor's  title  to  the  expiration  of 
tk  leo  yean.     (  Doe  d.  Genrge  v.  J  man,  6  East,  80.)    It  was 
ooee,  indeed,  contended,  that  the  meaning  of  the  saving  clause 
was  to  allow  every  person  at  least  twenty  years  after  nis  own 
litie  aooiied,  if  there  was  a  continuing  disability,  from  the  death 
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of  the  ancestor  last  seised,  and  ten  yean  more  to  the  heir  of 
the  person  dying  under  a  disability,  which  ten  years  were  in 
additioo  to  the  twenty  years  allowed  by  the  first  clause ;  but 
it  was  justly  observed  by  the  court,  that  if  that  construction 
could  prevail,  there  was  no  calculating  how  far  the  statute 
would  be  carried,  by  parents  and  children  dying  under  age, 
or  continuing  under  other  disabilities  in  succession,  and  that 
the  word  deaths  in  the  second  clause,  meant  and  referred  to 
the  death  of  the  person  to  whom  the  right^rtt  accrued,  and 
was  properly  introduced  in  order  to  obviate  a  difficulty  which 
had  arisen  in  the  cave  of  Stowell  v.  Lord  2^uch,  Plowd.  366^ 
upon  the  construction  of  the  statute  of  fines,  from  the  omission 
of  that  word,  and  that  the  statute  meant  that  the  heir  of  every 
person,  to  which  person  a  right  of  entry  had  accrued  duiing 
any  of  the  disabilities  there  stated,  should  have  ten  years  from 
the  death  of  his  ancestor,  to  whom  the  right  first  accrued 
during  the  period  of  disability,  and  who  died  under  such  dis- 
ability, notwithstanding  the  twenty  years  from  the  first  accm* 
in^  of  the  title  to  the  ancestor  should  have  before  expired. 
(Doe  d.  Georgt  v.  Jetton,  6  Kast,  80.)  Where  an  estate  de- 
scended to  parceners,  one  of  whom  was  under  a  disability, 
which  continued  more  than  twenty  years,  and  the  other  did  not 
enter  within  that  period,  the  disability  of  the  one  was  held  not 
to  preserve  the  title  of  the  other  after  the  twenty  years  had 
elapsed.     (Doe  d.  Langdon  v.  RoaUton,  2  Taunt.  441.) 

It  was  said  by  Lord  Chancellor  Hardwicke,  that  if  a  man 
both  of  non  sane  memory  and  out  of  the  kingdom  came  into 
the  kin^om  and  then  went  out  again,  his  non-sane  memory 
continuinff,  his  privilege  as  to  being  out  of  the  kingdom  was 
gone,  and  his  privilege  as  to  non  sane  memory  would  cease 
n>om  the  time  he  returned  to  his  senses.  (2  Atk.  610 — 614.) 
If  a  party  at  the  time  the  cause  of  action  accrues  is  abroad, 
the  statute  does  not  begin  to  run  until  he  comes  to  England  ; 
and  if  he  never  comes,  he  has  always  a  right  of  action  while 
he  lives  abroad,  and  so  have  his  executors  or  administrators 
after  his  death.  (Strithorst  v.  Gntme,  3  Wils.  145.)  If  a 
plaintifi^  be  in  England  when  the  cause  of  action  accrues,  the 
time  of  limitation  begins  to  run,  and  a  subsequent  departure 
from  the  kingdom,  and  going  beyond  the  seas,  will  not  entitle 
the  plaintiff  or  his  representative  to  maintain  an  action  after 
the  expiration  of  the  limited  time.  (Smith  v.  Hill,  I  Wila. 
134.  See  Lord  Kenyon's  observations,  4  T.  R.  311  }  Denyt 
Shuckburgh,  4  Y.  &  Coll.  47.)  So  where  there  are  several 
partners,  some  of  whom  are  in  England  at  the  time  the  right 
of  action  aocrues  and  others  beyond  the  seas,  the  action 
must  be  brought  within  six  years  next  after  die  cause  of 
action  accrued,  notwithstanding  the  absence  of  some  of  the 
partners  beyond  the  seas.  ( Perry  and  others  v.  Jackton,  4 
T.  R.516.) 
Presonption  Where  a  person  has  not  been  heard  of  for  many  yean,  the 
of  deaih.        presumption  of  the  duration  of  life  oeases  at  the  end  of  WTen 
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Jtm,  a  period  which  has  been  fixed  from  analogy  to  the  statute 
ftH^xoj,  (1  Jac  1,  c.  11,  s.  2,)  and  the  statute  concerning 
hta  determinable  on  lives.  ( 19  Car.  2,  c.  6.)  Thus,  upon 
ipki  of  coverture,  where  the  husband  had  gone  abroad 
t"iive  jears  before,  the  defendant  was  called  upon  to  pitnre 
iift  he  was  alive  within  the  last  seven  years.  ( Hcpewell  r. 
ft  ?imiM,  2  Campb.  113.)  Where  a  tenant  for  life  had  not 
^  heard  of  for  fourteen  yean  by  a  person  residing  on  the 
MMe,  it  was  held  to  be  presumptive  evidence  of  his  death. 
(iWv.  Dtakin,  4  B.  &  Aid.  433 ;  see  2  Id.  386.)  It  was 
kU  that  where  no  account  could  be  given  of  a  person  within 
^tteeption  of  the  statute  21  Jac.  I,  c.  16,  s.  2,  he  would 
kpieBOffied  to  be  dead  at  the  expiration  of  seven  years  from 
ie  hat  account  of  him.  (Dm  d.  Gtorge  v.  Jfuon,  6  East, 
^)  Proof  that  a  person  sailed  in  a  ship  bound  to  die  West 
wi  same  years  ago,  which  has  not  since  been  heard  of,  is 
cnfeaee  upon  which  a  jury  may  {>resuroe  that  the  individual 
*  ^cad  *,  but  the  time  of  the  death,  if  it  become  material,  must 
^^od  upon  the  particular  circumstances  of  the  case.  (  Wat' 
mr,  Kimg,  1  Stark.  N.  P.  C.  121 ;  Patertm  v.  Biack,  Park's 
hs.433-,  I  Bl.  R.  404.)  The  burthen  of  proof  is  on  those 
iKrting  the  death.  (  WiUon  v.  Hodges,  2  East.  312.) 

HiOBgh  where  a  party  has  not  been  heard  of  for  seven  years 
^  ^ug  abroad,  he  will,  at  the  exphration  of  that  time,  be 
F^"UB6d  to  be  dead,  there  is  no  presumption  raised  by  law  as 
^tbe  time  when  the  death  actually  took  place ;  but  this  is  a 


\ 


oonoeming  which  the  jury  must  form  their  own  opinion 

^  the  particular  &ctB  of  the  case.    And  therefore  an  eject- 

^^  bfougfat  by  a  remainder-man  more  than  twenty,  but  less 

wa  twenty-seven,  years  since  the  tenant  for  life  was  last 

2^  of,  caonot  be  supported  without  other  evidence  firom 

*Jj^  the  jury  may  infer  that  the  tenant  for  h'fe  was  alive 

JJ«a twenty  years.  (Doe d.  Knight  v.  Nepean,  2  Nev.  &  M. 

2^>  ^  B.  &  Ad.  86.)    In  that  case  it  was  necessary  to  show 

*y  ^  ejectment  was  brought  within  twenty  years  of  the 

^1^^  ^  V^^»  &n<i  for  that  purpose  it  was  insisted,  that 

'l^'^Qgh  after  a  lapse  of  seven  years  after  a  party  was  last 

"^  of  the  law  presumes  him  to  be  dead,  yet  that  the  pre- 

^^^ '« that  he  lives  during  the  whole  of  that  period ;  but 

ve  Govt  of  ExchMuer  Chamber,  on  appeal  from  the  Court 

"^^Pg'g  Bench,  affirmed  the  doctrine  there  laid  down  "  that 

2^%  pereon  goes  abroad  and  is  not  heard  of  for  seven  years, 

^Uw  presumes  the  fact  that  such  person  is  dead,  but  not 

yPB  died  at  the  beginning  or  end  of  any  particular  period 

r^  ^<>Be  seven  years  ;  that  if  it  be  important  to  any  person 

■Botiblisb  the  precise  time  of  such  person's  death,  he  must 

^"o  by  evidence  of  some  sort,  to  be  laid  before  the  jury  for 

^Pi'poee,  beyond  the  mere  lapse  of  seven  years  since  such 

P**  ^tis  heard  of.    The  presumption  of  law  relates  only  to 

"^  «ct  of  death :  the  time  of  death,  whenever  it  is  material, 

^^^  %  subject  of  distinct  proof."    (Nepean  v.  Dm  d. 
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Knight,  2  Meet.  &  W.  894.    See  Doe  d.  Knight  v.  Nepean, 
6  B.  &  Ad.  86  ;  2  Nev.  &  M.  219 ;  Rei  v.  Inh,  of  Harbame, 
2  Ad.  &  Ei.  540 ;  4  Nev.  &  M.  341  ;  Rex  ▼.  Twyning,  2  B.  & 
Aid.  386.)     Where  it  is  necessary  to  a  plea  of  justification, 
under  a  lease  from  tenant  for  life,  that  he  should  be  still  living, 
the  defendant  roust  aver  the  continuance  of  the  life,  otherwise 
the  plea  is  bad  on  general  demurrer.  ( DaifreU  v.  Hoare,A  Per. 
&  Dav.  114.)    A  declaration  for  rent  by  assignee  of  a  reversion 
for  the  life  of  a  third  person  against  assignee  of  the  term,  omitted 
to  aver  that  c»tui  que  vie  was  living  when  the  rent  accrued ; 
it  was  held  that  the  continuance  of  the  life  was  not  to  be  im- 
plied from  the  mere  deduction  of  title,  and  an  acknowledgment 
m  the  breach  that  "  after  the  plaintiff  became  so  seised  the  rent 
became  due  and  still  is  in  arrear  to  the  plaiDtiff,"  and  that  the 
declaration  was  bad  on  general  demurrer.    (  Fryer  v.  Coanhs, 
4  Per.  &  Dav.  120;  11   Ad.  &  £11.403.)     Jn  Webtter  v. 
Birehmore,  (13  Ves.  362,)  the  presumption  of  death  from 
length  of  time  was  held  to  have  relation  to  the  commencement 
of  the  period  of  uncertainty  as  to  the  existence  of  the  party 
when  he  was  proved  to  have  been  in  a  desperate  state  of 
health,  and  was  to  have  returned  to  his  relation  in  six  months. 
In  SUUiky.  Booth,  (1  Y.  fit  Coll.  N.  C.  117,)  a  party  was 
presumed  to  have  died  at  a  particular  time  within  the  seven 
years  after  he  had  been  last  heard  of.  the  particular  time 
being  the  hurricane  months,    and  the  party  having  sailed 
from  Demerura  before  the  expiration  of  such  hurricane  months. 
Where  a  testator  died  in  1829,  leavin?  a  will  in  favour  of 
his  children,  one  of  whom  went  abroad  m  1809,  and  had  not 
been  heard  of  since  1815.    Bo:h  before  and  after  the  testator's 
death  endeavours  were  made,  by  inquiries  and  advertisements, 
to  ascertain  whether  such  child  were  living  or  dead,  but  with- 
out success :  it  was  held,  that  he  must  be  presumed  to  have 
died  before  the  date  of  the  will.     {Hint  v.  Baker,  8  Sim. 
443.)    In  establishing  a  title  upon  a  pedigree,  where  it  may 
be  necessary  to  throw  a  branch  of  the  family  out  of  the  case, 
it  is  sufficient  to  show  that  the  person  has  not  been  heard  of 
for  many  years,  to  put  the  opposite  party  upon  proof  that 
he  still  exists.     What  is  done  on  such  a  trial  is  no  injury  to 
the  man  or  his  issue,  if  he  should  afterwards  appear  and  claim 
the  estate.   ( JRoioe  v.  Hasiand,  1  W.  Bl.  404.    See  Fitz.  N.  B. 
196,  A.  L.)     Proof  by  one  of  a  family,  that  many  yean  before 
a  younger  brother  of  the  person  last  seised  had  gone  abroad, 
and  that  the  repute  of  the  family  was  that  he  had  died  there, 
and  that  the  witness  had  never  heard  in  the  family  of  his  having 
been  married,  is  piimd  facie  evidence  of  his  death  without  issue 
to  entitle  the  next  claimant  by  descent  to  recover  in  ejectment. 
(Doe  d.  Banning  v.  Griffin,  15  East,  293.)    The  death  of  a 
legatee  has  been  presumed  from  twenty  five  years'  absence 
abroad  without  being  heard  of.  (Dtaon  v.  Dtion,  3  Br.  C.  C 
510.)    On  a  reference  to  the  master  to  inquire  whether  a 
legatee  was  living  or  dead,  the  certificate  of  the  master  statiog 
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tetbe  legatee  had  been  abroad  twenty-eight  yean,  and  not 
in  heard  of  ibr  twenty-seven  yean,  and  his  opinion  that  be 
M  a  the  life  time  of  the  testator,  was  the  foundation  of  a 
^Boce.  {Letr.  WiUoek,  6  Yes.  606;  Reg. lib.  1791,  fol.  315. 
flieabo  13  Ves^  362.) 

Where  two  peraons  die  by  the  same  stroke  or  accident,  and  PreMmptioa 
te  are  no  special  circumstances  in  evidence  from  which  it  ofaBrrlyoiv 
OB  be  presamed  that  one  died  before  the  other,  the  law  of  '^^ 
^Bfjland  will  draw  that  presumption  from  general  circum- 
*Bcc8 ;  such  as  the  comparative  health,  strength,  or  age  of 
*e  parties.    {SUteik  v.  Booth,  I  Y.  &  C.  N.  C.  121.    See 
Oia.Stui0tx's  Case.  Feame's  Post.  Works,  38;  Rex  v.  Dr. 
%  1  Wm.  Bl.  640 ;  Swinbum,  part  7,  s.  33 ;  Wright  v. 
^'Arwood,  2  Salk.  593,  n ;  Hitcheoek  v.  Beard$ley,  West's 
^^t.  Hsrdwicke,  445 ;  Brad»haw  v.  Toulmin,  2  Dick.  633  ; 
J^  V.  Mason,  1  Mer.  308 ;  Taylory.  Diplock,2  Pbill.  261 ; 
^Mi  SritDvn,  3  Hagg.  £cc  R.  741 ;  Colvin  v.  The  King't 
^»«tor,  I  Hagg.  Ecc.  R.  92.) 

It  will  be  observed,  that  this  act  provides  that  no  action 
U  be  brought  but  within  forty  years  after  the  right  first  ac- 
^^and  that  no  further  time,  beyond  the  twenty  or  ten 

7nB»  is  allowed  for  a  succession  of  disabilities. 
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Forty  Years, 

aVU.  Provided  nevertheless,  and  be  it  further  But  do  ac- 
«acted.  that  no  entry,  distress,  or  action  shall  be  j^l;  ^^iil"" 
^e  or  brought  by  any  person  who,  at  the  time  beyond  forty 
«  which  bis  right  to  make  an  entry  or  distress,  Si?  rig*bt*of 
®no  bring  an  action  to  recover  any  land  or  rent  «i*®j»  ««- 
w>ll  have  first  i^ccrued,  shall  be  under  any  of  the  *'° 
•"Mbilities    hereinbefore  mentioned,   or  by  any 
Y'^^oti  claiming  through  him,   but  within  forty 
y^  next  after  the  time  at  which  such  right  shaU 
WB  first  accrued,  although  the  person  under  dis- 
unity at  such  time  may  have  remained  under  one 
*  more  of  such  disabilities  during  the  whole  of 
^a  forty  years,  or  although  the  term  often  years, 
^  the  time  of  which  he  shall  have  ceased  to  be 
^er  any  such  disability,  or  have  died,  shall  not 
•^^e  expired,  (g) 

\\L^  feme  sole  seised  in  fee  married,  and  she  and  her  Ca»e  on  con- 
•**«  ceased  to  be  in  the  possession  or  enjoyment  of  the  23V^^,1^„. 
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land ,  and  went  to  reside  at  a  distaooe  from  it.     Tbey  both  died 
at  times  which  were  not  shown  to  be  within  forty  years  from 
their  ceasing  to  occupy.   The  wife's  heir  at-law  brought  eject- 
ment against  the  person  in  possession  within  tiventy  years  of 
the  husband's  death  and  within  6ve  years  of  the  passing  of  the 
statute  3  &  4  Wm.  4,  c.  27,  but  more  than  lorty  years  after 
the  husband  and  wife  ceased  to  occupy  :  it  was  held  that  the 
heir  at  law  was  barred  by  the  I7th  section  of  the  statute, 
though  it  did  not  appear  when  or  how  the  defendant  came 
into  possession,  and  though  proof  was  offered  that  the  wife  had 
levied  no  fine.     Denman,  C.  J.  said,  the  fact  being  clear  that 
within  the  terms  of  3  &  4  Wm.  4,  c.  27,  s.  3,  the  plaintiff's 
mother  was  dispossessed  or  discontinued  the  possession  or  re- 
ceipt of  the  rents  above  forty  years  before  the  action  brongbt» 
the  action  was  clearly  barred  by  the  17th  section  of  the  same 
statute.    Some  argument  was  raised  on  the  question  whether 
the  possession  was  adverse  or  not,  but  the  terms  of  that  clause 
are  unequivocal,  and  one  of  its  objects  was  to  avoid  the  neces- 
sity of  inc^uiring  into  facts  of  so  ancient  a  date.     If  the  persons 
actually  in  possession  could  be  shown  to  have   held   under 
him  through  whom  the  plaintiff  claims,  the  possession  of  the 
former  might  be  regarded  as  the  possession  of  the  latter,  but 
in  this  case  there  was  not  a  single  fact  from  which  such  an 
inference  could  be  drawn.    On  the  contrary,  the  departure  of 
the  former  possessors  to  a  distance  without  appearing  to  have 
received  any  renter  made  any  demand,  is  the  strouf^est  evidence 
of  their  intending  to  abandon  at  once  all  occupation  and  all 
claim  of  ownership.    And  as  the  title  of  the  plaintiff's  ancestor 
rested  on  no  documents,  but  was  merely  evidenced  by  posses- 
sion at  an  early  period,  that  ancestor's  entire  desertion  of 
the  premises  for  so  long  a  time  goes  far  to  show  a  conscious- 
ness that  the  anterior  occupation  was  without  title.     It  is  true 
that  if  Mrs.  C.  was  the  owner,  her  husband  was  tenant  by 
the  curtesy,  and  that  their  son's  right  of  possession  did  not 
accrue  till  after  his  father's  death;    but  this  furnishes  no 
answer  to  the  positive  enactment  of  limitation  in   the  1 7th 
clause.   (  Doe  d.  Corhyn  v.  Bramston,  3  Ad.  &  £11.  63  ;  S.  C, 
nom.  Doe  d.  Corby  v.  Branson,  4  Nev.  &  M.  664.) 


Successive  Disabilities. 

i?me'°i?bS^ai      ^VIII,  Provided  always,  and  be  it  further  en- 

lowcd^for  s    acted,  that  when  any  person  shall  be  under  any  of 

diMbmues^'  the  disabilities  hereinbefore  mentioned  at  the  time 

at  which  his  right  to  make  an  entry  or  distress 

or  to  bring  an  action  to  recover  any  land  or  rent 

shall  have  first  accrued,  and  shall  depart  this  life 
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liAoat  having  ceased  to  be  under  any  such  dis- 
lUity,  no  time  to  make  an  entry  or  distress,  or  to 
king  an  action  to  recover  such  land  or  rent  beyond 
die  said  period  of  twenty  years  next  after  the  right 
cf  such  person  to  make  an  entry  or  distress,  or  to 
bimg  an  action  to  recover  such  land  or  rent  shall 
lave  first  accrued,  or  the  said  period  of  ten  years 
Beet  after  the  time  at  which  such  person  shall  have 
£ed«  shall  be  allowed  by  reason  of  any  disability 
of  any  other  person.  (A) 

(h)  It  k  easy  to  imaf^oe  infancy,  covertare,  lunacy,  and  ab- 
MMS  from  beyond  the  seas,  so  to  follow  one  another  with  m« 
■act  to  a  paiticalar  line  of  heirs,  that  by  successive  disabilities 
■e  jenod  of  limitation  might  be  indefinitely  protracted ;  the 
flhjeet  of  this  section  of  the  act  is,  where  ten  years  or  more 
Im  eaptred  from  the  time  when  the  right  accrued  to  a  party 
ifo^jsa^tr  dianbiU^.to  allow  his  heir  only  ten  years  whether 
'  diaabiiitiy  or  not.  successiTe  ^naabilities  m  'the  aanm 
liad  been  held  to  prevent  the  operation  of  the  statute  of 
hODS,  and  to  give  to  the  heir  ten  years  after  the  death  of 
\m  anoesitor  to  enforce  his  claim  by  ejectment.  Therefore, 
A.y  a  minor,  having  herself  been  dispossessed  of  certain 
in  1787,  married  in  1794,  and  being  a  feme  covert,  at- 
her  full  age  in  1796,  and  died  in  1827,  it  was  held  that 
aa  ejectment  was  well  brought  by  her  heir.  {Lessee  of  Supple 
T.  Hmmiumd,  1  Hayes  Ir.  Rep.  6.  See  2  Prest  Abstr.  340; 
Lim.2l,  22.) 


Beyond  the  Seas, 

XIX.  And  be  it  further  enacted,  that  no  part  of  Scotiaiid,  ire. 
the  United  Kingdom  of  Great  Britain  and  Ireland,  li^J^f  "^^ 
nor  the  islands  of  Man,  Guernsey,  Jersey,  Alderney,  island**  »<>< 

oi  'ij        1*  1*1      "^    to  be  deemed 

Off  Sark,  nor  any  islands  adjacent  to  any  of  them,  beyond  teas. 
(being  part  of  the  dominions  of  his  Majesty,)  shall 
be  deemed  to  be  beyond  seas  within  the  meaning 
of  this  act.  (t) 

(0  It  was  held  that  Dublin,  or  any  place  in  Ireland,  was 
beyond  the  sea  within  the  meaning  of  the  statute  21  Jao.  1,  c. 
16,  a.  7.  {Nightingale  v.  Adams,  Show.  91.)  Of  courae, 
Seelland  wa»  not  considered  beyond  sea.  (King  v.  Walker,  1 
Bl.  Rep.  286.)  The  19tb  section  of  the  stat.  3  &  4  Wm.  4, 
c.  27,  which  removes  disabilities  bv  reason  of  residence  in  Ire- 
laad,  &&»  is  applicable  to  cases  of  residence  in  Ireland  before 
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the  pasing  of  the  statute,  if  the  controversy  has  not  arisen  ti 
I  after  the  passing  of  it.     ( Ex  parte  Hatell,  in  re  ManeheeU 

Act,  3  Jur.  ]  101 ;  3  Y.  &  Coll.  617.  See  Batt€r$bit  ▼.  Kirl 
I  2  Bing.  N.  C.603  ;  Lane  v.  Bennett,  I  Mees.  &  W.  70 ;  l^rp 

&  G.  441 ;  anU,  p.  174.) 


CONCURREKT  RIGHTS. 

When  the  XX.  And  be  further  enacted,   that  when   tb< 

eMtVia^pos-  ^>g^'  of  any  person  to  make  an  ^ntry  or  distress 

MMioo  u       or  bring  an  action  to  recover  any  land  or  rent  tc 

rithtoftbe     which  he  may  have  been  entitled  for  an  estate  o\ 

Msae  penoD   interest  in  possession,  shall  have  been  barred  by  the 

tatrt»hsiuiio  determination  of  the  period  hereinbefore  limited 

be  barred,      ^hich  shall  be  applicable  in  such  case,  and  such 

person  shall,  at  any  time  during  the  said  period, 

nave  been  entitled  to  any  other  estate,  interest, 

right  or  possibility,  in  reversion,  remainder,  or 

otherwise,  in  or  to  the  same  land  or  rent,  no  entry, 

distress,  or  action  shall  be  made  or  brought  by 

such  person,  or  any  person  claiming  through  him, 

to  recover  such  land  or  rent,  in  respect  of  such 

other  estate^  interest,  right,  or  possibility,  unless  in 

the  meantime  such  land  or  rent  shall  have  been 

recovered  by  some  person  entitled  to  an  estate, 

interest,  or  right  which  shall  have,  been  limited  or 

taken  effect  after  or  in  defeasance  of  such  estate 

or  interest  in  possession,  {k) 

(k)  This  section  of  the  act  is  in  derogation  of  the  old  maxim, 
borrowed  from  the  civil  law,  "quando  duo  Jura. eoneurrunt  in 
unA  penand  xquum  ett  ae  ti  euint  in  divertis."     (4  Rep.  HB ; 
7  Rep.  2  b,  14  b  ;  Plowd.  368.)    Under  the  statute  21  Jsc. 
1,  c.  16,  s.  I,  a  party  might  have  pursued  his  right  of  entry 
twenty  years  after  it  attached,  alttiough  in  the  meantime  the 
party  might  have  had  a  different  right,  of  which  he  was  bsrred 
by  more  than  twenty  years'  adverse  enjoyment.     Thus  when 
a  tenant  in  tail  of  lands  in  ancient  demesne  demised  them  by 
fine  in  the  court  of  ancient  demesne  for  three  lives,  and  after- 
wards levied  a  fine  of  the  reversion  in  the  same  court  to  the 
use  of  himself  and  his  heirs,  it  being  agreed  that  the  fines  in 
that  court  did  not  bar  the  estate  tail,  it  was  held  that  the  6r^ 
fine  created  a  discontinuance,  and  the  second  did  not ;  and 
that  although  the  issue  in  tail  did  not  bring  their  formedon 
within  twenty  years  after  the  death  of  their  ancestor,  they  were 
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Mkncd  of  their  rigiit  of  entry  within  twenty  yean  from  the 
Aknutttion  of  the  leaae  for  lives.  (^Hunt  v.  Bourne,  1  S&lk. 
9}2  Id.  421 ;  4  Br.  P.  C.  66.    See  ante,  s,  5,  p.  141.) 


ESTATES  TAIL. 

f^here  Time  has  run  against  Tenant  in  Tail. 

XXI..  And  be  it  further  enacted,  that  when  the  Whew  tenant 
i^t  of  a  tenant  in  tail  of  any  land  or  rent  to  make  iilJSi!^,*'re- 
a  entry  or  distress,  or  to  bring  an  action  to  re- «»j*w»«r"« 
cover  the  same,  shall  have  been  barred  by  reason  might  have 
rf  the  same  not  having  been  made  or  brought  ^^  •*■*/ 
■ttbin  the  period  hereinbefore  limited,  which  shall 
K^plicable  in  such  case,  no  such  entry,  distress, 
faction  shall  be  made  or  brought  by  any  person 
cbimin^  any  estate,  interest,  or  right,  which  such 
^^&ant  ID  tail  might  lawfully  have  barred. 

^e  Time  has  commenced  running  against  Tenant 

in  TaiL 
XXII.  And  be  it  further  enacted,  that  when  a  PeMeMion 
^«»nt  in  tail  of  any  land  or  rent,  entitled  to  re-  uiSlirin^'ta'lj 
^  the  same,  shall  have  died  before  the  expira-  '^  rwou 
Jwiof  the  period  hereinbefore  limited,  which  shall  iSmaindert 
w  applicable  in  such  case,  for  making  an  entry  or  "•■.TS*!*" 

£ch>al.        t.  •      •  •  ^  111  he  might  haTt 

"^^^i  or  bnngmg  an  action  to  recover  such  land  barred. 
Jfjcnt,  no  person  claiming  any  estate,  interest,  or 
jlpt  which  such  tenant  in  tail  might  lawfully  have 
*7*d,  shall  make  an  entry  or  distress,  or  bring  an 
•^n  to  recover  such  land  or  rent  but  within  the 
?^iod  during  which,  if  such  tenant  in  tail  had  so 
'^  continued  to  live,  he  might  have  made  such 
*otry  or  distress  or  brought  such  action.  (/) 

W^iBe  twenty  years  for  making  an  entry  did  not  com- 
^  under  the  stat.  21  Jac.  1 ,  c.  16,  until  the  right  accrued. 


J*^^  might  have  been  enjoyed  for  centuries  under  an  ad- 
T^  P<>ne8uoD  against  a  tenant  in  tail,  and  afterwards  have 
'^▼ered  by  a  remainder-man ;  as,  for  example,  where 
'q  2^  was  limited  to  one  in  tail,  with  remainder  to  another 
,J^'  aod  the  tenant  in  tail  and  his  issue  were  barred  of  their 
7.  oj  the  statute  of  limitations ;  yet  as  the  remainder- 
si  iJ^^'^^^^^^y  ^id  not  accrue  until  the  failure  of  the  issue 
^  ^eoant  in  tail,  which  might  not  have  happened  for  an 
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immenBe  number  of  yean»  the  remainder-man  might,  at  anj 
time  within  twenty  years  afYer  the  failure  of  the  issue  in  tail, 
haye  entered  and  recovered  the  estate  by  ejectment.  (Tayhr 
V.  Hortie,  1  Burr.  60  ;  S.  C.  Cowp.  689 ',  I  Ken.  143  ;  5  Br. 
P.  C.  247.) 


Possession  under  Defective  Conveyance  by  Tenant 

in  Tail, 

Where  tfaere  XXI 11.  And  be  it  further  enacted,  that  when 
bMD  p!^e>.  *  tenant  in  tail  of  any  land  or  rent  shall  have  made 
sioD,  noder  an  assurance  thereof,  which  shall  not  operate  to 
by  rteuor'  ^^^  ^^  estate  or  estates  to  take  effect  after  or  in 
*?**"»  ^Wj*  defeasance  of  his  estate  tail,  and  any  person  shall 
the  remain-'^  by  virtue  of  such  assurance,  at  the  time  of  the 
shall  b«*^  execution  thereof,  or  at  any  time  afterwards,  be 
barred  at  the  in  Dosscssion  or  receipt  of  the  profits  of  such  land, 
y^Sier^  or  m  the  receipt  of  such  rent,  and  the  same  person, 
the  time  wheo  OF  any  Other  person  whatsoever  (other  than  some 
If  theBTexJT'  person  entitled  to  such  possession  or  receipt  in 
««««<*»J2«M  respect  of  an  estate  which  shall  have  taken  effect 
iheu.  after  or  in  defeasance  of  the  estate  tail),  shaJ\ 

continue  or  be  in  such  possession  or  receipt  for 
the  period  of  twenty  years  next  after  the  com- 
mencement of  the  time  at  which  such  assurance, 
if  it  had  then  been  executed  by  such  tenant  m 
tail,  or  the  person  who  would  have  been  entitled 
to  bis  estate  tail  if  such  assurance  had  not  been 
executed,  would,  without  the  consent  of  any  other 
person,  have  operated  to  bar  such  estate  or  estates 
as  aforesaid,  then  at  the  expiration  of  such  period 
of  twenty  years  such  assurance  shall  be,  and  be 
deemed  to  have  been,  effectual  as  against  any 
person  claiming  any  estate,  interest,  or  right  to 
take  effect  after  or  in  defeasance  of  such  estate 
tail,  (m) 

(m)  There  do  not  appear  to  have  been  any  cases  decided 
upon  this  and  the  two  preceding  sections,  and  the  editor  does 
not  deem  it  necessary  to  anticipate  the  doubts  and  difficultiss 
which  may  arise  upon  the  construction  of  these  sections. 
(See  Doe  d.  Cunon  y.  Edmonds,  6  Mees.  &  W.  295.)  The 
proposition  of  the  Real  Property  Commissionere  on  the  subject 
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d^m  see^n  was,  "  That  on  any  alienation  by  tenant  in 
td,  \j  vof  assurance  not  operatiDg  as  a  complete  bar  to  the 
uil,  and  all  esUtei,  righ^,  and  interests  limited  to  take 
on  the  determination  or  in  derogation  of  the  estate  tail, 
on  uoder  such  assuraoce  shall  have  the  same  eflfect  in 
the  estate  tail,  and  all  estates,  rights,  and  mterests, 
to  take  efiect  on  the  determination  or  in  derogation  of 
&f  estate  tail,  as  if  such  fKissession  bad  been  adverse  to  the 
aid  estate  tail,  or  to  the  said  estates,  rights,  or  interests.*'  (1 
Seal  Prop.  Bep.  79,  pi.  15,  and  see  Id.  p.  46.)  Before  the 
ot  this  act,  when  an  heir  in  tail  brought  an  ejectment 
a  defendant  who  had  been  in  receipt  of  the  rents  of  an 
thirty  years  during  the  life  of  the  ancestor  in  tail,  and 
]fears  after  bis  death,  the  ancestor  having  had  seisin,  it 
vs  held,  that  such  possession  of  the  defendant  was  no  bar  to 
^  action,  and  that  the  lessor  of  the  plaintiff  was  not  bound 
Is  irimt  the  presumption  arising  from  such  possession,  by 
^emm^  that  the  ancestor  had  not  conveyed  by  fine  and 
leeofcry.  For  though  he  might  have  conveyed  by  fine  and 
aeovery,  and  so  have  barred  the  lessor  of  the  plaintiff,  he 
Bight  also  have  conveyed  by  lease  and  release,  wnich  would 
\m  made  a  good  title  against  himself  only,  and  would  not 
hne  barred  bis  son,  the  next  tenant  in  tail.  The  court  were 
d  Qfinion  that  the  long  possesion  by  the  defendants  might  be 
■»ab]e  to  such  a  state  of  things,  and  if  so,  there  would  have 
Wen  no  adverse  possession  to  the  title  of  the  issue  in  tail,  and 
Ae  son  was  not  barred.  (I>oe  d.  Smith  v.  Fikt,  3  B.  &  Ad. 
7^;  S.  C.  I  Nev.  &  Mann.  385.) 


BARS  IN  EQUITY. 

fine  (^Limitation  fixed  with  reference  to  the  Legal 

Lvmitation, 

XXIV.  And  be  it  further  enacted,  that  after  No  salt  in 
die  said  thirty-first  day  of  December,  one  thou-  SSi^hrafttr 
nod  eight  hundred  and  thirty-three,  no  person  theUmcwhen 
daiming  any  land  or  rent  in  equity  shall  bring  any  ir^tuM^M 
nit  to  recover  the  same,  but  within  the  period  Jj^»  »*«•»' 
during  which,  by  virtue  of  the  provisions  herein-  an^aeOra.' 
liefore  contained,  he  might  have  made  an  entry  or 
distress,  or  brought  an  action  to  recover  the  same 
feipectively,  if  he  had  been  entitled  at  law  to  such 
cstite,  interest,  or  right  in  or  to  the  same  as  he 
ifaaU  claim  therein  in  equity,  (n) 

(a)  Courts  of  equity  have  constantly  guided  themselves  by 
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this  principle,  that  wherever  the  lef^Iature  has  limited  a  period 
for  proceedings  at  law.  equity  will,  in  analogous  cases,  con- 
sider the  equitable  rights  as  bound  by  the  same  limitation. 
(1  P.  Wms.  742  ;  3  Id.  143 ;  Free.  Ch.  518.)  Thus  in  the 
case  of  equitable  titles  to  land,  equity  required  relief  to  be 
•ought  within  the  same  period  in  which  an  ejectment  would 
lie  at  law ;  and  in  cases  of  personal  claims  it  also  requires 
relief  to  be  sought  within  the  period  prescribed  for  personal 
suits  at  law  of  a  like  nature.  If  therefore  the  ordinaiy  limi- 
tation of  such  suits  at  law  be  six  years,  courts  of  equity  will 
follow  the  same  period  of  limitation.  {Edsetl  v.  Buchanan,  1 
Ves.  sen.  83 ;  Com.  Dig.  Chancery,  1 ;  Smith  v.  Clav,  3  Br. 
C.  C.  639,  n. ;  Choimoudeley  v.  Clmton,  2  Jac.  &  W.  156  ; 
Hovettden  v.  Lord  Annetley,  2  Sch.  &  Lef.  629.)  Lord 
Redesdale  held  that  courts  of  equity  acted  not  merely  by  anu' 
hgy,  but  in  obedience  to  the  statute  of  limitations  upon  all  legal 
titles  and  demands,  and  could  not  act  contrary  to  their  provi- 
sions, and  that  the  statute  of  limitations  virtually  included  courts 
of  equity  ;  for  when  the  legislature  limited  the  proceedings  at 
law  m  certain  cases,  and  provided  no  express  limitation  for 
proceedings  in  equity,  it  must  be  taken  to  have  contemplated 
that  equ  it  It  followed  the  law,  and  therefore  to  have  virtually 
enacted  in  the  same  cases  a  limitation  in  equity.  (2  Sch.  6l 
Lef.  630.  631  ;  I  Id.  428.)  The  stat.  3  fit  4  Will.  4,  c.  27, 
was  iotedded  to  put  an  end  altogether  to  the  discretion  of 
courts  of  equity  in  those  cases  where  they  had  before  acted  by 
analogy  to  the  time  limited  at  law.  That  w<is  an  analogy 
founded  both  in  law  and  good  sense,  but  it  no  longer  remains 
in  the  discretion  of  the  court,  but  is  incorporated  in  the  sta- 
tute. ( i  Y.  &  Coll.  439,  440.)  Those  courts  also,  by  their 
own  rules,  independently  of  any  statutes  of  limitation,  give 
great  effect  to  length  of  time,  and  refer  frequently  to  those 
statutes  for  no  other  purpose  than  as  furnishing  a  convenient 
measure  for  the  length  of  time  that  ought  to  operate  as  a  bar 
in  equity  of  anv  particular  demand.  (17  Ves.  97.) 
A  court  of  ^^  ^^  ^***^  down  by  Sir  T.  Plumer  (  Cholmondelejt  v.  Clin- 

c^aity  will      ^on,  2  Jac.  &  Walk.  175,)  as  established  both  in  principle  and 
Boi  grant        authority,    "  that  the  laches  and  nondaim  of  the  rightful 

relief  after      owner  of  an  equitable  estate  for  a  period  of  twenty  years,  (sup- 
an  advene  •       •*  *u  c  u         *  ..      •*!.•     ..l  /  "^    •    i  l    '^ 

^•wMtoD  of  po^°?  1^  ^"^  ^^^^  <>■  o°®  ^"0  i"^^  withm  that  period  have 

twenty  yean,  made  his  claim  in  a  court  of  law,  had  it  been  a  legal  estate,) 
under  no  disability,  and  where  there  has  been  no  fraud,  will 
constitute  a  bar  to  equitable  relief,  by  analogy  to  the  statute  of 
limitations,  if,  during  all  that  period,  the  possession  has  been 
held  under  a  claim  unequivocally  adverse,  and  without  any 
thing  having  been  done  or  said,  directly  or  indirectly,  to  recog- 
nise the  title  of  such  rightful  owner  by  the  adverse  possessor ; 
and  that  the  operation  of  the  bar  in  such  a  case  will  not  be 
prevented  by  the  mere  existence  of  the  legal  estate  unbarred 
m  a  trustee,  provided  nothing  be  done  or  said  to  admit  such 
legal  estate  to  belong  to,  or  to  be  held  in  trust  for,  the  rightful 
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r.  but  oil  the  contrary,  the  same  is  vDiformlj  treated  u 

^  to  the  claimaDt  in  possession,  as  the  sole  aod  eiclu- 

\i  f  aie  friuc,  and  witnout  any  ftvad  or  miKonduct,  is 

i^raprvted  to  his  use  and  b«ne6t."    Thus  where  a  testatrix 

iwiied  a  custocDary  tenement  to  Johnt  without  words  limit- 

mg  the  inheritanoe,  upon  her  death  the  dormant  surrenderee, 

■  whom  the  legal  estate  was  vested,  surrendered  the  fee  to 

JUb»,  who  died  more  than  forty  years  before  the  filinj^  of  the 

0,  InTUBg  surrendered  the  tenements  to  a  purchaser,  who  had 

asttoe  of  the  above  will :  it  was  held,  that  the  equitable  title 

•f  the  bar,  which  accrued  on  the  death  of  John,  was  barred, 

Sv.  fronn  his  death,  the  possession  was  adverse,  and  although 

fc  deftrndant  was  affected  with  notice  of  the  will,  yet  the 

pisBtiff  ooght  to  have  claimed  within  twenty  years,  and  not 

Wiag  done  so,  was  barred  by  length  of  time.     (Cotlard  v. 

&r«,  2  Ross.  &c  M.  675.)     Writs  of  right,  or  writs  of  for- 

■cdoB,  or  others  of  the  same  nature,  were  not  regarded  in 

e^aity ;  bat  the  provision  in  the  statute  21  Jac.  1,  c.  16.  s.  1, 

Wkiefa  applied  to  rights  and  titles  of  entry,  and  in  which  the 

fericd  of  limitation  was  twenty  years,  was  there  constantly 

acted  npon.     (,2  Jac.  &  Walk.  192.)    A  demurrer  was  al- 

bwed  to  a  bill  of  discovery  in  aid  of  an  action  of  intrusion 

koogbt  by  a  remainder-roan,  claiming  under  a  devise,  after  a 

hfee  of  ibirty-nine  years  from  the  death  of  the  tenant  for  life, 

ad  tweoty-seven  years  from  the  time  when  the  remainder* 

attained   his  age  of  twenty-one   years.     {Cuthbert  ▼. 

r,  4  Bligh,  125.)    The  exceptions  in  the  statute  of  limi- 

were  also  adopted  in  M^uity,  by  allowing  persons  under 

to  prosecute  their  claims  within  ten  years  after 

i^  removal.      (3  P.  Wms.  287,  n. ;    4  Br.  C.  C.  441 ; 

■e  17  Ves.  99;    19  Ves.  184;  2  Mer.  240;  Coop.  C.  C. 

161, 189 ;  19  Ves.  327.)    The  statute  of  Westm.  2  ( 13  £dw. 

l,c.  5,)  which  makes  six  months  a  bar  in  quare  impedit,  is 

adoBtted  as  a  bar  as  well  of  an  equitable  as  a  legal  right,  the 

s^ect  of  the  statute  being  to  secure  the  peace  of  the  church. 

{meUr  v.  AUington,  3  Atk.  458,  9.)     Where  the  demand  is 

astof  a  legal  nature,  but  is  purely  equitable,  or  where  the  bar 

4  the  statnte  is  inapplicable,  courts  of  equity  have  another 

lale,  £oondcd  sometimes  upon  the  analogies  oi  the  law,  where 

■eh  analogy  exbts,  and  sometimes  upon  its  own  inherent 

^Mtriae,  not  to  entertain  stale  or  antiquated  demands,  and  not 

t»  CDOoarage  laches  and  negligence.     (Sherman  v.  Shermatif 

i  Tern.  R.  576 ;  1  £q.  Abr.  12 ;  Bridges  v.  Mitchell,  Bunb. 

317 ;  GOb.  £.  R.  217  ;  Foster  v.  Hodgson,  19  Ves.  180, 184 ; 

Sfrt  v.  Mellish,  2  Atk.  610 ;  Pimfret  v.  Lord   Windsor,  2 

To.  472,  476,  477 ;  Bond  v.  Hopkhis,  1  Soh.  &  Lefr.  428 ; 

&Mi4 V.  Clay,  Amb.  R.  647;   3  Bro.  C.  C.  639,  n. ;  Staekhoust 

v.  Banutau,  10  Ves.  466,  467  ;  Beekford  v.   Wade,  17  Ves. 

96.)    Hence,  in  matters  of  account,  although  not  barred  by 

ibetfalBteof  limitatioDSf  courts  of  equity  refuse  to  interfere 
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after  a  considerable  lapse  of  time,  horn  consideratioiu  of 
public  policy,  from  the  difficulty  of  doing  entire  justice,  when 
the  original  transactions  have  become  obscure  by  time,  and 
the  evulence  may  be  lost,  and  from  the  consciousness,  that  the 
repose  of  titles  and  the  security  of  property  are  mainly  pro- 
moted by  a  full  enforcement  of  the  maxim,  Vigilantibut,  non 
dormientibuifjurasuhveiiiunt,  (I  Fonbl.  £q.  pp. 329 — 3d4» 
Jeremy  on  £q.  Junsd.  b.  3,  pt.  2,  cb.  5,  pp.  549,  550 ;  1 
Madd.  Ch.  Pr.  79,  80 ;  Holtmmb  v.  Rivers,  1  Ch.  Cases* 
127;  1  Fonbl.  £q.  b.  1,  ch.  4,  s  27,  and  notes.)  Under 
peculiar  circumstances,  however,  excusing  or  justifying  the 
delay,  courts  of  equity  will  not  refuse  their  aid  in  further- 
ance of  the  rights  of  the  party ;  since,  in  such  cases,  there  is 
no  pretence  to  insist  on  laches  or  negligence,  as  a  ground  for 
dismissal  of  the  suit  (Lnpdeil  v.  Crtagh,  I  Bligfa,  N.  S, 
255.)  By  an  act  of  parliament  establishing  a  canal  company, 
the  committee  of  the  company  had  power  in  case  any  pereon» 
who  should  agree  with  the  company  for  sale  of  any  commons 
or  waste  lands,  should  not  be  able  to  make  a  good  title  to  the 
satisfaction  of  the  committee,  or  in  case  any  person  entitled  to 
commons  or  waste  lands  to  be  purchased  by  the  company 
could  not  be  known,  to  order  the  purchase  money  to  be  paid 
into  the  Court  of  Chancery,  in  1812,  a  contract  for  the  pur- 
chase of  certain  lands  on  P.  Common  was  entered  into  by 
the  company  with  S.,  a  party  whose  title  to  sell  was  then 
doubtful ;  the  company,  however,  took  possession  of  the  lands, 
and  never  paid  the  purchase  money  into  court.  In  1827,  an 
act  passed  for  the  indosure  of  P.  Common ;  and  in  1837,  an 
award  was  made  pursuant  to  that  act,  by  which  the  arbitrator 
found  that  S.  was  the  true  owner  of  the  lands  in  question :  it 
was  held,  that  the  company  were  trustees  of  the  purchase 
money  for  S.,  and  those  claiming  under  him ;  and  that  as  the 
legislature  had  permitted  a  bargain  with  an  unascertained 
person.  S.  and  those  under  him  were  guilty  of  no  laches  in 
not  filing  a  bill  against  the  company  for  the  recovery  of  the 
purchase  money  before  1837,  the  period  when  the  true  owner- 
8bi[)  was  ascertained.  It  is  questionable  whether  any  length 
of  time  will  operate  as  a  bar  to  the  lawful  claimant,  where 
a  trustee  admits  that  the  trust-money  has  not  been  paid,  but 
that  it  has  remained  for  a  length  of  time  in  hia  hands,  (Calor 
T.  Croydon  Canal  Company,  4  Y.  &  C.  405.) 


Express  Trust, 

incaaesof  XXV.  Provided  always,  and  be  it  further  en- 
expreu  trost,  acted,  that  when  any  land  or  rent  shall  be  vested 
ombedMrn^*  in  a  trustee  upon  any  express  trust,  the  right  of 
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tke  cestui  que  trusty  or  any  person  clainiinff  through  ^  ^j^  •«- 

%- ^       •  ■* -  •m.*^..i^^^  emeu  BDtil 

iaiy  to  bring  a  suit  against  the  trustee,  or  any  a  eooTcyuce 
pcnoo  claiming  through  him,  to  recover  such  land  ^^J^"" 
flr  rent,  shall  be  deemed  to  have  first  accrued,  ac- 
cording to  the  meaning  of  this  act,  at  and  not  be- 
fiire  the  time  at  which  such  land  or  rent  shall  have 
been  conveyed  to  a  purchaser  for  a  valuable  con- 
aderationy  and  shall  then  be  deemed  to  have  ac- 
cnied  only  as  against  such  purchaser  and  any  per- 
son claiming  through  him.  (o) 

ftf)  In  the  case  of  a  direct  or  express  tmst,  as  where  an  Time  no  bar 
conveyed  to  the  use  of  A.  and  his  heirs  in  troat  for  B.  between 


and  his  heirs,  no  time,  as  between  the  trustee  and  cestui  que  ^^^J^ 
trait,  can  operate  as  a  bar  to  the  equitable  right  of  the  latter,  trofu 
(Bimard.  C.  R.  449 ;  Tovmsend  v.  Townsend,  I  Br.  C.  C. 
Ml.    See  cases  cited  1  Madd.  Ch.  565,  3rd  ed.)  for  between 
and  his  trustee  there  is  no  adverse  possession.    Between 
tt  que  trust  and  trustee  no  lapse  of  time  will  preclude  the 
ttcOTtnt  from  the  commencement  of  the  trust,  in  a  case  in 
Hieh  the  relation  of  trustee  and  cestui  que  trust  continues,  the 
teMWBctions  between  them  are  not  closed,  and  the  delay  of  the 
daim  is  attributable  to  the  trustee  not  having  given  to  the  cestui 
^(nu<  that  information  to  which  he  wasentitled,  and  accounted 
«idi  him  in  such  manner  as  he  ought.    (  Wedderburn  v.  Wed'- 
4oi6«ni,  4M.6l  Cr.  41 ;  3  Keen,  722.)     But  time  may  be  a 
\as  where  there  has  been  a  direct  and  independent  dealing 
between  the  trustees  and  the  cestui  que  trust  after  the  relation 
htt  terminated.     ( Wedderburn  v.  Wedderburn,  2  Keen  749. 
A  mit  to  make  an  executor  account  for  a  sum  of  money  which 
bd  been  bequeathed  to  him  by  his  testator  upon  certain  trusts, 
tad  which  had  been  severed  by  the  executor  from  the  testator's 
faaaoal  estate,  and  the  interest  of  which  had,  for  a  time,  been 
applied  upon  the  trusts  of  the  will,  is  not  a  suit  to  recover  a  legacy 
viihzn  the  meaning  of  the  stat.  3  &  4  Wm.  4.  c  27,  s.  40. 
The  fond  ceased  to  bear  the  character  of  a  legacy  as  soon  as  it 
the  character  of  a  trust  fund.  The  suit,  therefore,  was 
not  as  a  suit  for  a  legacy,  but  as  a  suit  to  compel  a 
pirty  to  account  for  a  breach  of  trust,  and  it  is  clear,  therefore, 
that  it  is  not  within  the  terms  of  that  act.    (  Philippo  y.  3f un- 
wgs,  2  M.  &  Cr.  309.)    Where  there  is  no  doubt  as  to  the 
(rifin  and  existence  of  a  trust  in  respect  of  property,  of  which, 
far  a  long  series  of  years,  the  trustees  have  been  m  the  bene- 
ieiai  enjoyment,  lapse  of  time  ia  no  bar  to  the  recovery  of  the 
praperty  by  the  cestui  que  trust,  but  where  any  doubt  exists, 
ad  it  is  possible  to  reconcile  such  enjoyment  with  the  facts  of 
tte  case,  the  utmost  regard  is  then  to  be  paid  to  the  length  of 
lioe  during  which  there  has  been  an  enjoyment  of  the  pro- 
perty inconsistent  with  the  supposed  trust    {Attorney  Gene' 
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rmlir.Fiihmmigeri*  Companv,  5  Jurist,  693,  C.)  But  the  nU 
that  a  trust  is  Dot  barred  by  length  of  time  applies  only  ai 
between  eettui  qftt  trust  and  trustee,  and  not  between  cestu 

?me  triiit  and  trustee  on  one  side,  and  strangers  on  the  other 
or  that  would  be  to  make  the  statute  of  no  force  at  all.  becauM 
there  is  hardly  an  estate  of  consequence  without  such  a  trust 
and  so  the  act  would  never  take  place.  Therefore,  when 
a  c«s(ttt  que  trust  and  his  trustee  have  been  both  out  of  pos 
session  for  the  time  limited,  the  party  in  possession  has  a  gooc 
bar  against  both.  (Per  Lord  Hardwirke  in  LlewtUyn  v 
Maekworth,  Barnard.  C.  R.  445;  16  Via.  Abr.  125,  n.  U 
pi.  1  ;  and  see  Towusend  v.  Towntend,  1  Br.  C.  C.  550: 
C/ay  V.  Clan,  3  Br.  C.  C.  639,  n. ;  Ambl.  645 ;  Herry  v.  Bat 
lard,  4  Br.'  C.  C.  469 ;  Harmood  v.  Ogtander,  6  Ves.  199 : 
8  Ves.  106  ;  H<nenden  v.  LordAnnertUu,  2  Sch.  it  Lef.  629] 
Sugd.  V.  dc  P.  354.  8  ed.)  A  conveyance  of  the  legal  estaU 
by  the  trustee,  or  as  Lord  Hardwicke  seems  to  have  thought 
(I  Ves.  sen.  435,  436,)  a  disseisin  or  actual  ouster  of  the 
trustee  by  the  ceUui  que  trust,  may  indeed  be  presumed  frooi 
length  of  possession,  or  under  particular  circumstances ;  but 
time  alone  does  not  destroy  the  interest  of  the  trustee.  When 
estates  were  devised  to  trustees  upon  trust  to  sell  and  to  pay 
debts,  and  subject  thereto  for  the  testator's  infant  children, 
and  the  surviving  trustee  retained  possession  of  one  of  the  es- 
tates in  satisfaction  of  debts  which  he  alleged  himself  to  have 
paid,  the  testator  being  insolvent ;  on  a  bill  for  an  account  and 
conveyance  of  the  estate,  bv  one  of  the  children  and  the  re- 
presentatives of  another  child,  forty-five  years  after  the  tes- 
tator's death,  stating  that  they  had  recently  discovered  the 
facts,  special  inquiries  were  directed  to  ascertain  whether  they 
had  any  notice  of  the  circumstances ;  whether  they  had  in  any 
manner  released ;  and  whether  the  trustee  had  advanced 
money  to  the  amount  of  the  value  of  the  estate.  (  Chalmers  v. 
Bradley,  I  Jac.  &  Walk.  51,  where  numerous  cases  on  this 
subject  are  cited.)  In  one  case  the  purchase  of  trust  property 
by  trustees  for  their  own  benefit,  was  set  aside,  after  a  consi- 
derable lapse  of  time  and  several  assignments.  (Attameti' 
General  v.  Lord  Dudley,  Coop.  C.  C.  146.)  But  in  another 
case,  a  bill  to  set  aside  a  purchase  by  a  trustee  for  himself  and 
bis  children  was  dismissed,  merely  on  the  ground  of  the  lapse 
of  eighteen  years.  (Gregttry  v.  Gregnry,  Coop.  C.  C.  201 ; 
see  Champion  v.  Rfghy,  1  Russ.  &  M.  539.) 
FoflscwioB  of  In  general  the  possession  of  the  cestui  que  truit  is  not  ad- 
ccfiui  qse  yene  against  the  trustee,  unless  the  former  has  denied  the  title 
l?n»'to  ^^  ^^  trustee.  In  the  case  of  a  strict  trustee,  it  is  his  duty  to 
troMM.  take  care  of  the  interest  of  his  cestui  que  trust,  and  he  is  not 

permitted  to  do  any  thing  adverse  to  it ;  a  tenant  also  has  a 
duty  to  preserve  the  interests  of  his  landlord  ;  and  many  acts 
therefore  of  a  trustee  and  a  tenant,  which  if  done  by  a  stranger 
would  be  acts  of  adverse  possession,  will  not  be  so  in  them, 
from  its  being  their  duty  to  abstain  from  them.  ( Per  1^^ 
£ld03,  2  Jac  &  W.  190.)    For  where  a  person  has  conveyed 
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ilyJatate  in  land  to  a  trnstee  for  himself  for  any  partieular 
fBfm,  and  ooDtinnes  to  bold  the  possession ,  he  becomes 
taMat  will  to  such  trustee,  and  bis  possession  not  being  ad- 
■at  to  the  title  of  the  trustee,  the  statute  of  limitations  will 

■  ^nate.  Where  an  estate  was  conveyed  by  a  tenant  for 
Ifcaad  remainder-man  to  the  use  of  trustees  in  trust  to  sell  it, 
^  the  ooDsent  of  the  parties  interested,  and  to  invest  the  pur- 
<^noDey  in  other  lands  to  be  settled  to  different  uses,  with 
ijavao  that  till  such  sale  the  rents  should  be  received  by 
*^  penoQs  as  would  have  been  entitled  thereto  under  a 
^teulement,  it  was  held  that  the  possession  and  receipt  of 
kieats  by  the  tenant  for  life  for  above  twenty  years  after  the 
oiibi  of  the  trust,  consistent  with  the  terms  of  the  deed  and 
^«1^^  of  the  trust,  without  any  interference  of  the  trustees, 
ttfiolihow  his  possession  to  be  adverse  to  their  title,  so  as 
h  bv  ibeir  ejectment  against  his  grantees,  such  possession 
^coQsisient  with  and  secured  to  him  by  the  deed  of  trust. 
ifRaiBptioQ  of  a  re-conveyance  from  trustees  is  always 
>i^m  favour  of  the  possession  of  those  who  are  rightfully 
*^  to  it,  and  to  invest  that  possession  with  a  legal  title ; 
"taeh  a  presumption  is  not  warranted  where  the  possession 

■  the  puty  was  all  along  consistent  with  the  deed  and  the 
^  of  the  trustees.  {Keene  v.  Deardon,  8  East,  248.  See 
^IDeaniiOH  v.  King,  16  East,  283.)  Where  the  pos- 
"IBS  of  a  trustee,  whose  duty  was  to  sell  certain  estates, 
'^ jsj  off  a  mortgage  and  other  incumbrances  on  them,  and 
^tdebt  due  to  himself,  and  until  the  sale  to  keep  down 
^Bterest  on  the  charges,  and  pay  the  surplus  over,  but  who 
^^Ktaell.but  took  a  transfer  of  the  mortgage,  and  remained 
HjOBHsion  for  twenty-two  years,  during  the  first  ten  of  which 
^  interest  exceeded  the  rents,  was  treated  as  possesion  as  . 
!^i  and  therefore  not  adverse.  (Latter  v.  Dwhwood,  6 
^^)  So  where  an  estate  was  vested  in  trustees,  and  a 
*^  woman  who  was  entitled  to  an  equitable  estate  for  life 
^  vith  her  husband  in  conveying  the  estate  to  a  purchaser 
V  ved  aod  fine  for  a  valuable  consideration,  it  was  held  that 
rP^^^^isba  of  the  purchaser  was  not  adverse  against  the 
^«ho  had  the  legal  estate,  and  that  the  statute  did  not 
^  to  run  until  the  determination  of  the  life  estate.  ( FauM' 
■ '•  Cwpcuier,  5  Bligh,  N.  S.  75  ;  S.  C  1  Dow  6c  Clark,  233.) 

^■se  levied  by  a  trustee  could  not  prejudice  the  equitable 
ll^of  bis  cestui  qug  truttt  unless  it  were  levied  to  a  pur- 
J*  without  notice  ;  (see  Gilb.  Ch.  62  ;  Belly.  Bell,  1  LI, 
*u.teiDp.  Planket,  59;)  and  as  cestui  que  trust,  entitled  to 
r^^ble  inheritance,  is  considered  at  law  merely  as  tenant 
•^  ^  ^  trustee,  a  fine  levied  by  him  did  not  divest  or  pre- 
J***«  legal  estate.  (  Earl  Pomfret  v.  Lard  Wuid8.ir,  2  Ves. 
5^^2,481 ;  I  Sand,  on  Uses,  291,  3d  ed. ;  6  Cruise  Dig. 

^2?*  *  *n»»tee  of  a  term  for  the  payment  of  debts  pur- 
***v  the  inheritance  from  the  tenant  for  life,  and  had  it 


192  8  &  4  William  IV.  c.  27. 

conveyed  to  him  by  fine  and  feoffment,  the  cireiiiDBtaiioe  of 
the  purchaser  being  trustee  was  held  not  to  entitle  the  remam- 
der-nan  to  an  account  of  rent,  except  from  his  entry  to  avoid 
the  fine,  nor  if  he  neglected  to  claim  for  five  years  did  it  pre- 
vent his  bein^ barred.  (  ReynotdtY,  Jonest  2  Sim.  fie  8tu.306.) 
CooitracUTe  The  followug  instances  of  constructive  tniats  may  be  men* 
traica.  tioned.     Where  an  estate  is  subject  to  a  trust  or  eauitable 

interest,  and  a  person  purchases  it  for  a  valuable  consideration 
with  notice  of  the  trust  or  equitable  interest,  the  estate  will  be 
subject  to  it  in  the  hands  of  the  puichaaer.  (Sauitden  v.  Ih» 
hew,  2  Vem.  27  i  ;  Langton  v.  Astr§y,  2  Ch.  Rep.  30 ;  Drnnkb 
V.  Davison,  16  Ves  249.)  And  thou|^h  a  purcoaaer  had  not 
notice  before  he  paid  his  money,  yet  if  he  had  notice  before 
the  execution  of  nis  conveyance,  he  will  be  bound.  (  Wigg  v. 
Wigg,  I  Atk.  384  ;  TourvUU  v.  Naith,  3  P.  Wms.  307.)  So 
a  person  acquiring  an  estate  as  a  mere  voluntary  grantee,  (I 
Rep.  121  b;  Ptfe  v.  George,  2  Salk.  680,)  or  as  a  devisee, 
{Marbw  v.  Smith,  2  P.  Wms.  200,)  will  take  it  subject  to 
every  beneficial  or  equitable  Hen. 

It  was  settled  about  six  years  after  the  passing  of  the  statute 
of  frauds,  (29  Car.  2,  c.  3,)  that  where  one  man  advances  the 
money  to  purchase  an  estate,  but  the  purchase  is  made  in  the 
name  of  another,  a  trust  arises  for  him  who  paid  the  money ; 
such  a  case  forming  an  exception  to  the  seventh  section  of  that 
statute  which  requires  all  declarations  of  trust  to  be  in  writing. 
(2  Ventr.  361 ;  Wray  v.  SteeU,  2  Ves.  &  fieames,  390  )  Wfaeie 
there  is  a  contract  for  the  purchase  of  an  estate,  whether  free* 
hold  or  copyhold,  and  the  purchaser  has  performed  his  pait 
of  the  contract,  the  vendor,  from  the  time  he  ought  to  have 
conveyed,  becomes,  by  construction  of  a  court  of  equityi  a 
trustee  for  the  purchaser,  that  court  considering  things  con- 
tracted to  be  done  for  valuable  consideration  as  penonned. 
(^Hinton  v.  Hinton,  2  Ves.  sen.  634.) 

The  rule  that  trusts  are  not  within  the  statute  of  limitations 
was  held  not  to  apply,  where  a  claim  was  made  after  a  great 
length  of  time  against  a  trustee  by  implication  of  law  ansinc 
upon  a  doubtful  equity.  (Toumteud  v.  Town$»nd,  1  Cox,  28.) 
Though  no  time  bars  a  direct  trust  as  between  cestui  que  trust 
and  trustee,  a  court  of  equity  will  not  allow  a  man  to  make  out 
a  case  of  constructive  trust  at  any  distance  of  time,  for  where 
the  length  of  time  would  render  it  extremely  difficult  to  ascer- 
tain the  true  state  of  the  fact,  or  where  the  true  state  of  the 
hot  is  easily  ascertained,  and  where  relief  would  originaDj 
have  been  given  upon  the  ground  of  constructive  tru8t»  it  is 
refused  to  a  party  who  after  long  acquiescence  comes  into  a 
court  of  equity  to  seek  that  relief.  (  Berkford  v.  Wade,  17  Ve^ 
97  ;  Erparte  HaseU,Z  Y.  &  Coll.  622  ;  BeU  v.  Belt,  I  Lloyd 
Sc  G.  temp.  Plunket,  65  ;  see  Bonny  v.  Ridgard,  cited  4  Br. 
C.  C.  138.) 
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Fraud, 

XXVI,  And  be  it  further  enacted,  that  in  every  J"2*"  SL* 
■eof  a  concealed  fraud,  the  right  of  any  person  imi  nli 
I  king  a  suit  in  equity  for  the  recovery  of  any  JJjy,2L 
U  or  rent  of  which  he,  or  any  person  through  < 
thin  he  claims,  may  have  been  deprived  by  such 
faad,  shall  be  deemed  to  have  first  accrued  at 
^  Dot  before  the  time  at  which  such  fraud  shall, 
ft,  with  reasonable  diligence,  might  have  been 
fm known  or  discovered;  provided  that  nothing 
>dii  clause  contained  shall  enable  any  owner  of 
^  or  rents  to  have  a  suit  in  equity  for  the  reco- 
^of  Budi  lands  or  rents,  or  for  setting  aside 
^  eoDvejrance  of  such  lands  or  rents,  on  account 
mod  against  any  bond  fide  purchaser  for  valuable 
^ftndention,  who  has  not  assisted  in  the  com- 
>iui  of  such  fraud,  and  who  at  the  time  that 
k  Bade  the  purchase  did  not  know  and  had  no 
VMoD  to  believe  that  any  such  fraud  had  been 
«n!iued.(p) 

M  Thoogb  ocmrti  of  equity  will  inteipoio  in  order  to  pxe- 
^iksK  misehieb  whieb  would  probably  result  from  per- 
**  bang  allowed  at  any  distance  of  time  to  disturb  ^e 
PMga  of  another,  or  to  bring  forward  stale  demands ;  yet 
^  iolerfeieuoe  proceeds  upon  principles  of  conscience,  it 
j^yt  eneouraae  nor  in  any  manner  protect  the  abuse  of 
J'JVbui,  and  therefore  no  lensjth  of  time  will  bar  a  fraud. 
(llflriiL  Eq.  331 ;  Caiterill  v.  Purchase  Forrest.  6! ;  Aldtn 
];^m,  2  Eden,  R.  230 ;  Whalle^f  t.  WhtUUy,  1  Mer. 
r^i  e.C.  3  Bligh,  1.  As  to  length  of  time  being  no  bar 
^<iKs  of  fraud,  aee  also  DtlffravM  v.  Btouim,  3  Br.  C.  C. 
7*1  &Rck  V.  Clay,  Id.  639,  n. ;  Htrey  v.  Dinwody,  4  Br. 
^SSB;  2  Yes.  iun.  87  ;  Yate  ▼.  MottUy,  5  Yes.  480; 
J^Ttilmod,  5  Yes.  845 ;  Fureell  v.  Haenamara,  14  Yes. 
"i  finisferd  i.  Wade.  17  Yes.  87 ;  Havendon  ▼.  Lord  An- 
2^.28cli.&  Lef.  e07,  630;  Moarev.  Blak$,  1  Ball  &  B. 
«;  ITaJliMi  Y.  (yDonnill,ld.  156 ;  Gould  y.  Okendm,  4  Br. 
f-^lSe.Toml.  ed. ;  Morte  y.  Royal,  12  Yes.  355 ;  Piekor^ 
J^Ljri  9lamford,  2  Yes.  jun.  272  ;  Bymt  v.  Frere,  2 
Tf'Ji  176;  Hatch  v.  HaUh,  9  Yes.  292.)  An  agreement  on 


J*>'i«alof  &mily  disputes,  where  one  party  had  been  guilty 
"fNaftaad  and  eonoeaiment  of  the  rights  of  the  other,  was 
!1|*^  after  a  great  lengUi  of  time.    {Gordon  t.  Gordon, 
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A  court  of  equity  will  not  iinpeach  a  traiisaction  on  the 
ground  of  fraud,  where  the  fact  of  the  alleged  fraud  had  been 
within  the  knowledge  of  the  party  many  years ;  but  held  that 
every  new  right  of  action  in  equity  which  accrued  to  the  party 
must  be  acted  on  at  the  utmost  within  twenty  years,  except  in 
the  case  o#  a  trustee  whose  possession  was  consistent  with 
the  title  of  the  claimant.    (2  8ch.  &  Lef.  637.)    Where  a 
party  ie  to  be  constituted  a  trustee  by  the  decree  of  a  oourt  of 
equity,  (banded  on  ficaud  or  the  like,  his  posseasion  is  adveraOv 
and  tne  statute  of  limitations  will  run  from  the  time  the  cir* 
cnmstances  of  the  fraud  were  discovered.   (2  Sch.  Be  Lef.  6^ ; 
2  Ball  &  B.  129 ;    Broohhank  t.  Smith,  2  Y.  &  CoU.  58.) 
ThMB  where  the  tacts  constitating  the  fraud  had  been  ia  the 
knowledge  of  the  party,  and  he  had  laid  by  for  twenty-five 
yean,  reuef  was  refused.    (BUnnerhasnt  v.  Day,  2  Ball  &  B« 
118.)    But  &  perty  who  had  received  money  under  a  misap- 
prehension of  his  rights  was  held  not  bound  by  it,  as  in  the  case 
of  a  contract  for  a  disputed  title,  or  the  compromiae  of  a  liti- 
gated right.   (Id.  128.)    The  filing  a  bill  within  tweatyyeav, 
although  there  has  been  some  delay  in  woeecuting  it,  preveati 
time  operating  as  a  bar.    ^Cas.  temp.  Talbot,  63.) 
^dUrnmnt^      Where  by  the  interposition  of  a  court  of  equity  to  prevent 
■tatoieor  11-   tm  aet  rightfully  or  wrongfully  intended,  the  defendant  has 
mltattoDs        lost  a  remedjr  at  law,  a  court  of  equity  will  give  bin  a  re- 
bclag  ased  w  mady  equivalent  to  that  firom  which  the  interpositioa  of  saoh 
*  court  has  debarred  him.    Thus  where  the  statute  of  Umitatioae 

has  run  pending  an  injunction,  the  court  will  restrain  a  debtor 
from  taking  advantage  of  the  statute.   (Anon.  2  Caa.  Ch.  317 ; 
Brown  v.  Nmoall,  2  M.  &  Cr.  572.)    And  a  court  of  equi^r 
will  supply  a  defect  in  any  title  which  has  been  prejudioea  by 
an  order  of  the  court.    If  for  ihstance  an  injunctioii  has  beea 
continaed  so  long  as  to  deprive  a  party  of  his  legal  remedy, 
who  has  a  clear  right  to  recover  at  law,  a  oourt  of  eqoily 
would  restrain  the  party  who  obtained  the  injunction  nam 
pleading  the  statute  of  limitations.    (Fytan  v.  PoU,  3  Y.  & 
Coll.  273.)    So  equity  will  give  interest  on  the  axrears  of  an 
annuity,  (Morgan  v.  Morgan,  2  Dick.  643;    see  GroKt  v. 
Grant,  S  Sim.  340,  see  p.  364 ;  3  Ruse.  598,  and  see  p.  607,) 
where  the  annuitant,  with  a  term  of  years  and  a  power  of 
entry  and  distress,  had  by  means  of  the  injunction  beea  pre- 
vented from  proceedinff  with  an  action  of  ejectment,  which 
had  been  commenced  for  recovery  of  such  arrears.    ^  So  a 
party  who  has  been  restrained  in  equity  from  proceeding  at 
law,  while  the  debt  was  under  the  penalty  of  the  bond* 
will  be  entitled  to  the  principal  and  mterest  beyond  the  penalty. 
(Duval  V.  Terry,  Shaw,  P.  C.  15,  cited  in  Grant  v  .Grant, 
3  Rnas.  607;   see  (yDonol  v.  Broumo,  1  BfM  &  B.  262). 
Where  a  party  applies  to  a  court  of  equity  and  carries  on  an 
unfounded  litigation,  protracted  under  circumstances,  and  for 
a  length  of  time,  which  deprives  his  adversary  of  his  k^p^ 
rights,  a  court  of  equity  will  supply  and  administer  within  itt 
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, - \f  a  mbsdtate  for  that  l^al  rieht,  of  which  the 

fi^  10  prMBcntbig  ib  uofomiclcd  enini  has  depiiTed  his 
Mny.  (FnitMiff  t.  Warren,  6  Vo.  73 ;  The  East  India 
So^T.  Cawgpian,  11  Bligh,  158,  186,  187 ;  see  Fumhal 
vhfk,  4  Bob.  142 ;  Morgan  t.  Morgan,  2  Dick.  643 ;  Grant 
i&Ml,  3  Sod.  868;  Shrd^Uld  v.  Friee,  2  V.  &  C.  73: 
i«i  T.  NemaU,  2M.Bc  Cr.  572,  573.) 


XXm.   Provided  always,  and  be  it  further  Sayine  tin 
OMtod^tfaat  nothiDg  in  this  act  contained  shall  be  i^'^nity^n 
fened  to  interfere  with  any  rule  or  jurisdiction  ^'^^^^jS?  •^ 
tf  courts  of  equity  in  refusing  relief,  on  the  ground  orotherwiM. 
tf  tcqiuescence  or  otherwise,  to  any  person  whose 
^  to  biing  a  suit  may  not  be  barred  by  yirtoe 
«f  tioi  act.  {q) 

ii)  AeqaioDenea  may  have  the  same  effect  as  an  original  When  aequi- 
fiBBeBt,  and  may  bar  the  right  of  the  party  to  relief  in  JS^nn'*"* 
^.  But  to  fix  aoqoiesoence  upon  a  party,  it  should  un-  cqaity. 
"IBnetDy  appear  that  he  knew  the  fact  upon  which  the 
*ipKd  aequieaeence  is  founded,  and  to  wliich  it  refers, 
'v  doctane  of  acauiescence  does  not  apply  where  all  the 
P^  are  under  tne  influence  of  a  common  nustake.  (2 
*K  882.)  Li  the  case  of  a  trustee's  purchasing  the  trust 
F^otj,  ^  question  of  acquiescence  cannot  arise  until  it  is 
P^my  ascertained  that  the  csttui  qtu  trust  knew  that  his 
tiMee  had  become  the  purchaser,  for  while  the  cestui  que  trust 
^^nes  ignorant  of  that  feet,  there  can  be  no  laches  in  not 
f*ndfiog  with  the  sale  upon  that  ground.  (^Randall  v.  Er- 
W*»,  10  Ve8.427,  428;  Morse  v.  Royal,  12  Ves.  335.) 
^  Chaocellor  Eldon  said,  "  It  is  established  by  all  the 
^1  that  if  the  cestui  que  trust  joins  with  the  trustees  in  that 
^■a  breach  of  trust,  knowing  the  circumstances,  such 
>  (Mai  ^  trust  can  never  complain  of  such  a  breach  of 
^  tod  either  concurrence  in  the  act,  or  acquiescence  with- 
^  vigiaal  ooncunenoe,  will  release  the  trustees ;  but  that 
*^  t  general  rule,  and  the  court  must  inquire  into  the  cir- 
'^^■^utces  which  iadiioed  concurrence  or  acquiescence; 
^"BoQcctiDg  in  the  conduct  of  that  inquiry,  how  important  it  is 
^^«e  nand  to  aecuze  the  property  of  the  ces^i  que  trust, 
^  oa  the  other  not  to  deter  men  »om  undertaking  trusts." 
^psmt.  64.)  AH  eestuis  que  trust,  who  (being  of  age,  and 
^wao  incapacity,)  have  had  full  information  of  the  don* 
^  of  their  trustees,  which  was  liable  to  objection,  and 
"^^  or  tadtly  acquieBced  in  it  during  a  considerable  time, 
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are  held  to  have  antboriaed  or  adopted  such  oonduot,  and  pre- 
cluded themaelTes  from  a]l  remedy  in  that  respect.  {Brice  v. 
Stoke$,  11  Ves.  319  j  Walker  v.  Synumdi,  3  Swanst  64; 
Ryder  v.  Bickerton,  Id.  83,  n. ;  Undirwood  v.  Stevent,  1  Mer. 
712 ',  Trafford  v.  Boehm,  3  Atk.  444.)  Every  presumption 
that  can  be  fairly  made  will  be  raised  against  a  suJe  demand. 
It  may  arise  from  the  acts  of  the  parties,  or  the  reiy  forbear- 
ance to  make  the  demand  affords  a  presumption  either  that  the 
claimant  is  conscious  it  is  satisfied,  or  intended  to  relinquish  it 
(Pickering  ▼.  Lprd  Stamford,  2  Ves.  jun.  583.) 

Ac(][uiescence  for  nearly  fifty  years  in  a  mortgage  transae- 
tion,  liable  to  have  been  imnewmed,  was  held  a  bar  to  relief. 
(Hk/cf  V.  Cooke,  4  Dow,  17.)    Long  accjuiescenoe  by  a  pai^ 
aemiainted  with  the  facts  is  a  bar  to  equitable  relief  for  setting 
asiae  a  lease,  upon  the  ground  of  fraud  or  mistake,  although  it 
might  have  been  otherwise  if  the  parties  interested  had  ques- 
tioned the  lease  recently  after  tne  transaction.    (Selteif  ?• 
Rhodes,  3  Sim.  &  Stu.  41 ;  S.  C.  1  Bliffh,  N.  S.  1.)    An 
heir  at  law  has  also  been  held  not  entitled  to  an  issue  deoi' 
eavU  vel  non  after  twenty  years'  acquiescence  in  his  ancestor's 
will.    (Tveker  and  others  v.  Sanger,  M*Clel.  424;  S.  C.  13 
Price,  1 19.)    A  wife  was  held  to  be  bound  by  the  declarstion 
of  her  husband  alone,  of  the  uses  of  a  fine  levied  of  her  lands 
after  having  acquiesced  fifteen  years  from  his  death.    (Svm* 
ton  V.  Raven,  3  Atk.  105.)    Where  the  shareholderB  of  a  canal 
had  acquiesced  for  forty-seven  years  in  an  agreement  for  let- 
ting tolls  not  warranted  by  an  act  of  parliament,  it  was  held 
that  it  was  not  competent  for  the  shareooldersto  impeach  sooh 
agreement  in  respect  of  the  public  interest.  (Gray  v.  Chaplin, 
2  Russ.  126.)    Acquiescence  will  not  be  held  to  have  taken 
place,  so  long  as  the  same  circumstances  of  undue  influence 
on  one  side,  and  distress  on  the  other ,  in  which  the  oppressioa 
commenced,  continue  to  operate.  (Pureell  v.  Macnamara,  14 
Yes.  106, 121,  122.)    Where  executors  took  upon  themselves 
to  distribute  the  personal  property  of  a  testator,  in  thirds, 
without  consulting  a  legatee,  and  the  shares  were  paid  without 
her  authority,  upon  her  supposition  that  their  construction  of 
the  will  was  right,  it  was  held  that  the  legatee  was  not  pre- 
cluded from  relief  on  the  discovery  of  the  mistake  of  the  ex- 
ecutors.   (Newton  v.  Ayseough,  19  Ves.  539;  Brooktbenkr* 
Smith,  2  Y.  &  Coll.  58.) 


MORTOA<K>R  AND  MORTGAGEE.  } 

Time  of  Limitaiwn  faced —  Twenty  yean.  \ 

blTJElSi  i?      XXVIII.  And  be  it  further  enacted,  that  when  J 

'a  mortgagee  shall  have  obtained  the  possession  or  ^ 


Uieendor 
iwtDtj  jears 


ftoB  &•  tine  receipt  of  the  profits  of  any  land,  or  the  receipt  oi     ^ 
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lenty   comprised  in  his  mortgage,  the  mort-  when  tke 
,  or  way  person  claiming  through  him,  shall  S^j^poMc*. 
bringr  a  suit  to  redeem  the  mortgage  but  within  •ioa,or  unm 
tj   years   next  after  the  time  at  which  the  ^  iSkma!^!^ 
obtained  such  possession  or  receipt,  kdfnMBC 
in  the  mean  time  an  acknowledgment  of  die 
tte  of  the  mortgagor  or  of  his  right  of  redemp- 
tan  shall  have  been  given  to  the  mortgagor,  or 
ane  person  claiming  his  estate,  or  to  the  agent  of 
■eh  mortgagor  or  person,  in  writing  signed  by 
fe  mortgagee  or  tne  person  claiming  through 
Ibb:    and   in  such  case  no  such  suit  shall  be 
Iraught  but  within  twenty  years  next  after  the 
IBM  at  which  such  acknowledgment,  or  the  last 
tf  socli  acknowledgments,  if  more  than  one,  was 
pren;  and  when  there  shall  be  more  than  one 
BQftgagor,    or  more  than  one  person   claiming 
Anwh  the  mortgagor  or  mortgagors,  such  ac- 
kanwdgmenty  if  given  to  any  of  such  mortgagors 
ir  persons,  or  his  or  their  agent,  shall  be  as  eSec- 
tBuas  if  the  same  had  been  given  to  all  such 
aortgagors  or  persons ;  but  where  there  shall  be 
■ore  than  one  mortgagee,  or  more  than  one  per- 
MD  claiming  the  estate  or  interest  of  the  mortga- 
gee or  mortgagees,  such  acknowledgment,  signed 
Df  one  or  more  of  such  mortgagees  or  persons^ 
naU  be  effectual  only  as  against  the   party  or 
|srties  signing  as  aforesaid,  and  the  person  or 
fersons  cuiming  any  part  of  the  mortgage-money 
or  land  or  rent  by,  from,  or  under  him  or  them, 
aid  any  person  or  persons  entitled  to  any  estate 
or  estates,  interest  or  interests,  to  take  effect  after 
or  in  defeasance  of  bis  or  their  estate  or  estates, 
interest  or  interests,  and  shall  not  operate  to  give 
to  the  mortgagor  or  mortgagors  a  right  to  redeem 
the  mortgage  as  against  the  person  or  persons  en- 
titled to  any  other  undivided  or  diviaed  part  of 
the  money  or  land  or  rent ;  and  where  such  of  the 
mortgagees  or  persons  aforesaid  as  shall  have 
given  such  acknowledgment,  shall  be  entitled  to 
1  divided  part  of  the  hmd  or  rent  comprised  in  the 
mortgage,  or  some  estate  or  interest  therein,  and 
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not  to  any  ascertained  part  of  the  mortgaged^ 
money,  the  mortgagor  or  mortgagors  shall  be  en^ 
titled  to  redeem  me  same  divided  |Murt  of  the  land ' 
or  rent  on  payment,  with  interest,  of  the  part  ct^ 
the  mortgage-money  which  shall  bear  the  sama, 
proportion  to  the  whole  of  the  mortgage-money  asi 
the  value  of  such  divided  part  of  the  land  or  rent 
shall  bear  to  the  value  of  me  whole  of  the  land  or 
rent  comprised  in  the  mortgage,  (r) 

(r }  Doubts  were  entertained  whether  a  mortgagee,  who  w» 
not  proved  to  have  been  in  pooaession  or  receipt  m  the  profits 
within  twenty  years,  and  to  whom  no  acknowledgment  m 
writing  had  been  given  according  to  the  14th  section,  (ante,  p. 
170,}  was  not  barred  of  his  ejectBMttt  by  the  2d  and  Sdsectioos, 

inasmuch  as  the  mortgagee's  iwht  had  aocmed  more  ^^ni 
twenty  years  mreviously.  (Dot  d.  Jom4t  v.  WiUiumt,  5  Ad«  & 
£11. 291.)    These  doubts  have  been  removed. 

By  sut.  7  Wm.  4  and  1  Vict.  c.  28,  reciting  diat, 
'*  doubts  have  been  entertained  as  to  the  enect  of 
a  certain  act  of  parliament  made  in  the  third  and 
fourth  years  of  his  late  Majesty  Kinff  William  the 
8  &  4  w.  4,  Fourth,  intituled  *  An  Act  for  the  LimiUtion  of 
*•  ^'  Actions  and  Suits  relatinff  to  Real  Property,  and 

for  simplifying  the  Remedies  for  trying  die  Rights 
thereto,'  so  far  as  the  same  relates  to  mortgages; 
and  it  is  expedient  that  such  doubts  should  be  re« 
MortgacMt    moved  :*'  it  is  declared  and  enacted,  **  that  it  shall 
JSStiOTrin   ^^  "*y  ^  lawful  for  any  person  entitled  to  or 
8  ft  4  w.  4,   claiming  under  any  mortgage  of  land,  being  land 
n»  brug      within  the  definition  contained  in  the  first  section 
acttou  to      of  the  said  act,  to  make  an  entry  or  brinff  an  action 
vrtSta  »*"**   at  law  or  suit  in  equity  to  recover  such  land  at  any 
iuT^lnt  ^^^  within  twenty  years  next  after  the  last  pay- 
or pKnci^?    ment  of  any  part  of  the  principal  money  or  interest 
orfDtoreit.     secured  by  such  mortgage,  although  more  than 
twenty  years  may  have  elapsed  since  the  time  at 
which  the  right  to  make  such  entry  or  bring  sud» 
action  or  suit .  in  equity  shall  have  first  accrued^ 
any  thing  in  the  said  act  notwithstanding." 

CauMoneon^      yflgxt  the  mortgage  deed  oontains  no  provison  &»t  *• 
StioD^&c.    mortgagor  may  enjoy  the  land  in  the  interval  between  the 
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«f  the  dead  nd  deCnlt  k  pajBCBi  •£  Hm 

ualuagee  lits  an  imnedicle  ngliit«f«iilry 

of  »e  deed,  and  an  cjeetmenft  aait  be  bmj^t 

_  ^  yeaiB  aflnwaids  if  no  interait  hai  bean  "paida 

V.IL  seiaed'iB  fee  of  land,  by  iadentares  of  leaae  aed  raleaw, 

lasB^  date  iMyeetiiiely  tbe  2d  and  8d  daya  of  fiaplaBibar^ 

itl9,  and  cxeenjted  by  binueK  only,  conveyed  tbe  nne  to 

Z.  B,  m  fee,  witb  tbe  proviM,  that  on  payment  by  ban  to 

X.&.  «r  2001^  ^rith  intemt,  on  tbe25cbMa»b,  18S0,1he 

hia  bein  and  asngns,  aboaU  TeoooTey  tbe  notl- 

iaea  to  tbe  mortgagor,  bk  bein  and  aangoi.    Tbe 

oomained  a  eovenant,  tbat  in  tbe  event  af  defenlt 

in  payment  of  tbe  above  som  or  any  pait  tbowif, 

be  lairtul  for  tbe  mortgagee,  bia  beira  and  aangna, 

to  tisK  and  all  times  after  sucb  defenlt,  peaeeabiy 

fmetiy  to  enter  into  and  enjoy  Ibe  amd  preniaeB,  and  alao 

aaavcBBBt  by  tbe  mortgagor  for  nnrlber  aanaanee  in  eaae  ef 

~  dafaull.    It  was  bold,  tbat  tbe  mortgame  bad  tbe  rigbt  of 

Older  tbis  deed,  from  tbe  time  of  its  eiecation,  and 

from  tbe  2dtb  Maicb,  1820,  and  tberefote  tbat  ^m 

far  tbe  lecotery  of  tbe  premises  brongbt  by  tbe  bob 

tt  lav  of  tbe  mortgagee,  witbin  twenty  yean  of  tbe  lattor 

let  mat  of  tbe  foimer  date,  (no  interest  utTinp  bean  paid  on 

fee  mmtgage,  nor  any  odier  act  recoffnizing  tbe  title  of  the 

aartgagee  done  fer  twenty  yean  from  Uiat  date),  waa  too  bto. 

(Head.  BflylMMtv.  Ligh&foi,  8  Meea. &  W. 568 ;  SJoiist, 

966    See  fFOfctajm  y.  Hull,  4  Scott,  301 ;  3  Bittg«  N.  C. 

;   Fitherv.  Gila,  5  Bing.  421;  2  M.  &  P.  741;  Sbep. 

■cb.  272, 8tb  edit ;  anU,  p.  154.) 

In  Smris  v.  CWt,  1  Y.  &  CoU.  N.S.  36,  a  qneatiaii  was 

bet  not  detennined  witb  reference  to  tbe  xigbt  of  llm 

of  an  anmiity  cbaiged  on  land  to  ti^  proreedingi  to 

bis  animity,  after  twenty  yean*  poeseanon  and  leoetot 

af  tke  leota  and  profes  by  the  grantor  punctaal  payment  of  tbe 

maaaty,  and  no  acknowledgmient  in  writing  ot  tne  ^[FBntee^ 

fdt.    it  waa  contended  tbat  tbe  grantee,  never  bavui|r  ben 

leasinB  or  receipt  of  tbe  jwofits  of  tbe  land,  and  eon- 

itly  never  baving  been  dispossessed,  tbe  tisw  must  be 

1  to  bave  ran  against  hmi  ivom  1810  (wben  tbe  an- 

grapted)  by  virtue  of  the  3d  section.    In  support  of 

fesumaf motion,  Dearman  v.  Wyeht,  9  Sim.  570,  was  citod, 

miitwassmd,  tbat  altbongfa  tbe  staL  7  Wm.4,  &  1  VieL 

e.28,  withdrew  mortgages  from  tbat  ooastmction,  yet  it  appbes 

Id  tbat  species  of  incumbrance  only. 

A.  B.  C.  and  D.  being  tenants  for  life,  under  the  will  of 
fear  fetber  £.,  of  certain  premises  held  for  Hves  renewable  fer 
ever,  witb  remainder  respectiYely  to  their  sons  in  tail,  in  tbe 

C1790  entered  into  an  agreement  with  M.  to  convey  to 
tbe  said  pwrniaca  for  tbe  sum  of  133t,  and  wbieb  aum  was 
tsba  applied  in  payment  of  a  mortgage  created  by  £.,  tbe  taa- 
and  likewise  senae  judgment  debts  of  bis,  a£Eecting  Ibe 
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nSd  piemiies,  and  inamach  asa  good  title  could  not  be  other- 
wiae  made  oat,  a  Inll  was  to  be  fifed  for  a  sale,  and  M.  was  to 
become  the  porchaser  at  the  aboTO  price.  This  agreement  was 
executed  and  a  bill  filed  in  parsuanoe  thereof,  but  the  bill  was 
never  proceeded  with,  nor  did  the  contemplated  sale  under  it 
Cake  place.  After  the  execution  of  the  sgreement,  M.,  having 
paid  off  the  mortgage  and  the  judgment  debts,  amounting  in 
all  to  the  sum  of  I&IL  10s.  3d.,  and  got  them  sssigned  to  his 
brother  N.  as  a  trustee  for  bimsdf,  entered  into  the  posseasioa 
of  the  said  premises  and  so  continued  to  the  period  ofhisdeath, 
previous  to  whicb  he  made  his  will,  under  which  N.  became 
entitled  to  the  premises,  and  continued  in  possession  thereof 
until  his  death  m  1829,  whereupon  his  daughters,  to  whom  he 
devised  his  interest  in  those  premises,  enterra,  and  were  in  pos- 
session at  the  time  the  bill  was  filed,  thus  constituting  in  M« 
and  those  claiming  under  him,  an  uninterrupted  possession  for 
neariy  fifty  years.  A.  and  B.  having  died,  each  leaving  a  son, 
which  sons  were  consequently  tenants  in  tail  of  the  premises  in 
question  under  the  will  of  their  grandfather  E.,  on  a  bill  filed 
by  these  two  sons  as  such  devisees  in  tail  in  the  lifetime  of  the 
ouer  tenants  for  life,  C.  and  D.,  and  without  making  them 
parties,  praying  an  account  of  the  sum  due  on  the  foot  of  the 
advances  by  M.»  and  for  liberty  to  redeem  it,  it  was  held  that 
the  plaintitt  were  within  the  very  terms  of,  uid  consequentlT 
bound  by,  the  28th  section  of  the  stat  3  &  4  Wm.  4,  c  27. 
(firoioiis  V.  Bisiutp  of  Cork,  1  Drury  &  Walsh,  700.  See 
Raffity  v.  King,  1  Keen,  601 ;  poit,  p.  204, 205.) 

Where  a  mortgagee,  who  had  not  been  in  recdpt  of  tbe 
rents  and  profits  of  the  mortgaged  premises  for  upwards  of 
twenty  years,  nor  received  an  acknowledgment  as  required  by 
the  3  &  4  Wm.  4,  c.  27,  nor  had  even  known  of  his  rights 
until  informed  thereof  by  a  puisne  creditor,  was  brought  before 
the  court  by  that  creditor  by  an  amendment  made  in  1837  by 
a  supplemental  bill  to  a  bill  filed  in  1833,  for  the  purpose  of 
completing  the  title  to  a  purchaser  so  as  to  have  distributed 
among  the  creditors  of  the  estate  certain  funds,  which  had  been 
impounded  to  indemnify  the  purchaser  aninst  an  outstanding 
and  apparently  unsatisfied  charge,  of  which  the  said  mortgage 
formea  a  moiety :  it  was  held,  tnat  the  mortgagee's  claim  was 
not  barred  by  3  &  4  Wm.  4,  c.  27,  which  was  neld  to  be  in- 
applicable, as  the  mortgagee  did  not  come  in  the  character  of 
plaintiff,  but  as  defendant,  in  a  suit  instituted  prior  to  the  pass- 
ing of  that  statute.    (Murphy  v.  Sterru,  1  Drury  &  W.  2d6.> 

A  husband  separated  from  his  wife  becoming  mortgagee  in 
possession  of  her  separate  estate  for  twenty  years  cannot  set  up 
the  statute  of  limitations.  (Booth  v.  Puner,  1  Haig,  H.  &  S. 
Ir.  £q.  R.  33.) 

An  adcnowledgment  which  had  been  given  by  the  mort- 
sagee  in  possession  to  the  grandfather  of  the  infant  mortgagor, 
tnough  toe  grandfather  was  not  authorised  to  act  as  the  aj^t 
of  the  mortgagor,  was  held  to  be  an  acknowledgment  within 
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■edum  of  3  &  4  Wm.  4,  c.  27.    {Truloch  v.  Robly, 
SJakt,  1101.) 

It  was  perfe^y  well  settled  before  tbe  stat.  3  &  4  Wm.  4,  Prior  iCate  of 
t.t7f  thmt  twenty  yean'  possessioii  by  a  mortgagee  was  primd  the  law. 
jbir  a  bar  to  the  rigbt  of  redemption,  and  it  was  incambent 
^m  die  mortgagor  to  show  some  drcomstances  for  preventing 
pXJblon  for  that  period  from  producing  such  enect.  Tbe 
■ie  applied,  notwitbstanding  a  clear  tiUe  to  redemption  in  tbe 
■e  party,  and  on  the  otber  side  a  continued  misapplication  of 
ht  veals  aod  profits  committed  to  his  care,  contrary  to  bis  en- 
pgement«  and  a  continued  breach  of  duty  from  the  beginning 
todtt  end  o£  the  period  in  omitting  to  keep  and  render  an  ao* 
tauL  (2  Jac.  &  Walk.  188 ;  see  Jac.  Rep.  613  ;  Ptaim  ▼. 
Cteimn,  4  Bligh  O.  S.  133  ;  Fotter  v.  Blake,  Id.  140.)  In 
Awt,  a  mortgagee  was  considered  as  qttati  a  trustee  for  just 
lSi«us,  364  days,  and  12  hours,  short  by  5  minutes.  (Per 
Lmi  EUUm,  4  Bhgb  O.  S.  71.)  Before  the  stat.  3  &  4 
Wm.  4,  c  27,  a  court  of  equity  acted  with  equitable  rights  by 
ttdogy  to  the  statute  of  limitations  in  the  cases  of  ejectment, 
ad  held  that  twenty  years'  possession  by  a  mortgagee,  under 
Miin  circuiDStances,  was  equivalent  to  twenty  years'  adverse 
fSKSBon  at  law.  There  is,  however,  this  material  difiuence 
teimen  adverse  possession  at  law  and  the  possession  of  the 
astgagee  ;  adverse  possesion  at  law  is  inconsistent  with  the 
iAt  of  the  tme  owner,  but  the  possession  of  the  mortgagee  is 
esBMient  with  the  equitable  title  of  the  mortgagor ;  twenty 
ins*  adverse  possession  gives  therefore  absolute  title  to  the 
IwriBinii  at  law,  but  twenty  years'  possession  of  the  mort- 
Pgbt  does  not  in  itself  give  title  against  the  mortgagor.  If  for 
tatv  jeazB  tbe  mortgagor  has  sunered  the  mortgagee  to  hold 
«2  be  were  the  true  owner,  without  acknowlec^^ment  of  the 
Bfirigage  title,  and  if  for  twenty  years  the  mortgagee  has  con- 
adoed  faimself  as  the  true  owner  and  kept  no  accounts  as 
anigagee,  a  court  of  equity  holds  that  this  negligence  of  the 
agtoagur  shall  protect  the  morU^agee  from  the  di£5culty 
*a,  m  snch  circumstances,  would  attend  the  mortgage  ac- 
eoa&t ;  but  if  within  the  twenty  years  the  mortgagee  has  ac- 
^■ovledged  the  mortgage  title,  a  court  of  equity  uaputes  no 
K^gence  to  the  mortgagor;  or  if  within  twenty  years  the 
Mortgagee  has  kept  accounts,  or  otherwise  dealt  with  the  pro- 
foty  as  mortgagee,  he  is  not  protected  from  tbe  account  in  re- 
^fti  of  the  mortgagor's  negligence.  (Hodley,  HiaUy,  6Madd. 
Ul;8.C.  1  Ves.  &  B.  536.) 

Before  the  sUt.  3  &  4  Wm.  4,  c.27,  s.28,  the  acknow- 
Itfanent  by  the  mortgagee  of  the  subsistence  of  the  mortgage 
^  a  third  p^ity  was  sufficient  to  preserve  the  mortgagor's 
Bgiit  to  redeem.  But  by  that  act  the  acknowledgment  mast 
be  giTen  to  the  mortgagor  or  some  person  claiming  his  estate, 
or  hii  agent,  ^gned  by  the  mortgagee  or  person  claiming 
tboagh  mm.  Tans  an  assignment  by  the  mortgagee  alone  of 
^iatereit,  treating  it  as  a  mortgage  to  a  third  party,  {Smart 
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V.  Hunt,  4  Ves.  478  ;  Hardy  v.  Remm,  id.  466,)  or  taking 
notice  by  a  will,  or  any  other  deliberate  act  reciting  that  he  is 
mortganee,  (Ord  v.  Smith,  Sel.  Cas.  in  Cb.  9 ;   2  £q.  Caa. 
Abr.  600 ;  Perry  v.  MartUm,  2  Br.  C  C.  399 ;)  or  an  assign- 
ment of  his  interest  treated  as  a  mortgage  upon  the  trosta  of  a 
settlement,  or  as  a  security.    (Hantmrd  t.  Hardy,  18  Vca. 
455.)    So  where  the  purchaser  of  an  eauilT  of  redemption  bad 
the  legal  estate  conveyed  to  him  by  a  ueed,  dated  the  24th  of 
August,  1796,  in  which  it  was  leoted  that  the  puicbaser  had 
some  time  since  paid  to  the  mortgagee  the  money  due  on  hs 
mortgage,  and  a  bill  to  redeem  was  filed  on  the  29th  of  Jann^ 
ary,  1816,  it  was  held  diat  the  recital  was  an  adknowled^pnent 
of  the  mortgage  title  till  within  twenty  yeaiB  firom  the  filmg  of 
the  bilL    (Price  v.  Copntr,  1  Sim.&  Stu.347.)    So  also  re- 
demption was  allowed  after  forty  years'  poMCflWon,  on  CTidenee 
of  a  contract  entered  into  withm  seven  yearn  preceding  the 
filing  of  the  bill  by  the  heir  of  the  mortgagee,  for  purcbaae  of 
the  equity  of  redemption.    (Ccntoay  v.  Skrimitton,  5  Br.  P.  C* 
187.)    And  if  a  mortgagee  admit  that  he  has  no  other  tide  it 
will  be  binding,  and  the  mortgagor  will  be  allowed  to  redeem, 
although  twenty  years  have  elapsed.  {Perry  v.  Morstim,  2  Br. 
C.  C.  397.)    Before  the  above  act,  evidence  of  parol  adcnovr- 
ledgments  of  the  mortgage  within  twenty  years  was  sufficient ; 
(Bayner  v.  Oattter,  6  Madd.  274;)  but  it  must  have  bee 
dear  and  unimpeachable;  {Whitwg  v.  White,  2  Cox,  296; 
Perry  v.  Martton,  2  Br.  C  C.  397,  more  fully  reported  in 
Whiting  V.  White;)  and,  therefore,  in  a  ease  where  the  ao- 
knowledgment  was  proved  by  only  one  witness,  the  bill  was 
dismissed.    (ReektY.  PottUthwaiU,  Coop.  C.  C.  161.)     And 
it  seems  that  the  right  of  redemption  was  not  barred,  nnlesa 
the  mortgagee  had  been  in  uninterrupted  possession  for  twenty 
years  of  the  vohele  of  the  property  comprised  in  the  mortsage, 
and  redemption  was  decreed  where  the  mortgagee  had  Vmu 
dghty  years  in  possession  of  part  only  of  the  proper^  and  the 
mortgagor  continued  in  the  possession    of  the  remainder. 
(Burke  v.  Lynch,  2  Ball  &  B.  426;   RaktOTWt  v.  Breteer, 
Sel.  Cas.  in  Ch.  65.) 
Disabilities.        ^^  .^^  ^  observed,  that  by  the  new  act,  twenty  years  (tobs 
the  time  the  mortgagee  took  possession,  or  from  the  last  ac- 
knowledgment in  vniting,  is  made  a  positive  bar  to  the  right 
of  redemption ;  and  as  mero  is  no  saving  in  fovour  of  persons 
under  disabilities,  it  should  seem  that  the  owners  of  an  equity 
of  redemption  will  be  barred  by  twenty  years'  possession  with- 
out a  written  acknowledgment.    It  may  be  a  quesfcbn,  how  for 
the  rules  which  previously  existed  as  to  persons  under  <fii- 
abiUties  (see  Beekford  v.  Wede,  17  Ves.  89—93,)  vriU  have 
any  application  under  the  new  act :  it  anpean,  h<rirever,  to  be 
proper  to  notice  the  cases  between  whioo  tbero  has  becsi  some 
conflict.    The  rule  seems  to  be,  that  if  the  mortgagee  enteia 
into  possession  by  virtue  of  his  mortgage  title  alone,  he  is  for 
the  period  of  twenty  years  liable  to  account  aad  redaaqptioB$ 
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kiiriheBar1|»agarpenril8liiBi  to  b^ld  iior  twenty  youn  m/k- 
tf  aecMiitaig  or  admittbg  hm  morlgaie  title,  the  figkt  «f  rt- 
AifiiMiiBkMt,  aad  then  tine  nmsagMBSt  the  mortgtgerfimm 
^MBMBt  the  morlgBgee  took  poneanoD,  mad  agUMt  lU 
Aaof  uider  the  mortgagor,  WDatever  may  he  their  dk- 
ittta.  (B^ety  v.  King,  I  Keen,  601 ;  HmrritimY.  HoUim, 
l^&8tB.47l.> 
Where  1  decree  for  redemptioti  and  «b  aecovnt  has  been 


WMiKU  he  barred;  andif  thetunehasheguntoraiiagaiBit 
■BttMlflr  k  will  oontmue  to  mn  on  although  the  partieft  are 
ifc*.  (St,  Johit  V.  Tuntm-,  2  Vera.  418.)  Bat  redemplioa 
di»aEt|^  was  refiiaed,  though  an  acomnt  had  been  de- 
iwad  wdfam  twenty  years  by  a  receiver  and  manager  of  the 
*Ml^  becanM  it  was  without  the  authority  of  the  mertgageey 
wi  vn  of  watiiim/  mind.  (JSorron  y.  Jfartm,  Coop.  C. 
C1I9.)  ^  *^ 

^^  been  contended,  and  the  doctrine  is  rapported  by  some  roMoiiiou  of 
^•ad  dUcta,  that  erery  penon  who  beoomes  loooeBBivoly  nortgtgte 
■jttrf  to  «tt  ecmty  of  redemption,  has  hiB  tw«i^  yea»  from  J^'jjj,*^. 
■B«e  at  hn  r^fat  aocnimg,  and  is  not  barred  by  the  laches  veyanoe  bj 
^■F^AKeBMn.  (Pimm  v.  Goodwin,  cited 2  Mer.  309 ;  S.  C.  married 
*^,  133 ;  Fofter  v.  Blake,  id.  140 ;  S.  C.  2  Ball  &  B.  566 ;  women. 
^  Y.  MUnt,  6  Sim.  3<S9,  contrJu)    Where  a  husband  and 
^  MMd  in  fee  in  right  of  the  wife,  made  a  mortgage  by 
**  tod  afterwards  conveyed  the  equity  of  redemption  bj^  lease 
V  lelciK  to  the  mortgagee,  who  remained  in  possession  as 
^VMe  owner  for  more  than  twenty  yean  during  the  life  of 
towbiiMi,  tenant  by  the  curtesy,  who  had  conveyed,  it  was 
I7  <int  the  heir  of  the  wife  was  not  barred  of  his  equity  of 


by  lapse  of  time.  Macdonald,  C.  B.,  in  decreeing 
.  r-^  in  this  case,  said,  "The  defendant,  standing  in 
rP"<^.of  the  tenant  by  the  euitesy,  was  bound  to  keep 
y*!|J^  interest  of  the  mortgage.  As  mortgagee,  he  was  to 
*^^^the  iaierest ;  uniting  the  two  characters,  he  is  to  be 
y"*t<g  having  supported  the  different  rights,  and  dis- 
r^  ^  duties  of  each ;  die  sane  person  was  to  receive 
ufj'J*  '^  esse  does  not  fall  withm  the  general  rule." 
P«v.  Barhgr,  3  Anstr.  765;  S.  C.  1  Id.  138,  contril.) 
7^*>c»tothe  year  1757,  the  husband  and  wife  conveyed  by 
iS&rt!!^^  belonging  to  her  to  a  mortgagee  in  fee,  and  in 
jjfcy  conveyea.  by  lease  and  release  only,  the  equity  of 
^^^  te  the  mortgagee,  who  had  continued  in  possession 

^*to&  BHv  an/I  iMirniitii  waavn    »ka  ^Ha  Ai^A  in    1*70A     awsA  #Mk 


wss  oveiTuied,  but  without  prejudice  to  the  de- 
^^  toiag  the  statote  of  limitations  as  a  defence  in  their 
^TV  ({mmU  v.  Rutsell,  1  Yonnge,  9,)  So  where  hus- 
r*:^  ^sonendered  hcor  oopyhoMs  to  the  use  of  a  morl- 
'^^^ ind  the  faashand  alone  released  the  cqnity  of  re- 
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4lemption  to  the  moniame,  who  was  admitted  aad 
in  poBMMioD,  on  a  billeTeven  years  after  the  husband's  death, 
by  the  wife  and  her  children,  redemption  was  decreed^  with  ao 
account  of  rents  from  the  husband's  death.  (^Rttve  ▼.  Hicfci, 
2  Sim.  &  Stu.  403.)  In  general  a  presumption  arises  from 
neither  payment  of  the  surplus  rents  nor  deliTery  of  acoounl 
within  twenty  years,  but  the  presumption  does  not  take  place 
where  the  same  person  is  to  pay  and  receive»  as  in  the  case  ol 
a  mortgagee  who  obtains  a  conveyance  of  the  equiw  of  r^ 
demption  from  a  party  having  only  a  limited  estate.  {Corheti 
V.  BaTker,  3  Anstr.  759 ;  RavaU  v.  RuMiell,  1  Younge,  9.J 
In  Ashton  v.  Milne,  6  Sim.  369,  a  husband  seised  in  right  of  his 
wife,  and  the  wife  in  the  year  1784  conveyed  the  fee,  subject  to 
a  mor^;age  term,  no  fine  bein^  levied,  nor  any  act  done  to 
bind  the  wife's  right.  The  wife  remained  under  coverture 
until  1818 ;  the  husband  died  in  1826,  and  upon  the  son  and 
heir  filing  his  bill  to  redeem  his  interest  in  the  fee  in  1831,  it 
was  held  that,  because  the  purchaser,  who  took  at  the  time  of 
his  purchase  an  assi^ment  of  the  mortgage  term  to  a  trustee 
for  nis  benefit,  continued  in  possession  of  the  estate  for  more 
than  twenty  years,  he  acquired  the  interest  of  the  wife  and  her 
heir,  notwithstanding  their  disabilities,  as  well  as  the  interest  of 
the  husband,  which  was  all  that  could  possibly  pass  by  the 
conveyance.  In  this  case  no  distinction  was  made  between 
the  cases  in  which  the  possession  of  the  mortgajgee  is  refeired 
to  his  mortgage  title  only,  and  the  cases  in  which  the  posses- 
WbMi  nort-  >ion  is  referred  to,  and  depends  upon  some  other  title.  It  has 
gagce  holds  been  since  decided,  that  if  the  mortgagee  entered  not  as  a 
Jk  ^^Tiliu*'  mortgagee  only,  but  as  a  purchaser  of  the  equity  of  redemption, 
uier  ttue.       j^^  ^^^  ^^^  ^^  ^^  ^j^^  ^^  ^^  vendor,  and  the  validity  of  the 

conveyance  he  takes ;  and  if  the  conveyance  gives  him  only 
the  estate  of  a  tenant  for  life,  he  is  bound,  having  united  in 
himself  the  characters  of  mortgagor  and  mortgagee,  to  keep 
down  the  interest  of  the  mortgage  for  the  benefit  of  those  in  re- 
mainder, and  time  will  not  run  against  them  during  the  estate 
for  life.    An  estate  was  devised  (subject  to  a  mortgage  to 
S.  M.  for  1000  years)  to  M.  D.  for  life,  and  after  her  death  to 
V.  R.  and  his  heirs,  in  trust  as  soon  as  might  be  to  sell  and 
invest  the  proceeds,  and  to  divide  the  same  among  the  testator^ 
children  as  they  should  come  of  age.    M.  D.  was  appointed 
executrix  and  residuary  legatee.    In  1796  V.  R>  and  M.  T), 
executed  an  absolute  conveyance  of  the  mortgaged  estate  to 
S.  M.,  in  connderation  of  the  mortgage  debt,  and  a  further 
sum ;  and  S.  M.  entered  and  continued  in  possession  without 
accounting.    S.  M.  died  in  1832,  and  the  bill  was  filed  by  the 
children  of  the  testator  to  set  aside  the  sale.    The  defendant 
insisted  that  the  sale  was  made  to  raise  money  for  payment  of 
the  testator's  debts,  and  that  if  the  testator's  children  were  not 
bound  by  the  sale,  still  they  were  barred  by  length  of  time. 
Lord  LangdaU,  M.  R.,  reviewed  the  cases  already  cited,  and 
decided  that  time  did  not  begin  to  run  against  the  children 
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Kfe  of  M.  D.    HiB  lordship  aid,  **  If  the  mortgaeee 
nol  ID  his  character  or  in  his  r^ht  of  mortgagee  om  j» 
In  as  purchaser  of  the  equity  of  redunption,  he  must  look  to 
As  lUe  of  his  vendor  and  to  the  validity  of  the  conveyance  he 
fdes;  and  if  the  conveyance  be  such  as  in  law  or  m  equity 
■^  pves  for  his  benefit  the  estate  of  a  tenant  for  life,  he  must, 
sit  appears  to  me,  take  that  estate  subject  to  the  duties  which 
ar«  attached  to  it  in  the  relation  which  subsists  between  the 
fessaft  for  life  and  the  remainder-man.    One  of  those  duties  is 
likeep  down  the  interest  of  the  mortgage;  and  having  imited 
ishiaaelf  the  two  characters  of  mor^asor  and  mort^see,  he 
■Bst,  in  the  language  of  Chief  Baron  Macdonald,  (in  Vorb§tt 
^.Btwker,  ante,  p.  203,)  be  considered  to  have  supported  the 
B^tts  and  dischaiged  the  duties  of  each.  The  aigument  on  which 
kii  centendftd  tlutt  time  ought  to  run  against  the  remainder- 
Btt  in  all  cases  is,  that  as  the  remainder-man  may  redeem, 
he  o^fat  to  be  barred  if  he  neglects  to  do  so ;  and,  speaking 
laeraUy,  it  is  clear  that  the  remainder-man  has  an  mterest 
vUeh,  as  against  the  mortgagee,  entitles  him  to  redeem.    But 
if  die  tenant  for  life  procures  an  assignment  of  the  mortgage, 
V  if  the  mortgagee  purchases  the  interest  of  the  tenant  for  hfe, 
its  by  no  means  so  clear  that  the  remainder-man  can,  without 
Ike  eonsent  of  the  tenant  for  life,  redeem  the  mortgage  vested 
m  lam ;  and  the  observations  of  Chief  Baron  Alexander  upon 
te  subject,  in  the  case  of  Ravaldv.  Ru$sell,  1  Younge,  9,  are 
vdlworthy  of  attention.    (Raffeiyy,  King,  \  Keen,  601.)   In 
Bnwne  v.  Bishai^  of  Cork,  1  Drury  &  W.  7 1 5,(8ee  anU,  p.  200,) 
ieid  PlunketsBad,  "  If  it  were  necessary  for  me  to  pronounce 
say  opinioa  as  to  the  effect  of  the  case  of  aaffety  v.  Kvtig,  1  Keen, 
Ql,  so  for  as  it  decided  between  the  conflicting  authorities,  I 
Aodd  feel  it  necessary  to  examine  them  more  particularly. 
la  the  latter  case,  the  original  title  was  as  mortgagee,  who 
tfterwazds  became  the  purchaser  of  the  life  interest  of  the 
•qpoty  of  redemi>tion,  but  in  Browna  v.  Bishof  of  Cork,  {ante, 
p.  200,)  the  original  dealing  clearly  was  for  the  purchase  of 
Ae  interest,  and  the  assignment  of  the  mortgage  was  taken 
■erely  as  a  security  to  protect  that  purchase." 

Fraudulent  sales  had  been  made  by  the  tenant  for  life ;  his 
MB  died  in  his  life  time ;  the  tenancy  for  life  continued  to  exist 
for  above  thirty-five  years  after  these  fraudulent  sales.  On  the 
team  in  remainder  becoming  entitled,  he  filcxi  a  bill  to  redeem : 
it  was  held  by  the  court  below,  and  affirmed  by  the  House  of 
Lords,  that  he  was  not  barred  by  the  lapse  of  time.  {Earl 
BnioH  r.  Bet^ter,  3  Clark  &  Finn.  479 ;  9  Bligh  N.  S.  532.) 

Where  husband  and  wife,.bebg  jointly  entitled  to  an  equity  DinbiUtSet  of 
sf  xedemption  in  fee,  conveyed  it  by  deed  without  a  fine  to  owner  of 
fte  morlgagee,  it  was  held  that  the  surviving  wife  or  her  heirs  Semptioo.'^ 
ught  redeem  at  any  time  within  twen^  y^f^  ^'o™  ^  ^^~ 
tead's  death.    ^Priee  v.  Cajmer,  1  Sim.  &  Stu.  347.)    So  the 
riaht  of  redemption  was  not  barred  by  twenty  years'  possession 
Wiwre  the  mortgagor  or  those  clainung  under  him  were  under 
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dinbilitiaf,  <22Mfo  v.  PaiOtthwaiU,  Coop.  C.  C.  169,)  wte 
ip«ra  allowed  ten  yean,  withiii  whieh  they  migfat  claim  aftn 
the  impedimeiitB  h«l  beaa  lemoved.  (17  Vea.  99 ;  19  Vee. 
1847$  P.  Wma. 287,  n.  Bat  see  RaffHy  v.  Kine,  1  Keet, 
801.)  But  the  plaiotiff  leekiiig  redemptioQ  after  the  ez|nn)- 
lioa  of  twoDty  yean'  poMesaon  by  the  mortgagee  was  requned 
to  state  on  his  oUl  the  case  of  exoeptioii  taung  hk  ease  oat  of 
the  rule.    (FoUtr  t.  Bcdgmn,  19  Vea.  184.) 

A  plea  by  a  detedant  of  forty  yean'  poesessioa  of  a  moit- 
gaged  estate,  without  aooouat  or  admianoa  of  any  debt,  was  al- 
towed,  in  answer  to  a  bill  setbag  up  an  old  mortgage  and 
stating  an  aoooimt  settled,  and  gmitralty  that  owing  to  infiuey, 
oovertaie,  and  other  dinbiiitiss,  the  plaintiff  could  not  proceed. 
(BIfwilt  ▼.  Humas,  %  Ves.  iun.  689.) 

In  one  case  payment  of  the  principal  and  intcsrest  of  a  mort- 
gage was  decreed,  akhoagh  there  haa  been  a  tender  of  payment 
of  the  money  by  Urn  mortgagor  to  the  agent  of  the  morteage^ 
and  a  refusal  to  aooept  it,  uid  twenty-rour  yean  had  elated 
without  any  demand  firam  the  mortgagee.  (Afeade  ▼.  Earl  tf 
Band9n,  2  Dow,  268.)  It  seems  that  a  shorter  time  than 
twenty  yean  has  never  been  held  sufficient  to  ground  a  pie- 
somption  of  a  suirender  of  a  mortgage  term.    (  Dse  d.  BrandM^ 

4  Smith  ▼.  Caiioert,  6  Taunt.  169.)  Where  a  mortgage  wag 
made  as  a  collatsnl  security,  although  the  mortgagee  was  not 
in  possession  for  twenty  yean  and  more,  yet  payment  of  in- 
terest upon  tlw  bond  according  to  the  agreemoit  of  the  parties, 
though  not  expressed  to  be  on  aooount  of  the  mortgage,  pre- 
vented the  operation  of  the  statute  of  limitations.  (  Hateher  v. 
rt«««.  Lord  Raym.  740;  Tratk  v.  WUte,  3  Br.  C.  C.  289.) 
So  where  premises  were  mortgaged  in  fee,  with  a  proviso  ^or  »- 
conveyance,  if  the  principal  were  not  paid  on  a  given  day,  and 
in  the  mean  time  that  the  mortgagor  should  continue  in  po9|* 
session ;  upon  special  verdict,  it  was  found  that  the  principal 
was  not  paid  on  the  day  appointed,  but  that  the  mort^jagor 
continued  in  possessioa ;  thou  was  no  finding  of  the  juiy» 
either  that  interest  had  or  had  not  been  paid  by  ttie  mortgagor; 
it  was  ^erefore  held  that,  upon  that  finding,  it  must  be  taken 
that  the  occupation  was  by  the  permission  of  the  '°^''^S*f^ 
and,  consequently,  that  although  more  than  twenty  yean  had 
elapsed  since  demult  in  paymant  of  the  money,  still  the  mort- 
gagee was  not  barred  by  the  statute  of  liinitatbtis,  as  then  was 
no  adverse  possession.     {EM  v.  i>De  d.  SurUet  and  anothgr, 

5  Bam.  &  Aid.  687;  S.  C.  1  DowL  &  Ryl.  840 ;  seeLeman^. 
Ntmnham,  1  Vea.  sen.  51,  52.) 

W«Ui  mort-       A  Welsh  mortgage  is  a  conveyance  of  an  estate  redeemable 
sagei.  at  any  time  on  payment  of  the  principal,  with  an  understao^ 

ing  that  the  profits  in  the  meantime  shall  be  received  ^7^ 
mortgagee  without  account  in  satisfaction  of  interest.  (See 
Talbot  V.  Braddffl,  1  Vem.  395 ;  Lawky  v.  Hoefttr,  3  Att^ 
280 ;  Yaiei  v.  UumUay,  2  Atk.  237.)  But  it  is  probable  tbtt 
at  the  pcesent  day  a  court  of  equi^  will  decree  en  aceount 
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dbe  mortgagee  of  the  rants  and  profits,  wlietker  tht 
s  ezcesBYe  or  not  beyond  the  interest,  and  notwith- 
ihe  agreement  that  the  profits  shall  he  retained  in  lieu 
{Pultktrpe  V.  ForUtrt  1  Yem.  477 ;  see  Coote  on 
307,  212 }  5  Jann.  Conreyandng  by  Sweet,  96, 
lU.) 

A  Weldi  mortgagee  has  no  remedy  to  compel  redemption  or 

loauie,  (lAiMtet  ▼.  Seawen,  1  Yes.  sen.  406,)  but  if  a 

be  permitted  to  hold  over  twenty  years  after  the  debt  has 

fdlfy  psud,  it  seems  that  the  mortgagor  would  be  barred. 

{Ftnmih  V,  Bad,  1  Mer.  125;  5B.&  Ald.232;  and  see  1 

Msdd.  Chanc  519,  n.  («)).    Wheie  A.,  bdag  entitled  in  fee 

to  a  fireehold  estate  in  remainder  expectant  on  the  decease  of  B^ 

<rmird  his  interest  to  C.  for  a  term  of  500  years,  subject  to  a 

psiiio  ibr  rederaptbn  on  payment  of  the  sum  of  lOOOi.  and 

oMRrty  witiHmt  any  time  being  fixed  by  the  proviso  for  pay- 

■mtaf  the  aaoney ;  the  deed  contaiDed  a  covenant  by  A«  mr 

pjment  of  the  money  on  demand,  and  also  a  covenant  that  it 

Asald  be  lawful  for  B.  to  enter  into  the  property,  and  to  hold 

sad  enjoy  the  same  undl  the  payment  of  tl]«  principal  money 

■d  imefeBt ;  it  was  held  diat  the  mortoage  was  in  the  nature 

sf  a  Wdeh  mortgage ;  aad  a  Inll  of  mieclosure  filed  by  B. 

igaiBSt  a  person  to  whom  A.  had  oonveyed  his  reversioaarr 

iMBRst,  was  dismisBed,  but  without  costs.  {Teulon  v.  Curtii,  1 

Tffiim,  616.     See  HartpoU  v.  Walth,  5  Br.  P.  C.  267,  Toml. 

cL)Tbe  grant  of  annuities  during  the  life  of  the  grantees,  in 

aiafection  of  a  debt  to  which  the  grantor  was  not  to  be  pev- 

■aallyHable,  bmt  leaerved  a  power  of  purchasing  the  annumBB» 

«H  held  part  of  the  personal  estate  of  the  grantee,  similar  to 

1  Webb  mortgage,  (1  Yes.  sen.  402.) 

Hie  right  to  an  equity  of  redempdon  may  be  acquired  by  Equity  of  re. 
aAfcne  poeGeseion ;  tnus,  where  an  estate,  subject  to  a  mort-  demptioa  «< 
ase  ia  ree,  was  settled  with  an  ultimate  limitation  to  the  right  ^^^  ^^ 
MB  of  S.  &. »  and  on  the  determination  of  the  pardcidar  MHiMu 
fstotii,  A.  eotmd,  daiming  to  be  entitled  under  lae  limita- 
fen,  and  be»  and  after  his  death  his  son,  continued  in  quiet 
fSMBsioa,  pnyiBff  interest  on  the  mortgage  for  twentf  years : 
t  was  held  that  the  deviwe  realW  entitl«i  under  the  limitatioa 
is  the  settlcBDent  was  barred  ot  his  right  to  the  equity  of  re- 
ifiiiiilinn  hj  length  of  advene  possession.    (CkoltnomdeUy  y. 
OfatM,  2  iac.  &  Walk.  1 ;   8.C.  I  Dow,  N.S.  299;,see 
iMtt  V.  Knox,  I  Longfield  &  T.  381.) 


fpntrruAL  and  elsemostnart  corpoeatioks 

SOLE. 

Time  of  Lmiiatwn  fixed, 

XXIX.  Provided  always,  and  be  it  further  en-  ^""^^ 
acted,  that  il  dudl  be  lawful  for  any  archbishop^  ^rmd  by 
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tctMudni  bishop,  dean,  prebendary,  parson,  vicar,  master  of 
Bwy  mpm-  liospiud,  or  Other  spiritual  or  eleemosynary  corpo- 
wiSiTtwo "'  '*^'^^  ®^^^»  '®  make  an  entry  or  distress,  or  to 
ittcambenciei  bring  an  action  or  suit  to  recover  any  land  or  rent 
oratxi^yMn'.  ^i^^^i^  ^^^^  period  as  hereinafter  is  mentioned  next 
'  after  the  time  at  which  the  right  of  such  corpora- 
tion sole,  or  of  his  predecessor,  to  make  such  entry 
or  distress,  or  bring  such  action  or  suit,  shall  first 
have  accrued ;  (that  is  to  say,)  the  period  during 
which  two  persons  in  succession  shall  have  held 
the  office  or  benefice  in  respect  whereof  such  land 
or  rent  shall  be  claimed,  ana  six  years  after  a  third 
person  shall  have  been  appointed  thereto,  if  the 
times  of  such  two  incumbencies  and  such  term  of 
six  years  taken  together  shall  amount  to  the  full 
period  of  sixty  years  ;  and  if  such  times  taken 
together  shall  not  amount  to  the  full  period  of 
sixty  years,  then  during  such  further  number  of 
years  in  addition  to  such  six  years  as  will,  with 
the  time  of  the  holding  of  such  two  persons  and 
such  six  years,  make  up  the  full  period  of  sixty 
years ;  and  after  the  said  thirty-first  day  of  De- 
cember one  thousand  eight  hundred  and  thirty- 
three,  no  such  entry,  distress,  action,  or  suit  shall 
be  made  or  brought  at  any  time  beyond  the  deter- 
mination of  such  period,  (s) 

Howeccl«ai-      (0  Before  this  act,  ecclesiastical  oorporatbns,  and  gene* 
aadcal  per.     rally  all  ecclesiastical  persons,  seised  in  nght  of  their  churches, 
feetcd^iut.  ^^'^  ^^^  withm  any  of  the  other  statutes  of  limitation,  and 
oriimitatkHii!  th^efore  could  not  bar  their  successors,  by  neglecting  to  bring 
actions  for  recoyery  of  their  possessions  within  die  time  pre- 
scribed for  other  nerK>ns^  although  an  ecclesiastical  person, 
who  was  ffuilty  ot  such  neglect,  would  himself  have  been 
barred.    (  Plowd.  358,  638 ;  11  Bep.  78  b. ;  1  RoU,  R.  151 ; 
2  Bos.  &  Pull.  546.    See  Sid  Real  Pi^.  R.  58—62.) 

Although  the  statute  of  fines,  4  Hen.  7.  c.  24,  (anU  p.  128,) 
did  not  operate  as  a  bar  to  the  successors  of  bisnops,  racton» 
or  other  ecclesiastical  persons  entitled  to  lands  in  respect  of 
offices  for  life,  yet  eacli  particular  person  was  bound  by  a 
lapse  of  five  years  in  his  own  time  after  the  fine  had  been 
levied.  (Rwteom  v.  Dm  d.  Cooper,  5  B. &  C.  696 ;  8  D.  & 
R.  450 ;  Croft  v.  Howel,  Plowd.  358 ;  1  Prest.  Conv.  285  ; 
Magdakn  CoUtge  Cate,  11  Rep.  67.)  The  act  2  &  3  Wm.  4, 
c  71,  for  shortening  the  time  of  prescription  in  certain  cases, 
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to  any  eecleaastical  penon,  bat  tithes  are  excepted 
in  that  ad  ^omU  p.  2,  5).  The  statute  2  &  3  Wm.  A, 
c  KB,  kaa  sihoiteiied  the  time  required  for  the  valid  establish- 
■Bft  of  djuma  of  a  modus  dedmandi  or  exemption  from  or 
fahMgjB  of  tithes  by  eomposition  real  or  otherwise.  In  the 
fflwiruittioii  of  this  statute  it  has  been  held,  that  persons  claim* 
]f  an  exempdon  from  tithes  and  relying  on  that  statute,  must 
jKme  a  legal  origin  of  some  exemption  mentioned  in  the  act, 
al  that  the  mere  nonpayment  ot  tithes  for  the  period  pre- 
nihed  by  die  ,act  is  not  sufficient.  (Salktld  y.  Johmon,  6 
J«.  210.  See  Shelford  on  the  Acts  for  the  Omimutation  of 
T&Of  2ad  ed.  and  supplement  thereto,  and  statutes  3  &  4 
IntL c.  15,  4  &  5  Vict  c36.) 


ADYOWSONS. 

Time  of  LimikUion  faced, 

XXX.  And  be  it  furtber  enacted,  tbat  after  tbe  No  sdTowion 
aid  thirty-first  day  of  December  one  thousand  ieJld  bnt" 
djl^  hundred  and  thirty-three,  no  person  shall  witun  three 
mg  any  quare  inipedit  or  other  action,  or  any  o°siS^^! 
nit  to  enforce  a  right  to  present  to  or  bestow  any 
darch,  vicarage,  or  other  ecclesiastical  benefice, 
a  the  patron  thereof,  after  the  expiration  of  such 
period  as  hereinafter  is  n^entioned ;  (^that  is  to  say,) 
^  period  during  which  three  clerks  in  succession 
4aU  have  held  the  same,  all  of  whom  shall  have 
ohcained  possession  thereof  adversely  to  the  right 
of  presentation  or  gift  of  such  person,  or  of  some 
person  through  whom  he  claims,  if  the  times  of 
neb  incumbencies  taken  together  shall  amount  to 
(he  full  period  of  sixty  years ;  and  if  the  times  of 
nth  incumbencies  shall  not  together  amount  to  the 
fidl  period  of  sixty  years,  then  after  the  expiration 
of  rach  further  time  as,  with  the  times  of  such  in- 
cumbencies, will  make  up  the  full  period  of  sixty 
Jtan.it) 

(0  By  etat.  1  Maiy,  sees.  2,  c.  5,  (which  was  extended  to 
hdnd  by  stat.  10  Car.  1,  st.  2,  c.  6,)  it  was  enacted  that  the 
tttite  92  Hen.  8,  c  2,  should  not  extend  to  a  writ  of  right  of 
a^fswHHi,  quart  impedit,  assize  of  darrein  jtretentment,  nor 
jfn  fUrematuf,  but  the  time  of  seisin  to  be  alleged  in  such 
MBi  fhoold  be  as  it  was  at  the  common  law  before  the  making 
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«Ctbetaid8latiile,wlMhwisfri»itiw(ne  of  tin 
aaeat  of  the  nagm  of  Bioh.  1.  Before  Ibe  siatvte  of  Meq 
if  ihe  inciunbeot  of  an  adfowwo  hod  Imd  aixtj  yean  aa 
died,  and  a  Hiaiigw  had  pioteiited,  tho  patron  could  m 
maintain  ftkirt  imptdk  or  drnnmm  jinnmfmit.  (See  Plowid 
371  b.;  Co.  Litt.  115a.)  By  the  statute  7  Anno,  c  18,  (wlnef 
was  held  not  to  be  lotraspeotive,  5  Yes.  9i8,)  it  was  enacted 
that  no  usurpation  shoold  di^lace  the  cutote  of  the  PAtroa 
and  that  he  night  pnsent  on  the  next  oToidance  as  if  thev 
had  not  been  any  nsarpation ;  which  provision,  in  mSteX,  tool 


away  all  limitiHons  oi 
(See  3  Bl.  Comn.  260.) 


suits  about  the 


of  patronage 


Ineombeii- 
ciet  after 
Upse  to  be 


wilUathe 
period,  bat 
aociaouD- 
alker 


to  blihop* 
vlcki. 


Lapie. 


Lapse. 

XXXI.  Provided  always,  and  be  it  furtbei 
enacted,  that  when  on  the  avoidance,  afler  a  clerk 
shall  have  obtained  possession  of  an  ecdesiastica] 
benefice  adversely  to  the  risht  of  presentation  of 
gifi  of  the  patron  thereof,  a  derk  shall  be  presented 
or  collated  thereto  by  his  Majesty  or  the  ordinary, 
by  reason'  of  a  lapse,  such  last-mentioned  derk 
shall  be  deemed  to  have  obtained  possession  ad- 
versely to  the  right  of  presentation  or  gift  of  suck 
patron  as  aforesaid ;  but  when  a  clerk  shall  have 
been  presented  by  his  Majesty  upon  the  avoidance 
of  a  benefice  in  consequence  of  the  incumbent 
thereof  having  been  made  a  bishop,  tbe  incumbency 
of  such  derk  shall,  for  the  purposes  of  this  act,  be 
deemed  a  continuation  of  the  incumbency  of  the 
derk  so  made  bishop,  (u ) 

(tt)  Presentatioa  must  be  made  by  a  common  person  within 
six  calendar  months  after  the  death  of  the  last  incambeot, 
otherwise  the  right  accrues  to  the  ordinary,  which  is  called  a 
lapte,  r3  Leon.  46 ;  2  InsL  273;  Wats.  CI.  L.  c.  12.)  1^ 
six  monms  oommenoe  from  the  time  the  patron  has  notice  ot 
the  avoidance;  (2  Bum.Ecd.  Law,  327;)  but  if  the  cles 
of  a  stranger  be  instituted  and  inducted,  and  the  patron  giv6S 
no  disturbanee  within  six  months,  he  has  no  remedy  for  that 
torn,  becanse  indnetbn  is  an  act  of  which  he  is  bound  to  taM 
notioe.  (Id.  329.)  If  the  avoidance  be  by  ^^B^^^Jf 
deprivatiott,  the  six  months  do  not  comaMooe  till  notioe  ^^ 
avoidance  given  by  the  ocdinary  to  the  patron.  (Coo.  P'fc 
E^ghse,  (H.  9.))    But  where  the   incumbent  is  himsair 
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CB,  Asnieiiee  af  dflpcitalioB  if  Mt  neeeaniy  to  niuler  Um 
itmg  Toid,  te  obiect  of  toch  a  MDtenee  being  to  giw 
■fesete  die  patran.    (Apptrlmf  t.  Bts&«p  of  Htrefird,  3  M oora 
A&ett,ld2;  S.C.9Batf.  681.)    If  tlie  bidiop  dMMld  not 
^■BoCvitiUD  nmont^  after  the  lapie  to  him,  then  the  right 
fe  meaoA  ^m  to  the  archbishop ;  (Cod.  Dig.  E^lise,  (£L 
XL);)  and  if  neither  the  bishop  nor  arehbithop  present,  then 
toihe  crown,  which  k  not  confined  to  any  tine.    (Cro.  Car. 
SK;  FlowvL  496.)    It  b  clear  that,  as  against  the  bishop  at 
Ibat,  the  pmraa  mav  at  any  tione  present,  notwithstaading  six 
■entfas  have  elapsed,  provided  advantage  has  not  been  taken 
iflhelapae.    C3Moore&  Scott,  114.)    So  that  if  after  a  lapse 
~"^  '    »  the  bishop  or  archbishop  has  collated  his  clerk,  the 
senta  cne,  the  latter  shall  be  institnted.    ( Hutt.  24 ; 
1S3L,  154;  2  luL  273.)    So  after  a  lapse  to  the  kkg, 
if  Ae  patron's  derk  be  presented,  institated,  and  indacted,  and 
£a  iBeanabent,  bafiore  the  king  has  taken  advantage  of  the  lapse, 
iisj^ht  m  gaae.    (Owen,  2—5;  Cro.  Eliz.44, 119  ;  7  R^. 
8w)    Whoi  an  incumbent  is  made  a  bish^,  the  right  of  pre- 
iliflB  to  Ihringa  held  by  him  vests  for  that  tnm  in  the  lung, 
is  called  a  prrnvgrntive  presentation.    This  right  of  the 
m  wae  fgnnerly  doubted,  (Wenttporth  v.  Wright,  Owea, 
144,)  bat  has  since  been  fiilly  established  and  acted  on,  but 
^  iwfat  BBnst  be  exercised  in  the  lifetime  of  the  person  pro- 
aolB^  otherwise  the  tarn  of  the  crown  is  lost.    {2  Bl.  Rep. 
TIO;  Rgx  ▼.  BiJwp  ef  London,  1  Show.  464 ;  S.  C.  Show. 
?.  C.   185 ;    Com.  Dig.  Esglise,  (H.  6.) ;    Archbishop  if 
gik  T.  .lUvnusM^sRsrsi,  2  Br.  P.  C.  514.)    If  after  a 
af  the  next  presentation  to  a  living,  the  incumbent  be 
a  bishop,  by  which  the  living  becraies  vacant,  and  the 
hag  is  entitled  to  present,  the  grantee  may  present  on  the  next 
iseaacj  oecaaioaed  by  the  des^  or  resignation  of  the  king's 
pmalUL      (CsUsfMi  v.  Tummud,  2  H.  Bl.  324;  8  Br.  P.  C. 
71;6T.B.439,778.) 

The  x%ht  of  pesentadon  given  to  the  universities  by  the  Univeraitiss. 
istales  3  Jac.  l,c.  5,  ss.  18,  19,  20;  1  .Wm.  &  M.  c.  26, 
a  2;  and  12  Anne,st  2,c.  14,  s.  1,  arises  onl^  in  the  case  of 
tssla  psUroo,  or  all  of  several  patrons  professing  the  Roman 
CadMMic  rel^ion.  Where  two  are  jointly  seised  of  an  advow- 
sm,  the  one  being  a  Roman  Catholic,  the  other  a  Protestant, 
As  sole  liglit  is  in  the  latter.  (£r2a0ardt  v.  BtcAop  of  Exeter, 
1  Seoct,  652 ;  5  Bing.  N.  C.  662 ;  3  Jar.  725.  See  Cottif^- 
tm  V.  FUuUr,  2  Atk.  165.)  By  statute  12  Anne,  st.  2, 
c.  14,  the  piasentation  to  any  benefice  by  any  Roman  Ca- 
Ikaiic  is  void.  And  by  stat.  11  Geo.  2,  c.  17,  s.  5,  every 
grant  made  of  any  advowson  or  right  of  presentation,  colla- 
lisB,  neMJnatifw,  or  donation,  by  any  person  professing  the 
^iflkvht  religiaB,  er  by  any  mortgagee,  or  trustee  of  such 
vmd,  unless  it  be  lor  valuable  consideration  to  a 
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own  deed  of  donation,  without  presentation,  instittttion,  or  in* 
duction,  (Co.  Litt.  344  a.)  is  not  subject  to  lapse.  (Id. ;  Fair* 
child  V.  Gayre,  Cro.  Jac.  63 ;  Britton  v.  Wads,  Id.  615,)  un- 
less such  be  the  terms  of  the  foundation,  or  unless  the  donati?e 
be  augmented  by  Queen  Anne's  bountjr,  in  which  case  it  is 
subject  to  lapse,  by  stat.  1  Geo.  1,  st  2,  c.  10,  ss.  6, 14,  in 
case  there  be  no  nomination  within  six  months.  (See  Mutter 
V.  Chanvel,  1  Mer.  475.)  As  to  proof  of  augmentation,  see  11 
East,  478.  The  ordinary  may,  by  ecclesiastical  censures, 
compel  the  patron  of  a  donative  to  fill  the  church.  (3  Salk. 
140;  Rex T.B'uhop  of  Chuur,  IT.  R,Z96.) 

By  stat.  21  Hen.  8,  c.  13,  if  a  person  having  a  benefice  with 
cure  of  souls,  of  the  yearly  value  of  BL  or  above,  was  instituted 
and  inducted  into  any  other  benefice  with  cure  of  souls,  the 
first  benefice  became  void.  (See,  on  the  construction  of  this 
statute,  Boteler  v.  AUingUm,  3  Atk.  453 ;  Botkam  v.  Gr^, 
4  Moore  &  S.  230 ;  Halton  v.  Cmw,  1  B.  &  Ad.  630.)  l%e 
stat  1  &  2  Vict  c.  106,  ss.  1—13,  has  repealed  the  stat  21 
Hen.  8,  c.  13,  and  made  new  provisions  as  to  pluralities, 
which  provisions  apply  generallv  to  all  persons  ana  bene6oes 
without  distinction  of  value.  By  the  11th  section  of  1  &  2 
Vict  c.  106,  institution  into  a  second  benefice  tpM  facto 
avoids  the  first 
Simony.  By  Hmony,  which  is  a  corrupt  presentation  of  any  one  to  an 

ecclesiasticfld  benefice  for  money,  srift  or  reward,  the  right  of 
presentation  to  a  living  is  forfeited,  and  vested,  pro  hoc  via, 
m  the  crown.  (8  B.  &  Cr.  25.)  By  the  statute  31  Eliz.  c.  6, 
it  is,  for  avoiding  of  simony,  enacted,  that  if  any  person  shall 
for  any  sum  of  money,  reward,  gift,  profit,  or  benefit,  direct]? 
or  indirectly,  or  for  any  promise,  agreement,  grant,  bond, 
covenant  of  or  for  any  sum  of  money,  reward,  gut,  profit,  or 
benefit,  present  or  collate  any  person  to  an  ecclesiastical  bene- 
fice or  dignity,  such  presentation  shall  be  void,  and  the  pre- 
sentee be  rendered  incapable  of  ever  enjoying  the  same  bene- 
fice, and  the  crown  shall  present  to  it  for  tnat  turn  only.^  Bat 
if  the  presentee  dies  without  being  convicted  of  such  simony 
in  his  lifetime,  it  is  enacted,  by  stat  1  W.  &  M.  c.  16,  that 
the  simoniacal  contract  shall  not  prejudice  any  other  innocent 
patron  on  pretence  of  lapse  to  the  crown  or  otherwise.  Also, 
by  the  stat  12  Anne,  stat  2,  c.  12,  if  any  person,  for  money 
or  profit,  shall  procure,  in  his  own  name,  or  the  name  of  any 
other,  the  next  presentation  to  any  living  ecclesiastica],  and 
shall  be  presented  thereupon,  this  is  declared  to  be  a  simoniacal 
contract,  and  the  par^  is  subject  to  all  the  ecclesiastical  pe- 
nalties of  simony,  IS  disabled  m>m  holding  the  benefice,  and 
the  presentation  devolves  to  the  crown.  , 

Where  a  clerk,  who  had  been  presented  coiruptly,  continued 
incumbent  until  his  death  above  thirty  yean  after,  it  was  held 
that  the  king's  right  of  presenting  was  not  gone.  (Noy»  25; 
Hob.  165.)  And  it  has  been  lately  decided,  that  where  t 
clerk  was  simoniacally  piteented,  instituted,  and  inducted,  and 
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lithagf  on  the  eround  of  simony,  picsented  another  clerk, 
institated  and  inducted,  the  king's  presentee  might 
cjeetment  for  the  benefice  u^ainst  the  other  6lerk, 
the  (morch  was  roid  by  reason  of  his  simoniacal  presen- 
;  (IXw  d.  WoUoHY,  FUuhtr^  8  B.  & Cr.  25 ;)  afthooffh 
jibd  been  held  in  an  early  case  that  the  king  could  not  tale 
of  tbe  corrupt  presentation  until  the  clerk  had  been 
by  guars  impitUu    (Rar  v.  Buhop  rf  NorwUk,  Cro. 
385.> 
Tbe  ecclesiaatical  courts  have  jurisdiction  to  try  questions  of 
snoBj.     (3  Pbill.  R.  171.)    Simony  on  the  part  of  a  pfe* 
mee  to  a  living,  bein^  in  law  a  very  odious  ofienoe,  ana  die 
CBsaequenoes  of  conviction  thereof  highly  penal,  the  law,  even 
'ifa  niBflniacal  agreement  is  established,  requires  the  strictest 
inof  of  the  presentee's  privity  thereto  before  induction,  or  of 
m  eoB&nMuJaon  thereof  after;  so,  in  proof  that  a  clerk  is 
■iiwiiiBef  prmnotuSf  a  corrupt  agreement  must  be  no  less  con- 
dsBielj  abown.    In  a  criminal  suit  against  a  clerk  for  simony, 
mi  fikr  beins  simoniacally  promoted,  the  court  holding,  first, 
Ast  aeitlier  his  privity  to,  nor  confirmation  of,  any  simoniacal 
caalraet  was  pooved:  2dly,  that  no  criminal  contract  was 
obUisfaedy  dismissed  him  from  the  suit,  and  condemned  the 
in  costs.    (WhiMh  and  Woilatt  v.  Hstit,  3  Hagg. 
R.  6S9,)    In  this  case  it  was  said,  "  The  issue  is,  wbe- 
the  d^endant,  either  bv  himself  or  by  any  other  person, 
I  any  contract  or  promise  to  procure  the  presentation.    If 
ay  ptMBiise  were  made  with  his  privity,  he  would  be  guilty  of 
■■say;  if  any  promise  were  made  without  bis  privity,  he  would 
k niBooiacaliy  promoted.    The  private  intention  of  the  patro- 
Wi  beldre  the  presentation,  to  get  the  lease  of  the  tithes  after, 
aaahi  not.  nnaccompanied  by  any  antecedent  promise,  either 
kf  or  on  the  behalf  of  the  presentee,  afiect  the  vafidity  of  his 
fOMesBon.    Tbe  true  issue  is  what  was  done  before  the  pre- 
ntotkiti ;  for  unless  some  simoniacal  promise  at  that  time  is 
anved,  no  conviction  can  take  place  in  a  criminal  suit  for 
■BflBj.    What  passed  after  presentation,  institution,  and  in- 
isetion,  may  tend  to  show  that  there  was  a  previous  corrupt 
hipaa ;  bnt  in  order  to  have  weight,  these  subsequent  facts 
—tbesrfhnt  inference  strongly"    (lb.  680,  681.)    Thestat. 
I  Ic  4  Vict,  c  86,  regulates  the  mode  of  proceeding  against 
dergymeD  charged  with  any  offence  asainst  the  eccfesiastical 
hvi.    (See  Rtg.  ▼.  Arehbithap  of  York,  6  Jur.  412.) 

General  bonds,  to  resign  at  the  patron's  request,  were  held  BoimU  or 
W  the  House  of  Loids  to  be  simomacal  and  illegal.  (Bishop  '«*<ludoD. 
fLomdon  r.  Ffytehi,  2  Br.  P.  C.  81 1 ;  Mirehouse  on  Advow- 
ms,  253—359;  Cruise's  Dig.  tit  21,  c.  2,  s.  79 ;  Cunning, 
bun's  Law  of  Simony,  p  52;  Dathwood  v.  Poyton,  18  Ves. 
27 ;  Et  penio  Bainwr,  1  Jac.  &  W.  280.)  But  it  was  after- 
aardi  considered  that  a  bond  to  resign  in  fitvour  of  a  particular 
ftnoa  was  valid,  (Noioman  v.  Nowman,  3  Maule  &  S.  66,) 
artil  a  xeoeat  case  in  tbe  House  of  Lords,  in  which  it  vras  de- 
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cidttd  thftt  there  wsb  no  diatnictioii  Iwiwoeii  t,  bond  oonAriMned  n 
for  rengning  gemeraUy  on  the  roqnqrt  of  the  petron,  and  a  bond  .\ 
oondhioned  to  redgn  in  £iTonr  of  a  partteuUnr  relation  of  tiia  ^ 
patron,  and  therefore  a  bond  for  reeiffninff  in  fB^rtrnt  of  one  of  i 
two  brothers  of  the  patron  was  hdd  lunoniacal  and  Toid.  i 
{FUtchgrr.  LordSondet,9  Bing.  501 ;  1  Bligh,  N.  S.  144, r»-  « 
TCfiing  the  jodgmentB  of  the  B.  R.  and  Exeheqner  Chamber.)  i; 
In  conseanence  of  that  decision,  two  tlatates  hare  been  paand  | 
on  the  subject,  rendering  such  bonds  valid  to  a  certain  exteot,  ^ 
and  under  certain  relations.  By  slat  7  &  8  Geo.  4,  o.  25,  ^ 
8. 1,  it  was  enacted  that  no  presentation  to  any  spiritual  offiea  ^ 
made  before  the  9th  of  April,  1827,  should  be  Toid  on  accomi  « 
of  any  agreement  to  resign  wheo  another  penon  spedally  , 
named  should  beeome  qualified  to  tal»  the  same,  end  that  ( 

Crsons  should  not  be  subject  to  any  penalty  on  account  off  i, 
ring  made  any  such  agreement    And  the  second  section  , 
enacts  that  CTery  snch  engagement  entered  into  before  the   ^ 
9th  'April,  1827,  for  the  resignation  of  any  benefice  to  the   ^ 
intent  manifested  by  such  engagement,   that  soose  person    , 
specially  named  therein,  or  one  of  two  penons  so  specially    , 
named,  should  be  presented  to  such  sniritnal  office,  or  diat    , 
the  same  should  be  given  to  him,  or  for  tne  resignation  thereof,    , 
upon  notice  or  request,  or  otherwise,  when  a  person  or  one  off 
two  persons  so  specially  named  should  become  qualified,  W 
a|e  or  otherwise,  to  accept  and  take  the  same,  shall  be  vali^    , 
with  a  proviso  that  the  act  should  not  extend  to  any  engago- 
roent  which  should  not  have  been  made  bond  Jid§  kit  the  pur* 
pose  aforesaid. 
Bngagenienu      By  stat  9  Geo.  4,  c.  94,  it  is  enacted,  that  every  encace- 
fMMhe^reiiK-  "*^  ^^  promise,  grant,  agreement,  or  covenant,  hotidjids 
natioD  or  any  ™<Mie  or  entered  into  after  28  July,  1828,  for  the  resinalion 
iMDeflce  npoD  of  any  spiritual  office,  being  a  benefice  with  core  of  sows»dig^ 
"«**«•  *'"'*"   nity,  prebend,  or  living  ecclesiastical,  to  the  intent  to  be  ma- 
▼aSd.  nifosted  by  such  engagement,  that  any  one  person  whosoevsr 

to  be  specially  named  therein,  or  one  of  two  persons  to  be 
specially  namM  therein,  being  such  persons  aa  are  thereinaftsr 
mentioned,  shall  be  presented  or  appointed  to  such  spiritoal 
office,  shall  be  valid,  and  the  performance  of  the  same  nay  he 
enforced  in  equity;  provided  such  engagement  shall  be  so 
entered  into  before  the  presentation  of  ue  party  entering  into 
the  same. 
Relationship  The  second  section  enacts,  that  where  two  persons  shall 
Jj^  P«^  be  so  specially  named  in  such  engagement,  each  of  them  shall 
be,  either  bv  blood  or  marriage,  an  uncle,  son,  grandson, 
brother,  nephew,  or  |;randnephew  of  the  patron  or  of  one  of  the 
patrons  of  such  spiritual  office,  not  being  mer^y  a  trustee  or 
trustees  of  the  iMitronage  of  the  same,  or  of  the  person  or  one 
of  the  persons  tor  whom  the  patron  or  patrons  shall  be  a  trus- 
tee or  trustees,  or  of  the  person  or  one  of  the  perMMM  by  whose 
direction  such  presentation  shaU  be  intended  to  be  made,  or  of 
any  married  woman  whose  husband  in  her  tight  shall  be  the 
patron  or  one  of  the  patrons  of  such  spiritual  officei  or  of  any 
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niHiOMxi||)rt  nich  ]n«teiitetMO  shall  be  intfloded 
tobiaade.    The  thnd  aeetion  provides  that  ne  pnsentatioB 
^mjsftttaaX  oAee  shall  be  Toid  by  leasoD  of  saeh  en* 
niMBt,  and  that  it  shall  not  be  lawfol  for  the  king,  by 
■n  of  saoh  eagagemenla  ae  afimsaid,  to  present  to  or  be- 
te nek  flpritoal  Office,  and  persona  making  sach  igreemeBt 
■  tnaptod  from  penaltieB,  and  the  nesematioBB  an  made 
vUMitinlhslandiiY  ^«  slatate  31  ££z.  e.  6.    The  deed  Vy 
M  tile  engageaaeiit  is  ealeied  into  mast,  by  the  fourth  seo- 
^tf  the  act,  ha  deposited  ifithin  tiro  calendar  months  with 
iinprtnrof  thedioceieormcaliar  JQiisdictioDwhapan  ^ 
^■tfieeii  ntaatad.    By  theiilhaeelieB  areryiesyiation  mast 
tiato  the  en^ajgemeat,  and  state  the  name  of  the  person  for 
"^■ebeaefit  it  is aaade, and  is  made  roid  anless  such  person 
■pWQled  within  six  calendar  months^    Hie  sixth  section  of 
«  «t  jaofides,  that  it  shall  not  extend  to  any  case  where 
■ypMwHation,  collation,  sift,  or  beslowing  to  or  of  any  snch 
^^al  ofiee,  shall  be  made  by  the  king  in  rieht  of  bos  crown 
«rf  ha  duchy  of  Lancaster;  or  by  any  arehbiahop,  bishop,    * 
Jf^'fef  eedcaiaBtieal  person  in  ri|bt  of  fait  arehbishopricK, 
"■opnek,  or  other  ceeJeffiiBtieal  hwing,  office,  or  dignity,  or 
v^  stbei  body  politic  or  corporate,  whether  aegregale  or 
ue»arby  any  other  person  or  pemns  in  right  of  any  oiBce 
*^^ ;  or  by  any  company,  or  any  tmstees  for  charitable 
*>toer  pablic  purposes,  or  by  any  permn  not  entitled  to  tiie 
f*^»*gB  of  such  ^aritaal  office  as  prirate  property. 
It  aiU  be  ebaenred  that  the  first  section,  9  Geo.  4,  c.  94, 
Pl*^  that  the  perfonnance  of  the  engagement  thereby  aa- 
I^^Biaybe  enforced  ineqoity;  it  nad  previoasly  been 
**M  that  a  specific  perfonaaace  of  a  corenant  or  agree* 
*^  to  ittm  a  living  woold  not  be  decreed  by  a  coort  of 
Wy,  but  the  party  waa  left  to  seek  snch  redress  as  could  be 
!J^  ia  a  coort  of  farw.   (Nemdigate  t.  Hekpe,  6  Madd. 
jj*)  la  a  sait  for  tba  tp&ti&a  perfonnanoe  of  an  agreement 
vtneflale  of  the  next  presentation  to  a  liring,  the  coart  will 
T^  ^  bnhop  of  the  diocese  fimn  taking  advantage  of  a 
¥» pending  the  soit.  (Nuhoktm  v.  Kwipp,  9  Sim.  326.) 
J'^gnnt can  be  made  by  a  sobject  of  the  next  presentation  Sale  of  next 
*^bcaefice  whenit  is  vacant ;  (Cro.  £fii.  174 ;  1  Leon.  167  ;  preMnuitoo. 
1/^  226;  Dyer,  282;  Bitk^p  of  Uncoln  y.  WolftrOan,  1 
^R. 490 ;  2  Wils.  174;  3  Burr.  1612;)  andagraatof  a 
F*|vtati«L  after  institntion  of  the  ineambent  to  a  second 
^»^hicb  Tacated  the  first,  is  also  void,  as  the  vacancy 
J^oieiieed  from  the  time  of  such  institntion.  (S.  C.)    But 
]*^>o«n  by  express  words  can  grant  a  void  torn.    (Hob. 
J»;  Cm.  Elii.  173;  2  Taant.  69.)    The  reason  why  the 
"2  pRtentafioa  does  not  poas  when  the  living  is  aetnally 
^  al  the  time  of  the  sale  is  that  tha  next  turn  is  in  that 
not  a  ptrt  of  the  advowaon*    (RenmU  v.  Biik§p  of 
"  7B.&C.  112;  3Kng.228;  Minhmui  y.  RsmuU, 
'^)    Theplaintiff  bang  ineambent  of  the  living  of 
was  under  the  nominal  value  of  8it,  accepted  the 
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linng  of  O.  with  cure  of  souls.    Afterwards  the  petioii  of  C« 
sold  the  advowson  to  L,,  and  L.  presented  a  clerk,  who  was  in-  * 
stituted  and  inducted,  and  subecrtoed  the  articles.    It  was  held, 
that  the  living  as  against  the  patron  was  Yoid  by  the  plaint^ 's 
aooeptanoe  of  O.,  and  disaanezed  from  the  advowson ;  that  ( 
consequently  it  did  not  pass  by  the  sale;  that  L.'s  presentee  was  , 
not  incombeot;  and  that  the  plaintiff  not  being  ousted  de  facto 
might  sue  for  tithes.  (Altton  v.  Allay,  7  Ad.  &  E.289  ;  2  Nev. 
&  P.  492.)   And  that  it  made  no  difference  as  to  this,  whether  ' 
the  patron  of  C.  or  his  vendee  knew  or  did  not  know  of  plain-  i 
tiff 's  acceptenoe  of  O.    TBy  the  Court  of  Ezdiequer  Chamber 
ieveTBingtbejud|rmentottheCourtof  Q.  B.Ib.)   Indiiscase 
Tindal,  C.  J.,  said,  "  There  is  no  question  but  that  if  a  benefice 
be  actually  void  by  the  death  of  an  incumbent,  by  his  resi^- 
tion,  or  by  cession  under  21  Hen.  8,  c.  13,  or  by  deprivatioB, 
{Leak  V.  BWwp  rf  Cevenir^,  Cro.  £liz.  811,)  the  rignt  to  pre- 
sent upon  that  avoidance  is  not  capable  of  being  transferred 
either  alone  or  with  the  entire  advowson  ;  it  is  a  personal  tight 
or  interest  severed  from  the  advowson  and  vested  in  the  person 
of  him  who  was  the  patron  at  the  time ;  a  chose  in  action,  which 
is  not  assignable,  and  which  is  desi^ated  in  the  books  by  a 
great  variety  of  names,  all  indicating  its  personal  and  unalien- 
able quality.*'  (7  Ad.  &  £11.  304.    See  Mirahauia  t.  RinneU, 
8  ]Kng.  618.)    The  purohase  of  an  advowson  in  fee  simple, 
when  the  incumbent  was  on  his  death  bed,  and  died  the  next 
day,  was  held  not  to  besimoniaoal,  where  there  appeared  to  be 
no  privity  of  the  clerk  who  was  presented.   (Barrett  ▼.  Ohihb,  2 
Bl.  R.  1052 ;  see  Grejf  v .  Hetknk,  AmU.  2G8.)    The  right  to 
sell  the  next  presentation  to  a  benefice  continues  as  loqg  as  the 
incumbent  is  m  existence.    And  therefora  where  it  was  found 
by  special  verdict "  that  the  incumbent  of  a  living  was  at  the 
time  of  the  sale  of  the  next  presentetion  afficted  with  a  mortal 
disease,  so  that  he  was  then  in  extreme  danger  of  his  life,  and 
his  life  was  thereby  greatly  despaired  of,  ami  that  he  vras  so 
afflicted  with  such  mortal  disease  and  in  extreme  danger  of  his 
hfe,  and  his  life  was  and  continued  to  be  greatly  despaired  of 
until  his  death,"  which  happened  at  half-past  eleven  at  night 
of  the  day  on  which  the  sate  was  completed ;  it  was  held  that 
the  baivain  and  sale  of  the  next  presentation,  the  incumbent, 
to  the  knowledge  of  both  parties,  being  in  extremit,  but  with- 
out the  privity,  or  view  to  the  nomination,  of  any  partioulsr 
clerk,  was  not  simoniacal,  so  as  to  entitle  the  bishop  to 
reject  the  clerk  subsequently  presented.   (For  v.  Bishop  of 
Chuter,  1  Dow,  N.  8.  416 ;  S.  C.  2  B.  &  Cr.  635;  4  Id. 
555 ;  see  SkoUoa  v.  Byvtt,  Winch,  63.)    The  judgment  in 
the  case  of  Fot  v.  Bvkup  tf  Chotter  appears  to  have  proceeded 
principally  on  the  difficulty  of  estabbsning  a  rule  that  should 
settle  what  degree  of  probability  of  the  approaching  death  of 
an  incumbent  should  prevent  the  sale  or  the  next  avoidanoe 
of  a  benefice,  and  the  greater  difficulty  of  ascertaining  by 
evidence  when  an  incumbent  was  witnin  that  degree.   0- 
Dow,  N.  8. 433,  434.) 


ADYOW80N8.  217 

Eftates  subsequent  to  Estates  TaiL 

XXXII.  And  be  it  further  enacted,  that  in  the  whcn  perton 
coBstruction  of  this  act  every  person  claiminff  a  ciaimiDK  an 
ifit  to  present  to  or  bestow  any  ecclesiastical  lemainder, 
Mcfice,  as  patron  thereof,  by  virtue  of  any  estate,  ^^li'*,*,,"* 
^terest,  or  right  which  the  owner  of  an  estate  tail  AbH  bt  bar- 
jAe  advowson  might   have  barred,   shall  be  "**• 
voDed  to  be  a  person  claiming  throuffh  the  per- 
|M  entitled  to  such  estate  tail,  and  the  right  to 
■vg  tny  quare  impedit,  action,  or  suit,  shall  be 
■>ted  accordingly. 

^'ifaie  period  of  LhnikUion  One  Hundred  Yemrs. 

^XXIII.  Provided  always,  and  be  it  further  No  advowwn 
8*«ed,  that  after  the  said   thirty-first  day  of  ^"^^'JJ^ 
^mber,  one  thousand  eight  hundred  and  thirty-  loo  years. 
^^  BO  person  shall  bring  any  quare  impedit  or 
^  action,  or  any  suit  to  enforce  a  right  to  pre- 
^  to  or  bestow  any  ecclesiastical  benefice,  as 
^  PitroQ  thereof,   after  the  expiration  of  one 
^red  years  from  the  time  at  which  a  clerk 
^1  bave  obtained  possession  of  such  benefice 
*«^enely  to  the  right  of  presentation  or  gift  of 
^  person,  or  of  some  person  through  whom  he 
r^  or  of  some  person  entitled  to  some  preced- 
*J estate  or  interest,  or  undivided  share,  or  alter- 
*^  right  of  presentation  or  gift,  held  or  derived 
""^r  the  same  title,  unless  a  clerk  shall  subse- 
||eQUy  have  obtained  possession  of  such  bene- 
Jj^on  the  presentation  or  gift  of  the  person  so 
^*"g)  or  of  some  person  through  whom  he 
^^>  or  of  some  other  person  entitled  in  respecC 

•D  estate,  share,  or  right  held  or  derived  under 
^«me  title.  («) 

tfj_^  ^  ^  oboerved  that  there  is  no  saving  of  the  rights 
!^^»^nder  disabilities.  It  will  still  be  necessary  to  ra. 
i^tbitractt  of  titles  to  advowsons  to  be  carried  hack  for  a 
^^[ijj^ least.  An  abstract  of  title  to  an  advowson  should 
^^^P^nied  with  evidence  that  the  presentations  have 
|L  ^  ^  time  been  made  by  the  persons  appearing  to  "ht 
"^  <»*QerBof  the  advowson*    Sir  W.  Blackstona  obssrvaa. 
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II 


that  instances  are  not  wanting,  wherein  two  suocessive 
cumbents  have  continued  for  upwards  of  a  hundred  years  ; 
states  as  an  instance,  that  two  successive  incumbents  of  tb 
rectory  of  Chelsfield  cum  Farnborough,  in  Kent,  continue 
101  years;  of  whom  the  former  was  admitted  in  1650,  th 
latter  in  1700,  and  died  in  1751.  (3  Chitt  Bl.  Coram.  250 
Co.  litt.  115,  a.) 


At  the  end  of 
the  period  of 
limiutlon  the 
right  of  the 
party  oat  of 
ponepslon  to 
be  extio- 
guiihed. 


FINAL  EXTINCTION  OF  RIGHT. 

XXXIV.  And  be  it  further  enacted,  that  at  th^ 
determination  of  the  period  limited  by  this  act  tc 
any  person  for  making  an  entry  or  distress,  oi 
bringing  any  writ  of  quare  impedit  or  other  actior 
or  suit,  the  right  and  title  of  such  person  to  the 
land,  rent,  or  advowson,  for  the  recovery  whereoi 
such  entry,  distress,  action,  or  suit  respectively 
might  have  been  made  or  brought  within  such 
period,  shall  be  extinguished,  (y) 

(y)  This  section  of  the  act  is  new  in  principle,  as  the  formex 
statutes  of  limitation  were  held  not  to  bar  the  right  but  merely 
the  remedy.  (See  1  Wms.  Saund.  283»  a.  n. ;  2  B.  &  Ad. 4 13  ; 
1  B.  &  Aid.  93  ;  1  Ld.  Raym.  422 )  The  statute  of  limitar 
tions  was  held  to  operate  as  an  extinguishment  of  the  remedy 
of  one,  and  not  as  giving  the  estate  to  the  other,  where  one 
heir  in  gavelkind  had  disseised  the  other,  and  been  in  the  sole 
possession  sixty-two  years.    (1  Bl.  R.  678.) 


RECEIPT  OF  REKT. 


Receipt  of 
rent  to  be 
deemed 
receipt  of 
profits. 


XXXV.  And  be  it  further  enacted,  that  the 
receipt  of  the  rent  payable  by  any  tenant  from 
year  to  year,  or  other  lessee,  shall,  as  against  such 
lessee  or  any  person  claiming  under  him  (but 
subject  to  the  lease,)  be  deemed  to  be  the  receipt 
of  the  profits  of  the  land  for  the  purposes  of  this 
act. 


REAL  AND  MIXED  ACTIONS  ABOLISHED. 

Reaiaod  XXXVI.  And  be  it  further  enacted,  that  no 

iSoHiIied'**"  ^'^'  ^^  right  patent,  writ  of  right  quia  dominus 
after  the  3ut  lemislt  curiam,  writ  of  right  in  capite,  writ  of  right 
Dumber,     ^jj  London,  writ  of  right  close,  writ  of  right  de  ra- 
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tkmabili   parte,  writ  of  right  of  advowson,  writ  of 
light   upon    disclaimer,  writ  de  rationabilibus  di- 
mis,  writ  of  right  of  ward,  writ  de  consuetudinibus, 
et  servitiis,  writ  of  cessavit,  writ  of  escheat,  writ 
of  quo  jure,  writ  of  secta  ad  molendinum,  writ  de 
essendo  quietuiD  de  theolonio,  writ  of  ne  in  juste 
▼exes,  \¥rit  of  mesne,  writ  of  quod  permittat,  writ 
of  formedon    in  descender,   in  remainder,   or  in 
reverter,  writ  of  assise  of  novel  disseisin^  nuisance, 
darrein- presentment,  juris  utrum,  or  mort  d'ances- 
tor,  writ  of  entry  sur  disseisin,  in  the  quibus,  in  the 
per,  in  the  per  and  cui,  or  in  the  post,  writ  of  entry 
sar  intrusion,  writ  of  entry  sur  alienation,  dum  fuit 
Don  compos  mentis,  dura  fuit  infra  setatum,  dum 
fait  in  prisona,  ad  communem  legem,  in  casu  pro- 
viso, in  consimili  casu,  cui  in  vita,  sur  cui  in  vita, 
cai  ante  divortium,  or  sur  cui  ante  divortium,  writ 
of  entry  sur  abatement,  writ  of  entry  quare  ejecit 
infra  terminum,  or  ad  terminum  qui  prseteriit,  or 
causa  matrimonii  prselocuti,  writ  of  aiel,  besaiel, 
tresaiel,    cosinage,  or  nuper  obiit,  writ  of  wasrte, 
writ  of  partition,  writ  of  disceit,  writ  of  quod  ei 
defbrceat,  writ  of  covenant  real,  writ  of  warrantia 
chartae,  writ  of  curia  claudenda,  or  writ  per  quce 
servitia,  and  no  other  action  real  or  mixed  (except 
a  writ  of  right  of  dower,  or  writ  of  dower  unde 
nihil  habet  (z)  or  a  quare  impedit,  (a)  or  an  eject- 
ment, (by  and  no  plaint  in  the  nature  of  any  such  Sow,  qUare 
writ  or  action  (except  a  plaint  for  freebench  or  impedit.  ma 
dower),  shall  be  brought  after  the  thirty-first  day  *J***"**"*- 
of  December,  one   thousand  eight  hundred  and 
thirty-four. 

(s)  The  right  to  bring  real  actions  is  preserved  for  a  limited 
tine  by  the  37th  and  38th  flections,  the  latter  of  which  is  still  in 
operation.     (See  pott,  p.  226.) 

If  a  tenant  in  a  writ  of  right  obtain  judgment  on  demurrer 
10  the  count,  the  demandant  not  joining  in  the  demurrer  but 
■M"^ii*g  default,  the  judgment  for  the  tenant  ought  not  to  be 
final,  no  issue  being  joined  on  the  mise.  A  judgment  under 
waiA  circurostanoes,  barring  the  demandant  as  to  the  present 
action,  is.  so  far,  good  ;  but  if  it  also  adjudge  that  the  tenant 
shall  bold  to  him  and  his  heirs  quit  of  the  demandant  and  his 
for  ever,  that  part  is  erroneous,  and  judgment  ought  so  far 
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to  be  reversed.  So  held  by  the  Court  of  Exchequer  Cham- 
ber, affirming  the  judgment,  of  the  Court  of  Queen's  Bench. 
(Ne$btty.  Ruhton,  11  Ad.  &  El.  244^  6  Ad.  &  £1.103; 
9  Ad.  &  El.  426  ;  2  Per.  fit  D.  706. 

Reeovery  of       "^  ^^^  ^^  ^S^^  ^^  dower  lies  when  a  widow  has  dower  of 
dower.  part  of  the  lands  in  the  same  vill,  for  then  she  cannot  have 

dower  unde  nihil  habet  against  the  same  tenant.    (Com.  Dig. 
Dower,  (G.  1.)    See  Roscoe  on  Real  Actions,  29.)    Dower 
vnde  nihil  hab€t  is  a  writ  of  right  in  its  nature,  and  lies  in  all 
cases  where  a  woman  has  a  right  of  dower,  except  where  she 
has  part  from  the  same  tenant  in  the  same  vill  where  she  now 
demands  it.    (Com.  Dig.  Dower  (G.  2.)     See  Rosooe  on 
Real  Actions,  39 ;  2  Wms.  Saund.  43—45  d.  notes ;  Roper 
on  Husband  and  Wife,  c.  9,  s.  5,  where  the  mode  of  proceed- 
ing is  fully  explained.)    It  has  been  held  that  copyholderi 
shall  neither  plead  nor  be  impleaded  for  the  tenements  which 
they  hold  by  copy  by  the  king's  writ,  but  shall  have  their 
plamts  in  the  nature  of  the  several  actions  at  common  law, 
unless  the  dispute  arise  between  the   lord  and  his  tenant. 
(2  Watk.  on  Cop.  35.)  And  the  plaint  in  the  nature  of  a  writ 
of  dower  lies  in  the  manor  court.   (4  Rep.  30  b.  See  Rex  v.  Cog- 
gan,  6  East,  431.  n.;  Scott  ▼.  Kettlewetl,  19  Ves.  335;  Wid- 
dowinn  v.  Earl  of  Harrington,  1  Jac.  &  Walk.  532 ;  1  Scriven 
on  Cop.  562,  et  uq»  3rd  ed. )    Courts  of  equity  show  great  indul- 
gence to  a  dowress  on  account  of  the  great  difficulty  of  deter- 
mining ct  priori  whether  she  could  recover  at  law,  ignorant  of 
all  the  circumstances,  and  the  person  against  whom  she  seeks 
relief  having  in  his  possession  all  the  information  necessary 
to  enable  her  to  establish  her  rights.  (6  Ves.  89.)    Therefore 
a  court  of  equity  will  assist  a  woman   claiming  dower,  by 
putting  out  of  her  way  a  term  which  prevents  her  obtaining 
possession  at  law;  but  that  is  only  as  against  an  heir ;  {Lfrd 
Dudley  ^  Ward  v.  Lady  Dudley,  Prec.  Ch.  241 ;)  or  volunteer, 
not  a  purchaser ;  {Lttdy  Radnor  v.  Rotherham,  Prec  Ch.  65 ; 
but  see  Williamt  v.  Lambe,  3  Br.  C.  C.  264,  and  note  by 
Eden  ; )  the  heir  or  volunteer  being  considered  as  claiming  in 
no  better  right  than  she  does.    A  person  being  seised  of  an 
estate  of  inheritance,  subject  to  a  term  outstanding  for  a  pur- 
pose still  unsatisfied,  roamed  in  1796  ;  in  1805  mortgaged  the 
estate,  and  died  in  1825 ;  it  was  held  that  the  widow  naving 
a  judgment  in  dower  was  relievable  in  equity  against  the  out- 
standmg  term,  and  should  have  her  dower  subject  to  one-third 
of  the  charges  affecting  the  term.    Neither  party  in  this  case 
having  got  the  legal  estate  under  control,  there  was  no  pre- 
tence for  saying  that  equity  ought  not  to  give  the  preference 
to  the  dowress,  who  was  the  first  incumbrancer.    (  WiUdm  v. 
Lynch,  1  Hayes'  Ir.  R.  98)    When  any  question  of  dower  has 
arisen  in  courts  of  equity,  and  doubts  have  been  entertained  of 
the  title  to  dower,  the  practice  has  been  to  put  the  widow  to 
bring  her  writ  of  dower  at  law.    The  courts  will  assist  her  m 
trying  her  right,  and  enjoying  the  benefit  of  it,  if  determined 
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It  hm  in  her  favour,  by  giving  her  a  discovery  of  title  deeds ; 

by  MeertaiaiDg  netes  aod  bounds  ;  and  they  do  not  require 

^  to  exeeate  the  writ  with  all  the  formaUties  necessary  at 

Itv ;  ftfld  the  right  being  ascertained  by  judgment  at  law  will 

^  her  possession  according  to  her  right ;  but  still  they  require 

^  the  question  of  her  title  to  dower,  if  subject  to  doubt, 

dbsold  be  determined  at  law.    (lyArceit  v.  Blake,  2  Sch.  & 

Lef.  991.)     If  the  right  of  dower  is  not  controverted,  the  Court 

«f  Chancery  has  a  concurrent  jurisdiction,  and  writs  of  dower 

amy  be  considered  as  having  almost  gone  out  of  use.    (  Mundp 

T.  Muwdjf^  2  Ves.  jun.  122.    As  to  costs  in  writs  of  dower, 

■efilBt.  20  Hen.  3,  c.  1  ;  Roscoe  on  Real  Actions,  321.   And 

IS  Is  damages,  see  Roscoe  on  Real  Actions,  pp.  909—313; 

I  Foobl.  Eq.  22.)    There  are  conflicting  authorities  {Burlase 

V.  CMfcr.  2   Freem.  24 ;  Rogers  v.  SeaU,  Id.  84 ;  Parker  ▼. 

S^tftsMTSy  2  Eq.  Abr.  79,  pi.  1 ;  Jerrard  v.  Saunders,  2  Ves. 

JBk  454)  upon  the  point  whether  a  plea  of  a  purchase  (or 

vihable  consideration  without  notice  be  an  answer  to  a  bill 

ly  a  duwieaa  against  a  bond  fide  purchaser.    Lord  Thurlow 

Md  that  snch  a  plea  would  bar  an  equitable,  but  not  a  legal 

ide;  iWiUiame  v.  Lambe,  3  Br.  C.  C.  264;)  which  was 

fcllowed  in  Collins  v.  Archer,  (1  Russ.  &  M.  292,)  where  it 

was  held  that  such  a  plea  would  not  be  available  against  a 

legal  title  on  a  bill  filed  for  an  account  of  tithes.     (See  Payne 

V.  CemjUon,  2  Y.  &  Coll.  457 ;  2  Sngd.  V.  6l  P.  308—310 ; 

1  Story's  £q.  Jurisp.  510—512.)    If  the  wife  be  divorced  a 

■Rsi  sc  thero,  a  court  of  equity  will  not  assist  her  in  recover- 

isg  dower,  but  leave  her  to  her  remedy  at  law.    {Shute  v. 

Sfacff,  Prec.  Chan.  1 1 1.    See  Roper  on  Husband  and  Wife, 

e.  9,  s.  5,  2 ;  Shelford  on  Law  of  Marriage  and  Divorce,  420.) 

(s)  By  the  common  law  there  were  three  writs  for  the  Quare 
Mrch  itself:  viz.  Right  of  Advowson,  Quare  impedit,  and  Assise  *'''*P*^1(* 
«f  dsrrstis  presentment,  (2  Inst  357.)  The  writ  of  ^uore  tm- 
ftiii  is  the  remedy  by  which,  where  the  right  of  a  party  to  a 
beMfioe  is  obetructecf,  he  recovers  the  presentation,  and  is  the 
farm  of  action  now  constantly  adopted  to  try  a  disputed  title 
10  aa  adTOwson.  (Booth  on  Real  Actions,  233  ',  3  Chitty,  PI. 
S83;  S  Inst.  356;  Com.  Dig.  Quare  tmpfdtt,  (D.).  With 
renect  to  the  proceeding  by  quare  impedit,  see  3  Bl.  Comm. 
246—252  ;  Roscoe  on  Real  Actions,  index ;  2  Starkie  on  £v. 
fln--e94,  2d  ed. ;  Rogers  Eccl.L.  pp. 22—34  ;  Reg.v.  Presi- 
^t^,ife.  0/ Cathedral  Church  of  Exeter,  4  P.  dc  Dav.  252.)  It 
hvbeen  held,  that  in  a  proceeding  by  quare  impedit,  the  plain- 
tiff anist  prove  that  he,  or  those  under  whom  he  claims,  have 
nde  a  presentation  to  the  living.  This  is  the  only  leeal  evi- 
dence of  the  right  If  it  were  otherwise,  any  person  might  set 
tp  a  elnm  to  present  a  clerk  without  a  shadow  of  right,  and 
eootrarv  to  reason  and  common  sense.  {Cook  v.  Elphin,  5 
BG^,  rl.  8. 126.)  In  another  case,  where  a  party  claimed 
to  preseat  in  the  fourth  turn  in  right  of  one  of  four  coparceners, 
jtvas  held  sufficient  to  allege  in  the  declaration  a  presentation 
tj  the  ancestor  under  whom  all  the  coparceners  claimed.   The 
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declaration  alleged  that  the  advowson  had  descended  to  the 
four  coparcener*,  and  they  not  agreeing  to  present  jointly  on 
the  first  vacancy,  the  elder  sister  presented,  and  afterwards,  on 
two  subsequent  vacancies,  that  A .  and  B.  presented  in  ri^ht  of 
the  second  and  third  sisters  respectively,  it  was  held  that  it  was 
to  be  presume(kthat  those  presentations  were  by  right  and  not 
by  usurpation,  and  therefore  did  not  turn  the  estate  of  the  co« 
parceners  to  a  mere  right;  and  that  quare  impedit  was  main- 
tainable  by  a  grantee  of  ihe  fourth  coparcener,  and  that  it  was 
not  necessary  for  the  plaintiff  claiming  to  present  in  the  fourth 
turn  in  right  of  the  youngest  sister,  to  show  that  the  presenta- 
tions in  the  turns  of  the  other  sisters  were  made  by  right. 
(Oully  and  otheri  v.  Bishop  of  Exeter,  10  B.&  Cr.  584;  S.  C. 
5  Bing.  171 ;  see 2  M.  &  P.  105 ;  4  Bing«  525.)  An  advowson 
descended  to  four  coparceners.  A.,  B.,  C.,  and  D.,  who  agreed 
to  present  in  succession,  according  to  their  seniority.  When 
the  third  turn  came,  C.  had  died,  leaving  two  co-heirs,  £.  and 
F.,  between  whom  the  right  to  present  was  disputed.  F.^  bow- 
ever,  presented,  and  on  the  next  avoidance  £.  presented.  It 
was  held  that  the  presentation  by  K.  and  F.  were  to  be  counted, 
though  they  were  usurpations  on  the  rights  of  F.  and  D.  nspec- 
tively,  and  that  on  the  seventh  avoidance  F.  would  be  again 
entitled  to  present.  (Richards  v.  Earl  of  Macclesfield,  7  Sim. 
257.  See  Pyke  v.  Bishop  of  Bath  and  Wells,  Bac.  Abr.  tit. 
Joint  Tenants  (H.)  vol.  4,  p.  482,  7th  ed.) 

In  another  case  it  was  held  that  it  was  not  competent  to  the 
bishop  to  dispute  the  title  of  the  patron,  at  least  before  colla- 
tion, as  two  persons  are  never  permitted  to  dispute  concerning 
the  title  of  a  third  in  his  absence :   and,  therefore,  where  in 
quare  impedit  the  count  stated  that  the  plaintiff  was  admitted, 
&c.  into  the  rectory  of  S.  L.,  and  so  being  incumbent  of  the 
said  church,  afterwards  accepted  and  was  admitted.  &c.  into 
the  vicarage  of  O.  P.,  the  said  vicarage  and  the  said  rectory 
being  respectively  each  of  them  a  benefice  with  cure  of  souls, 
whereby  it  then  belonged  to  the  plaintiff  as  patron  to  present 
to  the  church  of  S.  L. ;  and  that  he  did  present  to  the  late 
bishop  one  W   B.,  a  fit  person  in  that  behalf,  but  the  bishop 
refused  to  admit  him :  the  defendant  (the  bishop)  pleaded, 
that  before  the  church  of  S.  L.  became  vacant,  after  the  plain- 
tiff accepted  and  was  admitted,  &c.  into  the  vicarage  of  O.  P* 
as  in  the  declaration  mentioned,  and  before  the  plaintiff  pre- 
sented the  said  W.  B  in  the  declaration  mentioned,  the  plain- 
tiff conveyed  to  one  J.  H.  the  advowson,  &c.  of  S.  L. :  such 
plea  was  held  bad  on  demurrer,  as  it  was  not  competent  to 
the  bishop  to  dispute  the  title  of  the  patron,  at  least  before 
collation.    2d.  That  to  avoid  the  first  living,  it  was  not  neces- 
sary that  it  should  appear  on  the  face  of  the  count  that  it  was 
of  the  value  of  8/.  a  year  or  more  in  the  king  s  books.    And 
3dly,  that  the  patron  being  himself  the  incumbent,  no  sentence 
of  deprivation  was  necessary  to  render  the  first  living  void. 
(Apperley  v.  Bi*hop  of  Hereford,  3  Moore  &  Scott,  102,  in 
which  the  court  relied  on  Elvis  v.  Archbishop  of  York,  Hob. 
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316;  and  the  1st  reaolutioo  in  Holland's  case,  4  Rep.  75,  b.) 
ia.  purt  impedit,  the  plaintiffs  alleged  that  they,  being  the 
aajority  of  certain  persons  entitled  under  a  cnstom,  nomi- 
Bttd  W.  C.  The  defendants  pleaded,  that  they  were  the 
ia]oritj,  and  nominated  £.  P.;  without  this  that  plaintiffs 
*cre  the  majority.  A  replication,  that  the  defendants  did 
sot  duly  nominate  E.  P.  was  held  bad.  ( Eari  Harrington 
f.  BiAop  of  Litchfield,  4  Bing.  N.  C.  77  ;  7  ScoU.  371.) 

By  statute  4  &  5  Wni.  4,  c.  39,  after  reciting  that  the  delay  Act  Riviog 
aid  expense  of  recoTering  advowsons,  and  the  rights  of  pa-  omib  in  qaare 
iiwiage  and  presentation  to  ecclesiastical  benefices,  by  actions  i°>pc<lit. 
^^mre  intpedit,   were  much  increased  by  reason  of  the  de- 
fcsdant  in  such  actions  not  being  liable  for  the  payment  of 
cosb,  and  the  tnie  patrons  were  thereby  frequently  deterred 
fron  the  proeeeution  of  their  just  rights ;  and  that  it  was  also 
expedient  to  afibrd  further  protection  to  incumbents  of  advow- 
9888  from   vexations  and  unfounded  proceedings  to  disturb 
them  in  the  enjoyment  thereof:  it  is  enacted,  "That  in  all  Costs  may  l)e 
vriis  and  actions  of  quart  impedit  issued  or  brought  from  and  recovered  io 
aAff  the  pasaog  of  this  act  in  England,  Wales,  or  Ireland,  qaare'^lm' 
«kere  a  verdict  shall  pass  or  be  given  for  the  plaintiff*  or  pedit. 
^UDtiffa  in  any  such  writ  or  action,  the  plaintiff  or  plaintiffs 
m  eterj  anch  writ  or  action,  in  addition  to  the  damages  to 
vkidi  be  or  they  is  or  are  by  law  now  entitled,  shall  also  have 
iadgmeni  to  recover  his  or  their  full  costs  and  chaises  against 
die  defendant  or  defendants  therein,  to  be  assessed,  taxed,  and 
levied  in  snch  manner  and  form  as  costs  in  personal  actions 
aie  now  by  law  assessed,  taxed,  and  levied  ;  and  where  in  any  ir  pUiaiiff  Is 
tach  writ  or  action  the  plaintiff  or  plaintiffs  therein  shall  dis-  nonsalted,ftc. 
eootmae,  or  be  nonsuited,  or  a  verdict  shall  be  had  against  haviTjodi.*** 
tin  or  them,  that  then  the  defendant  or  defendants  in  every  meni. 
soch  writ  or  action  shall  have  judgment  to  recover  his  or  their 
fall  coats  and  charges  against  the  plaintiff  or  plaintiffs  therein, 
to  be  assessed,  taxed,  and  levied  in  manner  aforesaid :  pro-  Exception. 
nded  always,  that  no  judgment  for  costs  shall  be  had  against 
aay  archfa^hop,  bishop,  or  other  ecclesiastical  patron  or  in- 
cmnbent,  if  the  judge  who  shall  try  the  cause,  or  if  there  shall 
be  no  trial  by  a  jury,  the  court  in  which  judgment  shall  be 
gifen,  shall  certify  that  such  archbishop,  bishop,  or  other 
eedesukstical  patron  or  incumbent  had  probable  cause  for  de- 
fEodiDg  such  action ;  but  in  no  case  when  the  defence  to  any 
laeh  action  shall  be  grounded  upon  a  presentation  or  presenta- 
tioDS,  eollation  or  collations  previously  made  to  any  benefice, 
dall  snch  presentation  or  presentations,  collation  or  collations, 
be  deemed  or  considered  probable  cause  for  defending  such 
action."    A  bishop,  defendant  in  quare  impedit,  who  fails  upon 
denrarrer,  may  be  exempted  from  costs  by  the  certificate  of 
the  court  under  4  &  5  VVm.  4,  c.  39.   (  Eawardi  v.  Bishop  of 
Eiettr,  6  Bing.  N.  C.  146 ;  7  Scott,  65?,  679.) 

(b)  An  ^ectment  is  a  possessory  action,  wherein  the  title  Ejectment, 
to  lands  and  tenements  may  be  tried,  and  the  possession  re- 
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covered  in  all  cues  where  the  party  claimtng  title  ham  a^  right 
^mtry,  whether  sacb  title  be  to  an  estate  in  fee,  fee  tail,  for 
lifie,  or  for  years.  In  order  to  maintain  an  ejectment,  tbe  pertj 
at  whose  suit  it  is  brouebt  must  have  been  in  posooesion,  or 
at  least  clothed  with  tbe  right  of  possession,  at  the  time  of 
tiM  actual  or  supposed  ouster,  (Keilw.  130,  a.;)  hence  this 
action  is  termed  a  possessory  action.    The  party  who  has  the 
legal  estate  in  tbe  lands  in  question  must  prevail ;  henee  a 
paarty  who  claims  under  an  elegit,  (Dos  d.  Da  Cotte  v.  Whar^ 
Un,  3  T.  R.  2,)  subsequent  to  a  lease  granted  to  a  tenant  in 
possession,  cannot  recover,  although  he  gave  notice  to  the 
tenant  that  he  does  not  intend  to  disturb  the  posteairiop,  and 
only  means  to  get  into  the  receipt  of  the  rents  and  profits  of 
the  estate,  (Selw.  N.  P.  Ejectment,  s.  I.)   It  will  be  obeerved 
that  the  39th  section  of  the  act  3  &  4  Will.  4,  c.  27,  by  enact- 
ing that  no  descent  cast,  discontinuance,  or  warranty,  which 
may  be  made  after  the  31st  December,  1833.  shall  toll  or  de- 
feat any  rfgftt  •]  entry  or  action  for  the  recovery  of  land,  has 
extended  the  remedy  by  ejectment  to  cases  in  which  it  was  not 
before  applicable.    The  action  by  ejectment  is  a  subject  too 
extensive  to  be  entered  upon  in  a  work  of  this  nature,  and 
therefore  tbe  reader  is  referred  for  the  necessary  information 
upon  the  subject  to  writers  who  have  treated  upon  it  at  large. 
(See  Adams  on  Ejectment;  Roscoe  on  Real  Actions,  481 — 
020 ;  WoodfaU's  Law  of  Landlord  and  Tenant,  by  Harrison 
and  Wollaston;  2  Starkie  on  £v.  288—318,  2d  ed.;  Selw. 
N.  P.  tit.  Ejectment ;  2  Phillips  on  £v.  c.  15 ;  Harrison's 
Index,  tit.  Ejectment.) 

By  Stat.  1  Wm.  4,  c.  70,  s.  36,  where  tbe  right  of  entry 
accrues  to  a  landlord  in  or  after  Hilary  or  Trinity  term,  he 
may  at  any  time  within  ten  days  serve  a  declaration  in  eject- 
ment specially  entitled  of  the  day  next  after  the  day  of  the 
demise  m  such  declaration,  whether  the  same  shall  be  in  term 
or  in  vacation,  with  a  notice  thereunto  subscribed,  requhing 
tbe  tenant  in  possession  to  appear  and  plead  thereto  within 
ten  days.    The  statute  was  held  not  to  apply  where  the  right 
accrued  on  the  20th  May,  after  the  essoign  day,  but  before 
the  first  day  of  term.  (Doe  v.  Roe,  1  Dowl.  P.  C.  79.)    By 
the  d7th  section,  the  declaration  may  be  entitled  specially  of 
the  day  next  after  the  day  of  demise,  whether  in  term  or  in 
vacation.     This  statute  is  confined  to  issuable  terms  only. 
(  Doe^  V .  Roe,  2  Crompt.  £c  J .  45)   In  ejectment  under  the  last- 
•     mentioned  act,  it  was  held  to  be  no  grroQDd  for  settiog  aside  a 
verdict  for  the  plaintiff,  that  he  did  not  give  six  clear  days' 
notice  of  trial,  as  required  by  that  section,  the  defendant  having 
appeared  and  made  his  defence.  ( Doe  d.  Antrohme  v.  Jepten, 
3  B.  &  Ad.  402.)    By  the  38th  section  of  the  same  act,  in  all 
cases  of  trials  of  ejectments  at  Nisi  Pries,  when  a  verdict  shall 
be  given  for  the  plaintiff,  or  the  plaintiff  shall  be  nonsuited  for 
want  of  defendant's  appearance  to  confess  lease,  entry  and 
ouster,  the  judge  before  whom  the  cause  shall  be  tried  may 
certify  on  the  back  of  the  record  that  a  writ  of  possession  ought 
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immediately,  and  upon  fuch  certificate  a  writ  of  poa- 
be  iaaued  forthwith,  and  the  costs  taxed,  and 

It  finned,  but  such  writ,  instead  of  reciting  a  recovery 
W  jii^;ment,  is  to  recite  that  the  cause  came  on  for  trial  at 
am  Pixas  at  such  time  and  place  before  the  judge  (naming 
^)  and  that  the  said  judge  certified  his  opinion  that  a  wnt 
rf  paaEcaioii  ought  to  issue  immediately. 


Saving  Clausei, 

XXXVII.  Provided  always,  and  be  it  further  Real  actions 
cBKted,  that  when  on  the  said  thirty-first  day  of  "^^^ami, 
])eceniber  one  thousand  eight  hundred  and  thirty-  t^  i*t  ^an«» 
fimr,  an  J  person  who  shall  not  have  a  right  of  entry  ^^' 
tD  any  land  shall  be  entitled  to  maintain  any  such 
writ  or  action  as  aforesaid  in  respect  of  such  land, 
iieh  writ  or  action  may  be  brought  at  any  time 
before  the  first  day  of  June  one  thousand  eight 
hundred  and  thirty- five,  in  case  the  same  might 
have  been  brought  if  this  act  had  not  been  made, 
notwithstanding  the  period  of  twenty  years  herein- 
before limited  shall  have  expired,  (c) 

(e)  A  writ  of  ris;fat  was  issued  before  the  expiration  of  the 
Mas  allowed  by  this  section ;  after  that  time  had  expired  the 
idais  day  of  the  writ  was  altered,  and  the  writ  was  resealed ; 
ift  was  heSd  that  the  writ  must  be  considered  as  having  been 

It  alter  the  time  limited  by  the  act;  and  it  was  there- 

ipexseded.  {Foot  v.  CoUingt,  1  My.  U  Cr.  250.) 


XXXVIII.    Provided  also,  and  be  it  further  saviog  the 
enacted,  that  when,  on  the  said  first  day  of  June  >^Khts  o' p«r- 
ooe  thousand  eight  hundred  and  thirty-five,  any  to  real  «ctk>iu 
person  whose  ricrht  of  entry  to  any  land  shall  have  ^^^  *'  ^^ 
been  taken  away  by  any  descent  cast,  discontmu-  ment  or  the 
anoe,  or  warranty,  might  maintain  any  such  writ  or  *°''  ^^ 
action  as  aforesaid  in  respect  of  such  land,  such 
writ  or  action  may  be  brought  after  the  said  first 
daj  of  June  one  thousand  eight  hundred  and  thirty- 
five,  but  only  within  the  period  during  which,  by 
virtue  of  the  provisions  of  this  act,  an  entry  might 
have  been  made  upon  the  same  land  by  the  person 

l5 
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bringing  such  writ  or  action  if  his  right  of  entry 
had  not  been  so  taken  away,  ((f) 

Formedon  (d)  This  saving  is  still  in  operation,  but  the  rights  preserved 

still  lies.  by  it  must  be  enforced  within  the  time  allowed  by  the  act, 
where  a  right  of  entry  exists.  By  a  will  in  1789,  an  estate 
was  devised  to  A.  G.  M.  for  life,  with  remainder  as  he  should 
by  deed  or  will  appoint;  and  in  default  of  appointment,  re- 
mainder to  the  heirs  of  his  body,  with  remainder  over.  In 
1790,  A.  G.  M.  levied  a  fine  to  the  use  of  himself  in  fee,  and 
afterwards  died  without  issue,  it  was  held  in  an  ejectment  by 
the  lessors  of  the  plaintiff,  claiming  as  heirs  at  law  of  A.  G.  M., 
that  the  fine  created  a  discontinuance,  and  gave  a  tortious  fee 
to  A.  G.  M.,  and  that  his  heir  at  law  was  consequently  entitled 
to  recover  in  ejectment,  the  remainders  over  being  divested, 
and  the  rights  of  the  remainder  men  only  capable  of  being 
enforced  by  real  action.  In  such  a  case  the  stat.  3  &  4, 
Will.  4,  c.  27,  s.  38,  preserves  the  right  of  the  remainder  man 
to  bring  a  formedon.  (See  ante,  p.  129;  Dt}e  d.  Gilbert  v. 
Ross,  7  Mees.  &  W.  102.  Seuwour't  case,  10  Rep.  96  a ;  Doe 
d.  Cooper  v.  Fiiir/i.  4  B.  &  Ad."283 ;  1  Nev.  &  M.  130  ;  Doe  d. 
Jones  v.  Jones,  1  B.  &  C.  238;  2  D.  &  R.  373  ;  2  Sugd.  V. 
&  P.  359,  10th  ed. ;  1  Hayes,  Conv.  237,  5ih  ed.) 

In  formedon  the  tenant,  having  demanded  a  view  after  a 
general  imparlance,  the  demandant  issued  a  writ  of  petit  cape, 
which  was  held  to  be  irregu'ar;  (Talsany.  Watson,  3  Biag- 
N.  C.  770 ; )  becau5^  the  latter  writ  can  only  be  awardwi 
where  a  default  has  been  committed  by  the  tenant,  and  in  this 
case  there  had  been  no  such  default ;  instead  of  suing  ont  that 
writ,  the  demandant  ought  to  have  counterpleaded  or  de- 
murred. Demand  of  view  in  formedon  may  be  withdrawn  on 
payment  of  costs,  when  the  delay  in  the  application  is  suffi- 
ciently accounted  for.  (Tjj/*iim  v.  Fiiher,  3  Bing.  N,  C  783; 
4  Scot^  569)  The  tenant  in  a  writ  of  formedon,  having  de- 
manded a  view,  for  the  avowed  purpose  of  obtaining  more  time 
than  he  could  obtain  upon  a  judge's  order  for  the  time  to 
plead,  the  demandant  having  counterpleaded  that  the  tenant 
was  in  possession  of  the  land  demanded,  and  of  none  other  m 
the  parish,  the  court  allowed  the  latter  to  withdraw  the  demand 
of  view  on  payment  of  costs,  notwithstanding  the  propriety  of 
the  step  had  been  the  subject  of  discussion  in  a  preceding 
term.    (  ToUon,  dem.  Watson,  ten.,  5  Scott,  77.) 


DESCENT  CAST,  DISCONTINUANCE,  AND  WARRANTY. 

Nodeic«nt,  XXXIX.  And  be  it  further  enacted,  that  no 
to*bi"*^'**'  ^®8C®"'  ^*^^  discontinuance,  or  warranty  (c),  when 
right  or  entry,  may  happen  or  be  made  after  the  said  thirty -fir*' 
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daj  of  December  one  thousand  eight  hundred  and 
thirty-three,  shall  toll  or  defeat  any  right  of  entry 
or  action  for  the  recovery  of  land. 

<tf)  A  mere  entry  is  not  possession.    Continual  or  other  DesceDt^ 
^im  will  no  longer  preserve  any  right  of  entry,  or  distress  or 
Ktioa.     (^Anie,  pp.  163,  164.  sects.  10,  11.)    By  the  cocoroon 
bv,  descents  of  corporeal  inheritances  in  fee  simple  took  away 
dtt  entry  of  the  party  who  had  right ;  (Litt.  s.  385  ;)  as  if  a 
^eaaaor  died  seised,  and  the  lands  descended  to  his  heir,  the 
eatry  of  tbe  disseisee  was  thereby  taken  away  unless  there  had 
beoi  a  continual  claim;  (litt.  s. 414;)  and  the  like  law  was 
•f  an  abatement  and  intrusion ,  and  of  the  feoffees  or  donees  of 
abatocs  or   intruders.     But  by  stat.  32  Hen.  8,  c.  33,  the 
"  dying  seised  of  any  disseisor  of  and  in  any  lands,  &c.,  having 
M>  title  therein,  shall  not  be  deemed  a  descent  to  take  away 
like  entry  of  the  person  or  his  heir,  who  had  lawful  title  of 
entry  at  the  time  of  the  descent,  unless  the  disseisor  has  had 
peaceable    possession  for  five  years  next  after  the  disseisin, 
vithont  entry  or  continual  claim  by  the  person  entitled."    If  a 
after  five  years'  quiet  possession,  and  the  disseisee 
1,  tbe  heir  of  the  former  might  have  maintained  an  eject- 
for  tbe  right  of  possession  belonged  to  him,  although  the 
acre  rigbt  was  in  the  disseisee.     (Smyth  v.  TyndaU,  2  Salk. 
€85.)     Tbe  doctrine  of  descent  cast  did  not  apply,  if  the 
elaiinant  was  under  any  legal  disabilities  during  the  life  of  the 
aaeestor,  either  of  infancy,  coverture,  imprisonment,  insanity, 
or  beiog  out  of  the  realm ;  because  in  all  these  cases  there  was 
•0  laches  or  neglect  in  the  claimant,  and  therefore  no  descent 
look  away  his  entry ;  (litt.  1.  3,  c.  6 ;)  nor  did  it  affect  copy- 
hold or  customary  estates,  where  the  freehold  is  in  the  lord  ; 
(IW  d.  Cook  V.  Danvers,  7  East,  299 ;)  nor  cases  where  the 
party  has  not  any  remedy  but  by  entry  as  a  devisee.    (Co. 
litt.  240  b ;  7  East,  321.  On  descent  cast,  see  Co.  Litt.  237  b ; 
Bac  Abr.  Descent  (F.)  (G.)  (H.) ;  Com.  Dig.  Descent  (D.) ; 
Boecoe  on  Real  Actions,  81— 87 ;  Adams  on  Ejectment.) 

A  diMeontinuance  of  estates  in  lands  and  tenements  is  defined  DiKontina- 
by  Lord  Coke  to  be  "  An  alienation  made  or  suffered  by  tenant  ance. 
IB  tail,  or  by  any  that  is  seised  in  outer  droit,  whereby  the 
imie  in  tail,  or  the  heir  or  successor,  or  those  in  reversion  or 
rtsiainder,  are  driven  to  their  action  and  cannot  enter."  (Co. 
Litt.  326  a.)  At  common  law,  an  estate  might  be  discon- 
limied  five  ways ;  1.  By  feofiiinent.  2.  By  fine.  3.  By  corn- 
son  recovery.  4.  By  confirmation :  and  5.  By  release  with 
warran^.  A  grant,  by  deed  or  fine,  of  such  things  as  lie  not 
in  livery  (Litt.  s.  618 ;  Co.  Litt  332  a),  does  not  work  any 
discontinuance. 

A  discontinuance  of  an  estate  tail  could  only  be  made  by 
a  tenant  in  tail  in  possession  ;  (  Doe  d.  Joves  ▼.  Jones,  1  Barn. 
&  Cress.  243 ;)  and  where  tenant  for  life  joined  with  a  re- 
mainder-man in  tail  in  making  a  lease  for  lives,  it  was  held 
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not  to  create  a  discontmaaDce.  (Trgvilian  y.  Lan$,  Cro.  Eliz. 
56.  See  1  Rep.  76a;  Litt.  b.  658;  Co.  Litu325a.)  But 
the  existence  of  a  term  of  years  prior  to  the  estete  of  a  tenant 
in  teil  did  not  prevent  a  fine  levied  by  him  from  operating  as 
a  discontinuance ;  thu»,  where  lands  were  limited  to  A.  for 
five  hnndred  years,  remainder  to  B.  in  tail,  remainder  to  C.  in 
tail,  reversion  to  B.  in  fee ;  and  B.  levied  a  fine  with  procla- 
mations to  the  use  of  himself  in  fee ;  it  was  held  that  althon^ 
the  estote  for  years  of  A.  oontinued,  the  estete  of  6.  was  dia- 
oontinued,  and  the  remainder  in  tail  to  C.  divested.  (  Dot  y. 
Finekf  1  Nev.  Ac  Mann.  130 ;  and  see  the  notes  to  that  case, 
where  much  learning  on  the  sabject  of  discontinuance,  &c  is 
collected ;  8.  C.  4  B.  &  Ad.  283.  As  to  discontinuance, 
see  Bac.  Abr.  and  Com.  Dig.  DiscoDtinuance ;  Co.  litt. 
325  a,  347  b,  and  notes  by  Bntler;  Roscoe  on  Real  Actions, 
43 — 53 ;  1  Prest  on  Con  v.  and  on  Abst.  Index  ;  Roper  on 
Husband  and  Wife,  c.  2,  s.  2  ;  Doe  d.  Gilbert  v.  Rate,  7  Meee. 
&  W.  126.) 
WarraBCy.  As  to  the  law  of  warranty,  see  Com.  Dig.  Gnaranty  ;  Co. 

litt.  365a,  393  b.  and  notes  by  Butler;  Bac.  Abr.  Warranty  ; 
Shepp.  T.  181 — 203.  In  a  recent  case,  where  A.,  tenant  for 
life,  remainder  to  B.  bis  wife  for  life,  remainder  to  the  heirs  of 
the  bodjr  of  B.  by  A.  to  be  begotten ;  and  C,  the  issue  of  A. 
and  B.,  in  their  lifetime  levied  a  fine  come  ceo,  &c.,  without 
proclamations,  but  containing  a  clause  of  warranty ;  and  C. 
survived  A.  and  B.,  and  died  leaving  issue  D.;  it  was  held 
that  the  right  of  entry  of  D.  was  teken  away  by  the  efifect  of 
the  warranty.  (Doe  d.  Thomas  v.  Jone»,  1  Crompt.  2c  Jerv, 
528 ;  S.  C.  I  Tyrw.  506.)  By  stet.  3  &  4  Will.  4,  c  74,  s.  14. 
all  warranties  of  lands  which  shall  be  made  after  the  31st  De- 
cember, 1833,  by  any  tenant  in  tail  thereof,  shall  be  absolutely 
void  against  the  issue  in  teil,  and  all  persons  whose  estetes  are 
to  take  efifect  after  the  determination  or  in  defeasance  of  the 
eMate  tail,  (see  post,) 


CHARGES  AND  LEGACIES. 

Time  of  Limitation  fixed.  Twenty  Yeats. 

Money  XL.  And  be  it  further  enacted,  that  after  the 

ilViulSdllSi!**'^  ^^'""^y-fi"^  d*y  of  Dectmber,  one  thousand 
ciM  (o  be  eight  hundred  and  thirty-three,  no  action  or  suit 
aed"tule***^  or  other  proceeding  shall  be  brought  to  recover 
end  or  twenty  any  sum  of  money  secured  by  any  mortgage  {f\ 
•hsiTbeno'^  ju^g^cnt(^),  or  lien,  or  otherwise  charse^  upon 
interMt  p«M  or  payable  out  of  any  land  or  rent,  at  Taw  or  in 
ledgmeni  in  eqwty,  or  any  legacy  (a),  but  witbm  twenty  years 
^-!-"?JJ|'**  next  after  a  present  right  to  receive  the  same  shall 
have  accrued  to  some  person  capable  of  giving  a 
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discfaarge  for  or  release  of  the  same  (i),  unless  in 
tbe  meantime  some  part  of  the  principal  money,  or 
some  interest  thereon,  shall  have  heen  paid  (k),  or 
some  acknowledgment  of  the  right  thereto  shall 
have  been  given  in  writing  signed  hy  the  person 
by  whom  the  same  shall  he  payable,  or  his  agents 
to  the  person  entitled  thereto,  or  his  agent ;  and 
in  sncb  case  no  such  action  or  suit  or  proceeding 
shall  be  brought  but  within  twenty  years  after  such 
payment  or  acknowledgment,  or  the  last  of  such 
payments  or  acknowledgments,  if  more  than  one 
w^  given  (/). 

(y )  This  section   relates  to  scions  brought  to  recover  What  cases 
Money,  and  these  actions,  in  case  of  mortgages,  are  either  upon  ^jP,*""  within 
the  corenant  usually  inserted  in  the  mortgage  deed,  or  on  the  *   *  '^^  ^°* 
I  whieh  commonly  accompanies  it.     (  Doe  d.  Jones  t.  WiL- 
I,  5  Ad.  &  £1.  296.;    This  section  is  not  to  be  construed 
lestricted  to  actions  againM  real  estate,  but  as  affecting 
as  on  real  estate,  whether  sought  to  be  enforced  against 
the  real  or  personal  representatives.    (  0*Hara  v .  Creagh^ 
1  Longfield  &  Towns.  65 ;  Sheppard  v.  Duke,  9  Sim.  667.) 
(^)  When  a  jodpoent  creditor  bad  allowed  twenty  years  to  Jndgment 
without  taking  steps  to  recover  his  debt,  and  then  barred  by 
..ined  that  during  the  twenty  years  a  suit  had  been  insti-  L^f"*^  ^*'" 
for  the  benefit  of  the  speoafty  creditors  of  his  debtor,    *  ''* 
that  under  a  decree  in  the  suit  they  had  received  part 
^  Bwnt  of  their  debts,  and  that  there  was  money  in  court 
svulable  for  payment  of  the  remainder,  it  was  held  that  he 
was  bsrrcd  by  stat.  3  &  4  Will.  4,  c  27,  s.  40,  from  proving 
\m  debt  before  tbe  Master,  and  receiving  payment  rateably 
tiilit  the  other  creditors,  the  statute  providing  that  such   a 
shoald  not  be  made  after  twenty  years,  unless  in  the 
time  part  of  tbe  money,  either  prmcipal  or  interest 
,   should  have  been  paid,  or  some  acknowledgment 
have  been  given  in  writing.    Those  being  the  only 
»BS  in  the  act  in  which  nothing  was  said  of  the  ease  of 
a  bill  being  filed  by  one  creditor  for  the  benefit  of  the  rest. 
Tbe  eoort  considered  the  case  as  a  proceeding  in  equity  to 
ver  money  upon  a  judginent  upon  which  twenty  years 
ran*  and  that  it  came  within  none  of  the  exceptions  of  the 
tie.     {Berrington  v.  Evans,  1  Y.  &  Coll.  434 ;  see  Stem' 
▼.  Hankisson,  1  Sim.  393  ;  0' Kelly  v.  BodJan,21r.  Eq.  R. 
;  Peyton  v.  WDermott,  1  Drury  &  W.  198;  see  jwit, 
pp^  248,  249.) 

It  was  held  by  nine  judges  in  Ireland  against  one,  that  the  Revival  or 
tm^Oy  years,  fixed  bv  section  40  of  3  &  4  Will.  4,  c.  27,  as  Joclgmcnt. 
ibe  period  within  whicn  proceedings  on  a  judgment  should  be 
labea,  begin  to  run  from  the  date  of  the  last  judgment  of 
fcvifal,  and  not  iroiD  the  entry  of  the  original  judgmeat.  a 
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(Farran  v.  Oltiwell,  2  Jebb  &  Symes,  97  ;  2  Brady,  Adair  & 
Moore,    110;    Sausse  &c   Sc.  218,  n. ;    Keaty  v.  Bodkin,   1 
Sausse  &  Sc.  211.)    The  question  was  shortly  this,  whether 
upon  a  judgment  obtained  in  1810,  duly  revived  in  1818,  Uie 
plaintiff  could  recover  in  1837,  no  interest  or  principal  hav- 
ing been  paid  on  it,  nor  any  acknowledgment  of  the  right 
thereto  having  been  given  in  writing,  during  the  period  of 
twenty-seven  years  which  intervened  between  the  time  when 
the  judgment  was  originally  obtained  in  1810,  and  the  issuing 
of  the  scir^^aciifs  in  1837.     FoUer,  B.,  thought  that  one  of 
the  leading  objects  of  the  statute  was,  that  land  should  not 
continue  to  be  bound  either  by  mortgage  or  by  judgment,  or 
by  any  sort  of  lien  or  incumbrance,  K>r  a  longer  period  than 
twenty  years,  unless  there  should  be  either  a  payment  of  some 
principal  or  interest  on  account  of  the  sum  of  money  $ecured  by 
tuch  lien,  or  else  some  acknowledgment  given  in  writing  of 
the  right  of  the  creditor  claiming  by  virtue  of  such  lien,  within 
twenty  years  next  before  the  attempt  to  assert  such  his  claim. 
In  short  that  the  lapse  of  twenty  years  should  constitute  a  bar 
to  the  claim,  unless  there  had  been  either  some  payment  on 
account  of  the  money  due,  or  some  written  acknowledgment 
of  the  subsistence  of  the  lien  ;  and  that  it  was  the  object  of  the 
act  to  exclude  every  other  mode  of  preserving  the  lien  in 
existence  for  more  than  twenty  years,  except  only  these  two, 
namely,  either  actual  payment  on  account,  or  actual  acknow- 
ledgment  in  writing.    The  judgment  creditor  here  in  effect 
contends  for  a  third  mode,  namely,  the  process  of  reviving  the 
judgment.    This,  he  says,  shall  operate  to  preserve  the  lien. 
The  true  statement  of  the  question,  therefore,  between  the 
parties  in  the  present  case  is,  whether  a  judgment  of  revivor 
shall  preserve  the   lien,  though  no  payment  be  made,  or 
acknowledgment  in  writing  given.    (Farran  v.  Ouiwell,  2 
Jebb  &  Symes,  117,  118.)     NotwithsUnding  the  3  &   4 
Will.  4,  c.  27,  s.  40,  the  revival  of  a  judgment  by  scire  facia* 
within  twenty  years,  is  sufficient  to  enable  a  party  to  proceed 
at  law  or  in  equity  for  recovery  of  the  sum  thereby  secured, 
although  more  than  twenty  years  have  elapsed  since  the 
rendition  of  the  original  judgment.    (Ryan  v.  Camhict  2  Haig. 
S.  &  M .  Irish  £q.  K.  328  ;    see  Brady  v.  Fittgibhon,  1  Jebb 
&  S.  503  ;    PaLmer  v.  Algeo,  1  Jebb  &  S    501 ;  Kelly  v. 
Crogan,  2  Brady,  A.  &  M.  88  ;  Dillon  v.  Kennedy,  I  Jebb  & 
S.  579.)     Where  a  judgment  has  been  entered  more  than  a 
year  and  a  day,  it  must  be  revived  by  scire  facia  s,  in  order  that 
the  defendant  may  have  an  opportunity  of  showing  why  execu- 
tion should  not  be  issued  against  him.    (  Stat.  1 3  FMw.  I ,  c.  45 ; 
2  Inst.  469 ;  3  BI.  Comm.  421 ;  3  Bae.  Abr.  Execution  (H.) ; 
Anon  Loffl,  329;  Portland  v.  Sewman,  6  Maule  &c  S.  179; 
2  Chitty.  324.)    By  R.  G.  2  Wm.  4,  r  79,  this  writ  cannot  be 
obtained  after  ten  years  without  a  motion  for  that  purpose  in 
term,  or  a  judge's  order  in  vacation  ;  nor,  if  more  than  fifteen, 
without  a  rule  to  show  cause.    An  agreement  not  to  insist  upon 
a  $eiri  facias  to  revive  a  judgment  against  the  defendant  after 
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ikjearhad  elapsed  was  held  to  be  valid.  (Morris  r.  Jones, 
ID.  &  R.  605 ;  2  B.  &  C.  242  ;  HovbU  v.  Stratton,  2  Smith, 
&;  but  see  Heath  ▼.  Brindletf,2  Ad.  &  £11.  368,  which  has 
inwn  some  doubt  upon  Morris  ▼.  Jones.) 

Tbe  statute  of  limitations  does  not  begin  to  run  against  a 
jidgment  entered  on  a  post  ofrit*  bond,  until  the  death  occurs 
ipon  which  the  bond  is  payable.  (  Barber  v.  Shore,  1  Jebb 
ScSjiDes,  610.) 

(A)  It  has  been  already  stated  (anUt  p.  105),  that  doubts  Legacies. 
«ere  entertained  whether  this  section  extended  to  any  legacies 
Mt  ebarged  on  land.  In  Sheppard  v.  Dnke,  9  Sim.  569, 
Skadmellt  V.  C,  said.  "  the  40th  section  of  the  act  introduces 
^  words  '  or  any  legacy/  after  it  has  enumerated  those 
^ap  which  are  charged  on  land.  Is  not  the  use  of  the  word 
'  legacies'  in  the  43d  section  evidence  that,  when  the  legis- 
htare  uses  that  word,  it  must  mean  a  legacy  capable  of  being 
ned  for  in  the  Ecclesiastical  Court,  that  is  a  legacy  payable  out 
of  personal  estate  only  t  It  seems  to  me  impossible  to  get 
9f&  the  inference  that  arises  on  that  section.  For  it  would 
^  absurd  to  say  that  when  that  section  limits  the  time  for 
vntuting  a  suit  in  the  Ecclesiastical  Court  for  a  legacy,  it 
■ttDsa  suit  for  payment  of  a  legacy  charged  on  land  ;  when, 
if  an  attempt  were  made  to  enforce,  by  a  suit  in  the  Eccled- 
3itieal  Court,  the  payment  of  a  legacy  charged  on  land,  a 
pR^ition  would  issue  as  a  matter  of  course." 

Id  another  case,  a  testatrix,  who  died  in  1808,  gave  a  legacy 
q(]200/.  to  the  daughter  of  a  person  whom  she  appointed 
Raduary  legatee  and  executor.  This  executor  died  in  1824, 
*>thoQt  having  paid  the  legacy,  and  left  his  daughter  (the 
i^ptee)  tenant  for  life  of  his  property,  which  he  charged  with 
l>s  debts.  She  attained  twenty-one  in  1815:  it  was  held 
t^t  the  legacy  could  not  be  included  in  the  chaise  for  pay- 
anat  of  debts  under  the  executor's  will ;  and  that  the  legatee 
*is  barred  by  lapse  of  time  and  nonclaim,  under  the  3  &  4 
"ill.  4,  c.  27,  s.  40,  from  recovering  the  legacy.  (  Piggott  v. 
Jfroon,  5  Jurist,  796,  V.  C.  S.) 

Residuary  property  is  within  this  section,  where  a  present 
^i  to  receive  the  residue  had  accrued  thirty  years  ago,  and 
^  was  not  contended  that  any  suit  was  necessary  for  ascer- 
wning  the  amount  of  the  residue.  (  Prior  v.  Horneblow,  2  Y. 
«Coll.200;flnftf,  p.  105.) 

^  25th  section  of  this  act  qualifies  the  provisions  of  the  i 
l^b,  where  the  suit  is  to  compel  a  party  to  account  for  a 
"»ch  of  trust  {Phillipo  v.  Munnings,  2  My.  &  Cr.  309; 
!*  «t*,  p.  189.)  In  Dillon  v.  Cruise,  (3  Ir.  L.  &  Eq.  R. 
'0,)  it  was  decided,  that  where  a  trust  is  created  for  the  pay- 
ment of  debts,  the  rights  of  a  judgment  creditor  to  the  benefit 
^tW  trust  is  not  aflTected  by  the  40th  section  of  this  act. 
\f^^  *  P3rty  receives  money  in  the  character  of  a  trustee, 
*J*«talule  of  limitations  will  not  run  in  his  favour.  (  Ex  parte 
^toA,  1  Deac.  &  C.  556  ;  see  post,  p.  253,  as  to  presump- 
^  of  payment  of  legacies.) 
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Mmninx  of        (i)  It  leeniB  difficult  to  attach  any  definite  meaning  to  the 
wonts, "  pre-  words  **prnent  rif^kt,  tfeJ*  and  to  say  whether  those  woHs  mean 

reoeive^'^  Ac  '^^^  ^  "S**^  "  ^^®  P^ri^  ^®^'^  render  effectual,  or  whether  the 
'        '  disabilitv  to  proceed  efitectually  either  at  law  or  in  equity  pre* 
Tenti  the  nght  from   being  considered  as  having  aocmed 
within  the  meaning  of  this  section.    (See  DiUtm  v.  Crui»e,  3 
Beasy,  S.  J.  &  M.  82.)    This  section  appears  to  be  capable  of 
two  interpretations  ;    the  one  constromg  the  terms  within 
twenty  years  next  after  a  present  right  to  receive  the  same  to 
mean,  within  twenty  years  after  the  first  present  right  to  reeeire 
the  same  accrued  to  any  person ;  the  otner  construing  them  to 
mean  within  twenty  years  next  afkr  a  present  right,  estab- 
lished or  accrued  under  any  of  the  securities  mentioned  in  this 
clause.    (2  Jebb  &  Symes.  109.)  It  will  be  obsenred  that  the 
word  first  does  not  precede  the  word  accrued  in  the  fortieth 
section  as  it  does  in  the  second  section ,  and  the  omission  of  that 
word  may  in  many  cases  make  a  material  difierence  m  the 
construction  of  this  section.    {Ryan  v.  CambU,  2  Ir.  £q.  R. 
334.) 
Part  pay-  W  '^^  entering  into  the  receipt  of  rents  and  profits  by  a 

meot.  mere  equitable  mortgagee,  was  held  suflicient  to  keep  the  debt 

alive.    (BrorXc/«hur<t  v.J«s«op,  7  Sim.  438.)     Where  a  bond 
is  entered  into  as  a  collateral  security  for  money  secured  by 
mortgase,  and  the  interest  being  in  arrear,  the  mortgagee  takes 
possession  and  remains  in  possessbn  upwards  of  twenty  years 
without  taking  interest  otherwise  than  by  the  receipt  of  rents 
and  profits,  it  seems  questionable  whether  his  remedy  on  the 
bond  is  not  barred  in  equity  as  well  as  at  law  by  the  statute  of 
Ackaowledi-  limitations.     {White v.  HiUaert^Z  Y.  &  Coll.  597.)     Under 
m«iits  in         the  fortieth  section  the  acknowledgment  of  the  right  must  be 
wiiiiog.         given  in  writing,  signed  by  the  person  by  whom  the  same  shall 
be  payable  or  his  agent,  to  the  person  entitled  or  his  agent. 
Unoer  the  forty-second  section  the  acknowledgment  must  be 
siven  to  the  person  entitled  to  the  interest  or  hit  agent,  signed 
hj  the  person  by  whom  the  same  was  payable  or  hit  agent. 
Ine  words  of  these  two  sections  being  nearly  the  same,  it  seems 
to  be  the  more  convenient  course  to  arrange  the  decisions  as 
to  acknowledgments  under  both  these  sections  in  one  note.    As 
to  acknowledgments  under  the  fourteenth  and  twenty- eighth 
sections,  see  ante,  pp.  170, 171,  200. 
WboUageou      ^^  reference  to  this  and  the  other  sections,  where  the 
acknowledgment  to  or  by  the  party  interested  or  hit  agent 
is  made  suflicient  (see  ante,  p.  171),  it  will  be  necessary 
to  consider  who  is  in  law  the  agent,  and  by  what  acts  he 
is  so  constituted,  where  no  direct  proof  of  agency  is  pro- 
duced.    An  agent  need  not  be  authorized  in  writing.  {CoUt  v. 
Treeothiek^  9  Ves.  250.)    Wherever  a  specific  appointment  of 
an  agent  is  necessary,  a  subsequent  recognition  of  acts  done 
by  him  in  that  capacity  is  better  even  than  a  previous  autho- 
rity.   {Jamet  v.  hright,  5  Bing.  533 ;  2  M.  &  P.  120;  per 
Bat.)    So  a  subsequent  ratification  by  a  principal  of  a  con- 
tract by  an  agent,  is  equivalent  to  a  previous  authority. 


ACKMOWLEDOHENT9  IN  WRITINO.  2.13 

(KHim  V.  Dmn,  1  M.  &  P.  761  ;   4  Bioff.  722 ;  see  Es 

pkSkinntr,  1  Deac.  &  Ch.  403 ;  Ex  partt  Machul,  1  Roee, 

W;  Bitkardten  t.  Andenon,  1  Camp.  43,  d.  ;  Ruekery.  Cam-' 

^t  1  £sp.  105.)    It  has  been  held,  that  the  several  statutes 

if  fanlBtioo  being  in  pari  mattrid,  ought  to  receive  an  uniform 

Mneb'on,  notwithstanding  any  slight  variations  of  phrase, 

^object  and  intention  being  the  same.    (6  B.  &  Aid.  215 ; 

•iwn.  Lofit,  396  ;  Doe  d.  T§nnyson  v.  Lord  Yarborough,  7 

Ihire,  258 ;  1  Bing.  24. )   The  principle  of  some  of  the  cases, 

snippy  T.  HiUary,  3  B.  &  Ad.  399 ;  5  Carr.  &  P.  209  ; 

K  343;  and  Routledgey,  Ramtav,  8  Ad.  &  £11.  221 ;  3 

^-  k  P.  319 ;  poti,  241 ;  decided  npon  the  stat  9  Geo.  4,  c 

\4.«hbQ«|h  ia  language  different  from  that  of  3  &  4  Will.  4, 

^t7,  ak  40, 42,  may  }^  applicable  to  some  cases  arising  nnder 

Jjlttsrrtatnte,  {Holland  v  Clark,  1  Y.&  Coll.  N.C.  169.) 

"ttrtlier  decisions  under  9  Geo.  4,  c  14,  s.  1,  are  not  appli-  .  .       .  . 

^  to  cases  arising  under  the  40th  and  42nd  sections  of  3  £e  menu^oiidcr' 

J^ill  4,  c  27,  for  the  virord  agent  is  omitted  in  the  first  sec-  40th  and  42nd 

J»  rf  the  former  act.    (See  Hyde  v.  Johnum,  3  Scott,  389 ;  ■««««o»»- 

'H-  N.  C.  778  ;  ante,  p.  171  j  post,  230)    Therefore,  an 

l^ovMgment  of  a  debt  sisned  by  an  agent  of  the  debtor 

*a  Bot  take  the  debt  out  of  the  operation  of  that  act.     All 

« tiM  act  of  3  &  4  Will.  4,  c.  27,  ss.  40, 42,  requires  is, 

^  *"w  acknowledgment  of  the  right  to  the  sum  claimed 

"*B  Wre  been  given  in  wriung,  signed  by  the  penon  who 

rnts  the  estate  out  of  which  it  is  payable,  or  by  his  agent, 
vhere  an  estate  was  devised  to  a  MnCee  in  trust  to  sell, 
^P>7  ^  testator's  debts,  and  subject  thereto  in  trust  for  A, 
''^Qowledgment  of  a  debt  in  writing,  9igned  by  the  trastee 
^  agent,  was  held  to  be  sufficient  to  preserve  the  creditor*s 
If  of  nit  for  twenty  years  after  the  acknowledgment  was 
P^'}  bat  such  an  acknowledgment  will  not  impose  on  the 
^  >&7  personal  liability  to  pay  the  debt.  (Lord  St.  John 
'•  Wtoa.  9  Sim.  219.) 

^^  bill  filed  in  April,  1840,  by  a  part^  as  administrator 
rf  L^  seeking  the  recovery  of  the  principal  and  interest 
'\p^  ^f  150i.  bequeathed  to  her  by  a  testator  who  died 
*^'ll*  The  legatee  attained  her  majority  when  the  legacy 
J^'^iMd  married  before  the  year  1825.  In  December,  1825, 
^^  executors  of  the  testator  gave  the  plaintiff  a  written 


^pceloded  the  defendants  from  all  benefit  under  the  40th 
!*»^^  rf  3  &t  4  Will.  4,  c.  27.  (Holland  v.  Clark,  1  Y.  & 
^H.C.161.) 


?^*  If  a  man  were  to  write  a  letter  to  a  third  person 
^•■Wging  the  debt,  it  would  not  take  it  out  of  the  sta- 


( 


234  3  &  4  William  IV.  c.  27. 

tute.    Lord  Tenterden'a  Act,  9  Geo.  4.  c.  14.  explains  that. 
{GrenfeU  v.  Girdlettane,  2  Y.  &  Coll.  676.)    It  is  conceived 
that  this  observation  must  apply  where  the  third  party  is  not 
the  agent  of  the  party  claiming  the  benefit  of  the  acknowledg- 
ment    In  order  that  an  acknowledgment  may  have  the  effect 
of  taking  a  demand  oat  of  the  operation  of  the  stat.  3  &  4 
Will.  4,  c.  27,  s.  42,  the  acknowledgment  must  appear  to  have 
been  made  with  a  view  of  rendering  the  party  making  it  liable 
to  the  demand,  and  it  must  have  been  made  to  the  party  enti- 
tled to  make  the  demand.     (See  Grenfell  v.  GirdlesUme,  2  Y. 
&  Coll.  676 ;   ante,  p.  233.)     Therefore,  where  a  bUl  was 
brought  against  two  executors  for  payment  of  a  legacy  be- 
queathed to  the  plaintiff's  wife,  and  for  arrears  of  interest  ac- 
crued since  her  death ;  and  the  plaintiff,  with  a  view  of  taking 
his  demand  for  interest  out  of  the  operation  of  the  42nd  section 
of  the  statute,  relied  on  certain  letters  written  by  one  of  the 
executors  to  his  the  plaintiff's  attorney  :  it  was  held,  1st.  That 
the  letters  had  not  the  effect  ascribed  to  them  by  the  plaintiff, 
because  they  had  been  written  by  the  party  not  for  the  purpose 
of  charging  himself  but  of  throwing  the  burden  of  payment  on 
the  co-executor ;  2ndly,  That  even  if  they  had  been  written 
for  the  purpose  of  charging  himself,  it  was  questionable  whe- 
ther they  would  avail  the  plaintiff,  inasmuch  as  they  were 
written  before  the  plaintiff  had  taken  out  letters  of  admmistra- 
tion  to  his  wife.    {Holland  v.  Clark,  1  Y.  &  CoU.  N.  S.  161.) 
A  judgment  was  obtained  on  a  joint  bond  and  warrant  of 
attorney  against  A.  and  B.  in  1815;  B.  had  joined  in  these 
as  a  security  for  A.     On  the  20th  March,  1820,  A.  wrote  to 
V.*s  agent,  "  You  have  inclosed  150/.  to  my  credit  on  ac- 
count of  V.*s  interest;"  and  by  the  account  book  kept  ^J^'jj 
agent  (since  dead),  appeared  an  entry  by  the  agent  of  1  / 
March,  1820,  charging  himself  with  a  bill  for  30i.  drawn  by 
A.,  and  100/.  cash  from  A.     In  1822,  V.'s  attoraey  apphed 
by  letter  to  B.  calling  for  payment  of  the  amount  of  the  above 
debt,  and  B.  on  that  occasion  wrote  to  V.*s  attorney,  acknow- 
ledging the  receipt  of  his  letter,  "  applying  for  payment  of 
his,  B.'8  and  A.'s  joint  bond."    And  soon  after  B.'s  agent 
wrote  a  letter  to  V. »  attorney,  enclosing  a  proposal  of  terms 
upon  which  matters  should  be  arranged  by  A.,  *"*^.,^v^ 
"  this  being  done,  it  is  hoped  the  judgment  against  B.  wi"  be 
satisfied."    The  bill  was  filed  in  1839.  for  an  account  of  IW 
sum  due  on  the  judgment:  it  was  held,  that  it  »PP®^'®^  •  *: 
there  was  a  payment  on  account  of  interest,  and  a  ^"^5J?. 
acknowledgment  to  take  the  case  out  of  the  stat.  3  &  4  Wi«  • 
4,  c.  27,  B.  40,  and  that  the  statute  was  retrospective.    (» »«" 
cent  V.  WilUngton,  1  Longfield  6c  T.  456.)    It  seems  that  an 
affidavit  made  in  a  suit  may  be  a  sufficient  acknowledgmeni 
within  the  42  sect.  3  &  4  Will.  4,  c.  27.    (  Trisirom  v.  Hartty 
1  Longfield  &  Townsend,  186.)  j  n     ere 

Master*!  re-  Where  certain  suits  were  pending,  in  which  A.  and  ^'^ 
port  Doi  «n  defendants,  and  a  reference  was  made  to  the  Master  to  repo 
men't?'''**''"   ^^  iDCumbrances  affecting  the  freehold  lands  of  A.,  ana 
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Others  he  reported  B.  a  creditor  by  a  judgmeDt 
them  for  a  certain  sum,  it  was  held,  that  this  was  not 
aa  aekDowledgmeat  in  writing  by  the  agent  of  A.  and  B. 
^Ui^ent,  ad  will  take  the  case  out  of  the  statute  of  limi- 
the  Master's  report  not  being  an  acknowledgment  in 
ig  withia  the  meaning  of  the  act,  nor  can  the  Master  be 
~  an  agent.  The  act  contemplates  such  writing  as  may 
fecridence  of  a  right,  and  the  agent  such  a  one  as  is  acting 
under  authority.  The  Master's  report  is  a  public 
,  and  not  the  property  of  either  party  ;  he  acts  judi- 
J,  and  the  report  is  his  act,  and  not  the  act  of  the  suitor ; 
ie  m  appointed  by  the  Lord  Chancellor's  authority,  and  his  acts 
see  Ending,  whether  he  is  recognized  as  the  agent  or  not. 
iBiUr.  Stawell,  2  Brady,  Adair  &  Moore,  302  ;  2  Jebb  & 
Saj.d&Q.) 

Thit  statute  of  limitations  3  &  4  Will.  4,  c.  27,  s.  40,  may  pi^a  under 
be  pleaded  to  a  bill  of  foreclosure  ;  a  foreclosure  suit  being,  this  section. 
M.  act,  a  suit  for  the  recovery  of  the  money  secured  by  the 
BMTlgage,  although,  according  to  what  appears  upon  the  face 
tfikt  bill,  there  is  nothing  to  prevent  the  plaintiffs  from  bring- 
ktg  aa  ejectmenL  <  Dearman  v.  Wvche^  9  Sim  570.)  A  plea 
tf  the  statute  of  limitations,  3  &  4  Will.  4,  c.  27,  ought  not  to 
^eaj  hv  answer  statements  in  the  bill,  which  are  in  direct 
CMCradurtioQ  to  the  averments  necessary  to  support  the  plea; 
hat  an  answer  in  support  of  the  plea  ought  to  be  confined  to 
liase statements  in  the  bill,  which  allege  facts  ancillary  to,  or 
Si  a&rding  evidence  of  statements  which  are  directly  nega- 
tbed  by  the  requisite  averments  in  the  plea.  ( Dearman  v. 
^«eltf,  9  Sim.  570.)  A  plea  relying  upon  the  40  section  of 
3  &  4  Will.  4,  c.  27,  should  both  state  the  commencement  of 
(be  period  of  limitation,  and  negative  the  cases  of  exception  in 
&at  section.  A  plea  was  held  defective  which  did  not  express- 
ly aver  thst  the  action  was  not  brought  within  twenty  years 
sext  afiter  a  present  right  to  receive  the  sum  secured  by  the 
jadfinent  had  accrued.  And  it  did  not  in  terms  aver  that  a 
poent  right  to  receive  the  sum  secured  by  the  judgment  had 
aecrued  to  the  conuzee,  or  to  any  other  person  twenty  years 
Iwfere  the  action  brought,  or  at  any  specific  time.  ( Fortescue 
JtKaite,  1  Jebb  &  Symes,  341.)  Where  a  creditor's  suit  was 
tasmenoed  before  the  passing  of  the  statute  3  6l  4  Will.  4, 
c-  37,  it  vras  held  that  the  claim  of  a  judgment  creditor,  who 
ttbseqnently  came  in  and  proved  his  debt  in  due  course  under 
^decree,  was  unaffected  by  the  operation  of  that  statute. 
Rid  it  been  necessary  to  make  a  special  application  to  the 
CBut  for  liberty  to  prove  the  debt,  grounded  upon  a  denial 
^  the  creditor's  knowledge  of  the  existence  of  the  suit,  it 
«oald  have  been  otherwise.  ( 0' Kelly  v.  Bodfctn, 2  Ir.  £q.  R. 
361.) 

A  defendant  who  has  answered,  cannot  have  the  benefit  of 
die  statute  of  limitations  at  the  hearing,  unless  he  has  insisted 
A  it  by  demurrer,  plea,  or  answer.  (Harrison  v.  Borwell,  10 
^.  382.)    When  it  appears  on  the  face  of  the  bill  that  the 
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oaiiM  of  rait  accrued  more  than  six  yean  before  the  filing  of 
the  Mil,  a  defendant  need  nol  plead  the  statute  of  limitations, 
but  may  demur.    {H^are  v.  Peck,  6  Sim.  51 ;  Tyum  y.  Poi^, 
3  Y.  &  Coll.  275;  see  Fo$ter  t.  HedgMn,  19  Ves.  180 ;   Eari 
Deloraine  t.  Brotpne,  3  Br.  C.  C.  633 ;  and  authorities  cited  by 
Beh;  Plunkgt  t.  Earl  of  BurlingUm,  3  Y.  (Se  Coll.  ^«5J> 
Averments  in  a  plea  of  the  statute  of  limitations,  negadviog- 
hctB  that  would  defeat  the  plea,  but  which  are  not  stated  in 
the  bill,  are  surplusage,  but  do  not  vitiate  the  plea.     A  plea 
of  the  statute  of  limitations  need  not  neeative  the  usual  gtrtwrai 
allegation  that  the  defendant  hiis  in  bis  custody  documeats 
relating  to  the  matters  contained  in  the  bill.    (Forbet  v.  Shei-- 
ton,  8  Sim.  335.)    It  is  not  competent  for  a  defendant  failing 
in  the  defence  made  by  his  answer  to  set  up  another  defenise 
dependent  upon  matters  of  fact  not  put  in  issue  by  his  answer, 
and  which  the  plaintiff  has  no  opportunity  of  disproving  or 
explaining.    (  Pente  v.  Per$$»,  I  West  P.  C.  HO.) 

When  a  defendant  seeks  to  have  the  advantage  of  the  stat. 
3  &  4  Will.  4,  c.  27,  s.  42,  he  must  in  general  rely  npon  it  in 
his  pleading.    But  where  a  third  party  (the  mortgagee  of  the 
peiBon  who  created  the  charge,  to  raise  which  the  bill  was 
tiled),  omitted  to  rely  upon  the  statute  expressly,  but  denied 
the  existence  of  the  debt  in  his  answer,  in  such  terms  as  waa 
considered  to  amount  substantially  to  a  reliance  upon  the 
statute,  the  court  would  not  deprive  him  of  the  beneBt  of  the 
statute ;  but  holding  that  the  question  upon  the  bar  of  the 
statute  was  for  the  court,  and  not  for  the  officer,  the  plaintiff, 
under  the  circumstances,  was  allowed  to  make  out  ftuy  case 
ha  was  able  before  the  officer,  to  bring  his  claim  within  either 
of  the  exceptions  in  the  act,  and  the  officer  vras  directed  to 
report  specially  thereon.    (Cvmmint  v.  Adam$f  2  Ir.  £q.  R, 
393.)    Id  the  case  of  W^hh  v.  Welsh,  I  Jones  &  Carey,  232, 
it  was  decided  bv  the  Court  of  Exchequer  in  Ireland,  that  a 
defendant  who  does  not  rely  on  the  statute  of  limitations  in  his 
answer,  cannot  resort  to  it  in  his  dischaige,  Lord  Chancellor 
Ptunket  said  as  to  that  decision  in  the  Exchequer,  which  has 
been  cited,  to  show  that  the  defence  of  the  statute  of  limitatioaft 
could  not  be  set  up  in  the  office  where  it  had  not  been  relied 
on  in  the  answer,  "  I  would  require  to  have  that  proposition 
fully  considered  before  I  adopted  it  in  its  full  extent.    The 
consequences  to  creditors  in  the  administration  of  assets  in  the 
office  would  be  quite  alarming.    It  may  be  quite  right  to 
apply  it  in  a  case  between  plaintiff  and  de&ndant,  but  it  seems 
to  roe  to  be  impossible  to  apply  it  in  a  case  like  the  presenL 
(  Urtmghi  V.  J(me$,  2  Ir.  Eq.  R.  306.) 

The  statute  of  limitations,  notwithstanding  it  is  a  defence  at 
law,  may  be  pleaded  to  a  bill  of  discovery  in  aid  of  an  aodon 
brought,  provided  it  has  been  pleaded  to  the  declaration.  If 
the  action  was  commenced  before  the  bill  was  filed,  the  plea 
must  aver  that  the  cause  of  action  did  not  accrue  within  six 
years  before  the  action  was  brought.  {Maegreger  v.  £ait 
India  Company,  2  Sim.  462.) 
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A  plea,  pleading  first  the  atatxiie  21  Jac.  I,  c.  16,  and  after- 
ifda  Che  atatute  9  Geo.  4,  c  14,  is  not  double,  for  those 
althoofrh  passed  at  difierent  times,  are  to  be  considered 
IS  asaking  joiouy  one  law.    ( Farbet  v.  Sh^lton,  8  Sim.  335.) 

By  atat.  21  Jac.  1,  c.  16,  s.  3,  all  actions  of  account  and  Uniution  or 
ifBA  tfaa  caae,  other  than  such  accounts  as  concern  the  trade  actioos  oa 
tf  aerchaodixe  between  merchant  aad  merchant,  their  factora  {l^i'SJi^ 

Tanta,  all  acdona  of  debt  grounded  on  any  lending  or 

el,  without  specialty,  and  all  actions  of  debt  for  arrear- 
of  femt,  dull  be  commenced  within  six  years  after  the 
of  aetioa.  A  similar  enactment  is  contained  in  the  Irish 
10  Car.  1,  sess.  2,  c.  6,  s.  3. 
FaoBB  an  early  period,  although  the  time  limited  by  the  stat. 
11  Jae.  1 .  c.  16,  nad  elapsed,  the  plaintiff  was  permitted  to 
prove  an  acknowledgment  of,  or  promise  to  pay,  the  debt 
within  six  years,  which  was  sufficient  to  entitle  hun  to  recoyer. 
f3Y.&  Jenr.522.) 

Many  of  the  clauses  in  the  statute  9  Geo.  4,  c.  14,  (usually 
called  liord  Tenterden's  Act)  being  analagous  in  principle  to 
Kvefal  of  the  provisions  in  the  3  &  4  Will,  4,  c.  27,  and  some 
of  the  deoBKHia  upon  the  €unaer  act  being  applicable  to  cases 
aader  the  latter,  it  may  be  convenient  to  consider  the  con- 
tfraetam  of  Lord  Tenterden*6  Act.    (See  ante,  p.  233.) 
The  Stat.  9  Geo.  4,  c.   14,  was  made  with  a  view  to 
a  remedy  against  the  vague  and  loose  verbal  pro- 
which  had  beea   allowed  to  take  cases  out  of  the 
of  limitations.    (6  Bing.  264.)    That  act,  after  re- 
the  stat.  21  Jac.  1,  c.  16,  a.  3,  and  the  Irish  stat.  10 
Gar.  I,  aesB.  2,  c.  6,  and  that  various  questions  had  arisen 
ia  aetioiis  founded  on  simple  contracts,  as  to  the  proof  and 
eflect  of  acknowledgments  and  promises  offered  in  evidence. 
§K  the  porpose  of  taking  eases  out  of  the  operation  of  the  said 
;  and  that  it  was  expedient  to  prevent  such  ques* 
and  to  make  provision  liar  giving  effect  to  the  said  enact- 
I,  and  to  the  intention  thereof,  enacts,  "  That  in  actions  in  actions  or 
of  debt  or  upon  the  case  grounded  upon  any  simple  contract,  debt  or  upon 
BD  acknowledgment  or  promiM,  by  words  only,  shall  be  *^^  ^"^/J?^ 
deeased  a  sufficient  evidence  of  a  new  or  continuing  contract,  ^eot^jiii^'ije 
whereby  to  take  any  case  out  of  the  operation  of  the  said  deemed 
saaetmeola,  or  either  of  them,  or  to  deprive  any  party  of  the  taAcicat, 
hsaefit  theveof,  unless  such  acknowledgment  or  promise  shall  "^  !^^||„^ 
he  made  or  contained  by  or  in  some  writing  to  be  signed  by  or  by  part 
the  party  chargeable  thereby ;  and  that,  where  there  shall  be  paymen'.. 
two  or  more  joint  oootraelors*  or  executors  or  administrators 
ef  any  contractor,  no  such  joint  contractor,  executor  or  admi- 
aistiator,  shall  loas  the  benefit  of  the  said  enactments,  or  either 
of  them,  so  as  to  be  chaigeable  in  respect  or  by  reason  only  of 
any  written  acknowledgment  or  promise  made  and  signed  by 
aaj  other  or  others  of  them :  Provided  always,  that  nothing 
tiff  rill  contained  shall  alter  or  take  away  or  lessen  the  effect 
of  any  payment  of  any  principal  or  interest  made  by  any 
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person  whatsoever :  Provided  also,  that  in  actions  to  be  com- 
menced against  two  or  more  sach  joint  contractors,  or  exe- 
cutors or  administrators,  if  it  shall  appear  at  the  trial  or  other- 
wise, that  the  plaintiff,  though  barred  by  either  of  the  said 
recited  acts  or  this  act  as  to  one  or  more  of  such  joint  con- 
tractors, or  executors  or  administrators,  shall  nevertheless  be 
entitled  to  recover  against  any  other  or  others  of  the  defend- 
ants by  virtue  of  a  new  acknowledgment  or  promise,  or  other- 
wise, judgment  may  be  given  and  costs  allowed  for  the 
plaintiff  as  to  such  defendant  or  defendants  against  whom  be 
shall  recover,  and  for  the  other  defendant  or  defendants  against 
the  plaintiff."    (See  post,  246.) 

Tne  second  section  makes  provision  as  to  pleas  in  abatement. 

The  third  section  enacts,  "  that  no  indorsement  or  memoran- 
dum of  any  payment,  written  or  made  after  the  time  appointed 
for  this  act  to  take  effect,  upon  any  promissory  note,  bill  of 
exchange,  or  other  writing,  by  or  on  behalf  of  the  party  to 
whom  such  payment  shall  be  made,  shall  be  deemed  sufficient 
proof  of  such  payment,  so  as  to  take  the  case  out  of  the 
operation  of  either  of  the  said  statutes." 

The  fourth  section  enacts,  "  that  the  said  recited  acts  and 
this  act  shall  be  deemed  and  taken  to  apply  to  the  case  of  any 
debt  on  simple  contract,  alleged  by  way  of  set-off  on  the  part 
of  any  defendant,  either  by  plea,  notice  or  otherwise." 

The  intention  of  the  la>t  statute  was  not  to  make  any  alter- 
ation in  the  legal  construction  to  be  put  upon  acknowledg- 
ments or  promises  made  by  debtors,  but  merely  to  require  a 
different  mode  of  proof,  substituting  the  certain  evidence  of 
writing,  signed  by  the  party  chargeable,  instead  of  the  insecure 
and  precarious  testimony  to  be  derived  from  the  memory  of 
witnesses.  The  inquiry,  therefore,  in  a  given  case,  whether 
the  written  document  amounts  to  an  acknowledgment  or  a 
promise,  is  no  other  than  whether  the  same  words,  if  proved 
oefore  the  statute  to  have  been  spoken  by  the  defendant, 
would  have  had  a  similar  effect.  {Havdon  v.  WiUiams,  7 
Bing.l63;4M.  &P.  811.) 

Since  Lord  Tenterden's  act,  after  the  six  years  have  elapsed, 
nothing  will  revive  the  debt,  except  an  acknowledgment  in 
wnting,  from  which  a  promise  to  pay  can  be  inferred,  or  a 
part  payment  of  principal  or  interest.  Now  there  have  been 
several  cases  in  which  it  has  been  considered,  after  much  dis- 
cussion, and  adopted  by  all  the  courts,  that  the  payment  most 
appear,  either  by  the  declarations  or  acts  of  the  party  makiag 
it,  or  by  the  appropriation  of  the  party  in  whose  favour  it  is 
made,  to  be  made  in  part  payment  of  the  debt  in  question  :  if 
it  stands  ambiguous  whether  it  be  part  payment  of  an  existing 
debt,  or  payment  generally,  without  the  admission  of  any 
greater  debt  as  due  to  the  party ; — if  it  may  have  been  made 
by  the  party  paying  in  reduction  of  an  account  due  to  himself, 
or  intended  to  satisfy  the  whole  of  the  demand  against  hixn,  then 
it  is  not  sufficient  to  bar  the  statute  of  limitations.  (Per  Lord 
Abinger,  C.  B.  Waugh  v.  Cope,  6  Mees.  &  W.  829.)     Under 
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tke  9  Geo.  4,  c.  14,  s.  I,  an  acknowledgroent  signed  by  the 

igeat   of  the  debtor  will   not  revive  a  debt  barred  by  the 

iatote  of  limitations  21  Jac.  1,  c.  16,  but  it  must  be  signed  by 

ike  debtor  himself.     Tindal,  C.J.  said,  "The  legislature  has,  Ackonwleds- 

m  many  statutes  g;iven  equal  efficacy  to  written  instruments  meoc  roa»t  b« 

when  signed  by  the  parties  and  when  signed  by  their  agents ;  signed  by 

^  in  all  those  cases  express  words  have  been  employed  for  P^'''^* 

^t  purpose.     The  statute  of  frauds,  in  its  third  section, 

xeqaires  for  the  purposes  of  that  section,  a  note  in  writing  to  be 

■goed  by  the  party,  *  or  their  agents  thereunto  lawfully  autho- 

REed  by  writhtg:*  in  the  fourth  section  a  memorandum  or  note 

m  writing  is  required,  'signed  by  the  party  to  be  charged 

therewith,  or  some  other  person  thereunto  by  him  lawfully 

aathorized  :  in  the  fifth  section  a  devise  of  lands  is  required  to 

be  made  in  writing  to  be  '  signed  by  the  party  so  devising,  or 

1^  some  other  person,  in  his  presence,  and  by  his  express  di- 

xectioiis  :'  in  the  seventh  section  a  declaration  of  trusts  of  any 

laads  shall  be  in  writing,  'signed  by  the  party :'  and  lastly,  the 

seventeenth  section  requires  upon  the  sale  of  goods,  that  there 

ibali  be  some  note  or  memorandum  in  writing  of  the  bargain, 

'  flgned  by  the  parties  to  be  charged  by  such  contract  or  their 

^ents  thereunto  lawfully  authorized.'    It  appears,  therefore, 

mat  the  I^islature  well  knew  how  to  express  the  distinction, 

aet  only  between  a  signature  by  the  party,  and  a  signature  by 

Us  agent ;  but  also  to  describe  the  different  mode  by  which 

aeeots  for  different  purposes  are  to  be  appointed.    The  same 

eoserration  arises  upon  referring  to  the  more  recent  statutes, 

3  &  4  Will.  4,  c.  27,  s.  42,  and  c.  42,  s.  5.     When,  therefore, 

we  find  in  the  statute  now  under  conaderation,  that  it  ex- 

pcesfly  mentions  the  signature  by  the  party  only,  we  think  it 

a  safer  construction  to  adhere  to  the  precise  words  of  the 

statute,  and  that  we  should  be  legislating  not  interpreting,  if 

we  extended  its  operation  to  writings  signed,  not  by  the  party 

chai^geable  thereby,  but  by  his  agent.    And  we  feel  ourselves 

die  more  compelled  to  adopt  this  construction,  as  we  find  the 

seveoth  section  of  the  same  statute  recites  the  seventeenth 

seetion  of  the  statute  of  frauds,  so  that  the  legislature  must 

have  had  in  their  view  at  the  very  time  of  passing  this  statute, 

and  therefore  must  have  intended,  the  aistinction  between 

writings  signed  by  a  party  or  signed  by  his  agent.''    {Hyde  v. 

Mfttoa,  2  Bing.  N.  C.  778—780 ;  3  Scott,  389.) 

If,  since  the  stat.  9  Geo.  4,  c.  14,  a  defendant,  by  a  letter, 
admits  a  balance  to  be  dif«.  without  stating  the  amount,  this  will 
take  the  case  out  of  the  statute  of  limitations,  so  as  to  entitle 
the  plaintiff  to  nominal  damages.  ( Dickenson  v.  Hatfield^  5 
Carr.  &  Payne,  46  ;  S.  C.  2  ivf.  Ac  M.  141.)  A  general  pro- 
mise in  writing,  not  specifying  the  amount,  but  which  can  be 
Blade  certain  as  to  the  amount  by  extrinsic  evidence,  is  sufii- 
cient  10  take  the  case  out  of  the  ope1*ation  of  the  statute  of 
limitations.  These  words  in  a  letter  were  held  a  sufficient 
acknowledgment  to  revive  a  debt  barred  by  the  statute  of 
»ns:  "I  wish  I  could  comply  with  your  request,  for  I 
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am  very  wretched  on  accoant  of  your  accoaot  not  being  paid  ; 
there  is  a  prospect  of  an  abundant  harvest,  which  must  tarn  into 
a  goodly  sum,  and  considerably  reduce  your  account ;  if  it  does 
not,  the  concern  must  be  broken  up  to  meet  it ;  my  hope  is,  ckst 
out  of  the  present  harvest  you  will  be  paid  "  (  Bird  v.  Gmn- 
man,  3  Biog.  N.  C.  883  ;  5  Scott,  213.)  In  another  case  the 
defoidant  had  a  claim  against  bis  attorney  the  plaintiff,  the 
amount  of  which  was  not  ascertained ;  at  the  foot  of  his  bill  the 

{ilaintiff  acknowledged  the  debt  thus:  "  By  Mr.  Lacy's  bill," 
caving  a  blank  for  the  sum ;  it  was  held  that  this  was  a  suffi- 
cient acknowledgment  to  take  the  defendant's  claim  out  of  the 
statute  of  limitations.    (Waller  v.  Laey,  1  Scott,  N.  R.  186; 
8  Dowl.  563 ;  1  Mann.  &  G.  54.)    Where  a  deed  executed  by 
A.  and  B.  recited  that  A.  was  indebted  to  B.  in  various  sums, 
the  amount  of  which  was  not  yet  ascertained,  and  a  balsnoe 
not  yet  struck ;  and  that  A.  was  willing  to  pay  B.  the  amount 
which  might  appear  to  be  due  to  B.  in  respect  of  such  sums, 
such  amount  to  oe  ascertained  and  paid  as  thereiDafter  men- 
tiooed,  and  the  deed  afterwards  provided  for  taking  the  ac- 
counts by  the  arbitration  of  two  persons  named  in  the  deed : 
it  was  held  that,  notwithstanding  the  clause  as  to  arbitration, 
the  recitals  amounted  to  an  absolute  promise  to  pay  the  amount 
when  aaoertaiaed ;  and  that,  when  coupled  with  extrinsic  parol 
•evidence  as  to  the  amount,  they  were  sufficient,  consistently 
with  Stat.  9  Geo.  4,  c.  14,  to  take  the  debt  out  of  the  statute  df 
limitations.    (Chetlyn  v.  Dalby,  4  You.  &  C.  238.)    In  as- 
sumpsit on  a  bill  of  exchange,  a  letter  was  produced  to  take 
the  case  out  of  the  statute  of  limitations,  from  the  defendant 
to  the  plaintiff,  stating  that  the  plaintiff  should  be  informed, 
immediately  it  was  settled,  how  the  defendant's  afl&irs  shonM 
be  arranged ;  adding,  *'  Your  account  is  quite  correct,  and, 
oh  !  that  I  were  now  going  to  inclose  the  amount."    Vo 
amount  of  debt  was  stated,  and  no  proof  was  given,  firom  the 
letter  or  otherwise,  to  what  account  the  letter  referred,  nor 
whether  the  letter  applied  to  the  bill.    It  being  left  to  the  jury 
to  say  whether  this  was  an  unconditional  acknowledgment  of 
the  debt,  and  they  having  found  that  it  was,  it  was  held  that 
thera  was  no  ground  for  a  nonsuit ;  for  that  the  acknowledg- 
ment was  unconditional ;  and  that  the  jury,  if  it  was  a  question 
for  them,  had  decided  it  rightly.    (  Dadvm  v.  Maekfy*  8  Ad. 
&  £1.  225,  n.)     But  it  seems  that  when  a  written  acknow- 
ledgment does  not  state  the  amount  due,  there  can  only  be 
nominal  damages;  (Id.;  see  Lechmerev.  Fletcher,  1  Cr.  & 
M.  623 ;  3  Tyrr.  450 ;  Dabbs  v.  Humphriei,  10  Bing.  446 ; 
4  M.  &  Scott,  285;)  unless  there  be  proof  aliunde  of  the 
amount  due.     (Dickenton  v.    Hatfield,  5  Carr.  &  P.  46.) 
A  promise  in  writing,  signed  by  the  party  chargeable  thereby, 
to  pay  his  proportion  of  a  joint  debt  of  more  than  six  years 
standing,  was  held  sufficient,  within  the  stat  9  Geo.  4,  c.  14, 
s.  1,  to  take  the  case  out  of  the  statute  of  limitations,  though 
no  amount  was  stated,  and  to  entitle  the  plaintiff  to  recover 
the  whole  of  such  proportion  proved  by  extrinsic  evidence. 
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{Ltdmen  and  otken  r.  FUteher,  1  Cr.  &  Mees.  623;  Waller 
nlMy^l  Soott,N.  R.ia6;  8Dowl.P.C.563;  lManii.&G. 
M.)    An  answer  and  inyentory  in  the  Ecclesiastical  Court, 
<m  the  citation  of  the  next  of  kin,  statmg  the  debts  due 
the   estate  of  the  4<Bceased,  and  signed  hj  the  admi- 
,  is  sufficient  to  take  such  debts  out  of  the  statute  of 
ns,  21  Jac.  1,  c  16;  9  Geo.  4,  c.  14.    {Smithy. 
P«lr,  10  Law  Joum.  N.  S.  Chancery,  192.)  No  memorandum  Menona- 
r  other  writing  made  necessary  by  9  Geo.  4,  c.  14,  shall  be  ij'JLf**"'**'* 
(Vicineid  to  l)e  an  agreement  withm  the  meaning  of  any  statute  ^|n^"^aiy. 
idatiDg   to  the  duties  of  stamps.    (9  Geo.  4,  c.  14,  s.  8.) 
Under  this  section  the  following  memorandum,  '*  I  acknow- 
ledge to  owe  M.  i!36,  which  I  agree  to  pay  him  as  soon  as 
areuBslaiiees  will  permit,"  is  exempt  from  stamp  duty,  as  a 
viiting  made  necessary  by  that  statute,  provided  it  be  pat  in 
far  the  laere  purpose  of  barring  the  statute  of  limitations,  the 
debt  itaelf  being  proved  by  other  evidence.    (Marrit  v.  Duron , 
I  Ad.  &  £1.  845.)    When  the  parties  mean  to  make  an  in- 
ftrament  solely  to  prevent  the  operation  of  9  Geo.  4,  c  14,  they 
mist  take  care  not  to  import  mto  it  terms  which  will  make  it 
laUe  to  stamp  duty  as  a  promissory  note.    A  promissory  note, 
iaproperly  stamped,  is  not  admissible  as  a  memorandum  to 
&ke  a  ease  out  of  the  statute  of  limitations  under  the  9  Geo.  4, 
€.  14, 8. 8  ;  that  section  applies  only  to  instruments  which  might 
W  stamped  with  an  agreement  stamp.    {Jones  v.  Ryder,  4 
Ueet.  &  W.  32.)      An  acknowledgment,  without  anything  What  ac- 
iMie,  may  raise  an  implied  promise  since  the  stat.  9  Geo.  4,  knowkdg- 
e.  14,  as  It  did  before ;  but  where  something  else  is  added,  "'^^f  "^  ^^• 
thtt  must  be  taken  into  consideration.    A  debtor  having  sums  '"      ^' 
dae  to  hun,  handed  the  accounts  to  his  creditor,  and  wrote, 
"I  gire  the  above  accounts  to  you,  so  you  must  collect 
ten  and  pay  yourself,  and  I  will  then  be  clear,"  and  added 
hm  signature.    It  vras  held  that  this  acknowledgment  did  not 
inpiy  a  promise  to  pay,  and  was  no  answer  under  the  statute 
9  Geo.  4,  c.  14,  to  a  plea  of  the  statute  of  limitations.    (  Rout- 
kdg€   Y.  Ramuy,  8  Ad.  &  £1.  221  ;  3  Nev.  6l  P.  319.) 
Whether  snch  a  written  acknowledgment  be  cooditional  or 
iBooDditional,  is  a  question  for  the  court,  not  the  jury  (Id.), 
aeept  where  the  document  is  connected  with  other  evidence 
sflectiDg  the  construction.    (MorreU  v.  Frith,  3  Mees.  6t  W. 
402 ;  Bird  v.  Gammon,  3Bing.  N.  (*.  883 ;  Power  v.  Bargain, 
4  Ad.  &  £1.  473  ;  1  M.  &  R.  507.)    A  party  being  written 
to  by  tiie  plaintiff's  attorney  for  payment  of  an  alleged  debt 
due  for  more  than  six  years,  wrote  an  answer,  in  which  he 
dated  that  he  was  "  in  almost  daily  expectation  of  beine  ena- 
bled to  give  a  satisfactory  Tcply  "  to  the  application,  and  that 
he  would  call  on  the  plaintiff's  attorney  "  on  the  matter;"  it 
was  held  that  this  was  not  sufficient  to  take  the  case  out  of  the 
statute  of  limiUtions.     (MorreU  v.  Frith,  8  Carr.  &  P.  246.) 
Where  a  local  turnpike  act  provided  that  all  orders  of  the 
trastees  should  be  entered  in  a  book  kept  for  that  purpose,  aa 
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order  by  them  to  pay  a  bill  is  Dot  an  act  done  so  as  to  taJka 
debt  out  of  the  statute  of  limitationB  under  9  Geo.  4,  e*  1' 
unless  it  be  so  entered  in  writing;  the  only  act  capable  < 
taking  a  case  out  of  the  statute  being  the  payment  ofprincipi 
or  inteiesL    (Emeru  v.  Day,  1  C.  £l  &  R.  245  ;  4  Tyr.69& 
If  a  payment  may  have  been  made  oy  a  party  paying  to  tb 
credit  of  an  account  due  to  himself,  or  with  the  intention  < 
satisfying  the  whole  of  the  demand  against  him,  it  is  not  sofli 
dent  to  bar  the  statute  of  limitations ;  there  mnat  be  a  distinc 
admission  of  an  ezi8tin||r  debt,  of  which  the  payment  was  pay 
ment  in  part.    The  plaintiff  and  attorney  had  done  profeasiona 
business  of  various  kinds  for  the  defendant  in  1 827»  and  seven 
subsequent  years.    In  July,  1832,  the  defendant  having  beei 
a  witness  on  a  lunacnr  inquiry,  in  which  the  plaintidf  was  eon* 
cemed  as  solicitor,  the  plaintiff  wrote  to  him  to  ask  what  wen 
his  expenses  on  that  occasion.    The  defendant,  in  reply,  re- 
quested the  plaintiff  to  allow  what  was  usual,  and  place  the  same 
to  his  (the  oefendant's)  account.    In  March,  1833,  the  plaintifl 
wrote  to  the  defendant,  informing  him  that  the  sums  allowed 
were  £2 : 2«.and  10s.  6d.,  iodosmg  receipts  for  thoee  sums  fiv 
the  defendant's  signature,  and  concluding,  "  I  will  give  yov 
credit  for  the  sums  in  my  account  against  you,  agreeably  to 
your  note  of  the  21st  July  last.'*    The  defendant  returned  the 
receipts  signed  by  him,  and  the  £2 :  2i.  and  10s.  6d.  were  paid 
to  the  plaintiff  on  the  production  of  those  receipts.     In  1831 
the  plaintiff  delivered  to  the  defendant  a  bill  of  costs,  amounts 
ing  to  £289,  the  first  item  being  in  1827,  and  the  two  last  in 
1830  and  1831.    These  two  were  charges  for  £3  and  £5  cash 
lent,  the  rest  of  the  bill  was  for  professional  businees.    In  an 
action  on  this  bill  commenced  in  June.  1839,  it  was  held  that 
the  letters  given  in  evidence  did  not  sufficiendy  show  that  the 
£2:2<.,  and  lOi.  6d.,  were  paid  in  discharge  of  the  debt  for 
which  the  action  was  brought,  so  as  to  take  the  case  oat  of  the 
statute  of  limitations  as  to  any  part  of  the  demand.    (  Waugk 
V.  Cope,  6  Mee.  &c  W.  824.)    A  deed  of  composition*  by 
which,  after  reciting  that  the  defendant  was  indebted  to  the 
pluntiff  and  others,  the  former  assigned  his  property  to  the 
|>laintiff,  in  trust  to  sell  and  to  pay  all  such  creoitors  as  should 
sign  the  schedule  of  debts  annexed,  but  which  was  neither 
signed  by  the  plaintiff  nor  specified  the  amount  of  his  debt,  and 
had  become  void  under  a  proviso,  was  held  not  to  be  evidence  of 
a  promise,  nor  an  acknowledgment  in  writing  within  the  staL  9 
Geo.  4,  c.  14 ;  for  the  acknowledgment  was  only  of  some  debtr 
but  what  remained  to  be  made  out  by  parol  evidence.  (KemntU 
V.  Milbank,  8  Bing.38 ;  1 M.  &  Sc.  102.)  The  statute  of  ]iwl»- 
tions  is  not  barreid  by  a  letter  in  which  the  defendant  ststas 
"  that  fomily  arrangements  have  been  making  to  enable  him  ^ 
discham  tlie  debt ;  that  funds  have  been  appomted  for  that  pi^ 
pose,  of  which  A.  is  trustee ;  and  that  the  oefendant  has  handed 
the  plaintiff's  account  to  A. ;  and  that  some  time  must  elapsa 
,  before  payment,  but  that  the  defendant  is  authoriied  by  A.  t» 
[lefier  the  plaintiff  to  him  for  any  further  information  >"  fo^/  ^/ 
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Ibe  flUt.  9  Geo.  4,  e.  14,  s.  1 ,  the  acknofwledgraent  in  writmff, 
to  hw  the  statate,  mwt  be  dgned  by  the  party  chargeable 
thaeby,  and  such  letter  does  not  charge  the  defendant. 
(Whippy  mnd  onatktrY.  HiUmry,  3  B.  &  Ad.  399  ;  6  C.  &  P. 
]Q9.)  In  osder  to  take  a  eaie  out  of  the  statnte  of  UmitatioDi, 
a  hotter  from  the  defendant  to  the  plantiff  was  put  in,  contain- 
iag  the  following  words :  "  I  shall  be  most  happy  to  pay  yon 
both  interest  and  princinal  as  soon  as  convenient ;"  and  in  a 
Hbwqnent  part  **  I  shall  pay  no  more  interest  till  we  have  a 
feir  aewling.  Other  letters  of  the  defendant  acknowledge 
a  debt,  hnt  spoke  of  a  settling  between  him  and  the  plaintiff. 
it  wae  held  that,  in  order  to  enable  the  plaintiff  to  recover, 
mmt  evidence  mast  be  given  that  a  time  had  arrived  when  it 
was  convenient  to  the  defendant  to  pay ;  and,  as  it  seems,  that 
the  settlement  alluded  to  had  taken  piace  between  the  parties* 
(Tdmmnds  v.  Downss,  4  Tyrw.  173  ;  2  C.  &  M.  459.) 

A  mere  acknowledgment  is  not  sufficient  to  take  a  case  out 
ff  Ae  statute  of  limitations,  unless  there  be  a  promise  to  pay; 
upoa  a  general  acknowledgment,  where  nothing  is  said  to  pte- 
icBt  it,  a  general  promise  to  pay  may,  and  ought  to  be  im« 
■Bed;  but  where  the  party  guards  his  acknowledgment,  an 
■niication  will  not  arise.  (  TaniMr  v.  Snutrt,  6  B.  &  C.  602 ; 
8lC.  9  Dowl.  k  RyL  549.)  A  mere  acknowledgment,  though 
it  may,  under  circumstances,  amount  to  a  new  promise,  yet 
if  it  does  not,  it  is  not  a  sufficient  answer  to  the  statute  of 
fimitations.  (^Feam  v.  Lewis,  4  Moors  &  P.  1 ;  S.  C.  6  Bing. 
349;  Seaks  ^.Jmcob,  11  B.  Moore,  553;  S.  C.  3  Bing.  628; 
^fCsit  Y.  Bolt,  12  B.  Moore,  305 ;  S.  C.  4  Bing.  105.)  And 
re  a  letter  acknowledging  that  the  plaintiff  made  a  de* 
but  not  acknowledgmg  the  propriety  of  the  demand, 
denying  all  liability  on  the  defendant's  port  to  make  the 
pi^Bient,  was  held  not  to  raise  an  implication  of  a  promise  to 
pay.    (Bri^i^^  v.  Smith,  1  Cr.  &  Mees.  483.) 

Where  a  written  promise  to  pay  a  debt  barred  by  the  statute 
«f  linitations  has  been  lost,  parol  evidence  of  the  contents  of 
the  writing  is  admissible,  {naydon  v.  WiLliams,  7  Bing.  163 ; 
4  M.  &  P.  811.)  But  it  is  doubtful  whether  the  date  of  the 
erinen  acknowledgment  can  be  supplied  by  oral  evidence. 
(IdmMmds  v.  DownMs,  4  Tyrw.  173 ;  2  Cr.  &  M.  459.) 

The  promise  given  in  evidence,  under  the  general  replica- 
Hob  to  the  statute  of  limitations,  must  be  consistent  with  the 
pneuses  laid  in  the  declaration,  and  consequently  evidence  of 
a  rserfififfufl/  promise  wiU  not  support  an  absolute  promise  in 
the  deelaration.  (Tanner  v.  Smart,  6  B.  &  C.  603  ;  9  D.  & 
S.  549.)  ¥of  where  an  action  is  brought  after  the  six  ^ears, 
and  the  subsequent  acknowledgment  of  the  defimdant  is  the 
vary  ground  of  action,  the  plaintiff  must  take  it  altogether  as 
he  finds  it,  and  cannot  use  the  acknowledgment  wimout  an- 
■enng  the  qualification  also.  (Haydan  v.  WUHams,  7  Bing. 
188 ;  4  M.  &  P.  81 1.)  p   ,  ^^„^. 

In  Older  to  take  a  case  out  of  the  statute  of  limitations  by  a  ofprSIS^ 

M  £  orlBtcrMU 


i 


244  9  George  IV.  c.  14. 

part  paymeat,  it  miut  appear,  in  the  first  place,  that  the  pay- 
ment was  made  on  aocoont  of  a  debt ;  secondly,  that  the  pa3r- 
ment  was  made  on  account  of  the  debt  for  which  the  action  i» 
brought ;  and,  thirdly,  that  the  payment  was  made  of  a  greater 
debt,  because  the  principle  upon  which  a  part  payment  takes 
a  case  out  of  the  statute  is,  that  it  admits  a  greater  debt  to  be 
due  at  the  time  of  the  payment.    {Tippttt  v.  Heane,  1  C.  M. 
6c  K.  252.)    The  meaning  of  part  jMyment  of  the  principal,  is 
not  the  n^ed  fact  of  payment  of  a  sum  of  money,  but  pay- 
ment of  a  smaller  on  account  of  a  grtattr  turn,  due  from  the 
person  making  the  payment  to  him  to  whom  it  is  made ; 
which  part  payment  implies  an  admission  of  such  greater  sum 
being  then  due,  and  a  promise  to  pay  it ;  and  the  reason  why  the 
effect  of  such  a  payment  is  not  lessened  by  the  act  9  Geo.  4, 
c.  14,  is,  that  it  is  not  a  mere  acknowledgment  hy  words,  but 
it  is  coupled  with  a  fact.  ( IVatcrt  v.  Ttfjvm/ctitt,  2  Cr.  M.  &  R. 
726.)    Since  the  stat.  9  Geo.  4,  c.  14,  the  payment  within  six 
years  of  interest  which  had  become  due  upon  a  note,  beyond 
that  period,  has  been  held  sufficient  to  take  the  case  out  of  the 
statute  of  limitations,  where  the  note  remained  in  the  hands  of 
the  payee.     (Bialy  v.  Greenslade,  2  Tyrw.  121 ;  2  C.  Ac  J. 
61;  1  Price,  P.  C.  144.)    So  also  was  payment  of  interest 
within  six  years,  by  one  of  the  several  mskers  of  a  joint 
and  several  promissory  note.     ( Wyatt  v.  Hodaon,  I  M.  & 
ScoU,  442 ;  8  Bing.  309.)    Payment  of  part  of  the  principal 
or  interest  is  evidence  of  the  subsistence  of  the  debt,  and 
shows  that  the  payee  has  a  demand  against  the  party  who 
makes  the  payment ;  but  a  verbal  acknowledgment  of  the  pay- 
ment of  part  of  a  debt  within  six  years  was  held  not  sufficient 
within  the  stat  9  Geo.  4,  c  14,  to  take  the  case  out  of  the 
statute  of  limitations ;  as  the  previous  enactment  must  be  en- 
grafted upon  the  proviso  as  to  part  payment,  and  the  whole 
must  be  taken  together  and  the  payment  proved,  not  by  a 
verbal  acknowledgment,  but  by  evidence  of  the  actual  pay- 
ment, or  by  writing  such  as  the  act  requires ;   and  being  ao 
proved  it  will  have  the  same  effect  as  it  had  before  the  passing 
of  the  act    ( PFiTitt  v.  Ntftp^am.  3  Y.  &  J.  518.)    In  assumpsS 
on  a  promissory  note  bearing  interest,  proof  that  the  defendant 
being  sent  to  by  the  plaintiff  for  money,  paid  £1,  and  said, 
"  this  puts  us  straight  for  last  year's  interest,  all  but  18«.;  some 
day  next  week  I  will  bring  that  up,"  is  sufficient  answer  to  a 
plea  of  the  statute  of  limitations,  no  evidence  being  given  of 
any  other   debt   due   from  the   defendant  to  the  plaintiff. 
(Evam  v.  Davies,  4  Ad.  &  £1.  840;  3  Dowl.  P.  C.786 ;  1 
Gale,  150.)    If  an  equitable  mortgagee  enters  into  the  receipt 
of  the  rents  of  the  mortgaged  estate,  such  receipt  is  primd 
J'acie  a  payment  vrithin  the  meaning  of  the  proviso  in  the  stat. 
9  Geo.  4,  c.  14,  s.  1.     (Brochlehurst  y,Jei$op,  7  Sim.  438.) 
Any  thing  received  upon  an  agreement,  in  reduction  of  a  debt, 
is  a  payment  within  9  Geo.  4,  c.  14,  s.  I,  sufficient  to  take 
the  debt  out  of  the  Htatute  of  limitations.    (  Hooper  v.  Suphent, 
4  Ad.  &  El.  71 ;  7  C  &  P.  260 ;  Hart  v.  Na$h,  2  Cr.  M. 
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k  R.  337.)      If  the  parties  to  a  bill  of  exchange  agree 

tbt  ^oods  shall  be  supplied  in  part  payment,  and  they  are 

Appbed  and  taken  accordingly,  that  is  part  payment  so  as  to 

Jieteat  the  operation  of  the  statute  of  limitations.    {Hart  v. 

SmA,  2  Cr.  M.  &  R.  337.)    Sinee  Lord  Tenterden's  act  there 

■■t  be  part  payment  in  cash,  or  what  is  equivalent  to  it,  to 

iiLe  1  esse  out  of  the  statute  of  limitations.    A.  occupied  a 

bne  and  land  under  B.  at  the  rent  of  £16  a  year,  and  A.,  at 

fi.'s  request,  entered  into  his  employment  as  a  farming  bailiff, 

isd  to  nerfarm  other  serrioes,  in  the  place  of  another  person 

vIm)  haa  been  employed  by  B.  and  baa  been  paid  12f .  a  week. 

&.eoatittned  in  B.'8  service  for  more  than  twelve  years,  but 

Am  was  no  payment  of  rent  on  the  one  hand,  or  of  wages  on 

the  other.    In  an  action  brought  by  A.  ta  recover  wages  for 

tsdre  years,  deducting  the  rent,  it  was  held  that  this  was  not 

■eh  in  open  account  as  would  take  the  case  out  of  the  statute 

tf  fiaitations  since  the  9  Geo.  4,  c.  14,  but  that  there  must  be 

^fvi  payment  in  cash,  or  what  is  equivalent  to  it,  to  have 

^t&et  (WiUiamsv.Griffiths,%CT.MMR.45,)  Where  a 

^BiMor  draws  a  bill  of  exchange,  to  be  applied  in  part  payment 

^  tfae  debt,  and  the  bill  is  paid  when  due,  by  the  drawee 

totfae creditor,  it  operates  as  a  part  payment,  to  defeat  the  statute 

flf  fimitations,  only  from  the  tin)e  of  the  delivery  of  the  bill  by 

«e  debtor,  not  from  die  time  of  its  payment.  {Irving  v.  Veitck, 

3  Uee.  &  W.  90. )    A  witness,  who  said  he  settled  all  kinds  of 

't'Qaats  for  the  defendant,  admitted  that  an  account  containing 

JI^BMnndum  of  a  payment  on  the  part  of  the  defendant  was  in 

v  ovn  handwriting,  but  said  he  could  not  recollect  the  fact  of 

P>/BieDt;  it  was  held,  nevertheless,  that  there  was  sufficient 

^ndenee  to  go  to  a  jury,  as  to  the  fact  ofpayment,  to  take  the 

^  out  of  the  statute  of  limitations.     ( iSrentham  v.  Deverill, 

3  %.  N.  C.  397 ;  4  Scott,  128. )  The  defendant  was  indebted 

^  plainti£b  in  a  balance  of  £2245,  for  which  they  held 

wcferdue  promissory  note.    In  1827,  the  plainti&  and  the 

^'^Mlsot  agreed  that  the  defendant  should  pay  the  balance 

*mkms:  £245  in  cash,  and  the  remainder  by  annual  pay- 

*^  of  £300  a  year,  out  of  his  salaiy  as  a  consul  abroad, 

^f^iM  ^  proceeds  of  certain  wines  consigned  by  him  to 

^'^t  and  tnat  the  plaintifis  should  hold  his  promissory  note 

•jiecaiity  for  the  payment  of  the  amount.    The  £245  was 

N,  aad  the  £300  was  also  duly  paid  in  1828  and  1829,  but 

^J^^cfcadant  made  definult  in  payment  of  it  in  September, 

1^;  tt  was  held  that  the  plamtiffs  were  entided,  at  any  time 

*'^Bx  years  from  September,  1830,  to  sue  the  defendant 

^uepromiBBory  note,  or  for  the  balance  remaining  due,  on 

« eojm  apon  an  account  stated.    (Irt;»n^  v.  Vntch,  3  Mee.  & 

]^^0    An  acknowledgment  of  part  payment  by  a  defend- 

^  to  take  a  debt  out  of  the  statute  of  limitations,  under 

JjT*'  4,  c  14,  s;  1,  must  not  only  be  in  writing,  but  be 

ywhybim.   (Boy<««f  V.  jjifcton,  4  Perry  &  Dav.  204.  See 

i^tkm  V.  Dev€riU,  3  Bing.  N.  C.  397 ;  Willit  v.  Ntwham, 

^* «  J.  619.)    Under  the  statute  the  part  payment  must 
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be  proved  either  by  direct  evidence  of  it  as  a  substantive  fael, 
or  by  the  acknowledgment  of  the  party  to  be  chaiiged ;  and,  if 
the  mode  of  proof  is  by  such  acknowled^ent,  it  must  be  in 
writing,  and  signed  by  him  on  the  footmg  of  any  other  ae- 
knowledffment  under  the  statute.     (Per  littledaie,  4  P.  & 
Dav.  206.)    A  verbal  acknowledgment  b}r  the  debtor,  withia 
six  years  of  the  part  payment  of  a  debt,  is  not  sufficient  to 
take  the  case  out  of  the  statute  of  limitations.    (Maghee  v. 
Case  of  Joint  O^Nnl,  7  Mee.  &  W.  531.)    It  has  been  decided,  where  a 
eoBtractore.    joint  contract  is  severed  by  the  death  of  one  of  the  oontractofs, 
nothing  can  be  done  by  the  personal  representatives  of  the 
other  to  take  the  debt  out  of  the  statute  as  against  the  sur- 
vivor ;  as  where,  after  the  death  of  one  maker  of  a  joint  and 
several  promissory,  note,  signed  by  two,  a  payment  upon  it  by 
the  executor  of  the  deceased  party  will  not  take  the  debt  ont 
of  the  statute  of  limitations  as  against  the  survivor.    (Slater  ▼• 
Latnon,  1  B.  &  Ad.  396;  2  B.  &  C.  25;  8  B.  &  C.  36.) 
Payment  of  interest  by  one  of  the  makers  of  a  joint  and  several 
promissory  note,  though  made  more  than  six  years  after  it 
became  due,  is  sufficient  to  take  the  case  out  of  the  statute  of 
limitations  as  against  the  other  maker,  although  such  payment 
was  made  after  the  statute  had  run.    (ChannM  v.  Ditekburm, 
6  M.  &  Wels.  494.    See  Atkhu  v.  Tredgold,  2  B.  &  C  23  ; 
3  Dowl.  &  R.  200 ;   SlaUr  v.  Lawtm,  I  B.  &  Ad.  396 ; 
Burlngh  v.  Stott,  8  B.  &  C.  36;  2  M.  &  Ry.  93  ;  Whitemnb 
V.  Whiting,  Dongl.  652 ;  Mundenton  v.  Robertum,  4  Man.  & 
R.  440.  See  cases  cited  5  M.  &  W.  498,  n.)  If  a  debtor.  A., 
give  as  security  a  note  of  himself  and  another,  B.,  a  payment 
on  behalf  of  B.,  after  the  statute  has  begun  to  run,  revives  the 
debt  as  against  A.    (Ex  parte  Woodman,  3  Mont  &  A.  609. 
See  id.  615.)    After  the  death  of  one  of  two  partners,  the  sur- 
vivor cannot  set  up  the  statute  of  limitations  as  a  bar  to  a 
demand  against  the  assets  of  the  deceased.    It  seems  question- 
able wheuier  the  deceased's  representatives  can  set  up  the 
statute  so  long  as  the  survivor  continues  liable  to  the  paynient 
of  the  debt,  and  the  deceased's  estate  is  consequently  liable 
to  be  called  upon  by  the  survivor  for  contribution.    (  Winttr 
V.  Innes,  4  M.  &  Cr.  101,  111.    See  Braithwaite  v.  Britain,  1 
Conflimation  Keen,  206,  221.)    No  action  shall  be  maintained  vrhereby  to 
of  promises    charge  any  person  upon  any  promise  made  after  full  age  to 
M^^'        VV»^I debt contn<^ d<»4g iofiutcy,  or  upon  u>y n^o«- 
tion  after  full  age  of  any  promise  or  simple  contract  made 
during  inftmcy,  unless  such  promise  or  ratification  shall  be 
made  by  some  writing  signed  by  the  party  to  be  charged  there* 
with ;  9  Geo.  4,  c.  14,  s.  5.    In  an  action  of  debt  for  goods 
sold  and  delivered ;  plea  infancy ;  replication  that  the  de- 
iendant  ratified  the  contract  in  writing,  signed  by  him  after 
oominpf  of  age.    Issue  thereon.    The  plaintiff  produced  the 
following  paper,  signed  by  the  defendant :   *'  I  am  sony  to 
ffive  you  so  much  trouble  in  calling ;  but  I  am  not  prepared 
rar  you,  but  will,  without  neglect,  remit  you  in  a  short  tune." 
The  paper  had  no  address  or  date,  and  specified  no  sam ;  but 
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k  was  proved  onlly  that  the  defeockuit  defirerBcl  it  to  the  plsin- 
liff's  agent  on  being  preved  ibr  the  debt,  the  amount  of  which 
vas  also  proved  by  oral  eTidenoe.  This  was  held  saffident  to 
wtahij  tlie  statale  9  Geo.  4,  c.  1 4,  s.  5.  No  evidence  was  given 
to  ehovr  virbether  the  defendant  was  of  age  or  not  when  he  de- 
tbe  paper :  it  was  held  that  the  plaintiff  must  recover ; 
fendaat,  if  he  relied  on  his  infancy  at  the  time,  bemg 

to  proiv«  it.    (HwrtUy  v.  Whartm,  11  Ad.  £e  £11. 934 ; 

S  P.  &  I>aT«  529.    As  to  second  pomt,  see  Borihmiek  v.  Cor- 
vn<fccrs,lT.R.648;  fiiitesv.TF<Uf,l  Staric.  £v.463,2nded.) 

Wboe  a  cut  had  been  actnally  commenced  within  ax  years  Entering  oon- 
tfae  caase  of  action,  continiiances  mieht  formeriy  have  tlnnancci. 
catered  at  any  time,  for  the  purpose  of  avoiding  the  plea 
mi  tbe  sCatnte  of  limitatioDS.  (  Btardmort  v.  "Etaiunbur^,  5  3.  & 
AU.4S2;  Taylor y. Gregory,  2  B.&  Ad.  257;  see  2  Wms.  Saund. 
63,  c.  a.)  The  stat  2  &  8  Will.  4,  c  39,  s.  10,  for  establishing 
aaJJaiiiTty  of  process  in  personal  actions  in  the  courts  at  West- 
■iasler,  eaacts,  "  that  no  writ  issued  by  aMthortty  of  tftot  act 
dttll  be  m  force  for  more  than  four  calendar  months  from  the 
^aq  oi  the  date  tibereof,  including  Uie  day  of  such  date ;  but 
7  writ  of  sommotts  and  capias  may  be  continued  1^  alias 
plnfies,  as  the  case  may  require,  if  any  defendant  merein 
~  may  not  have  been  arreted  thereon,  or  served  there- 
widi :  IVcMrided  always,  that  no  first  writ  shall  be  available 
to  prevent  the  operation  of  any  statute  whereby  the  time  for 
the  eonuBencement  of  the  action  may  be  limited,  unless  the 
defendant  shall  be  arrested  thereon  or  served  therewith,  or 
piroeeedingB  to  or  towards  outlawry  shall  be  had  thereupon, 
ar  ualeBB  such  writ,  and  every  writ  (if  any)  issued  in  conti- 
BoatioQ  of  a  preceding  writ,  shall  be  returned  non  sit  vnvmtus, 
aad  entered  of  record  within  one  calendar  month  next  afker 
die  expiration  thereof,  including  the  day  of  such  expiratbn, 
and  imlese  every  writ  issued  in  continuation  of  a  preceding 
exit  aiiall  be  issued  within  one  calendar  month  aAer  the  expi- 
ration of  the  preceding  writ,  and  shall  contain  a  memorandum 
iadoned  thereon  or  subscribed  thereto,  specifying  the  day  of 
the  date  of  the  fivst  writ ;  and  return  to  be  made  in  bailable 
ytwiess  by  the  sheiiff  or  other  officer  to  whom  the  writ  shall  be 
&ected,  or  his  snocessor  in  office,  and  in  process  not  bailable, 
by  tbe  idaintiff  or  his  attorney  suing  out  the  same,  as  the  case 
maybe." 

where  a  writ  of  summons  tested  in  time  to  save  the  statute 
ef  linulations  was  resealed  in  oonseouenee  of  an  alteratbn  in 
the  description  of  ttie  defendant  ana  the  county  in  which  he 
rmdedy  and  it  was  not  served  until  after  the  six  years  had 
expired,  it  was  held  that  the  resealing  did  not  amount  to  a 
HJaiaiiiL  of  the  writ,  and  that  it  was  not  necessary  for  the 
plaiatiirto  show  when  the  resealzag  took  place.  (  Braithwmte 
w.  Lard  Momtfard,  2  Cr.  &  Mees.  408.)  A  bBl  of  Middlesex 
WM  &  good  eontinuaiice  of  a  latitat,  in  order  to  save  the  Ma- 
tateoTlimitalions.  (Frciicfcv.Maaaaod,  2Dowl.P.C.565.) 
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The  oowt  will  not  allow  fmetm  to  be  aenred  at  die  house  of 
the  agent  of  a  defendant  out  of  the  juritdiction,  in  order  to 
save  the  statute  of  limitatiom,  but  the  plaintiff  muft  proceed 
acooidmg  to  the  provisiona  of  the  2  &  3  Will.  4,  c  39,  a.  10. 
{Frith  V.  Lard  Donegal,  2  Dowl.  P.  C.  527.) 

The  proviso  in  the  lOth  section  of  the  2  &  3  Wm.  4,  c  39* 
as  to  an  alioi  or  pluriet  issuing  within  a  month  from  the  expi- 
ration of  the  preceding  writ,  only  applies  to  oases  where  it  is 
sought  to  prevent  the  operation  of  some  statute  of  limitatioiu 
{NUholion  y.  Row€,  2  C.  &  M.  469.)    In  ordinair  cases  the 
aUai  or  plurie$  may  be  sued  out  at  any  time,  and  the  eonti- 
nuances,  if  necessary,  may  be  entered  (as  formerly)  at  any 
time.    (Id.)    A  plea  of  the  statute  of  limitations  stated  that 
the  cause  of  action  did  not  accrue  within  six  years  next  before 
the  commencement  of  the  suit :  the  plaintiff  replied  that  the 
cause  of  action  did  accrue  within  six  years,  &o. :  it  was  held, 
that  without  specially  replying  process  issued,  the  plaintiff 
might,  on  the  above  replication,  prove  a  qw  minui  to  have 
issued  within  the  six  years,  and  produce  the  roll  to  show  the 
continuances  regularly  entered  up  acomdingly.    (Dickauott 
y.  Teague,  1  C.  M.  &  R.  241 ;  4  I^w.  450.)    If  continu- 
ances are  regularly  entered  upon  the  roll,  the  court  will  not 
look  at  any  thing  in  order  to  contradict  the  roll,  e,g,  a  writ 
produced  to  show  that  a  second  writ,  an  alias,  was  terted  on  a 
day  subsequent  to  the  return  day  of  the  first.    (Id.)    Since 
2  &  3  Will.  4,  c.  39,  s.  10,  it  is  not  neoessary  to  serve  or  en- 
deavour to  serve  a  writ  which  is  issued  to  avoid  the  effect  of 
the  statute  of  limitations ;  it  is  sufficient  to  rotum  it  non  est 
inventus,  and  enter  it  of  record.    (WiUianu  v.  Rabertt,  I  C. 
M.  &L  R.  676;   3  Dowl.  P.  C.  513  :  5  Tyrw.  421 ;  1  Gale. 
56.)    But  the  expense  of  such  of  the  writs  as  are  unnecessa- 
rilyissued  will  not  be  allowed  to  the  plaintiff.    (Id.) 

The  sut.  2  &  3  Will.  A,  c.  39,  s.  10,  does  not  apply  by 
enalogy  to  proceedings  in  equity.  (Coppin  y.  Gray,  11  Law 
Journ.  N.  S.  Ch.  105.) 
Premmptioii  Before  the  act  3  &  4  Will.  4,  c.  27 ,  it  seems  that  if  the  mort* 
of  pajoMiiL  gagor  continued  in  possession,  and  there  had  been  neither  pay- 
ment nor  demand  of  any  principal  or  interest  for  twenty  years, 
that  it  was  sufficient  to  raise  the  presumption  of  payment ;  r  1  Ch. 
R.  59,  105 ;  Trash  y.  White,  3  Br.  C.  C.  289 ;  Chnstoplur  ▼. 
Sparke,  2  Jac.  &  Walk.  228  ;  Cooke  v.  Soltau,  2  Sim.  &  Sta. 
154 ;  contr4  JopUs  v.  Baker,  2  Cox,  1 18 ;  Leman  v.  Newnham, 

1  Ves.  sen.  51 ;)  but  such  presumption  was  liable  to  be  re- 
butted by  ciroumstances,  and  payment  of  interest  on  part  of 
the  debt  was  sufficient  to  keep  the  whole  alive.  (Laftus  y, 
SMtA,2Sch.&Lef.642.) 

or  jidf-  If  A  judgment  creditor  has  lain  by  for  twenty  years  without 

any  effort  to  enforce  hu  jud^ent,  and  it  has  not  been  ac- 
knowledged by  the  debtor  within  that  time,  it  will  be  pre- 
sumed to  be  satisfied.  (Peake's  £v.  25,  n. ;  Coote  on  Mort- 
gages, p.  76.    See  4  Ann.  c.  16,  s.  12 ;  Kemys  v.  Ruseoaib, 

2  Atk.  45.) 
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It  was  held  that  the  presumption  arising  from  lapse  of  time  PrcMmpifaa 
ef  a  jiM^ment  havii^  been  satisfied,  was  not  rebutted  by  evi-  of  Mtl*tee> 
of  the  debtor  having  been  in  extremely  embarrassed  cir-  ^'^* 
(,  and,  in  the  opinion  of  those  who  knew  him,  in- 
of  paying  the  debt  secured  by  the  judgment.  (  WH^ 
▼•  Gergen,  1  Campb.  217.)  Upon  a  bill  filed  b^  a 
-r  to  enforce  a  judgment  of  twenty-eight  yean'  standing, 
dnttff,  in  order  to  rebut  the  presumption  that  the  juds- 
bad  been  satisfied,  gave  evidence  of  the  insolvency  of  his 
daring  a  great  part  of  that  period :  it  was  held,  that 
ridence  would  not  avail  the  plaintiff  against  the  unez- 
jiiiiMiif  Hct  of  lus  not  having  sooner  attempted  to  enforce  the 
)adnenty  and  that,  to  obtain  relief  in  equity,  he  was  bound 
aa£r  die  circnmstances  to  show  to  demonstration  that  the 
je^aieDt  had  been  satisfied.  (  Grenfell  v.  Girdltstone,  2  You. 
&  ColL  662  ;  see  White  v.  Parnther,  1  Knapp,  228, 229.) 

By  the  Irish  stat.  8  Geo.  1 ,  c.  4,  s.  2,  in  any  action  or  suit 
eilher  in  law  or  equity,  for  reooverv  of  any  debt  due  by  single 
bBl  or  bond  under  huid  and  seal,  or  by  judgment,  statute 
staple,  statnte  merchant,  or  recognizance,  due  and  payable 
twenty  years  before  such  action  or  suit  brought,  where  no  ac- 
lisn  or  suit  had  been  prosecuted  for  recovery  thereof,  nor  any 
irtcmst  or  money  had  been  paid,  or  other  satisfaction  made  on 
aaeotmt  thereof,  within  twenty  years  before  the  commence- 
ment of  ench  action  or  suit,  the  defendant  might  plead  pay- 
ment-in  bar;  which  plea  was  to  be  effectual,  unless  the 
pinntiff  or  those  under  whom  he  claimed  had  commenced  or 
piMecated  some  action  or  suit  for  the  recovery  of  such  debt 
or  debts^  or  should  prove  that  some  interest  or  money  had 
beea  paid,  or  other  satisfSsction  made  on  account  thereof, 
widnn  twenty  years  before  such  acdon  or  suit  commenced. 
Hie  sixth  section  of  the  act  contains  a  saving  in  favour  of  any 
peuum  being  a  feme  covert,  or  within  the  age  of  twenty-one 
jean,  nan  compa  mentit,  or  in  prison,  or  out  of  the  kingdom, 
or  their  representatives,  commencing  their  actions  or  suits 
witlnn  fiye  yean  after  the  removal  of  their  respective  dis- 
ibiEties.    A  promise  by  the  conusor  of  a  judgment  to  pay  the 
aaMRint  thereof,  made  within  twenty  yean  next  before  the 
i^iiim^  of  a  setVs  faeiat  thereon,  was  held  not  suflBcient  to 
pieveot  the  operation  of  the  last  act  where  the  judgment  was 
■ofe  than  twenty  yean  old.    (Maddock  v.  Band,  Ir.  T.  R. 
132.)    But  a  decree  establishing  a  charge  was  carried  into 
eiecntion,  though  not  proceeded  on  for  forty  yean,  where 
there  vras  an  acknowledgment  within  twenty  yean  of  the 
sabMtenoe  of  the  charge,  and  where  it  appeared  that  one  party 
^md  been  persuaded  not  to  prosecute  his  clsum  by  the  other 
holding  out  promises  to  pay,  which  was  considered  a  fnud. 
(1  b2  &  B.  173.) 

Upon  a  plea  of  payment  (under  the  above  statute,  8  Geo. 
1,  e.  4)  to  a  teire  facias  on  a  judgment,  it  was  held,  Ist,  That 
a  charge  filed  by  the  creditor  before  a  Master  in  Chancery,  in 
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the  matter  of  the  debtor,  a  lunatic,  (upon  a  fefeienoe  obtained  i« 
by  the  oommittee  for  taking  an  account  of  the  debts  of  tbe  tc 
lunatic,)  was  a  nroceeding  by  "  action"  or  "  suit"  within  "^ 
twenty  years,  wittiin  the  meaning  of  the  above  act,  ao  ae  to  u 
save  the  bar  of  that  statute ;  2dly,  That  either  the  oonunenoa-  rig 
ment  or  the  prosecution  of  an  action  or  suit  within  twentyyeaiB  ^c 
was  sufficient  for  that  purpose.    {Smith  v.  Cr§agh,  Ajty,  » ; 
384.)    Payment  of  interest  oy  or  prooeeding[s  taken  against  ai 
the  principal  in  a  joint  and  several  oond  within  twenty  yeaiB,  « 
win  prevent  the  right  of  the  obligee  b^g  barred  as  against  :i 
the  surety  or  his  representative,  upon  a  plea  of  payment  by    > 
the  latter,  under  8  Geo.  1,  c.  4.    (O'Sfcsf  v.  Warrmns,  1  Jebb   .1 
&  Symes,  504.)    The  most  important  difierenoe  between  the 
woiding  of  the  40  sect,  of  3  &  4  Will.  4,  c  27,  and  tbe  8 
Geo.  1 ,  c.  4,  s.  2,  is  this, — that  the  former  provides  for  the 
case  of  there  having  been  an  aeknowledgnunt  in  writhtg  in  the 
mean  time,  (that  is  between  the  accruing  of  the  present  right, 
and  the  action  brought,)  but  does  not  provide  for  the  case  of  a 
jtroe§*dine  having  Uen  taltM.  in  the  mean  time.    The*  lattsr 
provides  for  the  case  of  a  proceeding  having  been  tahmn,  not  in 
the  mean  time,  but  within  twenty  years  before  action ;  and 
does  not  provide  for  the  case  of  an  acknowledgment  in  writing. 
The  fact  of  a  ''proceeding  having  been  taken"  within  twenty 
years,  is  not  sufficient  to  prevent  a  judgment  from  being  barrad 
under  the  40th  section  ot  8  fie  4  Will.  4,  c  27,  as  agunst  the 
heir  and  terretenants  of  the  cognizor,  that  act  having  is 
effect  repealed  that  part  of  the  8  Geo.  1,  c.  4.  which  relates 
to  a  proceeding  having  been  taken.    {Irwin  v.  Omubv,  2 
Jebb  6l  Symes,  91.)    It  seems  that  the  stat.  3  &  4  Will.  4» 
c.  27,  has  tacitly  repealed  8  Geo.  1,  c.  4,  so  that  the  mere 
prosecution  of  a  suit  within  the  twenty  years  no  longer  pie- 
vents  the  bar  from  applying.    (2  Jebb  &c  Symes,  128 ;  see 
Vincent  v.  Willington,  1  Loi^eld  fie  T.  466.) 
Lien  for  par-      Where  a  vendor  delivers  possession  of  an  estate  to  a  pur- 
chase money  chaser  without  receiving  the  purchase-money,  equity,  whether 
unpaid.  the  estate  be  {Chapman  v.  Tanner,  1  Vem.  267  ;  FoUexfen  v. 

Moore,  3  Atk.  272 ;  and  see  1  Br.  C.  C.  302,  424,  and  6  Ves* 
jun.  483 ;  Mackreth  v.  Symmone,  15  Ves.  329,)  or  be  not 
{Smith  V.  Hibbard,  2  Dick.  730 ;  Charlet  v.  Andreu>^,  9  Mod. 
152,)  conveyed,  and  although  there  was  not  any  special  agree- 
ment for  that  purpose,  and  whether  the  estate  be  freehold  or 
copyhold,  (  Winter  v.  Lord  Anton,  3  Russ.  488,)  ffives  the 
vendor  a  lien  on  the  land  for  the  money.  So,  on  the  other 
hand,  if  the  vendor  cannot  make  a  title,  and  the  purchaser  has 
paid  an^  part  of  the  purchase-money,  it  seems  that  he  has  a 
lien  for  it  on  the  estate,  although  he  may  have  taken  a  dis- 
tinct security  for  the  money  advanced.  {Laeon  v.  Mertint,  3 
Atk.  1 ;  see  3  Sugd.  V.  fie  P.  183,  10th  ed.)  But  it  seeiM 
that  there  will  be  no  lien  for  money  paid  where  the  contraet  is 
illegal  bv  statute.  {Ewing  v.  Otbal^tton,  2  M.  fie  Cr.  88.) 
And  in  those  oases  in  which  the  Uen  would  subsist  as  betmeo 
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and  irendee,  tbe  T«ndor  shall  have  the  tien  igamst  a 

awon,  who  had  notioe  that  the  money  wis  not  paid. 

iUmdtreth  v.  Symmons,  15  Ves.  349 ;  3  Atk.  373,  contra.) 

B«t  tbis  implied  contiact  may  be  rebutted  by  clear  and 

— ^^^le  evioence,  showing  the  intention  of  the  parties  that 

shall  not  be  a  secnrity  for  the  money.    (Maekrtth 

m$,  IS  Ves.  329 ;  see  16  Ves.  378.)    Tlie  lien  may 

notwithstanding  a  personal  secnrity  is  given  for  the 

ST»  ^rhether  by  bond,  bill  of  exchange,  (Hughes  r.  Kear- 

r,  i  Sch.  &  Lef.  132;  Grant  v.  MilU,  2  Ves.  &  B.  309  ; 

Ex  'pmru  Fmke,  1  Madd.  346,)  or  promisBory  note,  (GibboM 

T.  Bmddadi,  2  Eq.  C«b.  Abr.  682,  n.b.) 

The  taildng  drafts  which  are  dishonoured  will  not  ptr  u 
fcyiie  the  vendor  of  his  right  of  lien.  {Hughet  y.  JTsamsy, 
1  Sch.  &  Lef.  136;  see  Grant  t.  MiUf,  2  Ves.  &  B.  306.) 
Tike  light  of  lien  applies  also  where  the  vendee  becomes  a 
hiii  I  iipt,  against  ius  assignees.    (£j  parl«  Ptake,  1  Madd. 

By  an  agrcenient  for  the  sale  of  an  estate,  the  purchase- 
mmuBj,  wiui  interest,  was  to  be  secured  by  the  bond  of  the 
IsnchaJser,  and  was  to  remain  so  secured  during  the  life  of  the 
r.  Th/t  conveyance,  which  was  afterwards  executed, 
~  that  the  purchase-money  had  been  paid,  and  the 
r's  receipt  was  indoraed  upon  it ;  but,  in  fact,  only  a  part 
af  the  price  had  been  paid,  and  the  residne  was  secured  by  the 
-pirehaaer's  bond,  conditioned  for  payment  of  the  principal 
with  interest,  within  twelve  months  after  the  death  of  the  ven- 
der, and  of  interest  in  the  meantime.  The  vendor  was  held 
ts  have  a  lien  on  the  estate  for  the  amount  of  the  bond.  (  Win- 
ttr  V.  Lard  Anton,  1  Sim.  &  Stu.  488  ;  S.  C.  3  Russ.  488.) 
A  vendor  was  held  not  to  have  waived  his  lien  on  the  estate 
told,  by  taking  the  pronuasoiy  note  of  the  vendee,  and  receiv- 
ing ilB  amovnt  by  discount    (£x  parte  Loarmg,  2  Rose,  79.) 

Where  there  is  no  special  a|pneenient  extinguishing  the  lien, 
Ihe  q^oestion  is,  what  was  the  mtention  of  the  parties.  Loid 
Ekhm  observes,  (Mocfcrstfc  v.  Symnums,  15  Ves.  350,)  "the 
more  modem  authorities  upon  this  subject  have  brought  it  to 
ttia  inconvenient  state :  that  the  question  is  not  a  dry  question 
^OQ  the  ftust,  whether  a  securi^  was  taken,  but  it  depends 
apoo  the  circumstances  of  each  case,  whether  the  court  is  to 
afier  that  the  lien  was  intended  to  be  reserved,  or  that  credit 
was  given,  and  exclusively  given,  to  the  person  from  whom  the 
other  security  vras  taken. 

A  mortgage  of  other  lands  for  the  whole  or  part  of  the 
pnrehaoe -money,  (  Nairn  v.  Provte,  6  Ves.  752,)  or  a  mortgage 
of  the  purchased  estate  for  part  of  the  purchase-money,  per- 
aittiBg  the  rest  to  lemain  on  personal  security,  (Bond  v.  Kent, 
2  Vem.  281 ;  1  Sch.  &  Lef.  135,)  has  also  been  thought 
aafideot  for  the  purpose  of  discharging  the  equitable  lien  on 
the  panshased  estate  m  the  first  instance,  or  wholly,  and  in  the 
aeeond  instance  to  Uie  amount  of  the  money  remaining  on  the 
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penonal  security,  although  Lord  Eldon  seems  to  have  held  the 
former  not  coiKilunve.    (15Ves.  341.)  ' 

A  covenant  between  the  vendor  and  purchaser,  that  the 
purchase-money  should  be  repaid  withintwo  years  flLfterresalOt 
discharges  the  vendor's  Hen.    (Ex  parU  Parkes,  1  Glyn  & 
J.  228.)    So  where  the  consideration  for  the  conveyance  is 
expressed  to  be  the  covenant  for  the  payment  of  an  annuity 
and  a  sum  in  gross.  {Clarke  v.  Roy  Is,  3  Sim.  499  ;  see  Stuart 
V.  Ferguson,  1  Haves,  452.)    A  vendor  who  has  taken,  as  a 
security  for  part  of  the  purchase-money,  the  bond  of  the  ven- 
dees, and  a  mortgase  of  part  of  the  property  sold,  cannot,  on 
the  bankruptcy  of  the  vendees,  establish  a  lien  on  the  entire 
estate.    {Capper  v.  Spottiswoode,  1  Taml.  21 ;  and  see  Btack' 
hum  V.  Greeson,  1  Coz,  90.)    The  mere  security  for  the 
payment  of  Sie  price  stated  in  a  conveyance  will  not  discharge 
the  vendor's  lien.    The  security  is  considered  as  simply  for 
payment  of  the  price,  and  if  the  price  be  not  paid  the  lien 
subsists.    The  proper  way  of  deciding  questions  of  this  kind 
is  to  look  at  the  instruments  executed  b^  the  parties,  and  to 
declare  upon  such  instruments  what  the  mtention  of  the  par- 
ties was.    {Winter  v.  Lord  Anton,  3  Russ.  488.)      Thus 
where  a  vendor,  in  lieu  of  the  price  of  3000/.,  agreed  to  accept 
an  annuity  of  100^.  a  year  for  the  joint  lives  of  her  intended 
husband  and  herself,  in  case  the  purchasers  should  so  long 
live,  the  purchaser  engaging  that  his  personal  representatives 
should  within  three  months  after  his  decease,  in  certain  events 
but  not  in  all  events,  pay  a  further  sum  of  3000/ ;   this  is  not 
a  security,  but  a  substitution  for  the  price,  and  the  lien  of  the 
vendor  is  discharged.    {Parrott  v.  Sweetland,  3  MyL  &c  Keen> 
655,) 

The  lien  of  a  vendor  upon  the  land  and  upon  the  title-deeds, 
until  the  purchase-money  be  paid  him,  does  not  apply  to  a 
conveyance  to  the  purchaser  executed  by  some  but  not  all  the 
parties,  where  the  contract  has  gone  off  by  the  vendor's  de- 
fault ;  and  if  there  be  any  lien  on  such  conveyance,  it  is  vested 
in  the  purchaser  as  a  security  for  his  deposit.  {Oxenham  v. 
EedaiU,  3  Y.  &  J.  262  ;  S.  C.  2  Y.  &  J.  493.) 

A  party  who  executes  a  deed  is  estopped  in  a  court  of  law 
from  saying;  that  the  facts  stated  in  that  deed  are  not  truly 
stated.  Therefore,  where  the  whole  purchase-money  of  the 
premises  was  acknowledged  to  have  been  well  and  truly  paid, 
the  party  is  precluded  from  saying,  in  an  action  at  law,  that 
any  part  of  that  money  remains  due ;  and  parol  evidence  that 
it  was  never  paid,  being  inconsistent  with  the  deed,  is  not  ad- 
missible. {Baker  v.  Dewey,  1  B.  &  C.  704 ;  see  tampon  v. 
Corke,  5  B.  &  Aid.  606.) 

The  lien  subsists,  notwithstanding  the  consideration  is  ex- 
pressed  in  the  deed  to  be  paid,  and  a  receipt  is  indorsed  upon 
It,  nS  Ves.  337  ;  Coppin  v.  Coppin,  2  P.  Wms.  296,)  and  in 
such  a  case  a  court  of  equity  will  grant  relief  as  well  as  dis- 
covery.   {RyU  v.  Baggie,  1  Jac.  fie  Walk.  234.) 
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An  vnpttd  vendor  is  entitled  to  proceed  as  a  mortgagee,  and 
to  Itave  the  estate  resold,  and  the  produce  applied,  first,  to  pay 
4e  expenses  of  resale*  and,  secoodly,  the  purchase-money. 
(H«pc  V.  Booth,  1  B.  &  Ad.  498.) 

In  an  early  esse  it  was  decided  that  the  statute  of  limitations  PrcwimpUoa 

amid  not  be  pleaded  in  bar  to  a  suit  for  a  legacy,  although  it  ^  wneat  of 

bd  been  due  twenty  years.    (Anon,  Freem.  C.  C.  22  ;  see  1««^«^ 

aho  I  Vera.  256.^     But  though  the  statute  could  not  be 

pleaded,  yet  in  many  cases  it  was  adopted  where  there  was  no 

Kiad,  and  the*  parties  had  permitted  the  assets  to  be  distributed 

v^out  claiming  the  legacy  for  thirty-five  or  forty  years,  and 

was  a  good  defence  by  way  of  answer  upon  the  ground  of 

rains  s  presumption  of  payment.    {Higgint  v.  Crawford,  2 

Tcs.  juD.  572  ;  Pickering  v.  Stamford,  Id.  582  ;  S.  C.  4  Br. 

C.C.214;  JoMM  V.  TnrbervHU,  Id.  115;  S.  C.2  Yes.  jun. 

11.)    And  it  seems  that  the  lapse  of  twenty  years  after  the 

teslator^s  death  without  any  demand  of  the  legacy  would  have 

sofficient  to  afford  a  presumption  of  payment.    (Afim- 

-  V.  Willittnu,  1  Rop.  on  Leg.  792, 2d  ed.)    In  the  recent 

of  Campbell  y.  GroAaoi,  (1  Russ.  &  Mylne,  453,)  in 

which  this  doctrine  was  much  considered,  a  party  bought  a 

Icjgacy,  which  was  assigned  to  him  twenty-seven  years  after  the 

testator's  death,  and  four  years  more  elapsed  before  the  filing 

of  the  bill ;  and  it  was  held  that  he  was  barred  by  length  of 

time,  and  on  an  appeal  to  the  House  of  Lords  such  dedsion 

was  affirmed.    (2  CI.  &  Hnn.  429.)    Under  particular  dr- 

euDstanoes,  thirty-nine  years  was  held  not  sufiicient  to  raise 

the  presnmption  of  the  payment  of  legacies.    (Shields  v.  Rice, 

3  Jurist,  950.)    But  it  has  been  held  that  a  legatee  might  re- 

eover  a  l^acy,  though  tei)  years  had'elaraed  without  any  de- 

■nod.     {Lee  y.  Brown,  4  Ves.  362.)    From  mere  lapse  of 

time  the  only  presumption  that  can  be  drawn  is  this,  that 

wUcfa  ought  to  have  been  done  at  the  commencement  of  the 

period  has  been  done  at  the  end.    Presumption  of  payment  of 

a  l^acy  firom  mere  length  of  time  cannot  be  inferred  where 

saeh  payment  is  out  of  the  ordinary  course  of  transactions.    A 

ps^ment  in  pretenti  of  a  sum  due  in  futuro  cannot  be  pre- 

ssnted  without  evidence  of  it.    (Price  y.  Homiblew,  2  i .  & 

ColL206.} 


ARREABS  OF  DOWER. 

Time  of  Limitatum  fixed^  Six  Years, 

XLI.  And  be  it  further  enacted,  that  after  the  No  aman  or 
id  thirty-first  day  of  December  one  thousand  J^^tJeJJcUor 
e%|it  hundred  .and  thirty-three,  no  arrears  of  mora  than  tu 
dower,   nor  any  damages    on  account  of  such  ^^'"' 
arrearsy  shall  he  recovered  or  obtained  by  any 
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action  or  suit  for  a  longer  period  than  six  years 
next  before  the  commenoement  of  sach  action  or 
suit,  (k) 

(jk)  In  equity,  as  at  law,  there  was  before  thb  act  no  limita- 
tion to  a  claim  of  the  arreart  of  dower.  (OKsfr  ▼.  Riehardmm, 
9  Ves.  222.)  And  though  at  Uao,  by  the  death  of  the  hdr, 
tiie  widow  lost  all  arrears  incurred  in  his  lifetime,  (  Mordamut 
▼•  Thorold,  3  Lev.  375,)  yet,  in  equity,  if  die  had  filed  her 
bill  before  the  death  of  the  heir,  she  was  entitled  to  the  mesne 
Ijrofits  {Curtis  v.  Curtis,  2  Br.  C.  C.  620,)  from  the  time  her 
title  accrued,  (Dormer  y,  F&rtescue,  3  Atk.  130,)  provided  that 
she  had  made  an  entry ;  (Tilley  v.  Bridger,  2  Vem.  519 ;  S.  C. 
Pree.  in  Ch.  252 ;)  and  so  in  case  of  her  death  were  her 
representatives.  (Wakefield  v.  Child,  I  Fonbl.  £q.  159,  n.; 
see  3  &  4  W.  4,  c.  105,  for  amending  the  law  of  dower,  post.) 


ARREARS  OF  RENT  OR  INTEREST. 

Time  of  LimikUumfacedf  Six  Years. 

No  srrean         XLII.  And  be  it  further  enacted,  that  afiter  the 
terat  tobe°'  thirty*  first  day  of  December,  one  thousand  eight 
TCcoTered  for  hundred  and  thirty-three,  no  arrears  of  rent  or  of 
six  yoari.      interest  in  respect  of  any  sum  of  money  charged 
upon  or  payable  out  of  any  land  or  rent,  or  in 
respect  of  any  legacy,  or  any  damages  in  respect  of 
such  arrears  of  rent  or  interest,  shall  be  recovered 
by  any  distress,  action,  or  suit,  but  within  six  years 
next  after  the  same  respectively  shall  have  become 
due,  or  next  afler  an  acknowledgment  of  the  same 
in  writing  shall  have  been  given  to  the  person  en- 
titled thereto,  or  his  agent,  signed  by  the  person 
by  whom  the  same  was  payable,  or  his  agent: 
Provided  nevertheless,  that  where  any  prior  mort- 
gagee or  other  incumbrancer  shall  have  been  in 
possession  of  any  land,  or  in  the  receipt  of  the 
profits  thereof,  within  one  year  next  before  an 
action  or  suit  shall  be  brought  by  any  person 
entitled  to  a  subsequent  mortgage  or  other  incum- 
brance on  the  same  land,  the  person  entided  to 
such  subsequent  mortgage  or  incumbrance  may 
recover  in  such  action  or  suit  the  arrears  of  interest 
which  shall  have  become  due  during  the  whole  time 
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Ait  fndi  prior  mortgagee  or  incumbrancer  was  in 
nch  posaesdon  or  receipt  as  aforesaid,  althoush 
nch  time  may  have  exceeded  the  said  term  of  six 
jetn.(/) 

(0  Tbe  statute  3  &  4  Wm.  4,  c.  27,  s.  ^,  is  proepaetive  in  ThisMdion 
is  i^entioD,  «fid  not  ietro8^eotiYe»  and  therefore  does  not  ^^^^'^ 
dfect  parties  lo  any  suits  which  were  commenced  beibre  its  *P*^^^ 
iwvmons  took  efieeL    (Paddom  v. Bmrtktt,  3  Ad.  &  £11. 884 ; 
6  Ker.  &  M.  383 ;  PtyUm  ▼.  U'lhrtnat,  1  Dmry  &  W.  196. 
Is  Vmetmt  ▼.  WeUmgton,  1  Longfield  &  T.,  the  statate  was  held 
tebe  retroq»ectiye.)     The  2nd  section  of  the  act  provides  for  CaMtaoC 
Iksesaewhere  the  right  or  title  to  an  annuity  is  dispated.  ^See  within  tke 
•to,  p.  120.)    The  42nd  section  provides  for  the  case  where  ****  ^tetkn^ 
Iksule  to  the  annuity  is  not  diluted,  but  the  distress  is  made 
fiv  the  anears  due.    (Jamm  ▼.  StUur,  3  Bing.  N.  C.  662.) 
AiRtts  of  rent,  or  of  an  annuity  secured  by  dmd,  may  be  re- 
Mvered  for  twenty  years  under  the  statute  3  &  4  Wm.  4,  c  42, 
1.3,  notwithstanding  the  42nd  section  of  3  &  4  W.  4,  c.  27. 
(P«^  V.  Foley,  2  Bing.  N.  K.  679 ;  Strachan  v.  Thomas,  4  P. 
<EB&T.229i  4  Jur.  1183;  see  poit,  pp.  264,  266.)    It  was 
dtoded  m  Ireland  that  a  judgment  is  not  a  sum  of  money 
c^ged  upon  or  payable  out  of  land  within  the  meaning  of 
ftt  42nd  section  of  3  &  4  WUL  4,  c.  27.    (Koaley  v.  Bodkin, 
1  Ssosie  &  Sc,  21 1.)    But  some  of  the  reasons  eiTen  in  that 
Qie  cease  to  be  appHcable  since  the  stat  3  &  4  Vict  c.  106, 
I'Se.    (See  pott,  p.  260,  and  O'Kelly  v.  Bodkin,  2  Ir.  £q.  R. 
361, 368.)    By  sUt.  21  Jac.  1,  c.  16,  s.  3,  actions  of  debt  for 
*iMngesof  rent  must  have  been  commenced  and  sued  within 
*i  TBus  af^  the  cause  of  such  actions.    This  statute  was  con- 
w  to  actions  for  arrears  of  rent  upon  a  demise  without  deed, 
iBd  £d  not  extend  to  cases  of  rent  reserved  by  specialty. 
(frtman  v.  Suteoy,  Hutton,  109.)    The  stat.  21  Jac.  1,  Tltlief. 
*•  16i  ■•  3,  could  not  be  pleaded  in  an  action  of  debt  under 
^2&  3  Edw.  6,  c.  13,  for  not  setting  out  tithes.    {Taiory 
T.  Jaekton,  Cro.  Car.  613 ;  see  1  Mod.  246. )    But  by  statute 
^  Geo.  3,  c  127,  s.  6,  "  No  action  shall  be  brought  for  the 
Keovery  of  any  penalty  for  the  not  setting  out  tithes,  nor 
tty  init  instituted  in  any  court  of  equity,  or  m  any  Ecclesiae- 
^  Court,  to  recover  the  value  of  any  tithes,  unless  such 
ic^  shall  be  brought,  or  such  suit  commenced,  within  six 
jaa  from  the  time  when  such  tithes  became  due."    In  bflls 
w  an  account  of  tithes,  courts  of  law  and  equity  have  a  con- 
caoukt  juiisdiotion ;  and  inasmuch  as  in  a  court  of  law  arrears 
«f  tithes  can  be  recovered  only  for  six  years  before  the  com- 
"^Bconeat  of  the  action ;  so  in  a  court  of  equity  the  account 
^  he  carried  back  only  six  years  previous  to  the  filing  of  the 
"U.  {ColUm  V.  Arehor,  1  Russ.  &  Mylne,  284;  see  Chichutsr 
^.ShiUon,  Turn.  &  Bus.  263  ;  S.  C.  3  E.  &  Y.  1102;  Gar- 
^^y.SchoUar,  3  GwilL  1046;  S.  C.  2E.&  Y.282.)    Not 
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more  than  two  yean  axrcan  of  any  tithe  oommntation  rent 
char^  is  recoverable  by  distress  or  entry  under  stat.  6  £c 
TolU.  7  Will.  4,  c.  7 1 ,  88.  8 1 ,  82.)    The  trustees  of  a  turnpike  road, 

pursuant  to  a  power  given  to  them  by  act  of  parliament,  mort- 
gaged to  J.  M.  such  share  and  nroportion  of  all  the  tolls  as  the 
money  advanced  by  him  should  bear  to  the  whole  principal 
amount  advanced  on  the  tolls.  The  security  was  oontinned 
by  various  acts  of  parliament,  but  no  interest  was  paid  in 
respect  of  such  mortgaee  for  thirty*  years  and  upwards.  It 
was  held,  in  a  suit  instituted  by  the  representative  of  J.  M., 

r'nst  one  of  the  trustees  of  the  roaa,  seeking  payment  of 
the  arrears  of  interest  due  to  him  out  of  all  the  tolls, 
that  he  was  not  barred  by  the  statute  of  limitations  from 
recovering  the  whole  of  such  arrears  (tolls  not  being  within 
the  meamng  of  the  act),  but  that  the  other  mortgagees  on 
the  tolls  were  necessary  parties  to  a  suit  for  that  purpose. 
(Mellith  V.  Brookt,  3  Beav.  22 ;  4  Jur.  739 ;  ante,  p.  105.) 
When  vreart  A  canal  company  conveyed,  under  their  common  seal,  the 
n  *fi!?^'  '[^  canal  works  and  rates  to  a  mortgagee,  to  hold  until  the  sum 
TMnT  *^       borrowed,  with  interest,  should  be  repaid.    There  was  no 
covenant  to  repay.    It  was  held  that,  under  the  statutes  3  & 
4  Will.  4,  c.  27,  s.  42,  that,  although  the  mortgagee  could  re- 
cover the  principal  within  twenty  jears,  yet  his  remedy  for 
arrears  of  interest  was  limited  to  six  years.    There  being  no 
covens nt  or  engagement  to  pay,  but  simply  a  conveyance  of 
the  canal,  there  was  not  the  species  of  action  of  covenant,  or 
of  debt  upon  bond,  or  other  specialty,  referred  to  in  the  stat.  3 
6c  4  Will.  4,  c.  42,  s.  3,  pott  263.    {Hodget  v.  Croydtm  Canal 
Company,  3  Beav.  86.) 

No  more  than  six  years'  arrears  of  interest  of  money  charged 
on  lands  can  be  recovered,  though  the  deed  ciipating  the  charge 
vested  the  lands  in  trustees  to  secure  it,  and  though  the  defend- 
ant held  possession  with  knowledge  of  the  trust.    ( Bifme  v. 
Rohinton,  1  Haig,  H.  &  S.  Jr.  i^.  R.  333.)    By  a  marriage', 
settlement  of  the  year  1798,  certain  lands  were  limited  to 
trustees  to  the  use  of  A.  the  husband,  and  B.  the  intended  wife, 
and  the  survivor  of  them,  for  their  respective  lives,  with  re- 
mainder to  the  issue  of  the  marriage,  and  also  to  C.  (a  daughter 
of  B.  by  a  former  marriage)  in  such  shares  as  the  survivor  of 
them,  the  said  A.  and  B.,  should  appoint.  In  1819.  A.  being 
the  survivor,  in  pursuance  of  the  power,  appointed  a  certain 
sum  to  C,  and  hmited  a  portion  of  the  said  lands  to  trustees,  to 
receive  and  levy  by  sale  or  mortgage  the  sum  so  appointed, 
and  directed  that  the  same  should  bear  interest,  ana  oe  pay* 
able  on  the  marriage  of  C,  with  a  proviso,  that  if  the  marriage 
of  C.  should  take  place  in  the  lifetime  of  A.,  the  said  principal 
sum  should  not  be  raised  until  twelve  months  after  the  decease 
of  A.    On  a  bill  filed  by  C.  and  her  husband  after  the  death 
of  A.,  against  a  son  oi  A.  and  B.,  who  had  got  into,  and  con- 
tinued in,  the  possession  of  the  lands  since  the  year  1820,  and 
disputed  the  validity  of  the  original  settlement  of  1798,  it 
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hM.  that  the  pUintiiiB  were  within  the  4'2ad  ieetion  of 
3  &  4  Will.  4,  c«  27,  and  therefore  only  entitled  to  nz  yean* 
anears  of  interest  on  their  cham.  (Burru  v.  Rolnn$on,  1 
Dnry  &  W.  688.)  In  this  case  Uie  Lord  Cbanoellor  only  in- 
tended to  decide  that  the  case  was  not  within  the  25th  sec- 
lion.  i^DUUm  Y.  Cruite,  3  Deasy,  S.  J.  6c  M.  Irvh  Uw  &  £q. 
&.82.> 

To  an  aetion  of  covenant  upon  an  indenture  of  demise  for  rent, 
the  defendant  ^eaded  the  3  &  4  Will.  4,  c.  27,  s.  42,  and  it 
was  held  by  toe  Court  of  Exchequer  in  Ireland  (contrary  to 
the  cane  oi  Paget  y,  FQUy,2  Bing.  N.  C,  679)  that  the  statute 
£d  apply  to  such  a  case.    (Brum  v.  NoUm,  1  Jebb  &  Symes, 
346.  a.  ;  see  Armsirome  y.  Lloyd,  2  Brady.  A.  &  M.  70.)    In 
lepfevin  the  plaintiff  declared  for  a  taking  on  the  9th  August, 
1838,  and  toe  defendant  avowed  for  five  years  of  arrears  of 
KBl  next  before  and  ending  on  the  2dth  March,  1836,  due  to 
the  defendant  by  virtue  of  a  demise  theretofore  made ;  to  this 
avowry  the  plaintiff  pleaded,  amongst  other  pleas,  a  plea  of 
the  statute  3  &  4  mil.  4,  c.  27,  s.  42,  to  the  whole  amount 
ef  the  arrean.    The  defendant  demurred,  piiocipally  on  the 
giQond  that  the  plea  of  the  statute  should  have  been  confined 
to  the  period  ot  the  five  years,  which  were  outside  six  years, 
bat  the  court  overruled  toe  demurrer.    (  Wilton  v.  Jaekton, 
2  BndT»  Adair  &  Moore,  1.)    A  part^  on  whose  estate  the 
plaintiff  had  a  chaige  for  principal  and  interest,  being  desirous' 
of  paying  it,  instead  of  having  it  raised  out  of  the  estate,  was 
ordered  to  paj  it  into  coivt  by  a  given  day.    He  made  default, 
and  applied  for  an  extension  of  the  time,  which  was  granted. 
It  was  oeld,  that  the  plaintiff  wait  not  entitled  to  subsequent 
interest  on  the  aggregate  of  principal  and  interest  due,  but  on 
the  principal  only.  (  WiUdnton  v.  CharUtwortk,  2  Beav.  470.) 
In  a  foreclosure 'suit,  the  defendants,  some  of  whom  were  Part  pay- 
ninots,  by  their  answer  relied  on  the  statute  of  limitations  as  ^*f»^ 
HJBCntitling  the  plaintiff  to  more  than  six  vears*  interest    In 
the  progress  of  the  cause,  an  order  was  made  upon  consent,  in 
'  poisoanoe  of  which  a  payment  was  made  to  the  plaintiff  on 
aeeoont  of  his  demand.    It  was  held  that,  although  such  pav- 
nent  would  have  defeated  the  bar  of  the  statute  set  up  by  the 
answer,  bad  the  transaction  taken  place  between  adultt,  yet  as 
the  interests  of  minort  were  concerned,  the  payment  ought  to  be 
eonndered  as  made  without  prejudice  to  the  rights,  and  subject 
to  the  equities  of  the  parties  in  the  cause*  and  ought  not,  there- 
lore,  to  be  permitted  to  defeat  the  defence  relied  upon  by  the 
answer.    It  is  questionable  how  fer  the  officer  is  authorixed  to 
dedde  between  the  jmrtiet  in  a  cause  upon  a  pleading  by  way 
of  discharge,  filed  in  the  office,  relying  on  the  statute  of  fimita- 
tiens.    (7%tcMriXcf  v.  M'Donough,  2  Ir.  £q.  R.  97.) 

A.  bcang  entitled  to  a  mortgage  on  certain  lands  vested  in  a  q^^  within 
tnistoe  for  bim,  agrees  that  a  subsequent  annuity  creditor  should  exception  ia 
have  precedence  over  his  debt,  and  joins  in  a  demise  of  the  4Sod  tectioa. 
lands  to  a  trustee  for  the  annuitant,  but  his  trustee  who  had  the 
legal  estote  did  not  join  in  the  demise.    A.  remains  in  posses* 
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aion  until  tiie  death  of  the  gnntor  of  the  annmty.    It  washeU 
that  the  annuitaiit  was  not  dehaned  trom  reoovering  move  than 
tax  yean'  arrean,  as  the  aaoaitant  fell  strictly  within  the  literal 
terms  of  the  ezoeption  in  the  42nd  section  of  3  &  4  Will.  4,  c.  27. 
No  wving  in  (Drought  ▼.  Jotm,  2  Ir.  Eq.  R.  303.)    It  will  be  observed 
^^^^^  P^'*  that  tlw  42ttd  section  contains  no  eioeption  in  favour  of  per- 
diuSbilittok     ^^^  under  disabUities ;  and  if  the  act  be  construed  fiterallj, 
infimts  and  lunatics,  ud  other  persons  under  disabilities,  will 
only  be  enabled  lo  recover  six  years'  interest    It  has  been  ob- 
served by  a  leaned  writer,  **  that  even-as  to  legacies  chai^ged 
upon  real  estates,  there  is  no  saving  as  to  aiveais  of  inteiestfor 
inftiney,  or  the  like.    In  the  case  of  younger  children's  por- 
tions, although  by  way  of  legacy,  the  interest  is  often  allowed 
to  remain  in  anear  for  sevml  years,  for  the  acoommodatioii 
of  the  head  of  the  family ;  and  the  statute  will,  unless  it  be 
modified,  often  bar  a  just  claim  unnecessarily,  and  ultimately 
injure  the  person  whom  it  was  intended  to  benefit ;  and  whether 
a  legacy  be  payable  out  of  real  or  personal  estate,  of  coune  in- 
terest upon  It,  where  it  carries  interest,  oueht  not  to  be  baired 
during  the  infancy  of  the  legatee."  (2  Sugd.  V.  &  P.  364, 965, 
10th  ed.) 
Jary  may  By  statute  3  &  4  WOl.  4,  c.  42,  s.  28,  (3  &  4  Viet  c.  106, 

allow  interest  s.  63,  Ireland,)  it  is  enacted,  that  upon  all  debts  or  sums  oer- 
on  debta.        tain,  payable  at  a  certain  time  or  otherwise,  the  jury,  on  the 
trial  of  any  issue,  or  on  any  inquisition  of  damages,  may,  if 
they  shall  think  fit,  allow  interest  to  the  creditor  at  a  rate  not 
exceeding  the  current  rate  of  interest  from  the  time  when  such 
ddits  or  sums  certain  were  payable,  if  such  debts  or  sums  be 
payable  by  virtue  of  some  written  instrument  at  a  certain  time  ; 
or  if  payable  otherwise,  then  from  the  time  when  demand  of 
payment  shall  have  been  made  in  writing,  so  as  such  demand- 
ant shall  give  notice  to  the  debtor  that  interest  will  be  claimed 
from  the  date  of  such  demand  until  the  term  of  payment ; 
provided  that  the  interest  shall  be  payable  in  all  cases  in  whioh 
It  is  now  payable  by  law.    (See  Higgins  v.  Sargent,  2  B.  & 
C.  348 ;  Ram  on  Assets,  p.  de0>-576.)    This  act  contains  a 
further  proviso  that  such  interest  so  to  be  allowed  by  such  jury 
shall  not  be  so  allowed  for  any  period  exceeding  six  jean. 
Where  jnry    The  jury  on  the  trial  of  any  issue,  or  on  any  inquisition  of 
may  g^ve       damages,  may,  if  they  shall  think  fit,  give  damages  in  the 
iitenSL  **     nature  of  mterest  (in  Irtiand  for  any  period  not  exceeding  six 
years)  over  and  above  the  value  of  the  goods  at  the  time  of 
the  conversion  or  seizure,  in  all  actions  of  trover  or  trespass  do 
bowu  agpertatu,  and  over  and  above  the  mooey  recoverable  in 
all  actions  of  policies  of  assurance  made  after  the  passing  of 
this  act  (14th  August,  1833,  England ;   10th  August,  1840, 
Ireland);  3  &4  Will.  4,  e.  42,  s.29;  (3  &  4  Vict  c.  105, 
lnlir«t  to  be  s.  64,  Ireland.)    If  any  person  shall  sue  out  any  writ  of  onor 
™°7H^     upon  any  judgment  whatsoever  given  in  any  court  in  any 
ror  lor  delay  •c^on  pezional,  and  the  court  of  error  shall  give  iudgment 
in  ezfctttlon.  for  the  defendant  thereon,  then  interest  shall  be  allowed  fay 
the  oourt  of  error  for  such  time  as  execution  has  been  debyed 
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Ijraek  vnil  of  efior,  for  the  delsymg  diepeof.   3  &  4  Will.  4, 
6l3»t.  ao ;  (3  &  4  Viot.  c  105,  ft.  65,  Ireland.) 
Oft  ft  judgment  affirmed  on  a  writ  of  error,  the  Hovm  of  Cuef  oBcom- 
Lods  ghres  interest  firom  the  day  of  its  aAnnenee,  |niniiant  strnctlon  of 
tnkt  proviMW  of  the  fltatnte  3  &  4  Will.  4,  c  42,  a.  30.  ^.f.  ^  «  ^ 
((mind  y.CoHufe,  5  Gkik  &  Finn.  354.)     Where  jndg-  Z»-^M. 
matin  given  in  a  court  of  error  for  the  delendmt,  the  covrt 
I  hoand  nnder  3  &  4  WilL  4,  e.  42,  s.  30,  to  allow  interest, 
Mt,  it  aeentft,  will  be  41.  per  oent.  for  die  time  that  exe- 
Qtion  has  been  delayed  by  the  ooart  of  error.     (Levy  ▼. 
IaM^c,  4  Meea.  &  W.  337.    See  Bwm  y.  Canallo,  4 
lie*.  &  BC  893;  1  Ad.  &  EIL  895,  where  no  mterest  was 
>OoB«d,  beoauMe  the  writ  of  error  was  tested  before  the  statnte 
"Mmd  the  royal  assent.)    By  a  contract  of  sale,  the  pnr- 
chaBnas  te  pay  a  certain  aom  by  six  instalments,  and  also 
^fer  eenL  half-yearly  finxa  the  day  appointed  for  the  pay- 
aat  of  the  second  instalment,  vpon  the  lour  remaining  instal- 
*»is>  aatil  paid ;  snch  additional  smns,  by  way  of  per  cent- 
's^ ts  be  seemed  by  the  bond  of  the  pnrebiaser.    In  the  con- 
ladi,  and  also  in  the  declaration  thereon,  this  additional  per 
Wige  was  called  interest  upon  the  instalments ;  neither  the 
VraKDls  nor  the  additional  per  eentage  were  paid  as  they 
■OBM  due,  nor  was  any  bond  given :  it  was  held,  that  the 
fvdaier  was  ehaxgeable  with  interest  upon  the  last  four  in- 
I^Beftts,  until  actnal  payment  of  those  instalments ;  but  that 
**jDy  were  not  bound  either  at  common  law,  or  under  3  & 
4  waL  4,  c  42,  a.  28,  to  give  interest  upon  the  additional  per 
J^tige  treated  by  parties  as  interest.    (Atwood  v.  Tayl&r,  1 
^w*&  G.  279 ;  1  Scott,  N.  R.  611.)    In  an  action  on  an 
^^■■iKy's  bill,  the  plaintifEs  gave  notiee,  pursuant  to  3  &  4 
!*^  4,  c  41, 8. 28,  that  they  should  claim  interest  horn  the 
^1^  the  aotioe.    After  the  writ  was  issued,  die  bill  was  re-  • 

h^  for  taxation  at  the  instante  of  the  defendant,  no  terms 
^  made  as  to  allowance  of  interest :  it  was  held,  that  the 
potift  could  not  afterwards  have  an  assessment  of  damages 
*f  ^  purpose  of  recovering  the  interest.  {Btrrington  v. 
^^,  1  Mees.  &  Wels.  48.) 

J^  die  paasmg  of  the  aot  3  &  4  WiU.  4,  c  42,  at  law  a 
1^9'*^  did  not  cany  interest,  but  interest  mi^t  be  recovered 
•hv,  in  iJie  shape  of  damages,  by  an  action  on  the  judg- 
^  (Gsknt  v.  Tayhr,  3  M.  &  Keen,  302.  As  to  the 
^^f»»  of  ooutB  of  equity  in  giving  interest  on  judgments, 
^  C.  P.  Cooper's  R.  230—250,  n.  As  to  payment  of  in- 
^  geaerftUy,  fee  Harr.  Index,  tit.  Interest ;  2  Staik.  on  £v. 
r^f^®*  3id  ed.)  The  staL  3  &  4  Wfll.  4,  c-  42,  bem^a  re- 
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ll^lttoogfataQ  a  judnnent,  the  jury  wiU  be  directed  by  the 

n^to  exerdse  their  discretion  upon  the  pomt  of  interest;  so 

^  be  allowed  in  equity,  if  a  step  is  taken  equivalent  to  an 
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•ctbn.  In  1795,  tn  annuity  was  grruted  for  the  grantor's  lifSB» 
and  was  secured  by  a  bond  and  by  a  warrant  of  attorney,  on 
which  judgment  was  entered  up.  The  grantor  died  intestate 
in  1810,  at  which  time  the  annuity  was  greatly  in  arrear. 
The  grantor's  assets  consisted  solely  of  a  fiii^  in  court,  which 
had  been  accumulating  firom  the  grantor's  death.  No  admi- 
nistration was  taken  out  to  the  mntor  until  1834.  It  was 
held,  that  the  pantee  was  entided  to  be  paid  the  arrears  of 
the  annuity,  with  interest  at  five  per  cent,  from  the  death  of  the 
grantor.  (  Hyd9  y.  Priet,  8  Sim.  678.) 
Jadgment  Every  judgment  debt  shall  cairy  interest  at  the  rate  of  4L 

dcbu  to  carry  p^  centum  per  annum  from  the  time  of  entering  up  the  judg* 
latcreit.  ^^^^^^  ^^  £^^  ^1^^  1st  October,  1838,  in  cases  of  judgments 
then  entered  up,  and  not  canying  interest,  until  the  same  shall 
be  satisfied,  and  such  interest  may  be  levied  under  a  writ  of 
execution  on  such  judgment  Decrees  and  orders  of  courts 
of  equity,  and  in  bankruptcy  and  lunacy,  and  rules  of  the 
superior  courts  of  common  law,  ordering  the  payment  of  money. 
&c  to  any  person,  are  to  have  the  same  efleet  as  judgments 
in  the  courts  of  common  law.  1  &  2  Vict.  c.  110,  s.  18; 
(3  &  4  Vict.  c.  105,  8.  27,  Ireland.)  Every  judgment  debt 
due  upon  any  judgment  not  confessed  or  recovered  for  any 
penal  sum  for  secunng  principal  and  interest,  shall  cany  in- 
terest at  the  rate  of  4L  per  cent  per  annum  from  the  time  of 
entering  up  the  judgment,  or  from  the  1st  November,  1840, 
in  cases  of  j  udgments  then  entered  up.  and  not  carrying  interest 
until  the  same  shall  be  satisfied,  and  such  interest  may  be 
levied  under  a  writ  of  eiecution  on  such  judgment.  1  &  2 
Vict  c.  110,  s.  17  ;  (3  &  4  Vict  c.  106,  s.  26,  Ireland.) 
lBtcr»t  not        It  is  the  general  rule  both  at  law  (Brangwin  v.  Pam/t,  2 

or  bond.  (BromUff  v.  Coodere,  1  Atk.  75)  to  consider  the  penalty  of 
the  bond  as  the  limit  of  the  debt  or  damages  which  can  be 
recovered.  But  there  are  exceptions  to  this  rule.  (See  the 
cases  collected  in  1  C.  P.  Cooper's  R.  209—230.)  A  person 
conveyed  estates  to  trustees  upon  trust  to  sell  and  apply  the 
produce  of  sale  in  discharging  all  his  bond  debts,  together  with 
the  interest  then  due  and  to  grow  due  for  the  same  to  the  day 
of  payment  A  bond  creditor,  claiming  under  this  deed,  is  not 
entitled  to  principal  and  interest  beyond  the  amount  of  the 
penalty  of  the  bond.  (See  Clarke  v.  Lord  Abingdon,  17  Ves. 
106 ;  Hughes  v.  Wynne,  1  Mylne  &  Keen,  20.) 

Where  in  a  creditors'  suit  bond  creditors  had  been  allowed 
by  the  master,  their  principal  and  interest,  to  the  extent  of  the 
penalties  of  the  bonds,  and  had  received  an  apportionmeot 
upon  the  sums  so  amounting  to  the  penalties ;  upon  farther 
funds  becoming  available  for  the  creditors,  it  was  held,  thst 
the  bond  creditors  were  entitled  to  subsequent  interest  on  the 
sums  remaining  due  on  the  conditions  of  the  bonds,  provided 
that  such  interest,  together  with  the  sums  remaining  due,  did 
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Moeeed  the  penaltief  in  the  bonds.    (  WaUen  v.  M§ndith, 
3Tiii.&CoU.264.) 

It  enes  where  a  pwly  has  slept  on  his  rights,  and  no  com-  Aeeoaoi  of 
■ne  or  dansaansm  of  his  claims  has  taken  place*  and  where  I!?\!J* 
k  defendant  is  ignormt  thereof,  and  there  is  no  disability  on  ^* 
ii«e  ode  nor  frend  on  the  other,  interest  on  a  portion,  or  an 
BBOBt  of  rents,  will  not  be  carried  farther  back  tnan  the  filing 
i^hSi  (1  BaU  &  B.  180.)    Lord  Haidwicke,  in  Dorm«r 
iFfltocaie  (3  Atk.  130),  mentioned  several  cases  in  which 
ie  Court  of  Chancery  cUreets  an  account  of  rents  and  profits 
hntlie  tune  the  title  aocroed.  as  where  there  is  a  tmst,  and 
*aae  equitable  title,  or  npon  a  bill  brought  by  an  infieknt,  as 
"By  person  who  enters  ujpon  the  estate  of  an  infant  entere 
snodiaii  or  l»iliff  to  him.     {Newburgh  v.   Biektntaffe, 
I  Vbb.  295;  Hutton  ▼.  Simp§on,  2  Vem.  724;  Tiltey  v. 
Hen.  Free.  Chan.  252 ;  Duke  rf  Bolton  v.  Deane,  Id.  516 : 
f«M  T.  Whitehead,  2  P.  Wms.  644.)    So  upon  a  le^I 
^vlioe  the  plaintiff  has  been  kept  out  by  the  fraud,  mis- 
^fwatatioD,  or  concealment  of  his  title  by  the  defendant. 
mattti.  Whitehead,  sup. ;  Duhe  of  Bolton  v.  Deane,  sup.; 
'^vatd  T.  Ash,  3  Atk.  340.)    In  Moueypenny  v.  Brittow  (2 
•■Uc  M.  770),  the  account  was  taken  from  the  time  the 
jwf's  title  accrued,  because  the  defence  of  the  statute  of 
"■iXioDi  was  not  raised  by  the  pleadings.    So  in  Pultney  y. 
'■rrn  (6  Yes.  73),  Lord  Eldon  decreed  an  account  of 
*^  profits  from  the  time  of  the  title  accruing,  against  eze- 
*te«  opon  the  special  ground  that  the  plaintiff  was  prevented 
'*'P*^nBg  in  ejectment  by  the  rule  of  a  court  of  Ikw,  and  by 
nnvoction  at  the  instance  of  the  occupier,  who  ultimately 
^  both  at  law  and  in  equity.    But  in  these  cases  the  ac- 
^"iM  cannot  go  beyond  six  years  by  analogy  to  the  action  for 
J^  profits.    (Reade  v.  Reade,  5  Ves.  744;  Harmood  v. 
^V**^,  6  Yes.  215.)    So  where  an  estate  was  held  under 
^^  and  the  tenants  insisted  on  the  statute  of  limitations, 
^ificouDt  of  rent  was  only  ordered  for  six  years  before  the 
2»f  the  bill.     (f/«?rcy  v.BflWard,  4  Br.  C.C.  468.)    But 
Others  has  been  a  mere  adverse  possession  without  fraud, 
^BAJioent,  or  an   adverse  posseision  of  some  instrument, 
^1^  which  the  plaintiff  cannot  proceed,  or  where  there  has 
^uy  considenible  degree  of  laches  on  the  part  of  the 
r^jiffi  the  account  shall  only  be  taken  from  the  filing  of 
J*  Wl    (Id. ;  Dormer  ▼.  Fortescue,  sup. ;  Forder  v.  Wade, 
*w-C.C.  520;  Drummond  v.  Duke  of  St.  Alban\  5  Ves. 
*»;  Pettiward  v.  Freeeott,  7  Ves.  641 ;  Pickett  v.  Loggan, 
^7^215.)    The  riffht  to  an  account,  even  in  the  case  of 
J^'Misy  be  lost  by  laches.    (Parrott  v.  Palmer,  3  Myl,  & 
ih^:)    A  party's  right  to  an  account  may  also  be  re- 
^^  in  consequence  of  laches  in  not  finding  out  a  mistake 
^^  by  the  means  which  were  in  his  power.    (^Denyu  v. 
^^^  *  Y.  &  Coll.  42.) 
loot  ig  no  fixed  limit  of  time  in  directing  an  account  in  cases  of 

cbaritist. 
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agiinst  the  trostee  of  a  cktuitj.    "Bmt  wbioe  there  has  been  a 
long  peruxl,  during  which  a  party  has,  under  an  innooent  mia« 
take»  misapplied  a  fund,  horn  the  laches  and  neglect  of  others 
in  not  setting  him  right,  and  when  the  aoconnts  have  in  con- 
aequenoe  beoonae  entangled,  the  ooort,  emder  its  general  dis- 
cretion, considering  the  enormoos  expense  of  the  inqniries,  the 
srset  hardshqi  of  calhag  upon  lepgeacntatives  to  renmd  what 
nmulies  have  spent,  acting  on  the  notion  of  its  being  tiieir  pro- 
perty»  in  giving  relief,  has  fixed  a  period  to  the  account.    The 
aeddent  of  when  the  infonmtion  was  filed,  or  the  demand 
was  made,  can  only  be  material  as  putting  the  parties  on  their 
ffuaxd,  and  therofore  leaving  them  without  excuse  for  any  enors 
Siey  may  commiL    The  resultof  the  authoritiesis,  that  in  esuoh 
case  the  court  is  bound  by  the  particular  dicamstances.    (ilf-> 
tommfOtfunlY.  The  Mayor  of  EmUr,j9e.A^,)  An  aocoont 
against  a  corporation  for  a  brearii  of  trust  in  reoeiying  charity 
rands  was  not  conned  either  to  the  filing  of  the  information 
nor  to  six  yean  before  that  time.  {Attorney  GomtuI  v.  Brower^ 
Company,  1  Mer.  495 ;  Attomoy  Gomoral  v.  CorparaOon  of 
Stafford,  1  Rusb.647.)    And  an  account  of  the  lenti  and 
profits  d  a  charity  estate  was  decreed  for  a  period  of  200  years 
against  the  corporation,  who,  by  their  answer,  admitted  the 
receipt,  and  statsd  that  they  had  from  time  to  time  debitod 
themselves  in  their  books  with  the  amount.    ( Attorney  General 
V.  Mayor  of  Eaeeter,  Jac.  Rep.  443 ;  S.  C.  2  Rum.  362.)  When 
the  Coipt  of  Chanoeiy  limits  an  account  of  the  rents  and 
profili  of  charity  estates  to  the  time  of  filing  the  informatioa, 
or  to  six  yetrs  before  that  date,  it  does  not  act  with  reference 
tO"  the  statute  of  limitations.    The  court  proceeds  upon  the 
principle  that  it  will  not  deal  harshly  with  men,  who,  meaning 
to  discharge  their  duty  foithfuUy,  have  nevertheless  mistaken 
iL      (Attorney  General  v.  Mayor  ef  Exeter,  2  Russ.  367.) 
If  there  be  a  foir  and  honest  intention  on  the  part  of  those  who 
have  the  maaasement  of  a  charity,  it  is  not  the  practice  of  the 
court,  though  that  rule  should  be  founded  in  mistake,  to  hold 
trustees  responsible  for  sets  so  done,  or  to  call  back  money 
vrhieh  they  nave  so  paid.    (Attorney  General  v.  7^  JDsaic  and 
Canom  of  Cheietehurch,  2  Russ.  324.)    The  principles  upon 
which  the  court  acts  in  taking  an  account  against  corpontions 
who  are  trustees  of  ehaiitns,  and  have  misapplied  the  funds,  are 
discussed  in  Atterttoy  General  v.  Mayor,  cfe,  of  Newhary,  3 
My].  &  Keen,  647 .    (8ee  Sbdford  on  Mortmain  and  Charities, 
pp.  456—467. )  Leneth  of  time  would  not  protect  a  purehaser 
with  notice  of  charitable  trusts.    (Attorney  General  v.  Chrie^s 
Hospital,  3  Myl.  &  Keen,  344 ;  see  Attorney  General  v.  Mayor 
of  Brittol,  2  Jae.  &  W.  321 ;  Attorney  General  v.  PotUden,  8 
Sim.  472,  anU,  p.  106.) 
Writor error.      By  stat«  10  &  11  Will.  3,  c.  14,  no  fine,  eonunoa  mooveiy, 
nor  any  jndgment  in  any  real  or  pertonal  action,  shall  be  re- 
versed or  avoided  for  any  error  or  defect  therein,  unless  the 
writ  ef  enror  or  suit  for  the  revcfsing  such  fine,  reeoveiy,  or 
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fifMgd,  be  coinmeBcedy  or  brougbt  and  |Nnseeiited  wMi 
M.  wiUim  tmtot^  yean  after  fuch  fine  lened,  or  <iach  r»- 
Moyaoffend,  or  judgment  sgned  or  entered  of  recoid.  The 
MtcootttnB  a  prDTOO  m  favoarof  penona  under  diioMitiict 
Uagjng  writs  of  enor  withio  five  yean  after  their  removal. 
ItiOB  decided  that  the  writ  conld  not  be  brooght  after  twenty 
JBus^  although  the  title  of  the  party  prowcating  it  at  law  did 
■t  previously  accme.  (Lloyd  v.  Voughan,  2  Str.  1257.) 
Tk  luh  Stat.  4  Geo.  1,  e.  10,  contains  similar  provisions  for 
xiBaag  ines  and  recoveiies,  and  the  6  Geo.  1,  c.6,  the  same 
«&  nspect  to  judgments  in  real  or  penonal  actions. 

BiOi  of  review  have  been  generally  disallowed  after  twenty  Bilb  of 
j«K  bare  elapsed  from  the  time  of  pranonneing  a  decree  review. 
*^  Itts  been  signed  and  iniolled,  by  analogy  to  the  statnte 
10  &  U  Will.  3,  c.  14.    (4  Burr.  1963 ;  1  Br.  P.  C.  95 ;  5 
Br.P.C.  460 ;  6  Br.  P.  C.  395.)    But  persons  under  any  of 
^Utilities  specified  in  thai  statute  are  allowed  the  forther 
pnod  of  five  yean  after  their  removal.    (Lytton  v.  I^tton,  4 
«•  C.  C.  458.5    ^^  petition  of  appeal  from  any  decree  signed  Appeal  to 
9i  ionUed,  or  extracted,  will  be  received  by  the  House  of  Hooie  of 
Rafter  five  yean  from  the  signing  and  inrolling  or  ez-  l^f^** 
todiag  of  such  decree,  and  the  end  of  fourteen  days,  to  be 
ittnmted  from  the  first  day  of  the  sessions  next  ensuing  the 
*ii  five  yean ;  unless  sueh  perfton  entitled  to  such  appeal  be 
*«B  toe  age  of  twenty-one  yean,  or  covert,  non  campoi 
•Mill,  imprisoned,  or  out  of  Great  Britain,  in  which  case  such 
|(Bon  may  bring  his  appeal  within  five  yean  next  after  full 
^1  diBeoverture,  coming  of  sound  mind,  enlargement  out  of 
P^>  or  coming  into  Great  Britain,  &c. :  and  fourteen  days 
^  accounted  from  the  fint  day  of  the  sessions  next  ensuing 
■Kttidfiveyean.    (Lords'  Joum.  24th  March,  1725.) 
^Jcoee  establishing  a  charge  was  carried  into  execution, 
*f^  not  proceeded  on  for  forty  yean,  where  there  was  an 
l^aovlfidgment  within  twenty  yean  of  the  subsistence  of  the 
^'H^    (Barrington  v.  (TBrUn,  I  Ball  &  B.  173;  2  Id. 
^^'i  Ke  19  Ves.  587.)    A  decree  to  carry  into  executbn  an 
^"^MMoB  decree  beinff  reversed,  the  cause  was  remitted,  with 
'**«  to  amend  the  bul,  by  adding  narties  and  making  abetter 
^  as  to  the  original  claim,  notwitlistanding  the  lapse  of  six^ 
^from  the  date  of  the  deed  by  which  the  debt  was  secured, 
Jt^  forty  yean  from  the  date  of  the  erroneous  decree,  as 
*'*'6eQ  the  plaintiff  creditor  and  the  debtor  there  is  no  pre- 
^^ption  from  bpee  of  time,  in  such  a  case  and  upon  such 
1^  •f  the  pleadingB,  diat  the  debt  has  been  paid  ;  but  other 
y*w»»  whose  debts  ought  to  have  been  provided  for  by  the 
^^  night  have  a  right  to  raise  that  question.    (Hamilton 
»-J«ijitoi,2Bligh,lfl9.) 

ne  third  sectbn  of  the  3  &  4  Will.  4,  c.42  (3  &  4  Viet.  Limitation  of 
«^<J5.a.3a,  Ireland),  enacts,  "that  all  actions  of  debt  for  sciionof  debt 
J^ipon  an  mdenture  of  demise,  all  actions  of  covenant  or  5^^«P««>*«>«^ 
^^  upon  any  bond  or  ether  specialty^  and  all  actions  of 
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debt  or  scire  facias  upon  any  recognizance,  and  alio  all  actions 
of  debt  upon  any  award  where  the  tubminion  ia  not  by 
specialty,  or  for  any  fine  doe  in  respect  of  any  copyholcl 
estates,  or  for  an  escape,  or  for  money  levied  on  any  fieri  lacias, 
and  all  actions  for  penalties,  damages,  or  sums  of  money  givexk 
to  the  party  grieved,  by  anv  statute  now  or  hereafter  to  oe  in 
force,  that  shall  be  sued  or  brought  at  any  time  after  the  entt 
of  the  present  session  of  parliament,  shall  be  commenced  and 
sued  within  the  time  and  limitation  hereiuafler  ei  pressed,  and 
not  after ;  that  is  to  say,  the  said  actions  of  debt  for  rent  upon 
any  indenture  of  demise,  or  covenant,  or  debt  upon  any  bond 
or  other  specialty,  actions  of  debt  or  scire  facias  upon  recog^* 
niiance.  within  ten  yeers  after  the  end  of  this  present  sessioD, 
or  within  twenty  years  after  the  cause  of  such  actions  or  suits* 
but  not  after ;  ue  said  actions  bj  the  party  grieved,  one  year 
after  the  end  of  this  present  session,  or  within  two  years  after 
the  cause  of  such  actions  or  suits,  but  not  after;  and  the 
said  other  actions  within  three  years  after  the  end  of  this  present 
session,  or  within  six  years  aner  the  cause  of  such  actions  or 
suits,  but  not  after ;  provided  that  nothing  herein  contained 
shall  extend  to  any  action  given  by  any  statute  where  the  time 
for  bringing  such  action  is  or  shall  be  by  any  statute  specially 
limited/' 
Twenty yeare'     An  action  of  covenant  for  rent  in  arrear  may  be  brought 
arreareorrent  within  the  time  limited  by  3  &  4  Will.  4,  c.  42,  s.  3,  and  is  not 
?Ma?ed"bv^    limited  to  six  years  by  the  42nd  section  of  3  &  4  Will.  4.  c  27. 
deed  may  be  Tindal,  C.  J.,  after  observing  that  the  stat.  3  &  4  Will.  4,  c.  27, 
recovered.      was  not  proposed  to  include  rents  reserved  on  leases,  (see  ante, 
pp.  122—127,)  proceeded,'"  however,  it  is  not  necessary  to  give 
an  opinion  on  the  point ;  for,  on  comparing  the  42nd  section  of 
3  &  4  Will.  4,  c.  27,  with  the  3rd  section  of  3  &  4  Will.  4,  c.  42, 
it  if  was  intended  in  the  former  to  exclude  rent  on  an  indenture 
of  lease,  the  latter  statute  has  now  excluded  that  species  of 
rent  from  the  operation  of  the  former.    The  first  act  received 
the  royal  assent  on  the  24th  July,  1833,  and  was  to  come  in 
force  on  the  1st  January,  1834,  the  second  received  the  royal 
assent  on  the  fourteenth  August,  1833,  and  was  to  come  in 
force  on  the  1st  June,  1833.    The  legislature,  therefore,  by  the 
second  statute  made  a  new  and  distinct  enactment  to  come  into 
operation  before  the  other.  Jf  there  be  any  thing  in  the  second 
irreconcilable  with  the  first,  it  would  be  a  strange  proceeding 
that  the  legislature  should  designedly  pass  one  law  to  be  in 
force  for  some  time  in  one  year,  and  a  different  law  on  the 
same  subject  matter  to  come  in  force  the  next.    But  it  seems 
to  me  that  there  is  nothing  conflicting  in  the  two.    The  words 
of  the  third  section  of  3  &  4  Will.  4,  c.  42,  are  not  merely 
negative  words  but  import  an  affirmative  also,  not  merely  that 
a  plaintiff  may  not  sue  for  rent  accruing  more  than  ten  years 
before,  but  that  he  may  sue  for  all  that  time  to  come  for  rent 
in  arrear  at  the  time  the  act  passed.    Therefore  here  is  in 
August,  1833,  a  legislative  declaration  that  actions  may  be 
brought  for  rent  in  all  that  period ;  compare  that  with  section 
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43,  in  3  &  4  WiU.4»  c.  27,  if  that  section  is  to  be  taken  as 
coBpreliendiDg  similar  causes  of  action.  If  the  forty-seoond 
sselioQ  of  3  £  4  1^1. 4,  c  27,  is  a  genial  enactment,  the 
sshfleqiient  declaration  ti)at  an  action  of  covenant  may  be 
ooonienoed  daring  a  longer  period  is  virtnally  an  exception 
eat  of  the  former ;  we  are  to  reconcile  the  two  enactments  if 
it  be  possible,  bnt  if  it  be  not,  the  alBrmative  and  negative 
eumot  co-exist,  and  the  action  of  covenant  must  be  taken  as 
an  exeeption ;  therefore,  without  affecting  the  clause  in  the 
ficst  statute  further  than  is  necessary  to  give  efiect  to  the  second, 
we  decide  that  the  plea  of  six  years'  limitation  of  the  cause  of 
aetioD  a  bad."  (Paget  v.  FifUy,  2  Bing.  N.  R.  679 ;  3  Scott, 
135;  xe  Paddm  v.  BartUtt,  3  Ad.  &  £11.895;  5  Nev.  & 
M.  %3  ;  JVition  v.  Jaehtm,  2  Brady,  Adair  &  Moore,  1 ; 

«te,  p.  257.) 

An  action  of  debt  upon  a  covenant  in  an  indenture  granting 
an  annuity  or  rent-charge  to  issue  out  of  land,  may  be  brought 
witkxD  the  period  of  twenty  years  limited  by  3  &  4  Will.  4, 
e.  49, 8. 3,  and  is  not  barred  by  3  &  4  Will.  4,  c.27,  s.  42, 
wUefa  limits  the  recoveiy  of  arrears  of  rent  within  six  years. 
IStrackan  v.  Jiumuu,  4  P.  &  Dav.  229 ;  4  Jurist,  1183.) 

It  has  been  already  stated  that  a  court  of  equity  will  adopt 
■any  of  the  provisions  of  the  stat.  3  &  4  Will.  4,  c.  42.  (Hyd4 
V.  Price,  8  Smi.  678 ;  see  anU,  pp.  259,  260.) 

The  4th  eectioD  of  3  &  4  WUl.  4,  c.42,  (3  &  4  Vict.  c.  105,  Bemedy  for 
S.33,  Ireland,)  enacts,  **  that  if  any  person  or  persons  that  infnu,ttmu 
M  or  axe  or  shall  be  entitled  to  any  such  action  or  suit,  or  to  ^vert,&e. 
sachtcire  facias,  (ante,  pp.  263,  264,)  is  or  shall  be,  at  the  time 
of  any  such  cause  of  action  accrued,  within  the  age  of  twenty-one 
jtm,Jewta  covert,  non  cempoa  mentit,  or  beyond  the  seas,  then 
SBch  person  or  persons  shall  be  at  liberty  to  bring  the  same  ac- 
tioDs,  so  as  they  commence  the  same  within  such  times  after  their 
coming  to  or  being  of  full  age,  discovert,  of  sound  memory,  or 
xetnmed  from  beyond  the  seas,  as  other  persons  haviug  no  such 
kipediment  should,  according  to  the  provisious  of  this  act,  have 
done ;  and  that  if  any  person  or  persons  against  whom  there  Abwnce  of 
dall  be  any  such  cause  of  action,  is  or  are  or  shall  be  at  the  defendanu 
tine  such  cause  of  action  accrued,  beyond  the  seas,  then  the  ^^^^'^td?' 
penon  or  persons  entitled  to  any  such  cause  of  action  shall  be  ^'"*         ^' 
at  liberty  to.  bring  the  same  against  such  person  or  persons 
vithin  such  times  as  are  before  limited  after  the  return  of  such 
jBson.  or  persons  from  beyond  the  seas.'* 

The  5th  section  of  3  &  4  Will.  4,  c.  42,  (3  &  4  Vict.  c.  105,  Proviso  in 

ft.  34,  Ireland,)  provides,  **  that  if  any  aduiowledgment  shaJl  ««««  of  ae- 

have  been  made,  either  by  writioff  siened  by  the  party  liable  IL1?TI'!?'*  i. 
v_-^  -         l-ja-  "  ia_  •  !-•    ro«>»t  in  writ- 

oy  virtue  of  such  mdenture,  specialty  or  recognizance,  or  his  ing,orbyp«rt 

sgeot,  or  by  part  payment  or  part  satisfaction  on  account  of  paynenu 
any  principal  or  interest  being  then  due  thereon,  it  shall  and 
Bay  be  lawful  for  the  person  or  persons  entitl^  to  such  ac- 
tions to  bring  his  or  their  action  for  the  money  remaining  un- 
paid, and  so  acknowledged  to  be  due,  within  twenty  years  after 
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such  acknowledgment  by  writing  or  part  payment  or  -pKKi 
satisfaction  as  aforesaid,  or  in  case  the  persoa  or  persoiia  eae 
titled  to  snob  action  shall  at  the  time  of  such  acknowledgmeisl 
be  under  such  disability  as  aforesaid,  or  the  party  *"»^^"g 
such  scknowledgment  he,  at  the  time  of  making  the  same, 
beyond  the  seas,  then  witlun  twenty  years  after  such  disability 
shall  have  ceased  as  aforesaid,  or  the  party  shall  haye  re- 
turned from  beyond  seas,  as  the  case  may  be ;  and  the  plain* 
*  Ltiffe  on      tiff  or  plaintifi  in  any  such  action,  or*  any  indenture,  specialty 
or  tecognizanoe,  may,  by  way  of  replication,  state  such  acknovr* 
lodgment,  and  that  such  action  wss  brought  within  the  time 
aforesaid,  in  answer  to  a  plea  of  this  statute."    (See  the  eases 
as  to  acknowledgments,  ante,  pp.  232 — 246.) 
The  limlu-         The  6th  section  of  3  &  4  Will.  4,  c  42,  (3  dc  4  Vict  c  105, 
lion  after       s.  35,  Ireland,)  enacts,  "  if  in  any  of  the  said  actions  judgment 
jadgmeot  or   j^  given  for  the  plaintiff,  and  tlie  same  be  reversed  by  error, 
Tened.*^^  '^   o'  &  verdict  pass  for  the  plaintiff,  and  upon  matter  alleged  in. 
arrest  of  judgment  the  judgment  be  given  against  the  plaintiff, 
that  he  take  nothing  by  his  plaint,  writ,  or  bill,  or  if  in  anv  of 
the  said  actions  the  defendant  shall  be  outlawed,  and  shall 
after  reverse  the  outlawry,  then  in  all  such  cases  the  par^ 
plaintiff,  his  executors  or  administrators,  as  the  case  shaU 
require,  may  commence  a  new  action  or  suit  from  time  to  time 
within  a  year  after  such  judgment  reversed,  or  such  judgment 
given  against  the  plaintiff,  or  outlawry  reversed,  and  not  after." 
No  Mrt  of         The  7th  section  of  3  &  4  WUl.  4,  c.  42,  enacts,  "  that  no 
V  f  ^°*^^    P*^  ^^  ^^  United  Kingdom  of  Great  Britain  and  Ireland,  nor 
to  bf  dwmS  *«  islAiidB  of  Man,  Guernsey,  Jersey,  Aldemey,  and  Sark, 
beyond  the     nor  any  islands  adjacent  to  any  of  them,  being  part  of  the  do- 
eeu  withiu     minions  of  his  majesty,  shall  he  deemed  to  be  beyond  the  seas 
^Mh?^**  t"'   '^"^i^  ^c  meaning  of  this  act,  or  of  the  act  passed  in  the  2l8t 
year  of  the  reign  of  King  James  the  First,  intituled,  'An  Act 
for  limitations  of  Actions,  and  for  avoiding  of  Suits  in  Law.'  ** 
(See  ante,  s.  19,  p.  181.; 

Notwithstanding  the  act  of  Union,  and  the  3  &  4  Will.  4, 
c.  42,  s.  7,  Ireland  is  still  a  place  binrond  the  seas  within  the 
Stat.  4  Ann.  c.  16,  s.  19,  which  provides  that  if  a  defendant  in 
certain  actions,  at  the  time  the  cause  of  action  accrued,  shall 
be  beyond  the  seas,  the  person  entitled  to  such  action  shall  be 
at  liberty  to  bring  his  acbon  against  such  person  afUr  his  return 
from  beyond  the  seas,  within  the  time  specified  in  that  act  and 
in  the  stat.  21  Jac.  1,  c.  16.  (Lang  v.  Bennett,  I  Mees.  &  W. 
70.  See  Battenby  v.  Kirk,  2  Bing.  N.  C.  603.) 
Beyond  eeu.  No  part  of  the  United  Kingdom,  nor  the  islands  of  Man« 
Guernsey,  Jersey,  Aldemey,  and  Sark,  nor  any  islands  adja- 
cent to  any  of  them,  being  part  of  the  dominions  of  her 
majesty,  to  be  deemed  to  be  .beyond  the  seas  within  the  mAnning 
of  the  aet  3  &  4  Vict  c.  105,  or  of  the  Irish  Statute  of  limita* 
tions,  10  Car.  1,  sess.  2,  c.  6.  (3  &  4  Vict.  c.  105,  s.  36.) 
Pretnmption  Satisfaction  of  money  secured  on  bonds  has  been  long  pr^ 
JJPjymentof  gamed  after  twenty  years.  (3  P.  Wms.  396;  2  Atiu  144.)' 
But  such  presumption  of  payment  might,  like  every  other  mere 
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ip  hsLVt  been  encountered  by  evidence  to  repel  it,  as 
gfheiatereBtwerB  proved  to  have  been  paid  within  the  time  con- 
eehed  to  forniah  the  presomption,  (8  Mod.  278 ;  2  Ld.  Raym. 
1370;  3  Br.  P.  C.  535;  2  8tr.  827;  2  Cox,  118 ,)  or  if  the 
•b&rar  Iiad  had  no  opportunity  nor  means  of  paying,  {Fladong 
T.  Winter,  19  Ves.  196 ;)  or  had  been  abroad  ever  since  he 
kkoowledged  by  letter  the  debt  to  be  due.   (  Newman  v.  NetO' 
MB,  1  ^axk.  N.  P.  C.  101.)    The  simple  payment  of  interest 
vbdh  has  aocmed  within  twenty  years,  is  a  clear  acknow- 
le^^nent  that  the  bond  was  unsatisfied.  Payment  within  twenty 
years  of  intereat,  which  has  accrued  beyond  the  twenty  years, 
■  only  proof  tint  such  a  bond  onoe  existed.    But  a  receipt 
■dcmeaon  the  bond  ngned  by  the  obliffee,  but  prepared  by  a 
third  party,  who  paid  such  interest,  was  held  an  admission  that 
the  dm  vras  subsisting  within  twenty  years.  (^Sanders  v.  Mer9' 
Hdk^  3  Mann.  &  Ryl.  1 16.)    And  even  the  production  of  a 
neeipt  lor  interest  within  twenty  years,  indorsed  on  a  bond  by 
&e  obligee,  though  the  time  when  such  receipt  was  written  and 
Bgned  did  not  appear  otherwise  than  by  the  lAdorsement  itaelf, 
ui  been  held  to  rebut  the  presumption  of  payment.  (Barring- 
1m  V.  Searle,  3  Br.  P.  C.  535 ;  Glyn  v.  Bank  of  England, 
2  Ves.  sen.  43.)    Where,  in  debt  on  a  bond  more  than  twenty 
joas  old,  to  rebut  the  presumption  of  payment,  the  obligee 
fSfe  evidence  of  payment  of  interest  by  the  obligor  to  A.  B. 
e^al  in  amount  to  the  interest  that  would  have  become  due 
m  the  bond ;  it  was  held,  that  an  indorsement  on  the  bond 
i&  the  handwriting  of  the  obligee,  and  which  appeared  to  have 
hen  made  at  or  about  the  time  when  the  bond  was  executed, 
"hA  which  vras  not  proved  to  have  been  ever  seen  by  the 
aU^nr,  stating  that  the  bond  was  given  to  the  obligee  in  trust 
far  A.  B«,  was  admissible  in  evidence  after  the  death  of  the 
aUigee  to  connect  the  payments  of  interest  with  the  bond. 
{Gimdma  v.  Athin,  1  Cr.  &  Mees.  410 ;  3  Tyrw.  289.  See  Mid- 
ikUm  T.  Melton,  10  B.  &  Cr.  317 ;  1  PhUl.  on  Ev.  255,  7  ed.) 
%  Stat.  9  Geo.  4,  c.  1 4,  s.  3,  it  was  enacted,  that  no  indorse- 
Best  or  memorandum  of  any  payment  written  or  made  aAer 
tie  1st  January,  1829,  upon  any  promissory  note,  bill  of  ex- 
dange,  or  other  writing,  by  or  on  the  behalf  of  the  party  to 
vhom  SQch  payment  should  be  made,  should  be  deemed  suffi- 
deat  proof  so  as  to  take  the  case  out  of  the  operation  of  either 
«f  the  statutes,  21  Jac.  1,  c.  16,  or  the  Irish  act,  10  Car.  1, 
SBB.  2,  c.  6.   Generally  speaking,  no  time  short  of  twenty  years 
coaki  of  itself  raise  a  presumption  that  a  bond  had  been  paid; 
aad  even  where  no  demand  had  been  made  during  that  time, 
that  vras  only  a  circumstance  for  the  Jury  to  found  a  presump- 
tioa  upon,  and  was  in  itself  no  legal  bar.    (^Oswald  v.  Le^, 
1  Term  BL  271.)    In  cases  where  satisfution  of  a  bond  has 
beea  presumed  vrithin  a  less  period  than  twenty  years,  some  other 
evidence  has  been  given  in  favour  of  such  a  presumption; 
sodi  as  having  settled  an  account  in  the  intermediate  time, 
without  any  notice  having  been  taken  of  such  a  demand. 

N  % 
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FINES  AND  RECOVERIES. 

3  &  4  William  IV.  c.  74. 

An  Act  for  the  Abolition  of  Fines  and  Recoveries^  (a) 
and  for  the  Substitution  of  more  simple  Modes  <^ 
Assurance^* 

[Mth  August,  1838.] 

DEFINITIONS. 

Be  it  enacted,  by  the  Kind's  most  excellent 

majesty,  by  and  with  the  advice  and  consent  oF 

the  lords  spiritual  and  temporal,  and  commons;, 

in  this  present  parliament  assembled,  and  by  the 

Meaning  of    authority  of  the  same,  that  in  the  construction  of 

^^Z^  this  act  the  word  « lands'*  shall  extend  to  manors, 

ana  ezprefl>  » 

•ions.  advowsons,  rectories,  messuaiies,  lands,  tenements* 

"Lud.."      ^^^^  ,^^^  3^^  heredita^nts  of  any  tenm 

(except  copy  of  court  roll),  and  whether  corporeal 
or  incorporeal,  and  any  undivided  share  thereof^ 
but  when  accompanied  by  some  expression  includ- 
ing or  denoting  the  tenure  by  copy  of  court  roU, 
shall  extend  to  manors,  messuages,  lands,  tene- 
ments, and  hereditaments  of  that  tenure,  and  any 
"  Bitatc"  undivided  share  thereof;  and  the  word  "  estate 
shall  extend  to  an  estate  in  equity  as  well  as  at 
law,  and  shall  also  extend  to  any  interest,  charee, 
lien,  or  incumberance  in,  upon,  or  affecting  lands, 
either  at  law  or  in  equity,-}-  and  shall  also  extend 

*  Tbu  act  doeB  not  extend  to  Irehmd,  but  on  the  15th 
Aup;ust,  1834,  the  statute  4  &  5  WUU  4,  c.  92,  was  p— wdi, 
entitled  **  An  Act  for  the  Abolition  of  Fines  and  RecoverieSy 
and  for  the  Substitution  of  more  simple  Modes  of  Assurance 
in  Ireland."  Tins  act  corresponds  m  most  particulars  with 
the  English  statute.  The  general  period  fixed  for  the  Irish  act 
to  come  into  operation  is  the  31st  October,  1834,  instead  of 
31st  December,  1833. 

t  In  the  glossary  clause  of  the  Irish  act,  the  word  "  estate'' 
is  made  to  extend  to  "  any  interest,  chaige,  right,  titU,  lien, 
or  incumbrance  in,  upon,  or  afiiecting  lands,  either  at  law  or 
in  equity,  whtther  fr^ent  or  vegted,  or  futurt  or  contingont." 
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I,  the  plaintiff  was  entitled  to  recover  it  in  an  action  at 

Isw.     iOr^ery  y.  Hmrman,  1  M.  5c  P.  209 ;  3  C.  &  P. 205; 

The  Cmjforatwn  rf  CUrgtpnen's  Soiu  y.  Swainton,  1  Ves.  aen. 

75 ;  Reiek  v.  Kemugal,  Id.  123;  Rogen  v.  Soutten,  2  Keen, 

SB6  ;   Bothe  ▼.  Crampton,  Cro.  Jac.  612 ;  Davis  v.  R«j^«r, 

2  Lrr.  3 ;  Goring  v.  Goring,  Yelv.  10  ;  itann  v.  Hughes,  7 

T.  R.  350,  n. ;  Childs  v.  Moniiu,  2  Brod.  &  Bing.  460 ;  5  B. 

]loof«,282;  BnMU€.vv.HMt&,3Sim.543;  Holland  y.  Clark, 

1 Y.  &  Coll.  N.  C.  151.  See  Wms.  on  Ezecuton,  1513—1518, 

3kded.)    In  an  action  against  executors  upon  an  account 

Mated  for  a  legacy,  it  is  competent  to  the  plaintiff  to  impeach 

aw  particalar  item  or  items  on  the  credit  side  of  the  account. 

Cams  T.  Savory,  2  Scott,  199 ;   1  Hodges,  269 ;  Gorten  v. 

Hawa,  1  Brod.  &B.  219;  Moert  v,  Moessard,  1  M.&  P.  8; 

Wammf  t.  Eamskaw,  4  Tyrw.  806 ;  Roper  v.  Holland,  3  Ad. 

&  EIL  99  ;  4  Ney.  &  M.  868.)    A  testator  devised  lands  in 

fse,  after  Uie  determination  of  certain  life  estates,  to  A.,  B., 

sad  C,  as  tenants  in  common,  subject  to  and  charged  with 

Ike  payment  of  200^.,  which  he  thereby  bequeathed  to  and  to 

he  equally  divided  among  the  children  of  his  niece.    A.  and 

B.  doring  the  life  of  one  of  the  tenants  for  life,  granted  their 

■veiaioQ  in  two  undivided  third  parts  of  the  lands  to  mort- 

gsgees  for  500  ^ears :  it  was  held,  that  an  action  of  debt 

eaiiid  not  be  maintained  against  the  termors  for  a  share  of  the 

VHH,  so  bequeathed.    (^BraUhwaite  v.  Sdnner,  5  Mee.  &  W. 

313;  3  Jar.  1054.) 


SCOTLAND  AND  IRELAND. 

XLIV.    Provided  always,    and  be  it  further  Act  not  to  ez- 
enaeted,  that  this  act  shall  not  extend  to  Scot-  ^Dd,  nor*to~ 
land ;  and  shall  not,  so  far  as  it  relates  to  any  sdvowtoDs  in 
right  to  permit*  to  or  bestow  any  church,  vicar-  •L^'pn- 
age,   or  other  ecclesiastical  benefice,  extend  to  ■«■*'• 
Ireland,  (n) 

XLV.  And  be  it  further  enacted,  that  this  act  Act  may  be 
may  be  amended,  altered,  or  repealed  during  this  **"^'*  ^  ' 
present  session  of  parliament. 

(n)  See  ante,  p.  209,  n.  ((). 
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trust  or  power  directing  or  authorizing  the  pur- 
««PenoB*"     chase;  and  the  word  ''person"  shall  extend  to  a 
body  politic,  corporate,  or  collegiate,  as  well  as 
Namber  tnd  AQ  individual ;  and  every  word  importing  the  sin- 
gcBder.         gular  number  only  shall  extend  and  be  applied  to 
several  persons  or  things  as  well  as  one  person  or 
thing ;  and  every  word  importing  the  plural  num- 
ber shall  extend  and  be  applied  to  one  person  or 
thing  as  well  as  several  persons  or  thinss;  and 
every  word  importing  the  masculine  gender  only 
shall  extend  and  be  applied  to  a  female  as  well  as  a 
male ;  and  every  assurance  already  made  or  here- 
after to  be  made,  whether  by  deed,  will,  private 
act  of  parliament,  or  otherwise,  by  which  lands  are 
or  shall  be  entaUed,  or  agreed  or  directed  to  be 
Setdcmcnt    entailed,  shall  be  deemed  a  settlement ;  and  every 
appointment  made  in  exercise  of  any  power  con- 
tained in  any  settlement,  or  of  any  other  power 
arising  out  of  the  power  contained  in  any  settle- 
ment, shall  be  considered  as  part  of  such  settle* 
ment,  and  the  estate  created  by  such  appointment 
shall  be  considered  as  having  been  created  by  such 
settlement ;  (d)  and  where  any  such  settlement  is 
or  shall  be  made  by  will,  the  time  of  the  death  of 
the  testator  shall  be  considered  the  time  when  such 
settlement  was  made :  Provided  always,  that  those 
words  and  expressions  occurring  in  this  clause,  to 
which  more  than  one  meaning  is  to  be  attached, 
shall  not  have  the  different  meanings  given  to  them 
by  this  clause  in  those  cases  in  which  there  is  any 
tning  in  the  subject  or  context  repugnant  to  such 
construction. 

Th«  principal      (a)  The  principal  objects  of  this  statute  aie, 

objecta  or  ihit      igt  To  aoolish  fines  and  recoveries,  and  to  make  warranties 

*^^  by  a  tenant  in  tail  no  longer  effectual  for  barring  entails. 

^  2d.  To  enable  a  tenant  in  tail  to  make  an  effectoal  aliena- 
tion by  any  deed  to  be  inroUed,  by  which  a  tenant  in  fee  can 
convey. 

dd.  To  make  the  beneficial  owner  of  an  estate  for  yean 
detenninable  on  life,  or  of  any  greater  estate  prior  to  an  estate 
tail  under  a  settlement,  the  protector  of  the  settlement  for  the 
purpodfe  of  consenting  to  a  disposition  by  a  tenant  in  tail  in 
remainder. 
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•Ufa.  To  repeal  the  statute  11  Hen.  7,  c.  20,  restrainine  the 
aioaticm  by  married  women  tenants  in  tail  of  lands,  of  the  . 
gift  af  their  husbands,  except  as  to  settlements  made  before  the 
faamag  of  the  act  3  &  4  Will.  4,  c.  74. 

5th.  To  provide  new  methods  by  which  estates  tail  and  in- 
terests expectant  thereon  may  be  barred,  as  well  as  to  freeholds 
«  amy  holds. 

6lh.  To  repeal  the  bankrupt  act  6  Geo.  4,  c.  16,  s.  65,  so 
hi  as  relates  to  estates  tail,  and  to  ^ve  to  the  commissioners 
ef  bankrupt  other  powers  of  disposmg  of  the  estates  tail  of 


7A.  To  repeal  the  statutes  39  &  40  Geo.  3,  c.  56,  and 
7  Geo.  4,  c.  45 ;  and  to  extend  the  substitute  for  fines  and 
leoorenes  to  the  case  where  money  is  directed  to  be  laid  out 
ia  the  purchase  of  lands  to  be  setUed,  so  that  any  person,  if 
the  land  were  purchased,  would  have  an  estate  tail  therein. 

8&.  To  enable  married  women,  with  the  concurrence  of 
ihar  husbands,  to  dispose  of  lands  and  money  subject  to  be 
isreBted  in  lands,  ana  to  release  or  extinguish  any  interest 
«  powers  as  if  sole  by  deeds  to  be  acknowledged  by  them 
bdne  Judges,  Masters  in  Chancery,  or  Commissioners. 

By  the  common  law,  before  the  stat.  Westm.  2,  commonly  The  orifUn  of 
cdled  the  statute  de  donU,  (13  Edw.  1,  c.  1,)  there  were  two  «•*«<«*  ^^' 
kads  of  estates  of  inheritance :  the  one  a  fee  simple  absolute, 
vhoe  lands  were  limited  to  a  man  and  to  his  heirs  generally ; 
and  the  other  a  fee  simple  conditwnal,  where  lands  were  given 
to  a  man  and  to  the  heirs  of  his  body.  (See  WUlian  v.  Berke- 
iw.  Plowd.  227—252 ;  2  Prest,  on  Est  323—354.) 

The  estate  of  a  tenant  in  tail  ^w  out  of  the  ancient  con- 
veyanoes  to  a  man,  and  to  the  heirs  of  his  body.  Under  such 
a  eonveyancie,  it  was  held  at  common  law,  that,  until  issue 
hon,  the  grantee  had  not  the  absolute  property  in  the  estate, 
it  bebig  limited  by  the  grant,  not  to  his  general  heir,  but  to  the 
kiis  of  his  body ;  but  that  the  moment  issue  was  bom,  the 
eoadition  being  performed,  the  estate  became  absolutely  his 
Bfupeity  for  some  purposes,  (2  Bl.  Comm.  Ill),  and  he  could 
oppose  of  it  in  the  same  manner  as  if  he  had  held  it  in  fee  sim- 
ile. The  legislature,  however,  thought  fit  to  interfere ;  and 
\j  the  statute  de  donis  it  was  declared  that  the  will  of  the 
ion  or  grantor  should  be  observed,  and  that  an  estate  so 
grated  to  #  man  and  the  heirs  of  his  body  should  descend  to 
tbe  isBoe,  and  that  be  should  not  have  power  to  alienate  the 
estate.    (3  Madd.  531,  532.) 

Two  things  are  essential  to  an  entail  within  the  statute  de  What  may  be 
isau.  One  requisite  is,  that  tbe  subject  be  land  or  some  other  enuUco. 
thing  of  a  real  nature.  The  other  reauisite  is,  that  the  estate 
in  it  he  an  inheritance.  Therefore  neither  estates  pur  auter  vie 
m  lands,  though  limited  to  the  grantee  and  his  heirs  during 
^  life  of  cestui  que  vie,  nor  termefor  years,  are  entailable  any 
more  than  personal  chattels ;  because  as  the  latter,  not  being 
ci&er  interests  in  things  real  or  of  inheritance,  want  both 
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requisites ;  so  the  two  foxmer,  though  interests  in  things  res/, 
yet  not  being  also  of  inheritance,  ere  deficeint  in  4me  requisite* 
However  estates  pur  avert  oi<,  terms  for  years,  and  penonal 
ehattek,  may  be  so  settled  as  to  answer  the  purposes  of  an 
entailed  estate*  and  be  rendered  unalienable  almost  for  as  long 
a  time  as  if  they  were  entailable  in  the  strict  sense  of  the  wor£ 
(Hare.  Co.  litt.  20,  a,  n.  (5).  See  Feame,  495—501,  7th ed.) 
Copyholds  cannot  be  entttled,  except  by  custom.  (3  Rep.  8 ; 
2  Bl.  Comnu  113.    See  pott,  note  to  section  60.)    And  if 
an  annuity  be  granted  out  of  personal  estate  to  a  man  and  the 
heirs  of  hit  My,  it  b  a  fee  conditional  at  common  law,  and 
there  can  be  no  remainder  or  further  limitation  of  it ;  and  when 
the  grantee  has  issue,  he  has  the  full  power  of  alienation,  and 
of  banine  the  possibility  of  its  levertmg  to  the  grantor  by  the 
failure  of  the  issue  of  the  grantee.    (2  Ves.  sen.  170  -,  1  Br* 
C.  C.  325.)    A  quad  estate  tail  in  lands  held  fur  auter  via 
may  be  barred  by  deed,  surrender,  or  even  by  articles ;  (Guy 
V.  iiannock,  2  Eden,  339;  see  16  Ves.  313 ;  Coop.  C.  C.  178; 
1  Mer.  655 ;)  but  not  by  wilU    (Hoptam  v.  Bamadge,  Bat^, 
365;  1  Sch.  &  Lef.  281 ;  1  Ball  &  B.  77  ;  but  see  6  T.  R. 
292,  contra.)    So  by  the  surrender  and  renewal  of  a  lease  for 
lives  by  the  first  quad  tenant  in  tail  of  it,  even  without  the 
concurrence  of  the  trustees,  he  may  acquire  the  absolute  owner* 
ship  of  the  lease.    (Blake  v.  finales,  1  Coz,  266 ;  3  P.  Wms. 
10.  note  1,  by  Cox.    See  Coop.  R.  184,  185.)    But  a  quati 
tenant  in  tail  in  remainder  of  an  estate  pur  autre  vie,  after  an 
estatefbr  life  to  some  other  person  with  remainder  over,  oould  not 
by  his  own  act,  by  fine  or  otherwise,  in  the  lifetime  of  the  tenant 
for  life,  and  without  his  concurrence,  bar  the  remainders  over. 
{Slade  V.  Pattittm,  5  Law  Joum.  N.  S.  Chancery,  51,  afiiimed 
on  appeal  to  the  Lords  Commissioneis,  July,  1835.   See  Watt* 
neyt  v.  ChavpeU,  3  Br.  P.  C.  50.)    So  where  an  estate  pur 
autre  vie  b  limited  to  one  for  life  with  remainder  over,  there 
the  first  taker  cannot  bar  the  remainder,  unless  the  remainder- 
man in  tail  joins.    (Lew  v.  Barron,  3  P.  Wms.  262 ;  Oibrey 
V.  Bury,  1  Ball  &  B.  53.)    The  statute  3  &  4  WUl.  4,  c  74, 
has  not  altered  the  law  with  respect  to  quasi  entails  in  estates 
pur  autrt  vie,  or  in  mere  chattels.    (See  SheUbrd  on  Wills* 
pp.  89,  90.) 

Entailed  estates  were  made  by  the  statute  de  donit  unalien- 
able, and  neither  the  issue  nor  the  remainder-me§  oould  be 
barred ;  that  consequence  was  soon  found  by  experience  pro- 
ductive of  great  inconveniences,  by  preventing  mrfeitures  of 
estates,  and  taking  away  the  power  of  raising  money  upon  them 
for  the  purposes  of  trade  and  commerce,  or  as  a  provision  tor 
the  Youngw  children  of  families.  Ajid  soon  after  the  pasnog 
of  tnat  statute,  which  it  was  found  impracticable  to  repsal» 
means  were  devised  for  breaking  through  it,  by  common  reco- 
veries, which  were  first  established  by  a  judicial  determinatioa 
in  Taltarum't  case,  (2  Edw.  4,  14  &  19 ;  Haidr.  209 ;  WU* 
les.  Rep.  452.)  Common  recoveries  were  bonsidered  only  s» 
common  assurances,  and  not  at  Ul  as  real  transactions,  being 
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on  reeord  borrowed  from  the  eodesiastics  (who 
them  to  evade  the  statatei  of  mortmain)  in  order  to 
pre  a  tenant  in  tail  an  abaolnte  power  to  dispaee  of  his  estate, 
as  if  be  were  tenant  in  fee  simple.  (Willes  Rents.  448,  551 ; 
iJ.  B.  Mooie,ea7;ST.  R.  109,n.  See  Shelford  on  Mort- 
■ain  mad  Charities,  pp.  13*  13.)  As  a  common  recovery  pmr- 
MBd  the  forms  of  a  real  action,  it  was  absolutely  necessary 
that  the  TOiicfaee  against  whom  the  indgment  was  obtained 
Aseld  heve  been  living  on  the  day  when  such  judgment  was 
|iven  by  the  oonrt,  lor  otherwise  the  judgment  was  erroneous. 
(flro— w  V.  Swan,  3  Burr.  1595 ;  S.  C.  1  Bl.  Rep.  496,  526 ; 
f  Br.  P.  C.  333 ;  2  Saund.  42.)  The  necessair  information 
en  this  subject  will  be  found  in  Cruise's  Dig.  vol.  5 ;  1  Pies- 
tan'a  Cmtwmj. ;  Coventry's  Treatiw  on  Common  Recoveries ; 
flMppeid's  Tovehst,  by  Preston  ;  Doe  d.  LumUy  v.  Earl  of 
auMhoTowigh,  8  Ad.  &  Ell.  1. 

The  law  respecting  fines  and  rocoveries  is  every  day  be- 
eonig  of  leas  practiou  application ;  but  some  knowledge  upon 
te  subject  16  still  required  in  the  investigation  of  titles,  and 
mil  lead  to  the  better  understanding  of  this  statute.  The 
|BDeral  objects  of  fines  and  recoveries  bebg  clearly  explained 
m  the  tint  raport  of  the  commissionera  of  real  property,  some 
tdiaels,  with  some  variations  and  references,  are  added  in  the 
Mlewing  note. 

"  A  fine  in  its  origin  was  an  amicable  composition,  by  leave  Definition  of 
sf  ^  kiiig  or  hii  justices,  of  an  actual  suit,  whereby  the  lands  «  fln«  and  its 
nero  aelmowledfled  to  be  the  right  of  one  of  the  parties,  and  ^^''- 
al  eommon  law  Si  persons  were  barred  by  it  who  did  not  claim 
wilimi  m  year  and  a  day.  The  safe  title  acquired  by  this  pro- 
ems led.  It  is  suj^posed,  to  the  practice  of  transfiBrring  lands  by 
■eaas  of  a  fictitious  suit  of  the  same  nature  as  the  real  suit 
■here  alluded  to.  This  is  the  origin  of  the  fines  of  the  present 
dsy,  which,  subject  to  certain  modifications  made  from  time 
t»  time  bj  statutes,  have  been  in  use  for  centuries.  The  bar 
hf  BOB-cMim  afler  a  year  and  a  day  on  fines  at  common  law 
eas  taken  away  by  the  statute  84  Edw.  3,  c.  16.  The  statutes 
1  Bidi.  3,  c.  7,  and  4  Hen.  7,  c  24,  have  declared,  that  a  fine 
■edaimed  in  four  snccessiye  terms,  the  first  proclamation 
bebg  made  in  the  term  in  which  the  fine  is  engrossed,  shall 
ate  as  a  bar  by  non-claim  at  the  end  of  five  years  after 
last  proclamation,  but  with  a  certain  limited  extension  of 
in  die  cases  of  infancy,  coverture,  lunacy,  and  absence 
;  and  by  the  latter  statute,  and  the  statute  32  Hen. 
fi,'e.  36,  the  further  effect  of  ^^wrinff  estates  tail  was  given  to 
Imb  levied  with  proclamations.  Tne  two  last  statutes  gave 
an  to  a  dislinetion  between  the  fines  levied  with  prodamationB 
and  fines  levied  without  proclamations,  the  latter  being  fines 
at  eesnaMA  law,  and  havmg  those  efiects  only  winch  fines  had 
knasediately  after  the  passinff  of  the  statute  34  Edw.  3,  c.  16. 

*  There  were  four  sorts  of  fines,  vis.  1st,  a  fine  '  5vr*e«ii«-  Different  sorts 
da  droU  eamt  eso,  ^c.;'  2dly,  a  fine  'Sur  eomaanea  d$  ^  fln«** 
;'  8dly,  a  fine  "  9Kr  dPnctnit/  and  4th}y,  a  fiaa 
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'  Sur  done  grant  et  render.*  The  first  and  third  were  those  in 
general  use :  the  second  was  sometimes  used,  but  the  same  pur> 
Doses  could  be  attained  either  by  the  first  or  third.  The 
fourth  had  become  obsolete.  The  first  was  always  levied  with 
proclamations,  and  so  it  seems  was  the  fourth  fine.  But  the 
second  and  third  were  usually  levied  without  proclamations. 
Operation  of  "  The  three  principal  uses  to  which  fines  were  applied  were, 
flnei.  lo  \^^  estates  tail,  and  enable  a  tenant  in  tail  to  acquire  or 

pass  a  base  fee  determinable  on  the  failure  of  the  issue  in  tail, 
(see  Stat.  32  Hen.  8,  c.  36,)  to  gain  a  title  by  non-claim,  (see 
ante,  p.  128,)  and  to  pass  the  estates  and  bar  the  rights  of 
married  women.  (See  note  to  section  91,  poft.)  For  the  first 
two  objects  the  first  fine  was  usually  resorted  to.  The  last  ob- 
ject was  often  accomplished  by  the  first  fine,  sometimes  by  the 
second,  but  more  frequently  by  the  third,  which  was  usually 
resorted  to  for  conveying  the  life  estates  and  interests  of  mar- 
ried women,  and  for  creating  terms  of  years  to  bind,  by  way 
of  estoppel,  their  contingent  or  executory  or  other  estates  and 
interests.    (See  Co.  Litt.  121,  a.  n.) 

"  A  fine,  according  to  the  sort  used,  would  also  produce  the 
following  effects : — it  would  operate  by  estoppel  in  other  cases 
beside  the  one  above  noticed ;  (see  note  to  section  20,  posi)i 
it  would  operate  as  a  confirmation  of  all  prior  defeasible  estates 
or  charges  made  by  the  party  levying  it ;  it  would  release  or 
extinguish  rights,  interests,  and  powers ;  (see  note  to  section  34, 
pott) ;  it  would  destroy  or  extinguish  contingent  remainders 
and  executory  interests ;  it  would  create  a  discontinuance  when 
levied  by  a  tenant  in  tail  in  possession ;  (see  ante,  p.  227)  ; 
it  would  revoke  devises,  (see  Shelford  on  Wills,  pp.  210, 212,]) 
and  when  levied  by  a  tenant  for  lifis  or  in  tail  alter  possibility 
of  issue  extinct,  or  by  a  tenant  for  years,  or  by  a  copyholder, 
it  would  produce  a  forfeiture ;  and  when  levied  by  a  tenant  in 
tail,  with  the  immediate  remainder  or  reversion  in  fee  to  him- 
self, the  base  fee  acquired  by  the  fine  would  merge  in  the  re- 
mainder or  reversion,  which  would  immediately  become  an 
estate  in  possession,  and  all  the  estates  and  charges  made  on 
the  remamder  or  reversion  not  only  by  the  tenant  in  tail  him- 
self, but  also  by  those  who  were  previously  entitled  to  the  re- 
mainder or  reversion,  would,  in  consequence  of  the  meiver, 
be  let  into  possession,  and  become  mimediataly  available. 
(See  note,  section  39,  pott,) 
Definition  of      "  A  common  recovery  was  a  judgment  in  a  fictitious  suit,  in 
a  commoB      t]je  nature  of  a  real  action,  brought  by  the  demandant  against 
luTorigin.       ^®  tenant  of  the  freehold,  who  vouched  some  person  to  war- 
rant the  lands,  and  judgment  was  given  for  the  demandant  to 
recover  them  against  the  tenant,  in  consequence  of  the  person 
vouched,  or  the  person  last  vouched,  if  tnere  should  be  more 
than  one  vouchee,  making  default  in  defending  the  title  to  the 
lands,  which  title  he  was  supposed  to  have  warranted.    In  a 
recovery,  the  regular  process  of  a  real  action  was  pursued 
throughout,  and  no  compromise  took  place  as  in  a  fine.    Com- 
mon recoveries  were  invented  by  ecclesiastics  in  order  to  elude 
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ike  sMtnteB  of  Mortmain,  and  were  in  constant  use  for  that 
pvpose  until  checked  by  the  statute  Westminster  2, 13  £dw.  1 , 
e.  32.  In  consequence  of  the  principles  laid  down  in  the  12 
£dw.  4,  in  TaUoTum's  case,  a  common  recovery  was  afterwards 
applied  to  the  purpose  of  evading  the  statute  of  Westminster  2, 
13  Edw.  1,  c.  1,  commonly  callMl  the  statute  Dt  Donii  Condu 
timaiibuif  by  virtue  of  which  the  old  common  law  estate  of 
fee  simple  conditional  was  abolished,  and  the  modem  estate 
nil  was  introduced,  with  such  rebtrictions,  that  the  tenant  in 
tail  could  not  alienate  the  lands  entailed,  nor  make  them  sub- 
ject to  bis  debts  in  the  hands  of  his  successors,  nor  were  they 
uUe  to  forfeiture  for  felony  or  treason,  the  last  of  which  inci- 
dent vres,  in  those  disturbed  times,  considered  by  the  crown  as 
a  serious  evil.  In  the  long  interval  of  nearly  two  hundred 
yens  between  the  passing  of  the  statute  Dt  D^nit  and  the  ap- 
pfication  of  recoveries  to  the  evading  of  that  statute,  there  was 
10  eontrirance,  except  that  of  warranW  in  a  few  cases,  by 
vhidi  lands  entailed  could  be  imfettered.  During  that  inter- 
nl  many  attempts  were  made  in  parliament  to  procure  the 
lepeal  m  that  statute,  but  without  success,  on  account  of  the 
iniftirm  opposition  of  the  great  landed  proprietors.  Awkward 
V  was  the  contrivance  of  a  recovery  for  unfettering  lands  en- 
tnledy  yet  it  was  considered  a  great  boon  to  the  pubUc,  because 
k  removed  the  mischiefs  which  arose  from  the  tendency  of  the 
Mtnie  D«  Donis  to  establish  perpetuities. 

"  The  principal  use  of  a  recovery  was  to  enable  a  tenant  in  Operation  of 
tail  to  bar  not  only  his  estate  t«l,  but  also  all  remainders,  *  recovery. 
icversioDS.  conditions,  collateral  limitations,  and  charges,  not 
prior  to  the  estate  tail,  and  to  acquire  or  pass  a  fee  simple  or 
an  estate  commensurate  with  the  estate  of  the  settlor ;  but  a 
levosion  vested  in  the  crown  could  not,  as  it  is  generally  un- 
derstood, be  barred  by  a  recovery.    (See  section  18,  poft,.and 

"  A  recovery  would  produce  other  effects,  viz.  it  would 
meiale  by  estoppel,  when  suffered  without  a  proper  tenant  to 
the  pneeipe,  or  bj  persons  having  contingent,  or  expectant  or 
otfao'  Tights  or  mterests,  or  by  expectant  heirs,  and  in  some 
other  cases  so  as.to  conclude  the  parties  suflferinff  it  and  all 
pertODS  claiming  under  them,  except  issue  in  tail;  it  would 
operate  as  a  confirmation  of  all  prior  estates  or  charges  made 
if  the  tenant  in  tail  who  suffered  it.  (See  note  to  sect.  38, 
piU)  It  would  release  or  extinguish  rights,  interests,  and 
povers;  it  would  destroy  or  extinguish  continent  remainders 
and  executory  interests ;  it  would  work  a  discontinuance  to 
die  issue  in  tail,  if  not  duly  suffered  by  tenant  in  tail ;  it  would 
revoke  devisM.  (See  Shelford  on  Wih,  210,  212.)  It  would 
create  a  f<»liBiture  in  many  cases,  when  suffered  by  a  tenant 
Sat  life,  or  by  pjersons  not  havinff  the  freehold. 

"  Although  it  was  not  usual  to  suffer  a  recovery,  except 
when  it  was  necessary  to  bar  entails  and  remainders  over,  yet 
when  resorted  to  for  those  purposes,  it  was  not  unfrequently 
made  use  of  at  the  same  time  to  convey,  release,  bar  or  extin- 
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guifih  the  estates,  rights,  powers,  and  interests  of  married  wo-    ** 
men  and  others.  -^> 

Nseoury  «  In  order  to  operate  as  a  bar  to  an  eetale  tail*  and  the    *■ 

^^^J^fyf  lemainderi  and  reversion,  it  was  necoMaiy  that  a  oToper  writ  ,  '^^^ 
ImitIi^m.  should  be  brought,  and  that  there  should  be  a  demandant,  *>^< 
tales  tail  and  tenant  and  vouchee.  The  writ  must  have  been  brought  by  '"" 
renisliiden.  a^^  demandant  against  the  person  who  had  the  immediate 
freehold,  who  was  technically  called  the  tenant  to  the  ]n«etpf ; 
for  all  actions  to  recover  the  seisin  of  lands,  to  be  efiectoaly 
must  be  brought  against  the  actual  tenant  of  the  freehold* 
Hence  a  tenant  in  tail,  who  luid  not  himself  the  immediste 
freehold,  must,  in  order  to  bar  by  a  recovery  the  entail  and 
the  remainders  and  reversion,  have  procured  the  coneurrenee 
oC  the  person  who  had  the  immediate  estate  of  firediold.  In 
consequence  of  the  difficulties  which  frequently  oceuned  in 
procuring  a  conveyance  from  lessees  for  lives  to  make  a  tenant 
to  the  ifriteip$,  their  concurrence  was  dispensed  with  by  the 
staL  14  Geo.  2,  c  20;  (21  Geo.  2,  c.  11,  Ireland;)  and  by 
the  same  statute  the  pereon  entitled  to  the  first  estate  for  liie» 
or  other  greater  estate  in  reversion  ezpeetant  on  the  leases, 
was  made  competent  to  make  the  tenant  to  the  prmeife,  and 
was  for  that  nurpose  considered  as  having  the  immediate  es- 
tate of  freehold.  The  common  law  required  that  a  tenant  te 
the'ptcdps  in  a  recovery  should  have  the  freehold  before  and 
at  ihe  time  of  judgment  given.  But  the  aboye-mentioned 
statute,  14  Geo.  2,  c.  20,  has  made  a  recovery  Talid,  if  the 
freehold  is  vested  in  the  tenant  to  the  prceips  befoie  the  end 
of  the  term,  peat  session,  session  or  assizes  in  which  it  wae 
suffered,  notwithstanding  the  fine  or  deed  for  making  the  tenant 
to  the  pr^teipt  should  be  levied  or  ezeeuted  afler  the  judgment 
had  been  given  in  such  recovery,  and  the  vrrit  of  seism  had 
been  awarded.  Thus  it  appears  that  the  legislature  had  re- 
lieved common  recoveries  from  one  of  the  requisites  in  real 
adverse  suits,  and  in  doing  so  had  incumbered  diem  with  a 
legal  fiction.  In  a  recovery  by  a  tenant  in  tail,  it  was  neoes- 
saij  that  be  should  vouch  some  penon  to  warranty.  If  the 
wnt  was  brought  by  the  demandant  against  the  tenant  in  tail, 
and  he  vouched  over  another  perwn,  the  ncp^&y  only  barred 
the  estate  tail,  of  which  the  tenant  in  tail  was  then  seised,  and 
the  remainders  and  reversion.  This  recovery  was  called  a 
reooveiy  with  single  voucher.  If  the  writ  was  brou^^fat  by  the 
demandant  against  another  penon  who  had  the  unmediaie 
estate  of  freehold,  and  that  person  vouched  the  tenant  in  tail* 
and  he  vouched  over  another  person,  the  recovery  bctfred  all 
estates  tail  of  or  to  which  the  tenant  in  tail  was  or  ever  had 
been  seised  or  entitled,  and  Uie  remainders  and  reversion. 
This  recovery  was  called  a  recovery  with  double  voueher.  If 
there  were  two  estates  tail  easting  at  one  time  in  distinct  per- 
sons, the  one  bemg  derived  out  of  the  other,  a  recovery  with 
treble  voucher  was  sometuDaes  suffered,  althoufffa  the  neoesrity 
of  such  a  recovery  was  considered  doubtfril.  In  this  ease  the 
writ  was  brought  by  the  demandant  agahwt  some  penon  iHie 


PIKSS  AFD  BECOVBRIE8.  £79 

kad  tbe  hmnediite  estate  of  freehold,  not  being  either  of  the 

teoute  in  tail,  and  that  person  Yoached  the  tenant  of  the  da- 

oraitiire  catale  tail,  who  nmched  over  the  tenant  of  the  ovigiaal 

crtafe  tajlp  and  he  yonched  over  another  penon.    The  penoa 

ttikefy  Toiiched,  or  last  yoached,  was  alwaya  some  officer  of 

Ae  ooort  where  the  reooyeiy  was  snffeied,  and  he  was  calM 

Ae  coaumau  vouchee.    It  was  not  naual  to  suffer  a  recovery 

with  aingle  voucher.    In  the  case  of  a  recovery  with  doable 

or  treble  voucher,  the  person  having  the  first  estate  of  freehold 

eaoveyed  it  to  a  stranger  te  make  bun  tenant  to  the  fneeipe  ; 

Ae  tenant  must  have  appeared  in  court,  either  personally  or 

by  attoRiey,  and  therefore  some  person  in  the  hatnt  of  attend* 

agtfae  oouit  where  the  recovery  was  sufiered  was  usually  made 

the  tenant,  in  order  to  save  the  expense  and  delay  of  a  com- 

■ossicm  of  dtdimaa  poUttatem,  which  must  have  been  incuned 

if  the  tenant  appeared  by  attorney.    It  was  not  necessary  that 

the  demandant  should  appear  m  court;  but  eveiy  vouchee 

must  have  appeared  in  court,  either  in  person  or  by  attorney* 

The  demandant  had  judgment  to  recover  the  land  a^^ainst  the 

tenant,  and  the  tenant  had  judgment  to  recover  of  his  vouchee 

land  of  equal  value,  in  recompense  for  the  land  lost  by  hie 

ddkalt ;  and^  if  there  were  several  successive  vouchees,  each 

mon  yonching  had  judgment  to  recover  of  hk  vouchee  in 

he  manner.  The  supposed  recompense  in  value  to  the  tenant 

tad  vouchee,  or  each  succeesive  vouchee  except  the  laat,  was 

anally  assigned  as  the  reason  why  the  issue  m  tail  and  the 

amainden  and  reversion  were  barred  by  a  recovery. 

"  In  consequence  of  its  being  required  that  the  tenant  to  M behieA 
&e  pnedjf  should  have  tbe  freehold,  great  difficulties  were  *J[^*^£j]|[^''''^ 
frequently  thrown  in  the  way  of  baning  entails,  and  occasion-  ^* hcfrM-^ 
tUy  aerions  mischiefB  arose.    So  long  as  the  freehold  remained  bold  beinc'in 
ia  the  tenant  for  lifo,  or,  if  there  should  be  no  tenant  for  life,  the  tenant  to 
ia  the  tenant  in  tail,  who  were  to  suffer  the  recoveiy ,  there  ^^  pnsdpe. 
vas  no  difficulty.  But  it  often  happened  that  the  frediold  vraa 
ia  a  trustee,  or  had  been  alienated  by  the  tenant  for  life  or 
teaant  in  tail,  and  the  penon  in  whom  tt  was  vested  could  not 
hi  traced,  or  would  refuse  to  concur  in  making  the  tenant ; 
awMimffs  it  was  a  question  of  constraction  whether  the  free- 
kid  waa  yested  in  trustees.    If,  under  the  impreesion  that 
ftcy  had  not  the  freehold,  they  were  not  made  to  join  in  the 
eoBfeyance  to  the  tenant,  the  recovery  may  be  void.    Not 
^frequently,  frtmi  omitting  to  investigate  the  title  when  a 
neoveiy  was  to  be^  suffered,  or  from  some  other  cause,  it  vraa 
ast  known  that  tlie  freehold  was  in  a  trustee,  or  that  it  had 
been  aliened,  and  from  ignorance  of  this  circumstance  the 
iteovery  was  void.    These  mischiefr  could  only  be  remedied 
\j  obtaining  the  concurrence  of  the  person  in  whom  the  free- 
hold was  vested,  and  suffering  a  new  recovery.    If  a  recoveiy 
ihoald  be  void  for  want  of  a  proper  tenant  to  the  fr^eip;  and 
the  deisct  should  not  be  discovered  in  the  lifetime  of  the  tenant 
ia  tail  who  suffered  it,  the  evil  was  incurable,  and  the  estate 


280  3  &  4  William  IV.  c.  74. 

might  be  lost  by  the  persons  claiming  under  the  Fecovery. 
(See  1  Prest  on  Conv.  ]).  28.) 

"  When  a  tenant  in  tail  in  remainder  was  desirous  of  sufier- 
ing  a  recovery,  he  was  at  the  mercy  of  the  person  having  the 
freehold,  who  had  it  in  his  power  to  witnhold   his  assent. 
There  were  instances  of  this  power  being  abused,  and  of  the 
person  having  the  freehold  extorting  from  the  remainder>man 
a  consideration  for  his  concurrence.    This  sometimes  occurred 
when  the  freehold  continued  in  the  first  tenant  for  life,  who 
might  or  might  not  be  connected  with  the  remainder-man ;  but 
it  more  frequently  occurred  when  the  freehold  was  vested  in 
an  alienee,  who  was  generally  a  stranger.    There  were  cases 
in  which  great  skill  and  caution  must  have  been  used  in  making 
the  tenant  to  the  prcctps,  in  order  to  preserve  powers,  rights, 
and  interests,  which  might  otherwise  be  prejuaiced  or  extin- 
guished, as  the  following  examples  will  show.    If  a  tenant  for 
life  conveyed  to  a  tenant  to  the  precipe  to  enable  a  remainder* 
man  in  tau  to  suffer  a  recovery,  he  would,  without  caution,  have 
extinguished  the  powers  annexed  to  his  estate  for  life,  and  let  in 
upon  nis  own  estate  the  incumbrances  of  the  remainder-man. 
Ine  expedients  adopted  to  prevent  this  mischief  are  extremely 
subtle  and  artificial.     (See  note  to  section  34,  post.)     By 
similar  expedients,  a  tenant  for  life  with  a  contingent  remaind^ 
in  tail,  either  to  himself  or  hb  children,  might  assist  a  remote 
remainder-man  in  tail  in  suffering  a  recovery  without  destroy- 
ing the  contingent  remainder,    if  a  person  having  either  an 
estate  tail  or  an  estate  for  life,  with  a  contingent  remainder  to 
his  children  (but,  as  not  unfrequently  happened,  it  is  doubtful 
which),  was  desirous  of  barring  his  supposed  estate  tail  by  a 
recovery,  but  at  the  same  time  wished  to  prevent  the  forfeiture 
of  his  supposed  life  estate  and  the  destruction  of  the  contingent 
remainder,  a  different  contrivance,  no  less  artificial,  was  re- 
sorted to.    In  recoveries  of  copyholds,  most  of  these  precau- 
tions were  unnecessary.    After  the  demandant  had  obtained 
judgment  in  a  recovery,  a  writ  of  seisin  was  sued  out,  to  be 
executed  bv  the  sheriff  of  the  county  where  the  lands  lie.  and 
he  returnedf  that  he  had  executed  the  writ,  and  delivered  seisin 
of  the  lands  to  the  demandant.    But  this  was  a  false  return, 
for  the  writ  was  never  executed,  and  seisin  was  never  in  fact 
delivered.    So  that  while  the  law  required  that  the  demandant 
should  recover  against  the  actual  tenant  of  the  freehold,  when 
he  had  reooveied  the  lands,  it  failed  in  the  final  object  of  the 
action,  namely,  that  of  giving  him  possession.    Thus  the  suit 
was  to  commence  with  ul  the  formalities  of  a  real  action,  but 
to  end  with  dispensing  with  the  only  obiect  of  those  formalities, 
namely,  to  give  to  the  demandant  tne  lands  sued  for."" 
(Fint  Report  of  CommiMtwnirs  of  Real  Property,  ordered  by 
the  Houee  of  Comnwnt  to  he  printed,  20  May,  1829,  p.  20—25.) 
Base  fee.  (6)  The  species  of  base  fee  here  defined  is  thus  described 

by  Lord  Coke :  where  tenant  in  tail  bargains  and  sells  the 
estate  to  another  and  his  heirs,  and  aftenrnds  levies  a  fine  to 
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kin  aad  his  hein  with  prodamatioiisi  he  has  an  estate  in  fee- 
■Bi|ile  as  long  as  the  tenant  in  tail  has  heirs  of  his  body,  de- 
aved  out  of  the  estate  tail,  this  being  an  inferior  and  subordi- 
late  estate^  a  remainder  or  levenion  may  be  expectant  upon 
iL  (S^iMmr's  ease,  10  Bep.  97  b,  98  a ;  see  2  Ld.  Raym. 
*  1148  ;  FlowcL  557 ;  Co.  Utt.  18  ;  Shop.  T.  46,  103.  402 ;  3 
isoa.  117  ;  1  Prest.  on  Estates,  431,  2.)  Thus,  suppose  A. 
bog  tenant  in  tail  general,  levied  a  fine  with  proclamations, 
ike  estate  tail  was  converted  into  a  base  or  determinable  fee, 
wmUd  subsist  as  lone  as  there  was  any  issue  inheritable 
the  intail,  and  on  me  failure  of  such  issue,  the  person 
I  remainder  afker  the  estate  tail  was  entitled  to  enter. 
clearlT  settled  that  a  release  or  bargain  and  sale  by  a 
in  tail  gave  a  ban  fee,  voidable  by  the  issue  in  tail. 
{Mmeksi  ▼.  Clark,  2  Ld.  Raym.  779 ;  S.  C.  Salk.  619 ;  Com. 
120;  7  Mod.  18;  11  Mod.  19;  Goodrightd,  TyrreUv.  Mead, 
3  Boir.  1703 ;  Seymour's  ease,  10  Rep.  95 ;  Doe  d.  Neville  v. 
Sh«r9,  7  Term  Rep.  276.) 

(e)  The  word  divest  signifies  nothing  more  than  a  mere  Diveic 
^ipRvation  of  the  possession.  (Cow.  Dict.^  But  the  words 
jmt  to  a  ri^t,  have  a  more  extensive  si^pufication,  as  they 
Bean  a  deprivation,  not  only  of  the  possession,  but  also  of  the 
lig^  of  possession  ;  for  when  an  estate  is  turned  to  a  right, 
mt  owner  has  only  the  jus  proprietatis,  or  mere  right  of  pro- 
|aty,  which  could  not  be  regained  by  a  possessoiy,  but  only 
W  a  real  action.  (See  1  Burr.  107 ;  1  Taunt  578,  588 ;  1 
f.  R.  738  ;  Butl.  Co.  Litt.  239  a,  n.  (l.)> 

(d)  It  1^  been  established  ever  since  the  time  of  Lord  Relation  of 
Coke  (Sir  Edward  Clere*s  ease,  6  Rep.  18,)  that  where  a  ^P^^"^**^ 
power  of  appointment  over  real  estate  is  executed,  that  the^*^'^^^^ 
appointee  takes  under  him  who  created  the  power,  and  not  power, 
vader  him  who  executes  it.  The  estates  limited  in  default  of 
and  until  the  execution  of  the  power  are  defeated  by  an  ap- 
poiatment,  for  the  execution  of  a  power  is  the  limitation  of  a 
use  under  and  by  the  effect  of  the  instrument  by  which  the 
power  was  reserved.  Thus  in  the  ordinary  case  of  a  marriage 
settlenient,  with  a  power  to  the  tenants  for  life  of  leasing  for 
t«eo^-one  years,  when  the  tenant  for  life  executes  the  power, 
theelnct  is  not  technically  making  a  lease ;  but  such  lessee 
ia  £wt  stands  precisely  in  tne  same  relation  to  all  the  persons 
Dsmed  in  the  first  settlement,  as  if  that  settlement  had  con- 
tuned  a  limitation  to  his  use  for  twenty-one  years  antecedent 
lo  the  life  estate  and  the  subsequent  limitations.  (Maundrell 
V.  MoMMdreU,  10  Ves.  255,  256 ;  see  Co.  Litt.  216  a,  241  a, 
asies  by  Butl.)  It  has  been  held  that  a  right  of  dower,  which 
bad  attached  before  the  execution  of  a  power,  was  defeated 
by  an  appointment.  (Ray  v.  Pung,  5  B.  &  Aid.  561  ; 
8.  C.  5  Madd.  310.)  So  where  an  estate  was  limited  to  such 
ises  as  a  purchaser  should  appoint,  and  subject  thereto,  to  the 
BSBsl  uses  to  bar  dower,  an  appointment  made  under  the 
power,  would  in  etjoity  as  well  as  at  law,  overreach  any 
jidgments,  whidi  might  in  the  mean  time  have  been  entered 
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up  against  tlie  purchaser,  and  Uie  drcumataaoe  that  the 
appointee  took  with  notice  of  the  judgments,  would  make  no 
dmerence  in  this  respect    {Shmlet  y,  Shearly,  3  My.  &  Cr. 
112;  8  Sim.  153;  EatM  v.  Sanxter,  6  Sim.  617;   DO0  d. 
IT^ii  ▼.  Jontt,  10  B.  &  C.  469 ;  TuwtaU  v.  Tf«n»,  3  Sim. 
300.)    An  important  alteration  has  been  e£GBCted  by  the  stat. 
1  &  2  Vict,  c  110,  8.  11,  (3  &  4  Vict.  c.  106,  s.  19,  Ire- 
land,)  wHh  respect  to  defeating  judgments  hj  the  ezecutioiit 
of  a  power,  for  that  statute  auuoriKs  execution  against  the 
real  estates  of  the  owner,  over  which,  at  the  time  of  enter* 
ing  up  judgment,  or  ax  any  time  afterwards,  he  had  any  die* 
posing  power  which  he  mignt,  wUhtcmt  th$  astint  of  any  other 
person,  exercise  for  his  own  benefit.    But  in  such  a  case,  if 
the  appointee  is  a  purchaser  or  mortgagee,  wthont  notie€  o£ 
the  judgment,  then  it  may  be  defeated  by  an  appointment* 
in  consequence  of  the  5th  section  of  the  stat  2  &  3  YieU 
c.  11.    An  exception  to  the  above  rule,  that  the  appoinlee 
takes  under  the  deed  creating  the  power,  is,  where  the  per- 
son executing  the  power  has  granted  a  lease  or  anv  other 
interest,  which  he  may  do  by  virtue  of  his  estate,  for  then 
he  is  not  allowed  to  defeat  his  own  act.    (SnofM  v.  Tur^ 
Urn,  Sir  W.  Jones,  392 ;    Yelland  v.  FicUt,  Moore,  788 ; 
Goodright  v.  Cator,  Dougl.  477.)    Thus  where  an  estate  was 
limited  by  a  marriage  settlement  to  trustees,  to  the  use  of  the 
settlor /or  Ufe,  with  remainders  over,  and  with  a  power  to  the 
settlor,  with  the  oonsent  of  the  trustees,  to  revoke  all  the  uses 
in  the  settlement,  and  the  settlor  having  granted  an  estate 
for  Mi  own  life  in  the  settled  estate,  a  revocation  subsequent 
thereto  of  all  the  urns  by  him,  with  the  consent  of  the  trustees* 
will  not  aifect  the  estate  granted  for  his  life  for  a  valuable 
consideration.    (Goodright  v.  Cator  and  othere,  Dougl.  477  ; 
see  Gilb.  on  Uses,  142;  Edwards  v.  SUttr,  Hardr.  415.) 
An  appointment  has  not  relation  in  point  of  time,  so  as  to  make 
the  appointee  take  from  the  time  of  the  creation  of  the  power  ; 
thus  m  the  case  of  The  Duke  rfMariborough  v.  Godolphin,  i 
Yes.  sen.  61,  Lord  Sunderland  left  the  intersst  of  30,000/.  te 
his  wife  for  her  life,  and  the  princinal,  after  her  deoe«Be,  to 
such  of  her  children  as  she  should  by  deed  or  will  appoint. 
By  her  will  she  appointed  2000<.  to  Mr.  Spencer,  and  1500C 
to  lady  Morpeth,  who  both  died  in  her  lifetime.    It  was 
contended,  that  the  appointment  related  back  to  the  time  of 
Lord  Sunderland's  will,  which  relation  would  overreach  the 
death  of  the  two  parties,  who  were  alive  at  the  time  of  the 
death  of  the  testator.  Lord  Sunderland ;  and  then  it  would  be 
considered  as  vesting  in  them  in  their  lives.    But    Lord 
Hardwicke  said,  that  nothing  vested  in  them  during  their 
lives,  and  consequently  that  nothing  was  transmissible  to  their 
representatives;   because  every  person  claiming  under  the 
execution  of  a  power,  must  chum  not  only  acoordinip  to  the 
execution  of  the  power,  but  according  to  the  natoxe  of  the  in- 
strument by  which  that  power  is  executed ;  and  therefore  a 
will,  in  execution  of  such  a  power,  being  always  revocable,  it 
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i  Ht  complete  till  the  death  of  the  testatrix ;  although  an 
iffdntmeat  by  deed,  eyen  with  a  power  of  revocatioD,  would 
m  Tested  the  gums  from  the  time  of  its  execution*  (See 
ITes.  sen.  139 ;  2  V^es.  sen.  612  -,  IA$U  ▼.  LUU,  1  Br.  C.  C. 
SB.)  A  deed  of  appoinCment  of  lands  in  a  register  county 
Ml  aostponed  to  a  mortgage  made  after  it,  which  was  ra^is- 
M  bcni  before  the  deed  creating  the  power  and  the  appomt- 
acit.  (Sera/um  v.  Qiiincey,  3  Ves.  sen.  413.)  It  is  in 
(ttBil  clear,  where  a  party  having  both  an  authority  and  an 
■taot  does  an  act,  pur{>orting  an  intention  to  pass  the  in* 
tnrt,  he  shall  be  helo  to  intend  that,  and  not  to  exerdse  his 
MMy.    (10  Yes.  258;  see  Sugd.  on  Powers,  c  5,  s.  6.) 


FINES  AND  RECOVERIES. 

AboUtion  Clause, 

IL  And  be  it  farther  enacted,  that  after  the  No  flue  or  re- 
t^-first  day  of  December,  one  thousand  eight  f^^Slwrnu 
wred  and  thirty-three,  no  fine  shall  be  levied  or  fend  after 
^nmaa  recovery  suffered  of  lands  of  any  tenure,  bo^^ins. 
<>ttpi  where  parties  intending  to  levy  a  fine  or 
*Ar  a  common  recovery  shafi,  on  or  before  the 
t^-first  day  of  December,  one  thousand  eight 
■Btdred  and  thirty-three,  have  sued  out  a  writ 
<if  dedimus,  or  any  other  writ,  in  the  regular  pro- 
<t^g8  of  such  fine  or  recovery ;  (e)  and  any 
^  or  commcMi  recovery  which  shall  be  levied  or 
^^ed  contrary  to  this  provision,  shall  be  abso- 
Wy  void. 

^)  It  will  be  obsenred  that  no  time  is  prescribed  for  com- 
Vfnf  the  fine  or  reeorery. 


A^txioR  as  to  Covenants  to  levy  Fines,  ^c. 
HI.  And  be  it  further  enacted,  that  in  case  any  Pe«on»iiabi« 
P««»i  shall,  after  the  thirty-first  day  of  December,  lSS."'ieTy ' 
«« thousand  eight  hundred  and  thirty-three,  be  ^^^^^ 
^*He  to  levy  a  mie  or  suffer  a  common  recovery  dercovraanti 
« lindg  of  any  tenure,  or  to  procure  some  other  p^jSSt 'Jj 
Jf^Jon  to  levy  a  fine  or  sufier  a  common  recovery  tend«<i  by 
««nd8of  any  tenure,  under  a  covenant  or  agree-  ™°biiu?*' 
?tttt  alieady  entered  into  or  hereafter  to  be  entered  •"/ cai« 
^1  before  the  first  day  of  January,  one  thousand  ^^SJt%u 
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fine  or  rceo-  eight  hundred  and  thirty-four,  then  and  in  such 
beiio  eire^  case,  if  all  the  purposes  intended  to  be  effected  by 
theMnoM    such  fine  or  recovery  can  be  effected  by  a  diapo- 
AwuoriSitT  sition  under  this  act»  the  person  liable  to  levy  such 
reeoreriet      fine  or  sufler  such  recovery,  or  to  procure  some 
a'dtoe^which  Other  pcrsou  to  levy  such  fine  or  suffer  such  reco- 
ihau  hive  the  very,  shall,  after  the  thirty-first  day  of  December, 
UrnVs^    one  thousand  eight  hundred  and  thirty-three,  be 
fln«  or  reco.  subject  and  liable  under  such  covenant  or  agree- 
ment to  make  or  to  procure  to  be  made  such  a 
disposition  under  this  act  as  will  effect  all   the 
purposes  intended  to  be  effected  by  such  fine  or 
recovery ;  but  if  some  only  of  the  purposes  in- 
tended to  be  effected  by  such  fine  or  recovery  can 
be  effected  by  a  disposition  under  this  act,  then 
the  person  so  liable  to  levy  such  fine  or  suflfer  such 
recovery,  or  to  procure  some  other  person  to  levy 
such  fine  or  suffer  such  recovery  as  aforesaid,  shall, 
after  the  thirty-first  day  of  December,  one  thou- 
sand eight  hundred  and  thirty-three,  be  subject  and 
liable  under  such  covenant  or  agreement  to  make 
or  procure  to  be  made  such  a  disposition  under 
this  act  as  will  effect  such  of  the  purposes  intended 
to  be  effected  by  such  fine  or  recovery  as  can  be 
effected  by  a  disposition  under  this  act;  and  in 
those  cases  where  the  purposes  intended  to  be 
effected  by  such  fine  or  recovery,  or  any  of  them, 
cannot  be  effected  by  any  disposition  under  this 
act,  then  the  person  so  liable  to  levy  such  fine  or 
suffer  such  recovery,  or  to  procure  some  other 
person  to  levy  such  fine  or  suffer  such  recovery  as 
aforesaid,  shall,  after  the  thirty-first  day  of  Decem- 
ber, one  thousand  eight  hundred  and  thirty-three, 
be  liable  under  such  covenant  or  agreement  to 
execute  or  to  procure  to  be  executed  some  deed 
whereby  the  person  intended  to  levy  such  fine  or 
suffer  such  recovery  shall  declare  his  desire  that 
such  deed  shall  have  the  same  operation  and  effect 
as  such  fine  or  recovery  would  have  had  if  the 
same  had  been  actually  levied  or  suffered ;  and  the 
deed  by  which  such  declaration  shall  be  made  shally 
if  none  of  the  purposes  intended  to  be  effected  by 
such  fine  or  recovery  can  be  effected  by  a  dispo- 
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ation  under  this  act,  have  the  same  operation  and 
eSbct  in  every  respect  as  such  fine  or  recovery 
would  have  haa  if  the  same  had  been  actually  levied 
or  suffered ;  but  if  some  only  of  tlie  purposes  in- 
tended to  be  efiected  by  such  fine  or  recovery  can 
be  effected  by  a  disposition  under  this  act,  then 
the  deed  by  which  such  declaration  shall  be  made 
shaQ,  so  far  as  the  purposes  intended  to  be  effected 
by  such  fine  or  recovery  cannot  be  effected  by  a 
disposition  under  this  act,  have  the  same  operation 
and  effect  in  every  respect  as  such  fine  or  recovery 
would  have  had  if  the  same  had  been  actually 
levied  or  suffered. 


ANCIENT  DEMESNE. 

Reversal  o/FmeSf  ^c, 

IV.  And  be  it  further  enacted,  that  no  fine  al-  Finetand 
ready  levied  in  a  superior  court  of  lands  of  the  [J5S[*n**  ^ 
tenure  of  ancient  demesne  which  hath  not  been  re-  tncient  de- 
versed,  and  no  fine  hereafter  to  be  levied  of  lands  S▼M'o^ra^ 
of  that  tenure,  shall,  upon  a  writ  of  deceit  already  fered  in  a 
brought  by  the  lord  of  the  manor  of  which  the  San,  may  be 
lands  were  parcel,  the  proceedings  in  which  are  JJJ*|'J5*^*° 
now  pending,  or  upon  a  writ  of  deceit  which  at  any  wHuof  de- 
time  after  the  passing  of  this  act  may  be  brought  cJlJdi^??*" 
by  the  lord  of  the  said  manor,  be  reversed  as  to  whkb  are 
any  person  except  the  lord  of  the  said  manor ;  and  ^  by^^iu  of 
the  court  shall  order  such  fine  to  be  vacated  only  deceit  here- 
as  to  the  lord  of  the  said  manor ;  and  every  such  broagbt,  bat 
fine  which  may  be  reversed  as  to  the  lord  of  the  ^^^^  "  „ 
laid  manor  upon  such  writ  of  deceit  as  aforesaid  the  panie* 
shall  still  remain  as  good  and  valid  against  and  as  ^^i  *"^ 
binding  upon  the  conusors  thereof,  and  all  persons  ciaimiog 
claiming  under  them,  as  such  fine  would  have  been  ||I*ir%o^^"' 
if  the  same  had  not  been  reversed  by  such  writ  of  ■^•^JT^iJ' 
deceit   as  aforesaid ;   and  no   common   recovery 
already  suffered  in  a  superior  court  of  lands  of  the 
tenure  of  ancient  demesne  which  hath  not  been 
reversed,  and  no  common  recovery  hereafter  to  be 
suffered  of  lands  of  that  tenure,  shall,  upon  a  writ 
of  deceit  already  brought  by  the  lord  of  the  manor 
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of  which  the  lands  were  parcel,  the  proceedings  in  ^ 
which  are  now  pending,  or  upon  a  writ  of  deceit  .^ 
which  at  any  time  afler  the  passinff  of  this  act  may 
be  brought  by  the  lord  of  the  said  manor,  be  re- 
versed as  to  any  person  except  the  lord  of  the  said  ' 
manor ;  and  the  court  shall  order  such  recovery  ' 
to  be  vacated  only  as   to  the  lord  of  the  said 
manor ;   and  every  such  recovery  which  may  be 
reversed  as  to  the  lord  of  the  said  manor  upon 
such  writ  of  deceit  as  aforesaid  shall  still  remain    < 
as  good  and  valid  against  and  as  binding  upon  the 
vouchees  therein,  and  all  persons  claiming  under 
them,  as  such  recovery  would  have  been  if  the 
same  had  not  been  reversed  by  such  writ  of  deceit 
as  aforesaid.  (/)  ' 

(/)  All  those  estates  which  are  called  in  Doomsday  book 
UrrtR  regit,  were  manors  belonging  to  the  crown,  being  part  of 
its  ancient  demesne ;  a  great  portion  of  the  lands  comniised 
within  those  manors  was  in  the  hands  of  tenants  who  held  the 
same  of  the  crown  by  a  peculiar  species  of  socage  tenure, 
which  has  long  been  known  by  the  appellation  of  ancient 
demetne,  (4  Inst.  269,  270,)  which  can  only  subsist  in  manors 
of  that  sorL    Whether  ancient  demesne  or  not  can  only  be 
determined  by  a  reference  to  Doomsday  Book.     (Dyer,  250; 
2  Burr.  1046.    See  2  Scriven  on  Cop.  687— 714,  3d  ed. ;  Com. 
Dig.  Ancient  Demesne ;  and  Third  Keal  Property  Report,  I2» 
13.)    The  tenants  in  ancient  demesne  were  subject  to  certain 
restraints,  and  entitled  to  certain  immnnitiet.     Iney  could  not 
bring  or  defend  any  real  action  touching  their  tenements, 
except  in  the  lord's  court.    Hence  the  title  to  lands  of  that 
tenure  are  frequently  involved  in  considerable  difficulties,  in 
consequence  of  fines  or  recoveries  having  by  mistake  been 
levied  or  suffsred  in  the  court  of  Common  Pleas.     "  A  fine  or 
recovery  of  lands  of  this  tenure  ought  to  be  levied  or  sufiered 
in  the  court  of  the  manor  of  which  the  lands  are  held.    As, 
however,  the  lands  are  within  the  jurisdiction  of  the  courts  at 
Westminster,  a  fine  or  recoveiy  in  the  court  of  Common  Pl^ 
is  not  void,  but  only  voidable.    The  consequence  of  this  if, 
that  the  lands  become  frank  free  till  the  lord  by  means  of  a 
writ  of  deceit  reverses  the  fine  or  recovery ;  after  the  reversal 
the  lands  are  restored  to  the  ancient  tenure,  and  the  fine  or 
recovery  is  rendered  void,  not  only  as  to  the  lord,  but  also  as 
to  the  parties,  and  all  the  persons  claiming  under  them.    Till 
the  reversal,  the  parties  are  absolutely  bound  by  the  fine  or 
recovery,  and  thwe  is  no  method  by  which  the  lord  can  be 
compelled  to  bring  his  writ  of  deceit  and,  according  to  die 
prevailing  opinion,  there  is  no  limit  to  his  rk^t  to  bring  it ;  aB» 
the  parties  uemselves,  however  so  disposed,  cannot  rectify  the 
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r.     Aithongfa  a  release  from  the  parties  would  be  effectual 
teeUiBgiiish  thoT  lights,  yet,  aoeofding  to  the  better  opinion, 
10  ^bseqneiit  fine  or  recovery  can  be  levied  or  suffered  in  the 
laed's  court,  nor  can  the  tenant  claim  any  protection  from  the 
kri,  or  any  right  depending  on  the  tenure,  till  tiie  reversal  of 
fte  fine  or  recovery  m  the  court  of  Common  Pleas,  nor  can 
te  tenant  hare  any  effiMrtnal  dealing  with  the  lands  as  frank 
6ee,  till  the  lord  has  released  his  seisnory.    Therefore,  till  the 
letosal  of  the  fine  or  recovery,  or  the  release  of  the  seignory, 
&e  tide  is  nnmarketable.    Ine  principles  of  justice  require 
Aat  a  fine   or   recovery  in  the  court  of  Common  Pleas  of 
hads  in  ancimt  demesne  should,  when  reversed  by  the  lord, 
slill  remain  good  against  all  penons  except  him*    Another 
■Mpbief  aziauig  from  the  conveiaon  into  frank  fee  of  lands  of 
the  tenure  of  ancient  demesne,  by  levying  a  6ne  or  8ttfierin|[  a 
ifcovery  in  the  superior  court,  b,  diat  ue  owner,  not  being 
aware  of  the  eflect  produced  by  such  fine  or  recovery,  after- 
vaidsy  and  before  tne  same  is  reversed,  levies  a  fine  or  suffers 
a  leeoveiy  in  the  lord's  court,  which,  according  to  the  better 
opinionf  is  void,  on  the  ground  of  its  having  been  coram  mm 
ittdice.     Fines  and  recoveries  are  not  uufrequently  levied  and 
sofiered  in  the  superior  court,  not  from  any  wish  to  defraud  the 
lad  of  his  tenure,  but  from  the  circumstance  of  the  legal  ad- 
visenof  the  parties  not  knowing  that  the  lands  are  of  the 
tame  of  ancient  demesne ;  for  it  often  happNens  that,  previooaly 
to  a  fine  or  recovery,  the  title  to  the  land  is  not  investigated ; 
or  there  may  be  nothing  appearing  on  the  abstract  lo  show 
that  the  lands  were  of  that  tenure.    The  law  in  this  case  is, 
teefbre,  harsh  and  inconvenient.    A  fine  or  recovery  levied 
or  safiisred  in  the  court  of  Common  Pleas  of  lands  in  Wales, 
(before  the  stat.  1  Will.  4,  c  70,)  or  in  a  county  palatine,  is  ab- 
solutely void,  and  therefore  works  no  mischief.    This  principle 
nay  be  a  good  one  as  to  lands  in  those  jurisdictions,  because 
the  boondaiies  are  well  known  and  defined.    But,  for  the 
reason  above  given,  it  could  not  be  made  to  apply  to  lands 
held  in  ancient  demesne."    (1st  Real  Frt/ptrty  Report,  28, 29.) 


Defect  of  Jurisdiction. 

V.  And  be  it  further  enacted,  that  if  at  any  time  Fine*  and 
before  or  after  the  passing  of  this  act  a  fine  or  [^^i^.^ 
eommoD  recovery  shall  have  been  levied  or  suf-  cientdemeaae 
£eredy  or  shall  be  levied  or  suffered  in  a  superior  fered\nthe^ 
court,  of  lands  of  the  tenure  of  ancient  demesne,  mnor  coort, 
and  subsequently  to  the  levying  or  suffering  thereof  Anei  ud^ 
a  fine  or  common  recovery  shtdl  have  been  or  shall  ^IJJ}^!  ***  * 
be  levied  or  suffered  of  the  same  lands  in  the  court  conrt  ahaii  be 
of  the  lord  of  the  manor  of  which  the  lands  had  "  ^*^  ■• " 
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the  tenvre     been  previously  parcel,  and  the  fine  or  commo 

chiifSi.***"  recovery  levied  or  suffered  in  such  superior  coui 

shall  not  have  been  reversed   previously  to  it 

levying  of  the  fine  or  the  suffering  of  the  commo 

recovery  in  the  lord's  court,  then  and  in  every  sue 

case  the  fine  or  common  recovery  levied  or  sui 

fered  in  the  lord's  court  shall,  notwithstanding  th 

alteration  or  change  of  the  tenure  by  the  fine  o 

common  recovery  previously  levied  or  suffered  ii 

the  superior  court,  be  as  good,  valid,  and  binding 

as  the  same  would  have  been  if  the  tenure  had  not 

Fines  and  re-  been  altered  or  changed ;  and  that  in  every  othei 

McbehiTaSd  ^^^  where  any  fine  or  common  recovery  shaW  a( 

in  other        any  time  before  the  passing  of  this  act  have  been 

jJJ2d  Jj**"***  levied  or  suffered  in  a  court  whose  jurisdiction 

Mffered  in      Jocs  uot  extend  to  the  lands  of  which  such  fine  or 

jmiSidi^  recovery  shall  have  been  levied  or  suffered,  such 

n»y  no*        fine  or  recovery  shall  not  be  invalid  in  consequence 

land*  therein  of  its  having  been  levied  or  suffered  in  such  court, 

compriied.     ^^^^  gmj]j  court  shall  be  deemed  a  court  of  sufficient 

jurisdiction  for  all  the  purposes  of  such  fine  or  re- 
covery ;   and  in  every  other  case  where  persons 
shall  have  assumed  to  hold  courts  in  which  fines 
or  common  recoveries  have  been  levied  or  suffered, 
and  such  courts  shall  be  unlawful  or  held  without 
due  authority,  the   fines  or  common  recoveries 
which  at  any  time  before  the  passing  of  this  act 
may  have  been  levied  or  suffered  in  such  unlawful 
or  unauthorized  courts  shall  not  be  invalid  in  con- 
sequence of  their  having  been  levied  or  su^red 
therein,  and  such  courts  shall  be  deemed  courts  of 
sufficient  jurisdiction  for  aU  the  purposes  of  such 
fines  or  recoveries. 

Tenure  of  Tenure  of  ancient  Demesne  restored. 

mt^elwh^re  VI.  And  be  it  further  enacted,  that  in  every 
raspend^  or  casc  in  which  at  any  time,  either  before  or  after 
fine  o?re-  ^  the  passing  of  this  act,  the  tenure  or*  ancient  de- 
raoeSor"  *  mcBne  has  been  or  shall  be  suspended  or  destroyed 
court,  re^  by  the  levying  of  a  fine,  or  the  suffering  of  a  com' 
cuwfin'whieh  ™^^  rccovcry  of  lands  of  that  tenure  in  a  superior 

•  Leg€  of. 
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eoBit,  and  the  lord  of  the  manor  of  which  the  lands  <he  rigko  ^ 
u  the  time   of  levying  such  fine  or  suffering  such  lb*  ^Sum 
lecorery  were  parcel,  shall  not  reverse  the  same  jjjj'  ^^« 
before  the  first  day  of  January  one  thousand  eight  ntsMi'idiSin 
baadred  and  thirty-four,  and  shall  not  hy  any  law  *•«»*>  >«*^ 
m  force  on  the  first  day  of  this  session  of  parh'a- 
nent  he  barred  of  his  right  to  reverse  the  same, 
uch  lands,  provided  within  the  last  twenty  years 
inmediately  preceding  the  first  day  of  /anuary 
ooe  thousand  eight  hundred  and  thirty-four,  the 
li^ts  of  the  lord  of  the  manor  of  which  they  shall 
bave  heen  parcel  shall  in  any  manner  have  been 
acknowledged  or  recognized  as  to  the  same  lands, 
shall,  from  the  said  first  day  of  January  one  thou- 
and  eigrht  hundred  and  thirty-four,  again  become 
parcel  of  the  said  manor,  and  be  subject  to  the 
same  heriots,  rents,  and  services  as  they  would 
have  been  subject  to  if  such  fine  or  recovery  had 
Dot  heen  levied  or  suffered  ;  and  no  writ  of  deceit 
for  the  reversal  of  any  fine  or  common  recovery 
«ha3i\  he  brought  after  the  thirty- first  day  of  De- 
cember one  thousand  eight  hundred  and  thirty- 
three. 

THE  AMENDMENT  OF  FINES  AND  RECOVERIES,  &C. 

Errors  in  Fines. 
VII.  And  be  it  further  enacted,  that  if  it  shall  Pines  mwic 
l>e  apparent,  from  the  deed  declaring  the  uses  of  ][j[i^^lJS!* 
any  fine  already  levied  or  hereafter  to  be  levied, 
that  there  is  in  the  indentures,  record,  or  any  of 
the  proceedings  of  such  fine,  any  error  in  the 
name  of  the  conusor  or  conusee  of  such  fine,  or 
tny  misdeftcription  or  omission  of  lands  intended 
to  have  been  passed  by  such  fine,  then  and  in 
erery  such  case  the  fine,  without  any  amendment 
of  the  indentures,  record,  or  proceedings  in  which 
such  error,  misdescription,  or  omission  shall  have 
occurred,  shall  be  as  good  and  valid  as  the  same 
would  have  heen,  and  shall  be  held  to  have  passed 
all  the  lands  intended  to  have  been  passed  thereby, 
in  the  same  manner  as  it  would  have  done  if  there 
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had  been  no  such  error,  misdescription,  or  omis- 
sion (g). 

Caws  of  (g)  The  conrt  refused  to  amend  a  fine  by  subedtoting  for 

iimenriffleiit    the  name  of  one  parish  mentioned  by  mistake  in  the  fine  the 
or  fine*.         same  of  another  parish  in  which,  according  to  the  deed  to  lead 
the  uses,  the  premises  were  situated ;  the  court  observing,  that 
if  the  application  were  acceded  to,  it  would  be  in  the  same 
situation  as  before  the  act,  and  be  called  on  to  amend  upon 
every  conveyancer's  doubt,  and  all  the  expense  would  be 
incurred  which  the  act  was  passed  to  prevenL    (^Loekingten, 
dem.  ShipUy  and  wif$,  conusors,    I  Bing.   N.   R.  355.) 
Fines  of  conusor's  lands  in  G.  and  any  other  adjdnine  parish 
were  amended  by  inserting  the  parish  of  R.,  an  adjoining 
parish,  in  which  the  conusor  had  land,  which  had  gone 
acoonUng  to  the  deed  to  lead  the  uses.    (Totton,  dem.  Vincent 
defer.,  6  Bing.  N.  C.  626.)    The  court  amended  a  fine  levied 
at  the  Carmarthen  great  sessions,  in  1830,  by  indorsmg  the 
first  and  third  proclamations,  of  which  there  was.  no  entiy,  it 
appearing"  that  such  proclamations  had  been  made,  but  the 
entry  of  uem  omitted  by  the  clerk  of  the  court.  (^Lloyd,  dem. 
NiehoUu,  defer.,  4  Bing.  N.  C.  633 ;    6  Scott,  356.)    In 
another  case  a  similar  amendment  was  made  of  a  fine  levied  in 
1771,  at  the  gre^t  sessions  for  the  county  of  Cardigan,  upon 
the  affidavit  of  Uie  clerk  to  the  deputy-prothonotary  of  that 
court,  to  the  effect  that  the  proclamations  were  alwavs  duly 
made  according  to  the  practice  of  the  court,  but  very  often  not 
registered ;  and  on  the  affidavit  of  the  snrvivinf  deforciant 
that  the  fine  was  intended  between  the  parties,  me  (the  sur- 
vivor) now  wishing  to  transmit  a  good  title  to  a  purchaser,  and 
altho}igh  no  affidavit  was  produced  |of  the  lact  of  the  procla- 
mations in  this  particular  case.    (Price  v.  Waikint,  6  Jurist, 
170.)    A  fine  was  levied  at  the  autumn  great  sessions  held 
for  the  county  of  Cardigan  in  1830 :  the  roll  of  fines  levied  at 
those  sessions  was  then  proclaimed,  and  also  at  the  autumn 
assizes  for  that  county  in  1831 ;  and  it  appeared  that  the  fine 
was  then  upon  the  proper  roll.    There  was  no  evidence  as  to 
any  proclamation  having  been  made  at  the  spring  assizes,  1831 ; 
and  there  was  no  indorsement  of  any  of  the  proclamations,  the 
officer  whose  duQr  it  was  to  indorse  them  on  the  roll  having 
omitted  to  do  so.    The  court  allowed  the  proclamations  to  be 
indorsed  by  the  clerk  of  the  peace,  into  whose  hands  the 
records  of  nnes  for  the  county  of  Cardigan,  by  the  11  Gm«  ^' 
and  I  Will.  4,  c.  70,  came  on  the  death  of  the  late  deputy- 
protfaonotary,  and  this  after  an  ejectment  brought  to  recover 
the  premises  comprised  in  the  fine.  {Evane,  dem.  Davitt  defor.. 
3  Jurist,  223 ;  5  Bing.  N.  C.  229 ;   7  Dowl.  P.  C.  259 ;  o 
Scott,  372.) 


DEFECTS  IN  FINES  AND  BECOVSBISS.  291 

Errors  in  Recoveries, 

^UI.  And  be  it  further  enacted,  that  if  it  shall  BMoverie* 
feipparent,  from  the  deed  making  the  tenant  to  without 
4e  writ  of  entry  or  other  writ  for  suffering  a  com-  untadnienu 
Ku  recovery  already  suffered  or  hereafter  to  be 
ai&redy  that  there  is  in  the  exemplification,  record, 
*  any  of  the  proceedings  of  such  recovery  any 
nor  in  the  name  of  the  tenant,  demandant,  or 
^Qocfaee  in  sach  recovery,  or  any  misdescription 
Br  omission  of  lands  intended  to  have  been  passed 
i^sach  recovery,  then  and  in  every  such  case  the 
RcoTery,  without  any  amendment  of  the  exem- 
Ffificadon,  record,  or  proceedings  in  which  such 
cnor,  misdescription,  or  omission  shall  have  oc- 
otredf  shall  be  as  good  and  valid  as  the  same 
*oold  have  been,  and  shall  be  held  to  have  passed 
in  the  lands  intended  to  have  been  passed  thereby, 
^  the  same  manner  as  it  would  have  done  if 
^  bad  been  no  such  error,  misdescription,  or 
«»B8ion  (A). 

W  A  recoreiy  was  amended  under  3  &  4  Will.  4,  c  74, 
Ji  by  inBeiting  the  words  **  right  rffr$€  toarrtn"  the  right 
^nig  alwavs  gone  with  the  property  in  (question,  and  the 
^  to  lead  the  uses  conveying  all  hereditaments.  (Jti  re 
^•u^'f  Bteovery,  4  £mg.  N.  R.  253 ;  5  Scott,  638.) 

iBt  recovery  the  court  of  C.  P.  will  not  allow  the  christian  Cues  where 
of  the  vouchee  (erroneously  transposed  in  the  warrant  2"  21" 


tftttoniey)  to  he  made  right,  amendments  never  heing  allowed  ISneod  reco- 
"I  that  bitrumenL  (  Lamont,  vouchee,  3  Scott,  666  -,  3  Bing.  Verlei. 
.  *J^^*)  Where  the  deed  to  lead  the  uses  of  a  recovery 
"/JjiKifnt  to  cover  all  the  lands  intended  to  he  passed,  an 
'ffpQtioa  to  amend  the  recovery  by  inserting  the  name  of  the 
m  b  unnecessary.  (H«  Watkitu,  9  Dowl.  P.  C.  58.) 
^,eo<nrt  refused  to  permit  an  old  recovery  to  be  amended  by 
r2f^°**  of  a  parish,  the  words  of  the  deed  being  large 
yy  to  embrace  it,  and  the  omission  being  consequently 
H  **?  3  &  4  Will.  4,  c.  74,  s.  8.  (Evans,  vouchee,  2 
*^«  N.  R.  83.) 

oee  farther,  ss  to  the  amendment  of  fines  and  recoveries, 
^'*«,  Dig.  tit  XXXV.  c  6,  xxxvi.  c. 6;  2  Wms.  Saund.  94. 
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Jurisdiction  to  amend  saved, 

SftvinKiorif.  IX.  Provided  always,  and  be  it  further  enactei 
diction  to      that  nothing  in  this  act  contained  shall  lessen  c 

MM9  aot  pro-      ,  °,      .      .    , .     .  „ 

"ided  for.  take  away  the  jurisdiction  of  any  court  to  amen 
any  fine  or  common  recovery,  or  any  proceedin 
therein,  in  cases  not  provided  for  by  this  act. 

Defect  of  Tenant  to  the  Prcecipe.  Non-inrolment 
of  Bargain  and  Sale, 

Recoreriei         X.  And  be  it  further  enacted,  that  no  commo: 

iTcertdn^     Tccovery  already  suffered  or  hereafter  to  be  suflerei 

c«M«  where    shall  be  invalid  in  consequence  of  the  neglect  t4 

IdTb^nor^    inrol  in  due  time  a  bargain  and  sale  purporting  t< 

daiy  inroUed.  make  the  tenant  to  the  writ  of  entry  or  other  wri 

for  suffering  such  recovery,  provided  such  recover'^ 

would  have  been  valid  if  the  bargain  and  sal^ 

purporting  to  make  the  tenant  to  the  writ  had  beei 

duly  inrolled. 

Defect  of  Legal  Tenant  to  Prctcipe. 

Reeoveries  XI.  And  be  it  further  enacted,  that  no  commor 
!!oMeqaeDc«  '^covery  already  suffered  or  hereafter  to  be  suf^ 
of  there  not  fered  shall  be  invalid  in  consequence  of  any  per- 
teoantfto'the  ^^^  ^^  whom  an  estate  at  law  was  outstanding 
wriii  of  entry  havinff  omittcd  to  make  the  tenant  to  the  writ  ol 

mtde  valid  in       ^      °         ^i  -^   i»  /r»     •  i. 

certain  caica.  entry  or  Other  writ  for  suffering  such  recovery, 
provided  the  person  who  was  the  owner  of  or  had 
power  to  dispose  of  an  estate  in  possession,  not 
being  less  than  an  estate  for  k  life  or  lives  in  the 
whole  of  the  rents  and  profits  of  the  lands  in 
which  such  estate  at  law  was  outstanding,  or  the 
ultimate  surplus  of  such  rents  and  proBts,  af^ei 
payment  of  any  charges  thereout,  and  whether  any 
surplus  after  payment  of  such  charges  shall  actu- 
ally remain  or  not,  shall,  within  the  time  limited 
for  making  the  tenant  to  the  writ  for  suffering 
such  recovery,  jiave  conveyed  or  disposed  of  such 
estate  in  possession  to  the  tenant  to  such  writ ;  (t) 
and  an  estate  shall  be  deemed  to  be  an  estate  in 
possession  notwithstanding  there  shall   be   sub- 
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nting  prior  thereto  any  lease  for  lives  or  years, 
afaac^ute  or  determinable,  upon  which  a  rent  is 
referred,  or  any  term  of  years  upon  which  no  rent 
is  reserved.  (^) 

(t)  Fines  and  reeoTeries  were  levied  or  suffered  of  equitable  Equitable 
caues,  and  had,  with  a  few  exceptions,  the  same  operatioD  as  floes  and 
tker  woald  have  had  if  the  estates  had  been  Jegal ;  bat  neither  neoTerlca. 
•  tae  nor  a  recovery  of  an  equitable  estate  produced  a  for- 
fcitare  of  a  particular  estate,  or  destroyed  contingent  interests, 
caeept  in  the  instance  of  a  recovery  suffered  by  an  equitable 
toont  in  tail,  which  would  bar  the  entail,  and  all  interests  to 
lika  effect   on  the  determination  or  in  derogation  thereof. 
Kaes  and  recoveries  of  equitable  estates  must  have  been 
Icned  and  suffered  in  the  same  courts,  and  with  the  same 
lamalities,  as  those  of  legal  estates ;  but  there  was  some  dif- 
faeace  between  legal  and  equitable  recoveries,  so  far  as  re- 
nded  the  tenant  to  the  prtuipe.    (See  Ist  Real  Property 
Vp.29.) 

It  had  been  established  that  an  equitable  estate  for  life  and 
s  legal  remainder  in  tail  would  not  unite,  so  as  to  make  a  good 
neofery ;   and  that  in  order  to  make  a  good  tenant  to  the 
frcope  there  should  have  been  a  lepl  estate  for  life,  with  a 
kgsl  remainder  in  tail,  or  an  equitable  estate  for  life,  with  an 
apilable  remainder  in  tail.     (Shapland  v.  Smithf  I  Br.  C.  C. 
75;  SaUfin  v.  Thornton,  Id.  73.  n.;  S.  C.  Ambl.  645.    See 
Immh  ▼.  Pcaman,3  fi.&C.en  ;  4B.&  Ad.  55;  1  Collect. 
Jirid.  214.)    A  recovery  suffered  by  an  equitable  tenant  for 
ife  with  a  legal  remainder  in  tail  was  void.    Thus  where  an 
olile  was  conveyed  to  a  purchaser  and  his  trustee  and  their 
hois,  to  the  use  of  the  purchaser  and  trustee  and  the  heirs 
iad  asngns  of  the  purchaser  for  ever,  it  was  held  that  a  reco- 
very sa&red  by  a  devisee  in  tail  under  the  will  of  the  pur- 
daser  after  his  death,  but  in  the  lifetime  and  without  the 
eoieurreooe  of  the  trustee,  in  whom  the  legal  estate  of  free- 
hold for  life  was  vested,  was  bad,  as  the  tenant  in  tail  had  no 
^il  estate  in  her,  except  a  remainder  in  tail  expectant  on  the 
determination  of   the  trustee's  life  estate  and  an  equitable 
ante  during  his  life.   (3  B.  &  Cr.  799.)    But  an  equitable 
iCBsinder  in  tail  might  have  been  barred  although  the  person 
mkittg  the  tenant  to  the  prmcipe  had  the  legal  estate.  (3  Ves. 
125.)    Where  a  legal  tenant  in  tail  conveyed  his  estate  to  a 
tmitee  or  mortgagee,  and  was  afterwards  desirous  of  suffering 
a  recovery,  the  concurrence  of  his  alienee  in  making  a  tenant 
to  the  prtteipo  was  necessary,  and  the  recovery  without  it  would 
not  have  been  effectual.    But  this  rule  was  held  not  appli- 
csble  by  analogy  to  trast  estates,  and  therefore  if  equitable 
tenant  m  tail  with  equitable  remainder  over  conveyed  his 
intereit  to  another  person  and  his  heirs  by  way  of  mortgage, 
or  vpon  such  trusts  as  left  the  ultimate  beneficial  ownership  in 
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hinuelf,  a  reoovery  saffered  of  the  seoondaiy  equitable  eitatt 
was  valid  without  the  concmrance  of  the  mortgagee  or  trustee 
ID  the  conveyance  makmg  the  tenant  to  the  prtteipe,  (^Nouaillt 
V.  GrtMwood,  Turn.  &  Russ.  26.    See  Casbome  v.  Searft, 
lAtk.603.) 
What  raqoi-       To  make  a  legal  tenant  to  the  jfr^uipt  it  was  absolutely 
•ite  In  making  necessary  that  there  should  be  posseseion  by  Beisiii  in  fact 
t?tlie  jln»-    ^'  ^  ^^^  >  ^^^  ^®  equitable  owner  never  had  the  legal  seinn, 
eipe,  often  not  the  actual  possearion,  and  very  frec^uently  not  even 

the  riffht  to  call  for  either.    In  the  one  case,  if  it  were  shown 
that  Uie  poBBession  was  not  in  the  party,  and  consequently 
would  not  pass  from  him,  the  purpose  of  the  convejrance  was 
frustrated,  no  lesal  freehold  being  acquired ;  but  in  the  other 
case  it  was  not  the  object,  nor  could  ever  be  the  effect  of  the 
eonveyance,  to  trans&r  the  posMssion,  but  only  to  pass  the 
equitable  interest;  and  therefore  an  equitable  reoovery  was 
held  to  be  valid  though  the  tenant  in  tsiil  was  not  at  the  time 
in  the  actual  receipt  of  the  rents,  which  a  trustee  had  psid 
over  to  others  under  a  decree  which  was  afterwards  revened. 
(Lord  OrmmlU  v.  Blyth,  16  Ves.  224.)    The  possession  and 
the  light  to  it  are  presumed  to  go  together  till  the  contrary  is 
shown,  and  Uie  rightful  owner  wul  not  be  held  out  of  posses- 
sion unless  it  be  shown  that  some  other  perspn  has  adversely 
obtained  possession  at  the  time  of  ezecutiog  the  deed  making 
the  tenant  to  the  jfrMipt,    (PigoU  v.  Walier,  7  Yes.  123«) 
Nothing  short  of  a  disseisin  or  intrusion  can  prevent  the  fie^ 
hold  in  law  from  remaining  in  the  party  entitled  to  it,  and  a 
person  not  having  an  estate  of  freehold  cannot  suffer  a  reco- 
very, though  in  possession.    Where  a  tenant  in  tail  in  re- 
mamder  expectant  on  an  estate  for  life  had  obtained  jMMses- 
sion  of  the  settled  estate  under  a  judgment  in  an  action  of 
ejectment,  and  during  the  life  of  tne  tenant  for  life  made  a 
feoffment  with  livery  of  seisin  to  a  tiiird  party  to  make  him 
tenant  to  the  jtr^eipe  for  suffering  a  common  recovery,  in  which 
the  tenant  in  tail  was  vouched,  it  was  held  that  Uie  taking 
possession  under  the  judgment  in  ejectment  did  not  amount  to 
a  disseism  of  the  freehold,  as  there  was  no  tartiou$  ouiter,  (see 
litt.  s.  279 ;  Co.  litt.  153 ;)  and  that  the  feoffinent  without 
the  concurrence  of  the  jointress  did  not  make  a  good  tenant  to 
the  precipe,  and  that  the  recovery  was  void,  because  there  was 
no  disseisin  of  the  jointress,  nor  outUr  of  her  freehold ;  that 
the  feoffment  was  made  really  under  an  idea  of  having  a  rigbt 
to  su£fer  a  recovery,  and  not  with  an  intention  to  constitute  a 
disseisin,  and  that  if  it  were  done  wiUi  that  intention,  it 
amounted  to  a  feoffment  in  form  only,  and  was  not  such  a 
feoffment  as  was  in  use  of  old ;  no  transmutation  of  the  {MS- 
session  passed  by  it,  but  its  object  being  secret  and  coUusve, 
it  ought  not  to  work  a  constructive  disseisin.    (Taylor  deoi. 
Aikym  v.  Hordt,  I  Burr.  60 ;  S.  C.  Cowp.  689 ;  6  Br.  P.  C* 
633,  Toml.  ed. ;  see  Butl.  Co.  Litt.  330,  b.  n.)   It  is  a  gensfal 
rule  that  unless  the  persons  entitled  to  the  actual  pusBe"">" 
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d  tk«  land  coneor  in  a  feoffinent,  it  will  not  defeat  their  in- 
ls<BL     (Dm  d.  Maddoek  y.  Lynet,  3  B.  &  C.  388.) 

if  a  tenant  in  tail*  after  having  aasigned  dower,  suffered  a 

JBBPieijp  without  the  eoncurrence  of  the  widow,  it  was  void  as 

&B  (he  psft  assigned,  for  want  of  a  good  tenant  to  the  frrmeipe. 

{B§m  T.  Power,  2  Bos.  &  Pal.  I.)    But  a  dowress  who  had 

nc  entered  vras  not  a  necessary  party  to  a  recovery.    (4  Br* 

CC.  53&     See  GUb.  Ten.  26;  5  Cm.  Dig.  p.  276,  pi.  18.) 

So  where  tenant  in  tail  conveyed  his  estate  to  the  use  of  him- 

■tf  and  his  intmdtd  wife  for  their  lives,  with  remainder  to  the 

hoB  of  their  bodies,  and  after  mtfrriage  the  husband  alone 

■CsRd  a  recovery,  it  was  held  to  bar  but  a  moiety,  and  to  be 

I  sevesance  of  the  joint  estate.  (  Moody  v.  Moody,  AmbL  649. 

See  Co.  litt.  187 ;  2  Br.  C.  C.  180.)    So  where  there  were 

tBO  joint  tenants  of  a  manor,  and  a  writ  of  entry  of  the  whole 

■saor  vras  brought  against  one  of  them,  on  which  a  common 

weofeiy  was  su&red,  it  would  only  be  good  for  the  moiety  of 

ike  person  against  whom  the  writ  was  brought,  but  as  to  the 

•ihcr  moiety,  it  would  be  vtnd  for  want  of  a  tenant  to  the  prm* 

ofo,  (  WinehegUr's  eate,  3  Rep.  1 ;  Collyor  v.  Mason,  2  Brod. 

k  Bing.  685.)   The  above  clause  in  the  act  will  not,  it  is  con- 

eened,  be  applieable  to  cases  similar  to  the  three  last  cited. 

{k)  Allnsion  has  been  already  made  to  the  stat  14  Geo.  2, 
e.30,  which  dispensed  with  the  concurrence  of  persons  hold- 
iig  freehold  leases  in  making  tenants  to  the  pnteipe.  (See 
iatt,p.278.) 


RemetUal  Clauses  qualified. 

XII.  Provided  always,  and  be  it  further  enacted,  Certain  cmm 
diat  where  any  fine  or  common  recovery  shall  l!Lr™ilI!** 
before  the  passing  of  this  act  have  been  wholly  riet  Bbdi  not 
reversed,  such  fine  or  recovery  shall  not  be  ren-  ^JlSjJ^ct.**** 
dered  vsdid  by  this  act;  and  where  any  fine  or 
common  recovery  shall  before  the  passing  of  this 
act  have  been  reversed  as  to  some  only  of  the 
parties  thereto,  or  as  to  some  only  of  the  lands 
therein  comprised,  such  fine  or  recovery  shall  not 
be  rendered  valid  by  this  act  so  far  as  the  same 
ifaaQ  have  been  reversed  $  and  where  any  person 
who  would  have  been  barred  by  any  fine  or  com- 
mon recovery,  if  valid,  shall  before  the  passing  of 
this  act  have  had  any  dealings  with  the  lands  com- 
prised in  such  fine  or  recovery  on  the  faith  of  the 
nine  being  invalid,  such  fine  or  recovery  shall  not 
be  rendered  valid  by  this  act ;  and  this  act  shall 
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iiQt  render  valid  any  fine  or  common  recovery  as 
to  lands  of  which  any  person  shall  at  the  time  of 
the  passing  of  this  act  be  in  possession  in  respect 
of  any  estate  which  the  fine  or  common  recovery, 
if  valid,  would  have  barred,  nor  any  fine  or  com- 
mon recovery  which,  before  the  passing  of  this 
act,  any  court  of  competent  jurisdiction  shall  have 
refused  to  amend ;  nor  shall  this  act  prejudice  or 
affect  any  proceedings  at  law  or  in  equity,  pending 
at  the  time  of  the  passing  of  this  act,  in  which 
the  validity  of  such  fine  or  recovery  shall  be  in 
question  between  the  party  claiming  under  such 
fine  or  recovery  and  the  party  claiming  adversely 
thereto ;  and  such  fine  or  recovery,  if  the  result  of 
such  proceedings  shall  be  to  invalidate  the  same, 
shall  not  be  rendered  valid  by  this  act;    and  if 
such  proceedings  shall  abate  or  become  defective 
in  consequence  of  the  death  of  the  party  claiming 
under  or  adversely  to  such  fine  or  recovery,  any 
person  who  but  for  this  act  would  have  a  right  of 
action  or  suit  by  reason  of  the  invalidity  of  such 
fine  or  recovery  shall  retain  such  right,  so  that  he 
commence  proceedings  within  six  calendar  months 
after  the  death  of  such  party. 

CUSTODY  OF  THE  RECORDS  OF  FINES  AND 
RECOVERIES. 

As  to  the  n-      XIII.  And  be  it  further  enacted,  that  afler  the 

ud  rMove-^  thirty-first  day  of  December  one  thousand  eight 

rics  in  the      hundred  and  thirty  three,  the  records  of  all  fines 

Common       ^^^  common  recoveries  levied  and  suffered  in  his 

Pleat  at        Majesty's  court  of  Common  Pleas  at  Westminster, 

anruncair'^  ^"^  ^^^  ^^^  proceedings  thereof,  shall  be  deposited 

ter,  andthe    in  such  places  and  kept  by  such  persons  as  the 

aTDariiamr'  B^id  court  of  CoHUQon  Plcas  shall  from  time  to 

ofSJiSl'isM'  time  order  or  direct ;  and  the  records  of  all  fines 

'  and  common  recoveries  levied  and  sufiPered  in  his 

Majesty's  court  of  Common  Pleas  at  Lancaster, 

and  all  the  proceedings  thereof,  shall  be  deposited 

in  such  places  and  kept  by  such  persons  as  his 

Majesty's  justices  of  assize  for  the  county  palatine 
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of  Lancaster  for  the  time  being  shall  from  time  to 
tme  order  or  direct ;  and  the  records  of  all  fines 
ad  common  recoveries  levied  and  suffered  in  the 
Qomt  of  pleas  of  the  county  palatine  of  Durham, 
«d  all  the  proceedings  thereof,  shall  be  deposited 
B  soch  places  and  kept  by  such  persons  as  the 
aid  coart  of  pleas  shall  from  time  to  time  order 
er  direct ;  and  in  the  meantime  the  said  records 
ad  proceedings  shall  remain  in  the  same  places 
lopectively  where  they  are  now  deposited,  and  be 
kept  by  the  respective  persons  who  would  have 
coDtinaed  entitled  to  the  custody  thereof  if  this  act 
bad  not  been  passed ;  and  while  the  said  records 
aaid  proceedings  respectively  shall  be  kept  by  such 
persons  respectively,  searches  may  be  made  and 
extracts  and  copies  obtained  as  heretofore,  and  on 
paying  the  accustomed  fees ;  and  when  any  of  the 
lecorOB  and  proceedings  shall,  by  the  order  of  the 
court  or  justices  having  the  control  over  the  same, 
Ik  kept  by  any  other  person,  then,  so  far  as  re- 
ntes to  the  records  and  proceedings  in  the  custody 
of  such  other  person,  searches  may  be  made  and 
extracts  or  copies  obtained  at  such  times  and  on 
paying  such  fees  as  shall  from  time  to  time  be 
ofdered  by  the  court  or  justices  having  the  con- 
trol over  the  same ;  and  the  extracts  or  copies  so 
obtained  shall  be  as  available  in  evidence  as  the/ 
would  have  been  if  obtained  from  the  person  whose 
duty  it  would  have  been  to  have  made  and  delivered 
OQt  the  same  if  this  act  had  not  been  passed.  (/) 

(1)  By  5  &  6  Will.  4,  c.  82,  the  offices  ia  the  court  of 
Commoa  Pleas  connected  with  fines  and  recoveries  are  abo- 
liihed.    The  records  and  documents  concerning  the  duties  of 
neh  offices  are  to  be  transferred  to  the  officer  of  the  court  of 
Common  Pleas  appointed  under  3  &  4  Will.  4,  c.  74,  for  re- 
gistering the  certificates  of  acknowledgment  of  married  women 
aabiect  to  the  order  of  that  court,  (s.  2.)    The  busmess  of  the 
abolished  offices  is  transferred  to  the  same  officer,  (s.  3.) 
Searches  may  be  made  and  copies  taken  of  the  records  and 
docoments,  which  copies  and  extracts,  signed  by  the  same 
oflker,  shall  be  as  available  in  evidence  and  as  effectual  as 
tbe  same  would  have  been  if  signed  by  the  officers  of  suok 
abolished  offices. 

q5 
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WARRANTY. 

BMatct  tall,       XIV.  And  be  it  further  enacted,  that  all  wa 

ud  eMaiM     ranties  of  lands  which  after  the  thirty-first  day  < 

ihenloariio    December  one  thousand  eight  hundred  and  thirtj 

iSe*by  wlir^  *^'®®  ^haJl  be  made  or  entered  into  by  any  tenan 

raaiy.  in  tail  thereof,  shall  be  absolutely  void  against  th 

issue  in  tail,  and  all  persons  whose  estates  are  ti 

take  effect  afler  the  determination  or  in  defeasanci 

of  the  estate  tail,  (m) 

(m)  See  ant$,  p.  185,  b.  39,  p.  22B,  n. 


ALIENATION  OF  ESTATES  TAIL. 

General  enabling  Clcmse.   . 

Power,  after       XV.  And  be  it  further  enacted,  that  after  the 
D*  *  iM?     thirty-first  day  of  December  one  thousand  eight 
di^poaa  or     hundred  and  thirty-three,  every  actual  tenant  in 
}j"J^*J52*ijJ  tail,  (ft)  whether  in  possession,  remainder,  coniin- 
or  for  a  leu    ffeucy,  or  Otherwise,   shall   have   full   power  to 
UhT rithSTo?  aispose  of  for  an  estate  in  fee  simple  absolute,^  or 
certain  per-    for  any  less  estate,  the  lands  entailed,  as  against 
'"'"  all  persons  claiming  the  lands  entailed  by  force  of 

any  estate  tail  which  shall  be  vested  in  or  might 
be  claimed  by,  or  which  but  for  some  previous 
act  would  have  been  Tested  in  or  might  have  been 
claimed  by,  the  person  making  the  disposition,  at 
the  time  of  his  making  the  same,  and  also  as 
against  all  persons,*  including  the  King's  most 


•oas. 


*  The  remainder  of  the  oorreflponding  clause  in  tbe  Inh 
act,  4  &  5  Will.  4,  c.  92, 8. 12,  runs  thus :  "  whose  estates  are 
to  take  effect  after  the  determination  or  in  defeazanoe  of  any 
such  estate  tail,  including  the  King's  most  excellent  Mijeaty, 
his  heirs  and  successors,  as  regards  the  title  to  his  Majesty  to 
any  reversion  or  remainder  created  or  resenred  by  any  settle- 
ment or  will,  and  which  reversion  or  remainder  sbul  hire 
come  or  shall  hereafter  come  to  the  crown  in  consequenoe  of 
the  attainder  of  any  person  to  whom  the  forfeited  reversion  or 
remainder  was  previously  to  such  forfeiture  limited  bj  iof 
settlement  or  will,  but  not  in  any  other  case,  or  where  the 
title  to  the  crown  shall  have  accrued  by  any  other  means ; 
saving  always  the  rights  of  all  persona  m  respect  of  estste* 
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oedtent  Majesty,  bis  heirs  and  successors,  whose 
states  are  to  take  effect  after  the  determination 
or  m  defeasance  of  any  such  estate  tail :  saving 
ilways  the  rights  of  all  persons  in  respect  of 
ofates  prior  to  the  estate  tail  in  respect  or  which 
neh  disposition  shall  be  made,  and  the  rights  of 
all  other  persons,  except  those  against  whom  such 
diqiosition  is  by  this  act  authorized  to  be  made.(o) 

friar  to  the  estate  tail  in  respect  of  which  such  dispoeitioii 
Aill  be  made,  and  the  rights  of  all  other  persons  except 
iWse  against  whom  such  deposition  is  by  this  act  anthorized 
to  be  made." 

(«)  Actual  tenant  in  tail  means  exclusively  the  tenant  of 
m  estate  tail  which  shall  not  have  been  barred,  and  such 
toaant  shall  be  deemed  an  actual  tenant  in  tail,  although  the 
eMaie  tail  may  have  been  divested  or  turned  to  a  right   {Ante, 
1. 1,  pu  271.)  By  letters  patent,  King  Charles  the  Second,  in  the  lUvcreioB  in 
2Sdi  year  of  his  reign,  in  consideration  of  natural  love  and  affec-  frown  b«rrcd 
lioB,  granted  an  estate  tail  in  certain  lands  to  his  illegitimate  ance^ander 
iOQ,  H.  F.,  afterwards  created  Duke  of  Grafton.    It  was  held  thii  act. 
t&at  such  estate  and  all  other  estates  tail  and  remainders,  and 
icicniGDa  thereupon  expectant  or  depending,  were  effectually 
boned  and  extinguished  by  indentures  of  bargain  and  sale  under 
3  &  4  Will.  4,  c.  74,  s.  15,  notwithstanding  the  stat.  34  &  35 
Hen.  8,  c.  20.     {Duhe  of  Grafton  v.  London  and  Birmingham 
Unhcay  Company,  6  Scott.  719.    See  Com.  Dig.  Estates,  B 
91 ;  Bac.  Abr.  Fines  and  Recoveries,  2d  division,  C.) 

(a)  A  tenant  for  life  in  possession  with  a  remote  remainder 
m  tail,  could  by  a  recover]^  with  double  voucher  bar  such 
CBiaD,  but  without  preju(fice  to  the  intermediate  interests 
between  bis  estate  for  life  and  remainder  in  tail.  (Smith  v. 
aiford,  1  Term  Rep.  738  ;  Meredith  v.Letlie,  6  Br.  P.  C. 
338 ;  see  Doe  d.  Lumley  v.  Earl  of  Scarborough,  3  Ad.  &  £11. 

A  vent  being  an  incorporeal  hereditament,  and  susceptible 
sf  the  same  limitations  as  other  hereditaments,  may  be  granted 
or  deYiaed  for  life  or  in  tail  with  remainders  or  limitations  over. 
Bat  there  is  a  difference  between  an  entail  of  lands  and  an 
entail  of  rent ;  that  the  tenant  in  tail  of  lands,  with  the  imme- 
diate reversion  in  fee  in  the  donor,  might,  by  a  common  reco- 
very, bar  the  entail  and  reversion ;  whereas  the  grantee  in  tail 
of  a  rent  de  novo  vrithout  a  subsequent  limitation  of  it  in  fee, 
aoqubed  by  a  common  recovery  only  a  base  fee,  determinable 
apon  his  diecease,  and  failure  of  the  issue  in  tail :  but  if  there 
was  a  limitation  of  it  in  fee  after  the  limitation  in  tail,  the 
neovery  of  the  tenant  in  tail  gave  him  the  fee  simple.  {Smyth 
V.  Famaby,  Carter,  52 ;  Sid.  285 ;  2  Keb.  29,  55,  84  ;  Weekt 
V.  Peaek,  Lutw.  1218,  1224 ;  S.  C.  Salk.  577 ;  Chaplin  v. 
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Chaplin,  3  P.  Wms.  229 ;  Bull.  Co.  Litt.  298  a,  n.  2  j  IPn 

on  Coov.3.) 

It  will  deserve  conaderation  whether  a  tenant  in  tail,  by  i 
assurance  under  this  act  of  a  rent  de  novo,  without  any  lin 
tation  in  fee  on  its  origioal  creation,  will  acquire  more  than 
base  fee,  as  he  would  have  done  by  a  recovery  ;  the  act  mak 
no  distinction  between  a  tenant  in  tail  of  land  and  of  reni 
Seeante,  pp.270,  271. 


Ex  Provisione  Viri,  ^c.  Restrainivg  Clause, 

rtitDMiiioB         XVI.  Provided  always,  and  be  it  further  enacte< 
not  to  be"     that  where  under  any  settlement  made  before  th 
wonTeiue?'^  passing  of  this  act,  any  woman  shall  be  tenant  i 
-Btou  io  tall    tail  of  lands  within  the  provisions  of  an  act  passei 
"rf/SJie?"  i"  '^e  eleventh  year  of  the  reign  of  his  Majest; 
11  UeD.7.      King  Henry  the  Seventh,  intituled  "  Certain  Alien 
whbMwm.^  ations  made  by  the  Wife   of  the   Lands  of  he 
deceased  Husband  shall  be  void,"   the  power  o 
disposition  hereinbefore  contained  as  to  such  land 
shall  not  be  exercised  by  her  except  with  sue! 
assent  as,  if  this  act  had  not  been  passed,  would 
under  the  provisions  of  the  said  act  of  KingHenrj 
the  Seventh,  have  rendered  valid  a  fine  or  com- 
mon recovery  levied  or  suffered  by  her  of  sucli 
lands  ( p). 

The  Mat.  11         (P)  ^Y  '^^  ^  ^  ^^°*  '^*  ^'  20/(confimied  by  staL  32  Hen.  8, 
Hen.  7,  e.  SO.  c.  36,  8.  2,)  "  if  any  woman  who  has  any  estate  in  dower  or  for 
fJl*^"*.*"**"  V*'  °'*  "*  tailjointlif  with  her  husband,  or  only  to  herself  t  or  to 
her  use,  in  any  lands  or  hereditaments  of  the  inheritance  or 
purchase  of  her  husband,  (Co.  Litt.  326,  b.,)  or  given  to  the 
husband  and  wife  in  tail  or  for  life,  by  any  of  the  ancettors  (f 
the  husband,  or  by  any  other  person  seised  to  the  use  of  the 
husband,  or  of  his  ancestors,  shall  hereafter,  being  sole,  or 
with  any  after-taken  husband,  discontinue,  alien,  release,  or 
confirm  with  warranty,  or  by  covin  suffer  any  recoveiy  of  the 
same  against  them  or  any  of  them,  or  any  other  seised  to  their 
or  either  of  their  use;  all  such  recoveries,  <U8continuanoeB, 
alienations,  releases,  confirmations,  and  warranties  shall  he 
utterly  void  and  of  none  effect."    And  a  right  of  entij  is 
given  to  the  persons  entitled  to  the  estate,  and  if  such  alien- 
ation were  made  by  such  wife  and  her  second  husband,  such 
entry  may  be  made  during  his  life,  but  after  his  decease  such 
women  may  re-enter  and  enjoy  according  to  their ^r«t  estate; 
but  women  if  sole  at  the  time  of  such  alienation  are  barred. 


Uon  ofiL 
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ad  an  immediate  right  of  entry  is  given  to  the  persons  entitled. 
The  statute  excepts  discontiouaoces  and  recoveries  made  with 
the  consent  of  the  persons  next  entitled  to  the  inheritance,  and 
piaerves  the  widow's  right  to  alien  for  the  term  of  her  lif$ 
fls/y.    The  last-mentioned  statute  extends  not  only  to  cases  fn 
viach  the  gift  is  confined  to  the  issue  of  the  hushand,  {Fatter 
T.  FUfal,  Cro.  Eliz.2,  524,)  but  to  a  limitation  to  the  heirs  of 
the  body  of  the  wife  in  tail  general,  with  a  remainder  or  re- 
Tersion  in  favour  of  the  hu^nd  or  his  ancestors.    (Synuon  t. 
Turmer,  1    Eq.  Cas.  Abr.  220 ;   see  Gretton  v.  Haward,  6 
I^nt.  94,  S.  C.  2  Maxsh.  9.)     Where  an  estate  is  settled 
partly  in  consideration  of  the  marriase,  and  partly  in  con- 
ndoation  of  money  paid,  the  considlration  of  marriage  will 
nevail  and  bring  the  case  within  the  statute.     ( VUlars  v. 
Bemwumt,  Dyer,  146  a ;  Watkint  v.  Uais,  1  Russ.  &  M.  390.) 
Some  cases,  though  within  the  words  of  the  statute,  have 
Wen  construed  not  to  be  within  its  meaning,  as  where  an  estate 
was  devised  by  the  husband  to  his  wife  in  tail,  with  remainder 
over  to  a,  stranger  in  fee.    (Cro.  £liz.2;  1  Leon.  261.)    So 
alio  where  the  husband  purchased  an  estate,  but  the  whole 
eoDiideration  was  paid  by  the  wife's  sister  upon  condition  that 
saeh  estate  should  be  settled  to  the  use  of^the  husband  and 
wife  in  tail ;  it  was  held  that  the  alienation  of  the  wife  after 
die  death  of  the  husband  was  valid,  and  not  within  the  act. 
{Watkin*  Y.  Lewis,  1  Ross.  6t  M.d78.)    Thestat.  11  Hen.  7, 
C.20,  being  made  for  the  protection  of  the  interests  of  the 
i,  did  not  apply  when  the  heir  in  tail  himself  joined  with 
mother  either  in  a  fine,  or  in  the  conveyance  declaring  the 
it  was  intended  to  effectuate.    (Curtit  v.  Price,  12  Ves. 
97.    See  the  cases  on  the  last-mentioned  statute  collected  in 
Roper  on  Husband  and  wife,  c.  12  ;  Cruise's  Dig.  tit.  zxxvi. 
clO;  1  Prest.Conv.  19—21,  146—149.) 


Repeal ofl\  Hen.  7,  c.  20, 

XVII.  Provided  always,  and  be  it  further  en-  Excepts  to 
acted,  that,  except  as  to  lands  comprised  in  any  uemenu"^' 
lettlenaent  made  before  the  passing  of  this  act,  the  t>«for«  ^** 
said  act  of  the  eleventh  year  of  the  reign  of  his  n  HeD.7.c. 
Majesty  King  Henry  the  Seventh,  shall  be  and  the  ^»  'ep^ai***- 
same  is  hereby  repealed. 

Reversion  in  Crown,  ^c.  not  to  be  barred. 
XVIII.  Provided  always,  and  be  it  further  en-  Tf»«  powwof 
acted,  that  the  power  of  disposition  herein-before  noftoezMod 
contained  shall   not  extend  to  tenants  of  estates  Ij^'jjjjjj 
tail,  who,  by  an  act  passed  in  the  thirty-  fourth  and  t«u. 


\ 
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thirty-fiflh  years  of  the  reign  of  his  Majesty  King 
Henry  the  Eighth,  intituled  ''  An  Act  to  embar 
feigned  Recovery  of  Lands  wherein  the  King  is  in 
Reversion,"  or  by  any  other  act,  are  restrained 
from  barring  their  estates  tail,  or  to  tenants  in  tail 
after  possibflity  of  issue  extinct,  (q) 

Taaaati  ta         (q)  By  gtat  34  &  35  Hen.  8,  c.  20,  no  feiraed  recoveiy  by 
^*'^'^S*'^  assent  of  parties  againit  any  tentfot  in  tail  of  any  lands  gntn 
*  ^  hy  tkt  crown,  whereof  the  reversion  or  remainder,  at  the  time 

of  such  recovery  had,  shall  be  in  the  king,  shall  bind  the  heirs 
in  tail,  whether  any  voucher  be  had  in  such  recovery  or  not; 
but  after  the  death  of  such  tenant  in  tail,  the  heirs  in  tail  may 
enter  and  enjoy  the  lands  according  to  the  form  of  the  gift ; 
the  recovery  or  any  other  thing  done  or  suffered  by  or  against 
such  tenant  in  tail  notwithstandinff.  In  order  to  bring  an 
estate  tail  with  a  reversion  in  fee  to  vbe  crown  within  the  pro- 
tection of  the  act,  it  must  be  clearly  a  gift  or  provision  of^the 
king ;  for  where  a  grant  made  by  the  crown,  reserving  the 
reversion  on  ftilure  of  the  issue  of  the  grantee,  was  made 
neither  as  a  gift  nor  as  a  rtward  for  services,  but  as  an  act  of 
justice  in  execution  of  some  secret  trust  or  obligation  binding 
the  crown,  it  was  held  not  to  be  within  that  act  and  that  a  re- 
covery barred  the  reversion.  {Pirldntd,VouLey,SeweU,A 
Burr.  2223 ;  8.  a  1  Bl.  Rep.  654  ;  see  Co.  litt  372  b,  373  a ; 
Cruise's  Dig.  tit.  36,  c.  10,  s.  42—58 ;  1  Prest.  Conv.  18,  19, 
144_146,  221.)  If  the  kiog,  ha?ing  made  a  gift  in  tail, 
reserving  the  reversion  to  himself,  afterwards  gave  leave  to  the 
tenant  in  tail  to  suffer  a  common  recovery,  for  the  purpose  of 
pasnng  the  reversion  out  of  himself,  m  order  to  be  reconveyed 
to  him,  which  was  done  accordingly,  the  tenant  in  tail  or  ha 
issue  might  afterwards  bar  sucn  reversion  by  a  common 
recovery,  notwithstanding  the  statute,  because.  the*reversion 
having  been  once  severed  from  the  crown  Uie  privity  of  estate 
was  gone,  and  the  statute  ?ras  intended  only  to  restrain  where 
the  reversion  continued  in  the  crown  without  any  alteration. 
(Eari  of  Chuttrfield't  caso,  Hardr.  409.)  That  mode  of 
barring  1  he  crown  was  prevented  by  stat.  1  Ann.  sess.1,  c.7, 
which  restrains  the  alienation  of  lands  belonging  to  the  crown 
except  for  a  term  not  exceeding  thirty-one  years  or  three  lives, 
or  for  a  term  determinable  upon  one.  two,  or  three  lives ;  but 
see  Stat.  34  Geo.  3,  c.  75 ;  39  &  40  Geo.  3,  cc.  86,  88  ;  47 
Geo.  3,  c.  24. 

Where  tenant  in  tail  of  the  gift  of  the  crown  was  disseised, 
and  the  disseisee  levied  a  fine  with  proclamations  and  five  years 
elapsed,  it  was  held  that  the  issue  m  tail  was  barred,  although 
the  fine  of  the  tenant  in  tail  himself  would  have  been  withm 
the  34  &  35  Hen.  8,  c.  20.  (Stratfield  v.  Dover,  Cro.  Elii. 
595;  but  see  1  Sid.  166;  1  Roll.  R.  171.) 
A  common  recovery  previously  to  the  statute  of  Hen.  8, 
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M  Ml  Imt  the  lerenion  or  remainder  in  the  crown,  beoanie 
k  wm  not  like  common  persons  bound  by  the  fictitiotts  recom- 
pon  oo  which  the  effect  of  a  recovery  was  founded.  (2  Roll. 
Ate;  293,  294 ;  Hob.  R.  339.)  It  was  decided  that,  where 
fleaant  in  tail  male  with  the  reversion  in  the  crown,  before 
ifce  Stat.  34  &  35  Hen.  8,  c.  20,  suffered  a  common  recovery 
viih  aingle  voucher,  the  recoveror  eained  a  batefeB  deter- 
■inable  on  fiulure  of  issue  male  of  toe  donee,  that  such  base 
fce  was  descendible  and  alienable,  that  the  issue  in  tail  were 
banedy  and  the  ancient  reversion  remained  in  the  crown,  which 
sight  come  into  possession  and  take  effect  whenever  there 
ihaald  be  a  failure  of  such  issue.  (Bro.  Tail,  41 ;  Cro.  Car. 
430;  Plovrd.  555 ;  Dyer,  32  a ;  Nial  d.  Duke  tf  Athol  v. 
WiLHmg,  1  Wils.  275.)  It  was  a  question  in  a  recent  case 
whether  a  reversion  in  an  estate  in  Ireland  (to  which  the  stat. 
34  &  35  Hen.  8  does  not  extend,)  after  an  estate  tail,  which 
had  vested  in  the  crown  in  consequence  of  the  attainder  of  the 
severBioner,  could  be  barred  by  a  common  recovery  suffered 
by  the  issue  in  tail  when  in  possession.  The  point  was  con- 
adered  so  doubtful  by  the  House  of  Lords,  that  a  purchaser 
who  objected  to  the  title  on  that  ground  was  held  not  bound 
to  accept  it.     (  Bloue  v.  Clanmorrit,  3  Bligh,  62.) 

In  several  acts  of  parliament  conferring  estates  on  eminent 
iadividualB  as  a  reward  for  public  services,  tenants  in  tail  are 
mtrained  from  alienioff  such  estates,  except  for  their  own 
hfcs,  as  in  the  case  of  the  Duke  of  Marlborough,  by  5  Anne, 
ee.  3,  4,  (see  Davis  v.  Duke  of  Marltxfrough,  1  Swanst.  74,) 
aad  the  Duke  of  Wellington.  (See  statutes  41  Geo.  3,  c.  59, 
1. 6 ;  42  Geo.  3,  c.  113,  s.  6 ;  54  Geo.  3,  c.  161,  s.  28.) 

By  atat.  14  Eliz.  c.  8,  it  is  provided  that  recoveries  aninst  Teaants  io 
tenant  by  the  curtesy,  tenant  in  tail  after  possibility  of  issue  ^lliT'^^U'^'" 
eitiaet,  or  otherwise,  for  term  of  life,  or  estate  determinable  1^12!!  tzUocL 
ipon  fife,  or  with  voucher  over  a^nst  any  such  particular 
teaant,  aball  be  void  against  him  in  reversion  or  remainder. 
Bat  this  act  shall  not  be  prejudicial  to  any  person  who  shall 
by  good  title  recover  lands  by  reason  of  a  former  right ;  and 
ncoveries  of  lands  by  assent  of  him  in  reversion  or  remainder 
(so  as  snch  assent  appear  of  record)  shall  be  of  like  force 
igainst  such  person  so  assenting  as  before  this  act.    A  common 
recovery  with  double  voucher,  suffered  by  a  bare  tenant  for 
life  as  Touchee,  without  feofiment  or  fine,  was  held  to  destroy 
a  eontingent  remainder  immediately  expectant  on  the  life  estate, 
notw^istanding  the  statute  14  Eliz.  c.  8.    (Doe  d.  Daviee  v. 
Getmere,  5  Bing.  N.  C.  609. )    A  tenant  in  tail  after  possibility 
of  issoe  extinct  has  no  power  of  barrioe  the  estate  tail  or  the 
remainders  expectant  thereon,  but  for  all  purposes  of  alienation 
B  considered  merely  as  tenant  for  life,  (Co.  Litt.  28  a;  11 
RqK  80 ;)  although  not  impeachable  for  waste. 

Thus  where  by  a  settlement  before  marriage  the  husband's 
estate  was  conveyed  to  trustees  to  the  use  of  the  husband  for 
life,  without  impeachment  of  waste,  remainder  to  trustees  to 
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^  pretenre  coDtingcnt  remainders ;  remainder  to  the  use  of  the 

wife  for  life  for  tier  Jointvre  and  in  bar  of  dower ;  remainder 
to  the  first  and  other  sons  of  the  marriage  in  tail  male  ;  re- 
mainder to  the  first  and  other  danghtent  in  tail  male ;  remain- 
dir  to  the  hein  of  the  body  rf  the  hutband  and  wife ;  remainder 
to  the  right  heirs  of  the  husband ;  the  wife  survived  the  hus- 
band, and  had  no  issue ;  and  it  was  held  that  she  was  tenant 
in  tail  after  possibility  of  issue  extinct,  and  that  she  was  anim- 
peachable  of  waste,  and  entitled  to  the  property  of  the  timber 
when  cut  by  her.  (WUUams  y,  WiUiams,  15  Ves.  419  > 
S.  C.  12  East.  209 ;  3  Madd.  519.)  Where  a  testator,  being 
seised  in  fee  of  the  reversion  of  an  estate,  devised  it  to  his  wife 
during  her  natural  life,  and  after  her  decease  to  the  heirs  of 
her  body  by  the  testator  lawfully  begotten  or  to  be  b^otten, 
and  for  want  of  such  issue  with  remainder  over ;  the  wife  was 
held  to  be  a  tenant  in  tail  after  possibility,  after  the  period 
from  her  husband's  death  when  she  might  have  had  issue  by 
him,  though  there  never  was  any  issue  of  the  marriage.  {Piatt 
V.  PowUi,  2  Maule  &  S.  65.; 
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Power,  after  XIX.  And  be  it  further  enacted,  that  after  the 
D^fissa!  to  thirty-first  day  of  December  one  thousand  eight 
enUrge  base  hundred  and  thirty-three,  in  every  case  in  which 
tbrii^tB  of  an  estate  tail  in  any  lands  shall  have  been  barred 
Mruin  per.  and  converted  into  a  base  fee,  either  before  or  oit 
or  aAer  that  day,  the  person  who,  if  such  estate 
tail  had  not  been  barred,  would  have  been  actual 
tenant  in  tail  of  the  same  lands,  shall  have  full 
power  to  dispose  of  such  lands  as  against  all  per- 
sons, including  the  King's  most  excellent  Majesty, 
his  heirs  and  successors,  whose  estates  are  to  take 
effect  after  the  determination  or  in  defeasance  of 
the  base  fee  into  which  the  estate  tail  shall  have 
been  converted,  so  as  to  enlarge  the  base  fee  into 
a  fee  simple  absolute  :(r)  saving  always  the  righta 
of  all  persons  in  respect  of  estates  prior  to  the  estate 
tail  which  shall  have  been  converted  into  a  base 
fee,  and  the  rights  of  all  other  persons,  except 
those  against  whom  such  disposition  is  by  this  act 
authorized  to  be  made. 


aoaa. 


(r)  Hie  remainder  of  the  corresponding  section  in  the  Iri4istat. 
4  &  6  Will.  4,  c.  92,  s.  16,  runs  thus—"  including  the  King's 
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■HtacelleDt  Majesty,  bis  heirs  and  succesdors,  as  regards  . 

ie  title  to*  his  Majesty  to  any  reversion  or  remainder  created  *  ^le. 

armored  by  any  settlement  or  will,  and  which  reversion  or 

Rsiainder  shall  have  come  or  shall  hereafter  come  to  the  crown 

ii  eoDBequence  of  the  attainder  of  any  person  to  whom  the  for^ 

iied  leversion  or  remainder  was  previously  to  such  forfeiture 

hatad  by  any  settlement  or  will,  but  not  in  any  other  case, 

V  where  the  title  to  the  crown  shall  have  accrued  by  any  other 

Beam;  saving  always  the  rights  of  all  persons  in  respect  of 

elites  prior  to  tbe  estate  tail  which  shall  have  been  converted 

Etoabase  fee,  and  the  rights  of  all  other  persons,  except  those 

ipiDst  whom  such  disposition  is  b^  this  act  authorized  to  be 

Mde:  Provided  always,  that  nothing  in  this  act  contained 

ism  aathorize  any  tenant  in  tail  or  other  person  to  defeat  or 

^  My  estate  or  interest  which  may  at  the  time  of  passin?  this 

*t  have  been  granted  to  any  person  or  persons  by  his  Majesty, 

•any  of  his  predecessors,  in  any  reversion  or  remainder  which 

^  have  come  to  the  crown  by  attainder  or  otherwise." 


disposition  by  Heirs  Expectant  restrained, 

XX.  Provided  always,  and  be  it  further  enacted,  itsoe  iBlMri^ 
^t  nothing  in  this  act  contained  shall  enable  any  JJ[.*eJ®*^5*„. 
P^non  to  dispose  of  any  lands  entailed  in  respect  cIm. 
?» say  expectant  interest (*)  which  he  may  have  as 
•Mne  inheritable  to  any  estate  tail  therein,  (t) 

(i)  The  words  in  the  corresponding  section  of  the  Irish 
*«•  4  &  5  Will.  4,  c  92,  s.  17,  are  "  expectant  interest  or 
I'Biiililji." 

^)  This  clause  of  the  act  and  the  abolition  of  fines  vrill  Alleoatioo  of 
■p  tkc  effect  of  puttine  an  end  to  some  powers  of  alienation  expecuacl«». 
**«»  previously  might  have  been  exercised  by  persons  having 
fuy  expectant  interests,  such  as  the  eldest  son  of  a  tenant  in 
r|.y  *»  simple  has  during  the  life  of  his  father.  It  may  be 
y»  to  advert  to  the  power  of  alienation  possessed  by  per- 
■"u  bavbg  expectant  or  contingent  interests,  although  aU  of 
TO^do  not  come  virithin  the  operation  of  thb  act.  A  fine 
1^  by  a  person  who  afterwards  became  heir  was  an  estoppel, 
il,^*}- Abr.  482,  (8.)  pi.  2 ;  Helps  v.  Hereford,  2  B.  &  Aid. 
r^i  W.  Jones,  456 ;  Doe  v.  Martyn,  2  Mann.  &  K.  485 ; 
]r^  ^^'^ ».  CA^-'^w^*  ▼•  Oliver,  10  B.  &  C.  181.)  But 
io^  ^  ^Q^nt  in  tail  of  an  advowson  and  his  son  and  heir 
&i '^'^  ^  ^^^}  ^^  ^  ^^^^  avoidance,  and  the  tenant  in  tail 
^>  A  was  adjudged  that  the  grant  was  utterly  void  against 
■on  ind  jjgjp  ^Ij^j  joined  in  the  grant,  because  he  had 
^-,  y  ^^  *^e  advowson  neither  in  potsession  or  right,  nor  in 
•"=**»  po»l»Uty  at  the  time  of  the  grant,    (Sir  Af.  WiveVt 
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etm.  Hob.  46 ;  Perk.  s.  65 ;  1  Anstr.  11 ;  3  Temi  Rep.  36& 
A  fine  would  in  lome  cases  have  barred  the  collateral  heirs  < 
the  oognisor,  though  he  was  never  seised  of  the  entail,  pn 
vided  the  right  to  such  entail  had  descended  upon  him.    Ft 
in  a  fonnedon  in  the  descender  the  demandant  had  to  mei 
tion  every  one  to  whom  any  right  to  the  entail  descended,  b 
which  means  he  became  privy  to  all  such  persons.     (8  Re] 
88  b.)    Thus  if  a  father,  tenant  in  tail,  had  three  sons,  an 
the  eldest  levied  a  fine  in  his  father's  lifetime,  if  he  or  any  < 
his  issue,  inheritable  to  the  entail,  survived   the  fiither,  th 
youneer  sons  and  their  issue  would  have  been  barred  by  tb 
fine,  oecause  by  the  death  of  the  father  a  ri^rht  to  the  entai 
descended  to  tne  elder  brother  and  his  issue,  and  so  tb 
younger  brothers  became  privies  to  him.     But  where  neitbe 
the  cognisor  nor  any  of  his  issue  ever  acquired  a  right  to  cbi 
entail,  such  fine  would  not  have  barred  any  of  his  coUatera 
heirs,  because  in  making  out  their  title  and  pedigree  to  th< 
person  last  seised  of  the  entail,  tbey  need  not  have  mentioneii 
the  person  who  levied  the  fine  or  any  of  bis  descendants,  an<i 
consequently  were  not  privies  to  them.    So  where  an  eldest 
son  levied  a  fine  of  an  estate  tail,  which  was  then  vested  in  iut 
mother,  and  then  died  in  her  lifetime,  so  that  the  estate  tail 
never  descended  on  him,  itvras  held  that  such  fine  did  not  bai 
the  second  brother,  because  the  estate  tail  never  having  de- 
scended to  the  elder  brother,  the  younger  was  not  privy  to  nim. 
(Bradttoek  v.  Soovel,  Cro.  Car.  434.) 
J*«J«»  •«-      By  Stat  4  &  6  WiU.  4,  c.  92,  s.  22,  for  the  abolition  of 
jibpoMor^     fines  and  recoveries,  and  for  the  substitution  of  more  simple 
lands  in  Ire-  modes  of  assurance  in  Ireland,  it  is  enacted,  '*  that  from  and 
land,  not        after  the  Slst  day  of  October,  1834,  it  shaU  be  lawful  for  any 
vMialf  Mtate  P®"**"**  either  before  or  after  he  shall  become  entitled  in  any 
*  manner,  except  as  expectant  heir  of  a  living  person*  or  ai 
expectant  heir  of  the  oody  of  a  living  person,  to  an  estate  in 
lands,  not  being  a  vested  estate,  and  whether  he  be  or  be  not 
ascertained  as  the  person  or  one  of  the  persons  in  whom  the 
same  may  become  vested,  to  dispose  of  such  lands  for  the 
whole  or  any  part  of  such  estate  therein  by  any  assuranoe, 
whether  deed,  will,  or  any  other  instrument  by  which  be 
could  have  made  such  disposition  if  such  estate  were  a  vested 
estate  in  possession :  Provided  neverdieless  that  no  such  dis- 
position shall  be  valid  or  have  any  efiect  where  the  person 
making  the  same  shall  not  at  the  time  of  the  disposition  have 
become  entitled  to  such  estate,  unless  the  deed,  will,  or  other 
instrument  by  virtue  of  which  he  may  become  entitled  be  ex- 
isting and  in  operation  at  the  time  of  the  disposition." 
PoMibUitiei.       A  mere  possibility  could  be  only  bound  or  extinguished  at 
law  by  estoppel,  by  a  fine,  or  recovery  (WeaU  v.  Ijf»tr, 
FoUex.  64).  or  in  equity  by  contract    (Beeklty  v.  Ntwknd, 
2  P.  Wms.  182 ;   Hobwn  v.  Trewr,  Id.  191 ;  see  L^W 
Jtfynn,  1  M.  &  Keen,  693  ;  1  Madd.  Ch.  437 ;  3  Mer.  671.) 
But  when  a  possibility  is  coupled  with  an  interest,  as  ifMf^ 
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poaon  is  fixed  and  ascertained,  U  may  not  only  be  bound 
si  or  contract,  but  may  be  released  (Jewtim  v.  Moul^ 
Ltk.  417),  pass  under  the  bargain  and  sale  of  commis- 
of  bankrupt,  or  be  devised,  though  it  cannot  be  granted 
m  tiansferred  by  the  ordinary  rules  of  the  common  law. 
(T  ■■■!»■  I'f  cate,  10  Rep.  46.)  An  agreement,  of  which  the 
is  an  expectancy  contingent  upon  the  will  of  a  living 

,  is  not  illegal,  but  will  be  enforced  in  equity.    (Lyd$ 

MynM,  1  My.  it,  Keen,  683.  See  Pope  v.  Whiteombe,  3 
124. )  A  specific  performance  was  decreed  of  an  agree* 
between  two  sons  to  share  equally  whatever  property 
ihey  might  derive  from  their  fother  either  in  his  lifetime  or  at 
hit  deeease.  (  Wethtttd  v.  WetJkered,  %  Sim.  183 ;  see  Uar^ 
wmd  ▼.  Tooke,  2  Sim.  192 ;  AUxander  v.  I>u1t§  of  W$Uingpm, 
%  Rub.  &  M.  55 ;  CarUton  v.  LdghUm,  3  Mer.  667.)  If  an 
Wir  ap|»arent  levied  a  fine  of  lands,  and  survived  his  ancestor, 
ke  was  boand  hy  estoppel  after  the  descent  to  him.  (  Edwardi 
V.  Ragen,  Sir  W.  Jones,  456 ;  Wright  v.  Wright,  1  Ves.  sen. 
412.>  But  where,  in  pursuance  of  an  agreement  made  before 
u  certain  estates  belonging  to  the  wife,  and  other  lands 
ong^ff  to  ber  &ther,  in  which  she  had  no  interest,  were 
iTeyed  by  lease  and  release  according  to  the  artides,  and 
a  a  fine  was  levied  by  the  husband  and  wife  to  the  uses  of 
settlement,  as  well  of  the  lands  to  which  she  was  then  <ti- 
as  of  other  lands  belonging  to  her  father,  one  moiety  of 
lands  having  descended  to  her  on  his  death  as  one  of  his 
I,  it  was  held  that  such  moiety  became  subject  to 
bound  by  the  uses  of  the  settlement,  the  fine  having  ope* 
an  estoppel.  ( Helps  v.  Hereford,  2  Bam.  &  Aid. 
242.)  A  fine  by  a  contingent  remainder-man  did  not  operate 
by  estoppel  only,  but  it  had  an  ulterior  operation  when  the 
eoaiingeDcy  happened ;  that  Uie  estate  which  then  became 
fed  the  estoppel,  so  that  the  fine  operated  upon  that 
as  if  it  had  been  vested  in  the  cognisors  at  the  time  the 
ras  levied.  (Rawlin*t  eaee,  4  Rep.  52 ;  WeaU  v.  Loaer, 
PoO.  54 ;  Trevivan  t.  Lawrence,  6  Mod.  258 ;  Ld.  Raym. 
1061 ;  Vide  t.  Edwirdt,  3  P.  Wms.  372;  Doe  d.  Chriitmae 
V.  Oliver.  10  Bam.  &  Cress.  181 ;  Doe  ▼.  Howell,  Id.  191 ; 
Hw  T.  MoTtyn,  8  B.  &  C.  527 ;  Damu  v.  Bvift,  1  M'Clel. 
It  Y.  58 ;  see  Feame,  365.) 

A  fine  by  a  contingent  remainder^man  passed  nothing,  but 

kft  the  light  as  it  found  it,  and  therefore  was  no  bar  when  the 

eoDtingenc^  hajipened,  in  the  mouth  of  a  stranger  to  the  fine 

'  a  claim  in  the  name  of  such  remainder-man ;  as  the 


iae  operated  by  estoppel  ooly,  which  was  available  only  by 
pantiei  and  prines.  (  Doe  d.  Brune  v.  Martyn,  8  B.  &  C.  527.; 

A  eontingent  interest  in  terms  of  years  may  be  assigned  in 
eqdty  for  valuable  consideration,  or  for  lore  and  affection 
between  parent  and  child.  (1  Ves.  sen.  411 ;  Wind  ▼.  Jtfcy^ 
1  P.  Wms.  572.) 

The  doeizine  of  estoppel  is  a  curious  and  important  head  of 
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the  law,  and  well  deserving  attention.    It  would  exceed  the 
limits  of  these  annotations  to  discuss  it  at  large,  but  it  may 
be  useful  to  state  some  of  its  principles.    An  estoppel  is  when 
one  is  concluded  and  forbidden  in  law  to  speak  against  his  own 
act  or  deed,  even  though  it  be  to  say  the  truth.    ( Terms  of  the 
Law,  157;   Litt.  667;    Co.  Litt.  352  a.)    There  are  three 
kinds  of  estoppels,  by  matter  of  record,  by  deed,  whether  an 
indenture  or  a  deed  poll  (  Bonver  v.  Wilkinson ^  5  B.  &  Aid. 
682 ;  1  D.  &  R.  328),  with  this  difference,  that  in  the  case 
of  a  deed  poll  only  the  party  making  the  deed  is  estopped, 
while  by  a  deed  indented  both  parties  are  concluded  (Co. 
Litt  47  b ;  Lettis  v.  WiUU,  1  Wifs.  314 ;  Litt  s.  693)  ;  and 
by  matter  in  paii,  as  by  livery,  by  entry,  by  acceptance  of 
rent,  by  partition,  &c.    (Co.  I^tt.  352  ) 
Ei>ioppel  by       jt  ^^  |,e]<i  |,y  Leach,  Master  of  the  Rolls,  that  where  by 
deed  indented  a  man  represents  himself  as  the  owner  of  an 
estate,  and  affects  to  convey  it  for  valuable  consideration^ 
having  at  the  time  no  possession  or  interest  in  the  estate,  and 
where  nothing  therefore  can  pass,  whatever  be  the  nature  of 
the  conveyance,  there,  if  by  any  means  he  afterwards  acquire 
an  interest  in  the  estate,  he  is  estopped  in  respect  of  the  so- 
lemnity of  the  instrument  from  saying,  as  against  the  other 
Earty  to  the  indenture,  contrary  to  his  own  averment  in  it,  that 
e  had  not  such  interest  at  the  time  of  its  execution.    A  con- 
veyance by  lease  and  release  will  operate  as  an  estoppel ;  and 
where  the  releasee  can  have  the  benefit  of  the  conveyance  at 
law,  a  court  of  equity  will  not  interfere  in  his  behalf.  ( Btntley 
V.  Burdon,  2  Sim.  &  Stu.  519,  afterwards  affirmed  by  the  Lord 
Chancellor;  see  2  B.  &  Ad.  282.)    But  where  A.,  having 
an  equitable  fee  in  certain  lands,  mortgaged  the  same  to  B.  by 
lease  and  release,  and  the  latter  recited  that  A.  was  legally  or 
equitably  entitled  to  the  premises  conveyed ;  and  the  releasee 
covenanted  that  he  was  lawfully  and  equitably  seised  in  his 
demesne  of  and  in  and  otherwise  well  entitled  to  the  same, 
and  the  legal  estate  was  subsequently  conveyed  to  A.,  and  he 
afterwards,  for  a  valuable  consideration,  conveyed  the  same  to 
C. :  upon  an  ejectment  brought  by  B.  against  C.  it  was  held, 
first,  that  there  being  in  the  release  no  certain  and  precise 
averment  of  any  seisin  in  A.,  but  only  a  recital  and  covenant 
that  he  was  legally  or  equitably  entitled,  C.  was  not  thereby 
estopped  from  setting  up  the  legal  estate  acquired  by  him  after 
the  execution  of  the  release,  and  that  the  release  did  not  ope- 
rate as  an  estoppel  by  virtue  of  the  words  granted,  bargained, 
sold,  aliened,  remised,  released,  &c.,  because  the  release 
passed  nothing  but  what  the  releasor  had  at  the  time,  and  A. 
had  not  the  legal  estate  in  the  premises.    (Right  d.  Jefferyt  v. 
BuekneU,  2  B.  &  Ad.  278.)    In  thb  case  there  was  a  want  of 
that  certainty  which  is  requisite  to  create  an  estoppel,  the  re« 
cital  being  in  the  alternative,  that  the  "  mortgagor  was  law- 
fully or  equitably  entitled,"  and  the  covenant  for  title  was  to 
the  same  effect    The  party  is  not  estopped  by  a  deed,  upon 
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AeEwe  of  which  the  truth  appears ;  for  if  the  deed  alle^  th^ 

Mh,  it  b  obvious  that  the  truth  caanot  be  alleged  against  the 

ktd,  and  the  case  of  an  estoppel  cannot  arise.    While  A.  was 

■  poMcmon,  B.  and  his  eldest  son,  by  deed  truly  reciting  the 

Ms,  released  their  interest  to  trustees ;  it  was  admitted,  that 

iii  being  a  release  of  a  possibility  to  a  party  not  privv  in  es- 

Me,  and  the  whole  truth  appearing  by  the  deed,  no  legal  interest 

paed  either  by  way  of  conveyance  of  interest,  or  by  way  of 

otoppel.     ( Doe  d.  Lumley  v.  Earl  of  Scarborough,  3  Ad.  & 

BL^;  A  NeY.  &  M.  730 ;  see  Do«  d.  Barber  v.  Lawrence,  4 

Tiurt.  23.)    The  recital  of  a  particular  fact  in  a  deed  will 

90O  the  party  making  the  statement.    (1  Show.  57  ;  Shelley 

V.  Wr%ht,  Willes.  9  -,  Uinson  ▼.  Tremere,  1  Ad.  &  Ell.  792 ; 

SNev.  &  M.  603 ;  Bowman  v.  Taylor,  2  Ad.  &  £11.  278 ;  4 

tfer.  &  M.  264  ;  Hill  v.  Manchater  and  Salford  Waterworhe 

Cmpany,  2  B.  fie  Ad.  544.)    The  execution  by  the  lessee  of 

&e  eoanterpart  of  a  lease  mnted  in  exercise  of  a  power  given 

^  a  will  recited  in  the  lease,  was  held  an  admission  of  the 

cncution  of  such  will.    {Bringloey,  Goodum,  5  Bing.  N.  C. 

^;  8  Scott,  71.)    A  party  taking  under  a  conveyance  is 

wt  estopped  by  recitals  in  a  previous  deed,  on  which  the  title 

<VTeyed  is  founded,  when  the  suit  relates  to  other  lands  than 

^  comprised  in  such  conveyance.    ( Do§  d.  Shelton  v.  SheU 

^  4  Nev.  &  M.  857 ;  3  Ad.  &  £11.  265.) 

Tbe  effect  of  an  estoppel  is  to  prevent  the  party  who  has  EfTcct  or  aa 
ttwnted  it  from  impugoing  the  general  efiect  of  the  deed,  or  e«i«jve*- 
tBj  mrticular  statement  or  clause  it  contains.    (Cowp.  600 ; 
Co.  litt.  47  b ;  Doe  v.  Ford,  3  Ad.  &  Ell.  649.)    The  receipt 
fcrthe  consideration  money  in  the  body  of  the  deed  is  binding 
*f^  the  parties  at  law  {Rounlree  v.  Jacob,  2  Taunt.  141 ;) 
^cannot  be  contradicted  by  parol  evidence  (  Baker  v.  Dewey, 
1  B.&  C.  704) ;  but  equity,  on  proof  that  the  money  was  not 
^,  will  grant  relief.    (Hyle  v.  Haggle,  1  Jac.  &  W.  234.) 
DU  the  operation  of  the  words  of  the  release  and  receipt  may 
l^ieitrained  by  the  recitals  in  a  deed,  showing  that  the  money 
^  not  been  paid.    (Lampon  v.  Corke,  5  B.  &  Aid.  606;  1. 
^•&R.211;  see  Aluer  t.  George,  1  Camp.  392;  Leghy. 
*^*.  1  Bos.  &  P.  447  ;  Hiekey  v.  Buri,  7  Taunt.  48  ;  Jonet 
^W«T6«rt,  7  Taunt.  421 ;    Payn$  v.  Rogert,  Dougl.  407.) 
I^the  receipt  for  the  consideration  money  indoraed  on  a 
^^  being  no  part  of  it,  is  not  an  estoppel,  but  only  evidence 
^  to  contradiction.    {Lampon  v.  Corke,  5  B.  Aid.  606; 
*"■•"  V,  Key,  3  B.  &  Ad.  313.)    The  rule  which  requires  Bzceptioot 
**an  to  be  bound  by  his  own  deliberate  representations  of  ^^  ***•  '■*•• 
J******  of  fact,  may  be  overbalanced  by  weightier  considera- 
^^'   Thus  if  a  trustee,  deriving  his  authority  from  a  public 
«et  of  parliament,  grants  by  a  deed  unauthorized  by  the  act, 
S'^nior  will  not  be  estopped  from  insisting  against  the  other 
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pleadinff  its  illegality  (Collint  v.  BlanUrn,  2  Wils.  347 ;  Pox- 
ton  V.  Popham,  9  East,  408) ;  nor  from  showing  that  the  oon- 
aderation  was  immoral,  or  contrary  to  an  act  of  parliament  or 
public  policy.  {Prole  v.  Wiggint,  3  Bing.  if,  C.  230 ;  3 
Scott,  601.)  So  a  i>arty  is  not  estopped  from  showing  that  a 
deed  is  vend  under  the  Mortmain  Act,  9  Geo.  2,  c.  36.  {Dot 
d.  Preeee  ▼.  HowelU,  2  Ad.  &  £11.  744.)  But  a  man  cannot 
avoid  his  own  deed  by  an  allegation  of  his  own  firaud,  as  that 
the  deed  was  executed  for  the  purpose  of  giving  a  colourable 
qualification  to  kill  game.  {Doe  v.  RoUrtt,  2  B.  &  Aid.  367 ; 
see  further  on  this  subject  Com.  Dig.  Estoppel ;  1  Wms. 
Saund.  325,  n.  (4) ;  2  Smith's  Leading  Cases,  444;  see  also 
the  cases  Doe  d.  Leming  ▼.  Skirrow,  7  Ad.  6c  £11.  157;  2 
Nev.  &  P.  123 ;  Gaunt  ▼.  Wainman,  3  Scott,  413 ;  WkUton 
▼.  Peaeock,  2  Bing.  N.  C.  411 ;  3  M.  &  Keen,  792 ;  BnngUm 
▼.  Goodson,  4  Bing.  N.  C.  726 ;  6  Scott,  502.) 
CopyhoMA  In  order  to  pass  a  copyhold  estate  by  surrender,  the  estate 
not  boand  by  m^at  p^^  j^^o  the  hands  of  the  lord,  through  which  it  must  be 
^^  taken.    A  fine  differed  from  the  case  of  a  surrender  inasmuch 

as  it  was  good  a^^ainst  the  heir  by  estoppel,  although  it  paawd 
no  estate ;  but  if  a  surrender  be  not  valid,  there  will  oe  oo 
estoppel,  and  no  estate  can  pass  into  the  hands  of  the  lord. 
{Taylor  v.  PkUipt,  1  Ves.  sen.  230.)    It  was  held  that  a  snr* 
render  of  a  copyhold  estate  made  by  the  heir  apparent  in  the 
lifetime  of  the  ancestor,  whom  he  survived,  did  not  operate  by 
estoppel  so  as  to  prevent  the  heir  at  law  of  the  surrenderor 
from  recovering  the  possession.   (  Goodtitlt  v.  Mono,  3  Tenn  R* 
365.)  And  a  court  of  equity  afterwards  refused  to  compel  the 
heir  at  law  to  surrender  to  the  purchaser,  on  the  ground  that 
the  original  oontract  to  convey  made  by  one  not  then  entitled 
was  a  personal  equity  attaching  on  the  consdenoe  of  the  puty, 
and  not  descending  with  the  land.    {Mor$e  ▼.  Faulkner  and 
otherM,  1  Anstr.  11;  S.  C.  3Swanst.  429.)     On  the  same 
principle  devisees  of  contingent  remainders  in  a  copyhold, 
not  bemg  in  the  seisin,  cannot  make  a  surrender  of  their  in- 
terest; and  such  a  surrender  will  not  operate  by  estoppel 
against  the  parties  or  their  heirs.  {Doe  d.  BlaekaeUr,  TomKint, 
11  East,  1 85.)    And  where  a  copyhold  was  surrendered  to 
the  use  of  the  husband  and  wife  for  their  natural  lives  and  the 
life  of  the  longer  liver  of  them,  and  after  the  death  of  the  sor- 
viTor  of  them  to  the  right  heirs  of  the  survivor  for  ever,  it  was 
held  that  the  husband  and  wife  took  a  vested  estate,  not  only 
for  their  joint  lives,  but  also  for  the  life  of  the  survivor,  with  a 
contingent  remainder  in  fee  to  the  survivor,  which  neither 
passed  nor  was  bound  hj  their  joint  surrender  to  a  purchaMf 
tor  a  valuable  consideration.  (6oe  v.  WiUon,  4  Bam.  &  Aid. 
303.)    In  the  case  last  cited  Lord  Tenterden,  C.  J.  observed, 
that  the  surrender  to  the  purchaser  for  a  valuable  consideratioB 
must  receive  the  utmost  effect  of  which  it  was  legally  capabl0»* 
and  be  construed  to  pass  all  that  the  surrenderors  could  law- 
fully convey.    Now  the  quantum  of  estate  which  they  migv 
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h»  fully  eoixvey  must  be  commensanite  with  the  quantum  of 
that  was  actually  vested  in  them  at  the  time  of  the  snr- 


which  was  an  estate  held  in  entirety  for  their  jomt 
ives  and  the  life  of  the  survivor,  and  that  a  surrender  o(  a 
copyhold  could  not  operate  by  estoppel.  (Id.  312|  313 ;  see 
Dm  d.  Bav€rUoek  v.  Rol/$,  3  Nev.  &  P.  648.) 

It  has  been  seen  that  by  the  15th  section  of  this  act,  (auU, 
^  296,)  every  actual  tenant  in  tail,  whether  in  possession,  re- 
sainder,  eantingeney,  or  otherwise,  has  power  to  alien ;  and  as 
liis  elaiiae  is  applied  to  copyholds  by  tne  50th  section  of  this 
act,  (see  post)  it  should  seem  that  a  eontingtnt  Unant  in  tail 
«f  copyholds  may  now  dispose  of  such  interest  by  the  modes 
prescribed  by  this  act. 

Before  the  amendment  of  the  laws  of  wills,  contineent  and  Contiogent 
cxetetory  estates  and  possibilities  accompanied  witn  an  in-  interetud** 
terest  were  devisable.    {Selwiny.  Selwin,  Burr.  1131 ;  Moor9  ^^^'^ 
V.  Hwekins,  2  £den'8  C.  C.  342 ;  Roe  v.  Grijgithi,  1  Bl  Rep. 
€06 ;  Roe  y.  Jinm,  1  Hen.  Bl.  30 ;  Janet  v.  Roe,  3  East  88 ; 
17  Ves.  182;  Seawen  v.  Blunt,  7  Ves.  300.)    But  such  an 
interest  was  not  devisable  where  the  person  who  is  to  take  is  not 
m  any  &egKe  ascertainable  before  the  contbgency  happens ; 
as  where  there  was  "  a  devise  to  two  equally,  or  to  the  sur- 
vivor of  them,  and  to  be  disposed  of  by  her,  the  survivor,  as 
she  might  by  will  devise;"  the  will  of  one  of  such  devisees 
aade  during  their  jomt  l;ves,  although  she  survived,  was  held 
■auueiative.   (Dos  d.  Calkin  and  cihSrrt  v.  Tomkimon,  2  Manle 
&  Sel.  164.)    By  stat.  7  WUl.  4  and  1  Vict.  c.  26,  s.  3,  oon- 
tingent  interests  are  devisable,  whether  the  testator  may  or 
may  not  be  ascertained  as  the  person,  or  one  of  the  persons, 
in  whom  the  same  respectively  may  become  vested. 

Possibilities  in  personal  estate  may  be  disposed  of  by  will 
as  will  as  aasignea  in  equity.  (Feame,  439 ;  Pollexf.  44 ;  2 
Ffecm.250;  9  Mod.  101 ;  2P.Wm8.608;  lP.Wms.672; 
3  P.  Wms.  132.    See  Shelford  on  Wills,  pp.  153—155.) 


Dispositions  for  limited  Purposes. 

XXL  Provided  always,  and  be  it  further  en-  Extent  or  the 
acted,  that  if  a  tenant  in  tail  of  lands  shall  make  a  v^^.^^^ 
disposition  of  the  same  under  this  act,  by  way  of  i/uti^way 
mortffaire.  or  for  any  other  limited  purpose,  Uien  ?I2?1EP' 
and  in  such  case  such  disposition  shall,  to  the  ex-  other  limited 
tent  of  the  estate  thereby  created,  be  an  absolute  v^"^ 
bar  in  equity  as  well  as  at  law  to  all  persons  as 
Jttainst  wnom  such  disposition  is  by  this  act  au- 
tfiorized  to  be  made,  notwithstanding  any  inten- 
tion to.  the  contrary  may  be  expressed  or  implied 
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in  the  deed  by  which  the  disposition  may  be  ef- 
fected :  Provided  always,  that  if  the  estate  created 
by  such  disposition  shall  be  only  an  estate  pour 
autre  vie,  or  for  years  absolute  or  determinable, 
or  if,  by  a  disposition  under  this  act  by  a  tenant 
in  tail  of  lands,  an  interest^  charge,  lien  or  incum- 
brance shall  be  created  without  a  terra  of  years 
absolute  or  determinable,  or  any  greater  estate, 
for  securing  or  raising  the  same,  then  such  dispo- 
sition shall  in  equity  be  a  bar  only  so  far  as  may 
be  necessary  to  give  full  effect  to  the  mortgage,  or 
to  such  other  limited  purpose,  or  to  such  interest, 
lien,  charge  or  incumbrance^  notwithstanding  any 
intention  to  the  contrary  may  be  expressed  or  im- 
plied in  the  deed  by  which  the  disposition  may  be 
effected,  (u) 

(tt)  By  this  section  of  the  act,  if  a  tenant  in  tail  makes  a 
mortgage  in  fee  with  a  proviso  for  redemption  in  the  usual  form, 
he  will  thenceforth  be  entitled  to  the  equity  of  redemption  dis- 
charged from  the  entail ;  but  if  he  creates  an  estate  potir  autre 
vie,  or  for  years  only,  or  an  "  iitierett,  charge  or  incumbrance/ 
without  a  term  of  years,  by  way  of  mortgage,  the  entail  will 
be  affected  only  to  the  extent  of  the  charge  created,  although 
there  be  an  express  declaration  of  intention  that  the  deed  shall 
operate  as  a  complete  bar  of  the  entail.     Assuming,  what  is 
not  clear,  that  a  conveyance  by  a  tenant  in  tail  to  a  trustee  to 
the  use  of  a  mortgagee  for  a  term  of  years,  with  remainder  to 
such  uses  as  the  tenant  in  tail  should  appoint,  or  to  the  use  of 
himself  in  fee,  would  not  extinguish  the  entail  altogether,  it 
will  be  necessary,  where  the  object  is  to  make  a  mortgi^  for 
years,   or  to  create  a  charge,  and  to  bar  the  entail  in  the 
equity  of  redemption,  to  attain  the  latter  object  by  a  distinct 
deed,  either  before  or  after  the  creation  of  the  mortgage  or 
charge.    Assuminc:  also,  what  is  not  clear,  that  where  a  mort- 
gage in  fee  is  made,  with  a  proviso  that  on  payment  of  the 
money  the  estate  shall  be  reconveyed  to  toe  former  uses, 
either  by  reference  or  by  express  limitation  to  the  same  uses, 
that  the  entail  would  not  be  revived,  it  will  be  necessary  to 
have  a  distinct  deed  for  preserving  the  entail,  as  to  the  equity 
of  redemption ;  it  may  however  be  contended  that  the  object 
of  thb  section  is  not  to  apply  to  express  limitations,  but 
merely  to  prevent  a  simple  aeclaration  that  the  entail  sball 
or  shall  not  be  barred  from  having  any  operation ;  (Me  9 
Jarm.  Conv.  404,  406;)  and  therefore  that,  by  one  deM. 
either  of  the  last-mentioned  objects  may  be  accomplished.  Ip 
mortgages  in  fee,  whether  of  freeholds  or  copyholds,  when  it 
IS  intended  that  the  equity  of  redemption  shall  be  discharged 
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tbe  entmO  without  any  fiirtlier  aaniTaace,  it  will  be  proper 
frmme  the  proviso  of  redemption  not  so  as  to  make  the 
of  the  mortgagee  void  on  payment  of  the  money,  but  to 
thai  he  ahiul  re-convey  it  (which  is  the  usual  form)  to 
intended;  for  if  tlie  conditbn  in  the  former  case 
he  performed,  it  might  be  contended  that  the  tenant  in 
toil  hecame  seised  of  his  former  estate  taiL  The  chaige  of  a  FvtlMr 
Hr***TT  sum  by  way  of  mortgage  is,  under  ordinary  circum-  cJurce. 
Haac^,  uBoalfy  efiected  by  a  covenant,  but  if  a  tenant  in  tail, 
having  mortgaged  for  a  term  of  years  only,  wishes  to  create  a 
fnnher  charge,  he  ought  to  re-demise  and  confirm. 

The  words  interest,  chaige,  lien,  or  incumbrance,  unless  con-  Eqalubto 
tmUed  h^  the  40th  section  of  the  act,  (see  pott,  p.  329,)  would  mortfafM* 
Mjfi  to  include  an  equitable  mortgage.    The  deposit  of  tiUe 
deeda  iseridenoe  of  an  agreement  executed  for  a  mortgage,  and 
ai  equitable  title  to  a  mortgage  is,  in  the  Court  of  Chancery,  as 
good  as  a  legal  title  in  a  court  of  law.    (Ex  paru  Wrigki,  19 
Tea.  258.>    It  has  long  been  settled  law,  that  a  mere  deposit 
ef  deeds,  vrithout  a  smgle  word  passing,  operates  as  an  equi* 
table  mortgage,  if  no  other  purnose  be  shown;  (Ex  parte 
Ktmnngtan,  2  Ves.  &  B.  83 ;  £x  parte  Langston,  17  Yes. 
no  ;  a  rule  which  has  often  been  reprobated,  and  as  it  seems 
is  not  to  be  extended.    (Ex  parte  WethereU,  11  Ves.  398; 
Em  parts  Haigh,  11  Ves.  403;  NorrU  v.  WUkinton,  12  Ves. 
193.)     So  the  deposit  of  the  copy  of  court  roll,  by  which  a 
copyhold  estate  is  held,  oives  a  lien  thereon  in  the  nature  of 
a  mer^;age.    (Ex  parte  Warner,  19  Ves.  202.)    A  written 
agreement  accompanying  the  deposit  must  primA  facie  deter- 
mioe  the  purpose  for  which  it  was  made;  (Ex  parte  Coombe, 
17  Yes.  371 ;  Ex  parte  Mauntfort,  14  Ves.  607  ;)  though  a 
deposit  originally  for  a  particular  purpose  may  be  enlarged 
by  a  subsequent  parol  agreement.    (Ex  parte  Kentington,  2 
Yes.  &  B.  84.)    Where  the  object  of  the  deposit  is  not  evi- 
denced by  writing,  the  court  must  decide  upon  parol  evidence 
with  what  intent  the  deposit  was  made,  altbougn  in  truth  it  is 
ia  the  tot  teeth  of  the  statute  of  frauds.    (29  Car.  2,  c.  3 ; 
£r  parte  Whitbread,  19  Ves.  211 ;  £x  parte  Haigh,  17  Ves. 
402;  Norrit  v.  WiOdnton,  12  Ves.  197.    See  2  Hot.  Suppl. 
t»  Yes.  inn.  p.  148.)    A  question  has  been  raised  whetner. 
Independently  of  fraud,  an  equitable  mort^fagee  is  entitled  to 
pnority  over  a  subsequent  judgment  creditor  without  notice, 
who  has  obtained  possession  of  the  land  under  an  elegit, 
(Wkitworth  T.  Gaugain,  5  Jur.  523.  On  equitable  mortgages, 
see  Jarm.  Cout.  by  Sweet,  109  et.  seq.;  Coote  on  Mort- 
gageSy  ch.  Tiii.) 


DBFINITION  OV  THE  PROTECTOR. 

XXII.  And  be  it  further  enacted,  that  if  at  the  ne  owMr  «r 
time  when  there  shall  be  a  tenant  in  tail  of  lands  ^*  '"*  ^* 
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iitingeitate    under  a  setdement,  there  shall  be  subsistmg  in 
SemeDt.piior  ^^^  ^ame  lands  or  any  of  them,  under  the  same 
uu^l!id''*th  ^^^^™^^^  ^"^y  estate  for  years  determinable  oi 
nme  seMie-  ^  the  droppii^  of  a  life  or  lives,  or  any  greatei 
Se'prf^^  estate  (not  beins  an  estate  for  years),  prior  tc 
<»rtbeaec-      die  estate  tail,  men  the  person  who  shall  be  the 
dement.        owner  of  the  prior  estate,  or  the  first  of  such  prioi 
estates,  if  more  than  one,  then  subsisting  under  the 
same  settlement,  or  who  would  have  been  so  if  no 
absolute  disposition  thereof  had  been  made,  (the 
first  of  such  prior  estates,  if  more  than  one,  being 
fi>r  all  the  purposes  of  this  act  deemed  the  prior 
estate,)  shaJU  be  the  protector  of  the  settlement  so 
fiur  as  regards  the  lands  in  which  such  prior  estate 
shall  be  subsisting,  and  shall  for  all  the  purposes 
of  this  act  be  deemed  the  owner  of  such  prior 
estate,  although  the  same  may  have  been  charged 
or  incumberea  either  by  the  owner  thereof  or  by 
the  setdor,  or  otherwise  howsoever,  and  although 
the  whole  of  the  rents  and  profits  be  exhausted  or 
required  for  die  payment  of  the  charges  and  in- 
cumbrances of  such  prior  estate,  and  althou^ 
such  prior  estate  may  have  been  absolutely  dis- 
posed of  by  the  owner  thereof,  or  by  or  in  eonse* 
quence  of  the  bankruptcy  or  insolvency  o£  such 
owner,  or  by  any  other  act  or  de&ult  of  such 
owner ;  and  that  an  estate  by  the  curtesy,  in  re- 
spect of  the  estate  tail,  or  of  anv  prior  estate 
created  by  the  same  setdement,  shall  be  deemed  a 
prior  estate  under  the  same  setdement  within  the 
meaning  of  this  clause ;  and  that  an  estate  by  wav 
of  resulting  use  or  trust  to  or  for  the  settlor  shall 
be  deemed  an  estate  under  the  same  setdement 
within  the  meaning  of  this  dause.  (x) 

(dr)  In  cases  of  lunacy  the  Lord  Chaneellor  is  protaetor, 
(lee  post,  as.  33,  48,)  but  he  is  not  authorised,  when  the 
tenant  in  tail  in  posaessbn  is  in  a  state  of  hopeless  huiaef^ 
to  consent  to  the  first  tenant  in  tail  in  remainder  barring  the 
subsequent  limitatioDS,  even  for  the  purpose  of  preventinff  the 
settled  estate  from  going  over  to  ooUateral  reutions.  (i"  ^ 
BZsvttt,  SM.^  Keen,  250;  lnr$  Wood,  3  M.  &  Cr.  366. 
See  note  to  section  48,  pott,  pp.  334—337.) 
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Protector  as  to  tmdhrided  Shares* 

XXm.  Provided  always,  and  be  it  further  en«  sieh  of  two 
acted,  that  where  two  or  more  persons  shall  be  ^JJ,"**^^ 
oiraersy  under  a  aettlement,  within  the  meaning  of  prior  estate 
dtt  act,  of  a  prior  estate,  the  sole  owner  of  which  SJiJctof  •?* 
otate^  if  there  had  been  only  one,  would  in  re*  to  jiii  ' 
net  thereof  have  been  the  protector  of  such  set- 
weiit,  each  of  such  persons  in  respect  of  sw^ 
ndivided  share  as  he  could  dispose  o^  shall  fimr 
aQ  the  purposes  of  this  act  be  deemed  the  owner 
ef  a  prior  estate,  and  shall,  in  exclusion  of  the 
other  or  others  of  them,  be  the  sole  protector  of 
aetttement  to  the  extent  of  such  undivided 

(y) 

(9)  flee  ClbMr«fc  t.  Edwards,  2  Br.  C.  C.  180 ;  OdkUy  v. 
&M,*Amb.90;  1  £deD,861 ;  3  Fmoit. Cobt. 90, et aeq. 


Protector  in  case  of  married  Women. 
XXI  V«  Provided  always,  and  be  it  further  en«  Where  a  mar- 
acted,  that  iHiere  a  married  woman  would,  if  IiSjJriSSbe 
aog^,  be  the  protector  of  a  settlement  in  respect  the  protector, 
of  a  prior  estate,  whkh  is  not  thereby  settled,  or  !he  a'^'h^r 
agraed  or  directed  to  be  settled,  to  her  separate  hatband  to- 
use,  she  and  her  husband  together  shall  in  respect  (^^'1^'^. 
of  such  estate  be  the  protector  of  such  settlement, 
and  shall  be  deemed  one  owner ;  but  if  such  prior 
estate  shall  by  such  settlement  have  been  settled, 
or  agreed  or  directed  to  be  settled  to  her  separate 
use,  then  and  in  such  case  she  alone  shall  in  re- 
spect of  such  estate  be  the  protector  of  such  set- 
oBBaeBt. 

Protector  as  to  Estates  restoredor  cot^rmed. 

XXV.  Provided  always,  and  be  it  further  ei^  As  towtaiM 
aefeed,  that,  except  in  the  case  of  a  lease  hereinafter  ^i^^b/' 
prorided  for,  where  an  estate  shall  be  limited  by  MttitmeBU 
a  settlement  bv  way  ^oonfirmation,  or  where  the 
setttement  shall  memy  have  the  effiact  of  restoring 
saestate,  in  either  of  those  eases  such  estate  shaB 
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for  the  purposes  of  this  act,  so  far  as  regards  the 
protector  of  the  settlement,  be  deemed  an  estate 
subsisting  under  such  settlement. 

Lessees  not  to  be  Protector* 

As  to  leaies       XXVI.  Provided  always,  and  be  it  further  en- 

ated  b/'^    acted,  that  where  a  lease  at  a  rent  shall  be  created 

Mttieinent.     qj.  confirmed  by  a  settlement,  the  person  in  whose 

favour  such  lease  shall  be  created  or  confirmed, 

shall  not  in  respect  thereof  be  the  protector  of 

such  settlement. 

DoweresseSf  ^c.  not  to  be  Protector. 

No  teoant  in      XXVII.  Provided  always,  and  be  it  further  en- 

«zecotor!^c.  acted,  that  no  woman  in  respect  of  her  dower,  (x) 

toct*  ^^^      *°^  (except  in  the  case  hereinafter  provided  for  of 

iatbe'^Mora  bare  trustee  under  a  settlement  made  6n  or 

abtretnii-    before  the    thirty-first    day  of   December,  one 

thousand  eight  hundred  and  thirty-three,)  no  bare 

trustee,  heir,  executor,  administrator  or  assign,  in 

respect  to  any  estate  taken  by  him  as  such  bare 

trustee,  heir,  executor,  administrator  or  assign, 

shall  be  the  protector  of  a  settlement. 

(s)  It  was  not  thought  advisable  to  require  the  concurrenoe 
of  Uie  tenant  in  dower,  for  it  seldom  if  ever  happens  that  dower 
is  set  out  by  metes  and  bounds ;  and  if  such  an  estate  does 
occur,  her  concurrence  would  have  only  a  partial  opeiation  as 
the  estate  is  confined  to  a  part  of  the  lands  entailed.  (1  B^ 
Prop.  Rep.  pp.  32,  33.) 


Who  to  be  Protector  where  excluded  by  the  two 

hut  clauses. 

Wbo  sbaii  be     XXVIII.  Provided  always,  and  be  it  further 

whereiiir^'  enacted,  that  where  und^r  any  settlement  there 

owner  .of  Uie  shall  be  more  than  one  estate  prior  to  an  estate 

SSu  bj'fie  ^»  *"^  ^^  person  who  shall  be  the  owner  within 

cwo  last        the  meaning  of  this  act  of  any  such  prior  estate^ 

^iSITdwh*     »"i  respect  of  which  but  for  the  two  last  precedi^ 

clauses,  or  either  of  them,  he  would  have  been  tw 

protector  of  the  settlement,  shall  by  virtue  of  suca 

clauses,  or  either  of  thero,  be  excluded  from  being 
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M  nrotector,  then  and  in  such  case  the  person  (if 
smj)  who  if  such  estate  did  not  exist  would  be  the 
pnieetor  of  the  settlement,  shall  be  such  protector. 

Taumt  to  the  pr€ecipe  to  be  Protector,  when, 

XXIX.  Provided  always^  and  be  it  further  en*  Where,  in 
aded,  that  where  already,  or  on  or  before  Ae  {[JJ^^^JP**** 
ilurty-firBt  day  of  December,  one  thousand  eiffht  etute  befoi^ 
fanndred  and  thirty-three,  an  estate  under  a  settle-  ^mber'^ 
^ent  shall  have  been  disposed  of  either  absolutely  the  P«noii  to 
or  otherwise,  and  either  for  valuable  consideration  !!^t  uTthe 
er  not,  the  person  who  in  respect  of  such  estate  ^<^t  ofentfy 
vonld,  if  this  act  had  not  been  passed,  have  been  thaii  bediT^ 
tie  proper  person  to  have  made  the  tenant  to  the  prot«<:tor. 
writ  of  entry  or  other  writ  for  suffering  a  common 
leeovery  of  the  lands  entailed  by  such  settlement, 
iliall,  during  the  continuance  of  the  estate  which 
anlerred  the  right  to  make  the  tenant  to  such 
writ  of  entry  or  other  writ,  be  the  protector  of 
sneh  settlement  (a) 

(a)  This  and  the  followine  sectioa  of  the  act,  will  render  it 
metmny,  where  it  is  intended  to  bar  an  entail  created  on  or 
Wfive  the  dist  December,  1833,  to  ascertain  in  whom  the 
freehold  of  the  lands  is  vested,  in  the  same  way  as 
required  for  determining  who  was  the  proper  person  for 
ng  a  tenant  to  the  prtseipe  in  a  recoTery.  (See  ante,  pp. 
194).)  This  section  mnst  be  attentively  considered  in  con- 
neeikm  with  the  27th,  30th,  and  Slst  sections.  In  Corrall  v.  Qaettion  m 
CmtteU,  4  Mees.  &  W.  734 ;  (and  see  CatUU  v.  Corrall,  3  Y.  to  proieeior- 
Ac  Coll.  413,)  a  testator  by  his  will  dated  the  24th  April,  1817,  ^^\^ 
deviaed  estates  to  his  wife  for  life,  (subject  to  the  annuity  of 
£2  to  bis  daughter),  with  remainder  to  his  second  son  in  tail, 
with  remainder  to  the  testator's  right  heirs.  The  testator  died 
in  1817 y  leaving  his  wife  surviving  him,  and  lived  until  1832. 
By  a  deed  dated  the  Idth  August,  1817,  and  made  between 
the  tenant  in  tail  of  the  one  part,  and  two  trustees  of  the  other 
part,  in  consideration  of  lOi.  and  other  good  considerations, 
the  tenant  in  tail  granted,  released  and  confirmed  to  the  said 
tiiMiuio,  their  heirs  and  assigns,  the  remainder  or  reversion  of 
the  grantor  in  the  premises  expectant  on  the  decease  of  his 
aotner,  to  hold  unto  the  said  trustees  during  the  life  of  the 
erantor,  in  trust  of  their  own  proper  authority,  and  without  the 
nuther  concurrence  of  the  grantor,  to  let  and  demise  the  pre- 
nuBes  and  to  receive  the  rents  and  profits,  and  thereout  in  the 
first  place  to  discharge  the  annuity  of  £2,  given  by  the  will, 
and  to  pay  the  expenses  of  all  repairs,  and  to  reimburse  them* 
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Mhres  all  coilf ,  and  lasdy  to  ray  the  siupltts  to  the  gnaA 
hk  eiecalofs,  adunniitratan  ana  aangBs.  And  the  dMd  « 
tuaed  a  woyito  that  notfamg  therein  oontaiaed  Aovld  opee 
beyond  tne  plaintiff's  life  interest  in  the  property.  The  teni 
in  tail  having  sold  the  estate  a  questHMa  wee  raised  whether 
could  make  a  good  title  to  the  pramweSy  withoat  the  saod] 
and  ooneuTCnce  of  the  sorviviiig  trustee  onderthe  aberedei 
It  was  argned  that  the  tenant  in  tail  having  parted  with  Iwl 
estate  altogether,  or  at  least  parted  with  the  legal  interest,  v 
not  in  a  condition  to  have  sunered  a  lecoverj  to  bar  the  rein 
sion  upon  the  estate  tail  to  his  elder  brother,  who  was  air 
and  diat  the  stat  3  &  4  Will.  4,  c.  74,  would  not  help  him  o 
of  the  difficulty,  either  because  the  surviving  trustee  was 
piotector  of  the  settlement  within  the  meaning  of  that  aet,  i^ 
would  not  join,  or  because  there  was  no  protector  of  the  settl 
ment,  and  therefore  the  act  did  not  apply.  It  was  unnecesBa: 
however  to  decide  these  important  questions.  (See  a*  39,  enli 


Where  in  the  XXX.  Provided  always  and  be  it  further  eo 
SipMition  of  <^^>  ^^^  where  any  person  having  either  already 
arerenioii  or  on  or  before  the  thirty- first  day  of  Decembei 
Se  ulTor*  one  thousand  eight  hundred  and  thirt^-thre< 
December,  either  for  valuable  consideration  or  not,  dupotei 
person  to      of,  either  absolutely  or  otherwise,  a  remainder  a 

teiuAt'to  the  '^^^'^^^^^  ^  ^®®  ^^  ^^7  l^nds,  or  created  any  estati 
ivrit  of  entry  out  of  such  remainder  or  reversion,  would,  nnde 
ISA^e'^  this  act,  if  this  clause  had  not  been  inserted,  bav( 
protector,  been  the  protector  of  the  settlement  by  which  th( 
lands  were  entailed  in  which  such  remainder  oi 
reversion  may  be  subsisting,  and  thereby  be  en* 
abled  to  concur  in  the  barnng  of  such  remaipdei 
or  reversion,  which  he  could  not  have  done  if  h« 
had  not  become  such  protector,  then  and  in  every 
such  case  the  person  who,  if  this  act  bad  not  been 
passed,  would  have  been  the  proper  person  to  have 
made  the  tenant  to  the  writ  of  entry  or  other  writ 
for  suffering  a  common  recovery  of  such  landsi 
shall,  during  the  continuance  of  the  estate  whidi 
conferred  the  right  to  make  the  tenant  to  such  writ 
of  entry  or  other  writ,  be  the  protector  of  such  set- 
tlement. 
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Ban  Trustee  to  he  Proieetar,  when, 

XXXI.  Prorided  always,  and  be  it  further  en-  Where  a  ban 
acted,  that  where,  onder  any  settlement  of  lands  TH^S^^ 
■ade  before  the  passing  of  this  act,  the  person  °|^*^i;^ 
iriwy  if  this  act  had  not  been  passed,  would  have  ihu  aeuSan 
keen  the  proper  person  to  make  the  tenant  to  the  ^^^  ^^^ 
writ  of  entry  or  other  writ  for  suffering  a  common 
reeoiYerj  of  such  lands  for  the  purpose  of  barring 
any  estate  tafl  or  other  estate  under  such  setde- 
aicnt,  sfaaO  be  a  bare  trustee,  such  trustee  shall, 
dariBff  the  continuance  of  the  estate  conferring  on 
Urn  ue  right  to  make  the  tenant  to  such  writ 
of  eotry  or  other  writ,  be  the  protector  of  such 

Lib) 


(b)  Under  this  Bection  s  trattee  having  the  fint  immidiaiB 
Mlite  of  freehold,  will  be  protector  of  a  aettlement,  made 
icfert  ike  ftusmg  of  this  act.  (28  Aug.  1833.)  Thiu  under 
aeettlement  containing  a  limitation  to  A.  for  ninety-nine  yean, 
if  he  dioiild  so  long  live,  mth  remainder  to  trofleea  during  the 
III  of  A.  upon  truMt  by  the  uBual  means  to  preserve  contin- 

riiemainderB,  with  remainder  to  the  first  and  other  sons  of 
in  tail ;  the  trustees  would  be  protector  of  the  settlement 
dning  the  life  of  A.,  and  their  concurrence  would  be  necessaiy 
fcr  — *»KKw£r  the  first  tenant  in  tail  to  make  an  effectual  dispo- 
■te.  (See  SmUh  d.  Dermer  v.  PackhwrH,  3  Atk.  135; 
18tr.ll05;  Andr.315.} 


Poiver  to  appoint  Protector. 

XXXII.  Provided  always,  and  be  it  further  en-  Power  t^aoy 
acted,  that  it  shall  be  lawful  for  any  settlor  entail-  ^in^dMipr^ 
ing  lands  to  appoint,  by  the  settlement  by  which  tecior. 
the  lands  shall  be  entailed,  any  number  of  persons 
ia  esse,  not  exceeding  three,  and  not  being  aliens, 
to  be  protector  of  the  settlement  in  lieu  of  the 
parson  who  would  have  been  the  protector  if  this 
dbnse  had  not  been  inserted,  and  either  for  the 
whole  or  any  part  of  the  period  for  which  such 
person  might  nave  continued  protector,  and  by 
means  of  a  power  to  be  inserted  m  such  settlement 
to  perpetuate,  during  the  whole  or  any  part  of  such 
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period,  the  protectorship  of  the  settlement  in  an; 
one  person  or  number  of  persons  in  esse,  and  no 
being  an  alien  or  aliens,  whom  the  donee  of  thi 
power  shall  think  proper  by  deed  to  appoint  pro 
tector  of  the  settlement  in  the  place  of  any  om 
person  or  number  of  persons  who  shall  die  or  shal 
by  deed  relinquish  his  or  their  office  of  protector; 
and  the  person  or  persons  so  appointed  shaU,  ii 
case  of  tnere  beiug  no  other  person  then  protectoi 
of  the  settlement,  be  the  protector,  and  shall,  lo 
case  of  there  being  any  other  person  then  protec- 
tor of  the  settlement,  be  protector  jointly  with  such 
other  person :  Provided  nevertheless,  that  by  virtue 
or  means  of  any  such  appointment,  the  number 
of  the  persons  to  compose  the  protector  shall  never 
exceed  three  :  provided  further  nevertheless,  that 
every  deed  by  which  a  protector  shall  be  appointed 
under  a  power  in  a  settlement,  and  every  deed  bv 
which  a  protector  shall  relinquish  his  office,  shaU 
be  void  unless  inrolled  in  his  Majesty's  High  Court 
of  Chancery  within  six  calendar  months  after  the 
execution  thereof:  provided  further  nevertheless, 
that  the  person  who  but  for  this  clause  would 
have  been  sole  protector  of  the  settlement,  may 
be  one  of  the  persons  to  be  appointed  protector 
under  this  clause,  if  the  settlor  shall  think  fit, 
and  shall,  unless  otherwise  directed  by  the  settlor, 
act  as  sole  protector,  if  the  other  persons  con- 
stituting the  protector  shall  have  ceased  to  be  so 
by  death  or  relinquishment  of,  the  office  by  deed, 
and  no  other  person  shall  have  been  appointed  in 
their  place. 

Protector  of  Lunatics,  S^c. 
locates  or  XXXIII.  Provided  always,  and  be  it  further 
iSoffd  Chan-  ^'**^'^»  *^*^  ^^  ^^J  person,  protector  of  a  settle- 
ceUororLord  ment,  shall  be  lunatic,  idiot,  or  of  unsound  mind, 
hStSo^.  and  whether  he  shall  have  been  found  such  by  in- 
ninionera/or  quisition  or  not,(c)  then  the  Lord  High  Chancellor 
eSJL^'-"  of  Great  Britain,  or  the  Lord  Keeper  or  the  Lordt 
with  tonatfea.  Commissioners  for  the  custody  of  the  great  seal 
2ial!i>JT**'of  Great  Britain  for  the  time  being,  or  other 
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dbe  penon  or  penons  for  the  time  being  entrusted  Momr,  *&, 
hf  die  King's  sign  manoal  with  the  care  and  com-  cILmnj  t» 
■Ddneot  o£  the  costody  of  the  persons  and  estates  ^  ^^  p«^ 
if  persoiis  found  lunatic,  idiot,  and  of  unsound  '*^^* 
■bid,  shall  be  the  protector  of  such  settlement  in 
iea  of  the  person  who  shall  be  such  lunatic  or 
liioc,  or  of  unsound  mind  as  aforesaid  ;  or  if  any 
person,   protector  of  a  settlement,  shall  be  con- 
victed of  treason  or  felony,  or  if  any  person  not 
bang  the  owner  of  a  prior  estate  under  a  settle- 
Bcnt,  shall  be  protector  of  such  settlement,  and 
aiiall  he  an  infant,  or  if  it  shall  be  uncertain  whe- 
tfier  such  last-mentioned  person  be  living  or  dead, 
then  his  Majesty's  High  Court  of  Chancery  shall 
lie  the  protector  of  such  settlement  in  lieu  of  the 
person  who  shall  be  an  infant,  or  whose  existence 
cannot  be  ascertained  as  aforesaid ;  or  if  any  set- 
tlor entailing  the  lands  shall,  in  the  settlement  by 
which  the  limds  shall  be  entailed,  declare  that  the 
person  who  as  owner  of  a  prior  estate  under  such 
settlement  would  be  entitled  to  be  protector  of 
the  settlement  shall  not  be  such  protector,  and 
ihall  not  appoint  any  person  to  be  protector  in  his 
itead,  then  the  said  Court  of  Chancery  shall,  as  to 
the  lands  in  which  such  prior  estate  shall  be  sub- 
asting,  be  the  protector  of  the  settlement  during 
die  continuance  of  such  estate ;  or  if  in  any  other 
cue  where  there  shall  be  subsisting  under  a  set- 
dement  an  estate  prior  to  an  estate  tail  under  the 
same  settlement,  and  such  prior  estate  shall  be 
nffident  to  qualify  the  owner  thereof  to  be  pro- 
tector of  the  settlement,  and  there  shall  happen  at 
any  time  to  be  no  protector  of  the  settlement  as  to 
die  lands  in  which  the  prior  estate  shall  be  subsist- 
ing, the  said  Court  of  Chancery  shall,  while  there 
shall  be  no  such  protector,  and  the  prior  estate 
shall  be  subsisting,  be  the  protector  of  the  settle- 
ment as  to  such  lands. 

(e)  Where  the  party  baa  not  been  found  a  Innatic,  &c.  it 
viU  probably  be  lefenred  to  a  master  in  Chancery  to  ascertain 
tbtt  act,  and  whether  the  partf,  if  of  sound  mind,  would  be 
pnlMlor  of  the  settlement.    (See  fott,  note  to  section  48.) 

t5 
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POWEK8  OP  TH8  PROTECTOR. 

HU  consent  rebuked. 

WhcKtiMK       XXXIV.  Provided  always,  and  be  it  further 

JJJJ^^' enacted,  that  if  at  the  time  when  any  person, 

nqaitite  to    actual  tenant  in  tail  of  lands  under  a  setttement, 

aetaartentiit  hut  not  entitled  to  the  remainder  or  reversion  in 

in  uu  to  ere-  fee  immediately  expectant  on  the  determination  of 

«^  u^'a  his  estate  tail,  sbalf  be  desirous  of  making  under 

^^*^  '^*       this  act  a  disposition  of  the  lands  entailed,  there 

shall  be  a  protector  of  such  settlement^  then  and  in 

every  such  case  the  consent  of  such  protector  shall 

be  requisite  to  enable  such  actual  tenant  in  tail  to 

dispose  of  the  lands  entailed  to  the  full  extent  to 

which  he  is  hereinbefore  authorized  to  dispose  of 

the  same;  (d)  but  such  actual  tenant  in  tail  may, 

without  such  consent,  make  a  disposition  under 

this  act  of  the  lands  entailed,  which  shall  be  good 

aeainst  all  persons  who,  by  force  of  any  estate  tafl 

which  shall  be  vested  in  or  might  be  claimed  by,  or 

which  but  for  some  previous  act  or  default  would 

have  been  vested  in  or  might  have  been  claimed 

by,  the  person  making  the  disposition  at  the  time 

of  his  making  the  same,  shaU  claim  the  lands 

entailed. 

AdTintase  of  (^)  '^^  advantage  attendbg  the  new  mode  of  making  the 
eanamt  to  a  fiist  benefioial  owner  merely  a  eorueitting  and  not  a  eanvmfing 
conyeyance.  party,  will  be,  that  he  will  be  able  to  give  his  conciUTence  to 
the  alienation  by  the  remainder-man  in  tail  without  afiecting 
tile  powers  or  contingent  rights  or  interests  of  the  tenant  for 
lile,  anterior  to  the  estate  tail  to  be  barred,  and  without  letting 
in  iJie  incumbrances  of  the  remainder-man,  which  without  doe 
caution  were  the  consequences  of  the  old  rule.  (See  I  Rsai 
Prop.  Rep.  33.)  Several  ingenious  contrivances  had  been 
adopted  by  conveyancers  for  avoiding  those  inconveniences, 
respecting  which  further  information  will  be  found  in  Co. 
Litt  203  b,  n.  by  Butl.;  1  Prest  Ccmv.  107—118 ;  2  Sand. 
on  Uses,  207,  4  ed.;  PeUum't  eat»,  1  Rep.  14  b;  Smith  d. 
Richardt  v.  Clifford,  1  T.  R.  738;  Do$  v.  Lord  Muigrav§, 
5  T.  R.  320 ;  Earl  Jeruy  y.  Deane,  6  B.  &  Aid.  676 ;  Roper 
v.  Halifax,  8  Taunt  846;  Dot  d.  lAtmUy  t.  EarlrfSetT' 
iorotigft,8  Ad.  &  £11.43. 

According  to  the  strict  rules  of  the  common  law,  the  oveiw 
reaching  power  of  a  fine  "  Sur  connMiies  dt  drnt  coma  am. 
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&C."  IB  dityluig  estatai,  and  in  eztmgnidiiog  lighti,  powms, 
vns  so  inflexible,  that  its  operation  eonld  not  be  oontrailed 
,  by  the  declared  intention  of  the  parties.  It  had  bowoTer 
,  recently  decided  that  a  fine  might  be  prevented  from 
^yeialiug  b^ond  die  perticalar  purposes  intended,  provided 
neb  intentioQ  of  the  parties  clearly  appeared.  (Earl  Jsnsy 
▼•Hmsm,  5  B.  &  Aid.  569;  TytrgllY.  Mmnh» 3  Bing.  31; 
S.  C  10  B.  Mooxe,  305.  See  Sugd.  on  Powers,  65—78, 
diked.) 


Proiedor  mast  coruent  to  Enlargement  of  hate  Fee» 

XXXV.  Provided  always,  and  be  it  further  When  a  btM 
enacted,  that  where  an  estate  tail  shall  have  been  Irot"^^  u. 
cciiTeited  into  a  base  fee,  in  such  case,  so  long  as  content  re- 
there  shall  be  a  protector  of  the  settlement  by  Swrewag**** 
wliich  the  estate  tail  was  created,  the  consent  of  of  a  power  of 
mch  protector  shall  be  requisite  to  enable  the  per-  ^p^'^>^ 
mm  who  would  have  been  tenant  of  the  estate  tail, 

if  the  same  had  not  been  barred,  to  exercise,  as  to 
tlie  lands  in  respect  of  which  there  shall  be  such 
protector,  the  power  of  disposition  hereinbefore 
eootained. 

Protector  not  to  be  controlled, 

XXXVI.  And  be  it  further  enacted,  that  any  The  protector 
device,  shift  or  contrivance,  by  which  it  shall  be  ^^^^^' 
attempted  to  control  the  protector  of  a  settlement  in  th«  ezer- 

•        ••«.•  A.         ^  A.1.-*  ciae  of  hit 

m  givinff  his  consent,  or  to  prevent  mm  m  any  way  power  of  con- 
firom  usmg  his  absolute  discretion  in  regard  to  his  •«ntins. 
eonaent,  and  also  any  agreement  enter^  into  by 
die  jHTOtector  of  a  settlement  to  withhold  his  con- 
sent, shall  be  void ;  and  that  the  protector  of  a 
settlement  shall  not  be  deemed  to  be  a  trustee  in 
respect  of  his  power  of  consent ;  and  a  court  of 
equity  shall  not  control  or  interfere  to  restrain  the 
exercise  of  his  power  of  consent,  nor  treat  his 
giving  consent  as  a  breach  of  trust. 

Exclusion  of  Equity  as  to  Protector, 

XXXVII.  Provided  always,  and  be  it  further  Certain  ndes 
enacted,  that  the  rules  of  equity  in  relation  to^llppiyb!? 
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twMB  the  dealings  and  transactions  between  the  donee  of  i 
{■JJJ^'jJ"*  power  and  any  object  of  the  power  in  whose  ft- 
ua wider tke  vour  the  same  maybe  exercised,  shall  not  be  helc 
'""'^  to  apply  to  dealings  and  transactions  between  the 

protector  of  a  settlement  and  a  tenant  in  tail  undei 
the  same  settlement,  upon  the  occasion  of  the  pro- 
tector giving  his  consent  to  a  disposition  by  a 
tenant  in  tail  under  this  act.  (e) 

The  rale  ia        (je)  Where  a  party  has  a  power  of  appotntiog  an  estate, 
|^"l|^  i^      whether  real  or  personal,  amongst  several  objects,  and  exer- 
Imi  McaooT    ^^'^  ^^^  power  upon  condition  that  the  party  in  whose  iaFOiir 
the  appointment  is  made  shall  confer  on  the  appointor,  or  a 
stranger,  some  benefit  at  the  expense  of  the  objects  of  the 
power,  such  ezeeution  is  fraudulent,  and  will  be  set  aside  in 
equity.    (See  PawUt  v.  Pawlet,  1  Wils.  224 ;  Duke  of  Mari^ 
borough  V.  Lord  Godolpkin,  2  Ves.  sen.  71;   Lane  v.  Page, 
Ambr.23d;  Boyle  v.  Bishop  of  Peterborough,!  Ves.jun.299; 
Tucker  v.  Sanger,  M'Clel.  430.)    Thus,    where  a  jpenon 
having  a  power  of  jointurine  executed  it  in  favour  of  his  wife, 
but  it  was  agreed  between  toe  parties  that  the  wife  should  re- 
ceive only  part  of  the  iointure  for  her  own  benefit,  and  that  the 
residue  should  be  applied  for  the  use  of  the  husband,  the  exe- 
cution of  the  power  was  set  aside  so  far  as  it  was  in  favour  of 
the  husband  himself,  on  the  ground  of  its  being  a  fraud  on  the 
power  and  those  creating  it.    (Lanev.Pa^e,Amb.233;  Aleyn 
V.  Belcher,  1  Eden,  132.)    So,  if  a  parent  under  a  power  of 
appointing  the  estate  unto  any  of  hb  children,  exclusively  of 
the  others,  appoint  to  one,  upon  a  previous  bai*gain  with  such 
child  that  he  should  pay  a  consideration  for  it,  equity  will  set 
aside  the  appointment  altogether.    (M' Queen  v.  Jfarquhar, 
11  Ves.  467;  Palmer  v.  Wheeler,  2  Ball  &  Beatty,  18; 
Rhodes  v.  Cook,  2  Sim.  &  Stu.  488 ;  Farmer  v.  Martin,  2  SmL 
502  ;  Green  v.  PuUford,  2  Beav.  70.)    So  if  the  donee  of  the 
power  appoints  the  fund  to  one  of  the  objects  of  the  power, 
upon  an  understanding  that  the  latter  is  to  lend  the  fund  to  the 
former,  although  on  good  security,  the  appointment  is  bad. 
{Arnold  v.  Hardwiek,  7  Sim.  343.    See  Sugd.  on  Powers, 
415—426,  5th  ed. ;  2  Chance  on  Pow.  441—446.)  •  But  the 
principle  of  those  cases  has  not  been  extended  to  the  case  of  a 
tenant  in  tail  in  remainder  joining  with  his  faUier,  a  tenant  for 
life,  in  sufiering  a  recovery  and  resettling  the  estate,  although 
an  immediate  Iwtefit  has  been  conferred  on  the  son  as  s  ooa- 
sideration  for  his  barring  the  entail.    (Tweddell  v.  TvoiddeU, 
Turn.  &  Rttss.  1 ;  Dams  v.  Uphill,  1  Swanst.  129.) 
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COVFISMATION  OF  YOIDABLS  ESTATES  CREATED  BT 

TENANT  IN  TAIL. 

XXXVIII.  Provided  always,  and  be  it  farther  a  voidaUe 


chat  when  a  tenant  in  toil  of  lands  under  JS55J,*|J*,ji^ 
«  Betdement  shall  have  ahready  created  or  shalliDtevowora 
hereafter  create  in  such  lands,  or  any  of  them,  a]^'^',,, 
Toidable  estote  in  favour  of  a  purchaser  for  valu-  •  **;^||9^< 
able  consideration,  and  shall  afterwards  under  Ma  ^tMunut^ 
act,  by  any  assurance  other  than  a  lease  not  re-  uiiondertu* 
quiriD|{  inrolment,  make  a  disposition  of  the  lands  !!^Brta  pw- 
in  which  such  voidable  estate  shall  be  created,  or  ***^LSf*" 
any  of  them,  such  disposition,  whatever  its  object 
loay  be,  and  whatever  may  be  the  extent  of  the 
estate  intended  to  be  thereby  created,  shall,  if 
made  by  the  tenant  in  tail  with  the  consent  of  the 
protector  (if  any)  of  the  settlement,  or  by  the 
tenant  in  tail  alone,  if  there  shall  be  no  such  pro- 
tector, have  the  effect  of  confirming  such  voioable 
estate  in  the  lands  thereby  disposed  of  to  its  full 
extent  as  against  all  persons  except  those  whose 
rights  are  saved  by  this  act ;  but  if  at  the  time  of 
malriTig  the  dispositiou  there  shall  be  a  protector 
of  the  settlement,  and  such  protector  shall  not 
consent  to  the  disposition,  and  the  tenant  in  toil 
shall  not  without  such  consent  be  capable  under 
this  act  of  confirmin|^  the  voidable  estote  to  its 
full  extent,  then  and  m  such  case  such  disposition 
shall  have  the  effect  of  confirming  such  voidable 
estote  so  far  as  such  tenant  in  toil  would  then  be 
capable  under  this  act  of  confirming  the  same 
without  such  consent : (f)  Provided  idways,  that 
if  snch  disposition  shall  be  made  to  a  purchaser 
ibr  valuable  consideration,  who  shall  not  have 
express  notice  of  the  voidable  estote,  then  and  in 
such  case  the  voidable  estote  shall  not  be  con- 
finned  as  against  such  purchaser  and  the  persons 
^daiming  under  him.  (g) 

(/)  The  proviso  in  tlie  eonesponding  clause  in  the  Irish 
stsu  4  &  5  Will.  4,  c.  92,  s.  36,  is  as  follows :  "  Provided 
ahrayi,  that  if  sudi  disposition  shall  be  made  to  a  porchaser 
lor  valuable  consideiation,  who  shall  not  have  express  notice 
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of  the  voidable  estate,  and  if  the  deed  or  instniment  creating 
sttoh  Toidable  estate  slkall  not  hare  been  registerod  preTiotis  t 
such  disposition,  then  and  in  such  ease  me  voidable  estat 
shall  not  be  confirmed  as  against  such  purchaser  and  the  per 
sons  claiming  nnder  him." 
Prior  Mti  of      (g)  If  a  tenant  in  tail  who  had  executed  any  atMemeat, 
tjwitBt  lo  tail,  leue  or  mortgage,  or  created  any  chai^  or  incambnuioe  bv 
J^J^JJ^       statute,  judgment,  or  otherwise,  affecting  the  entailed  laniC 
afterwards  suffsied  a  recovexy,  its  effect  was  to  confirm  audi 
prior  acts,  and  to  make  the  lands  chamable  with  them,  al- 
thoueh  beifbre  they  were  defeasible  by  the  issue,  for  whatever 
act  bound  the  tenant  in  tail  himself,  was  binding  on  the 
reooverers,  or  the  peisons  to  whose  use  the  recovery  was 
suffered;  who  were  estopped  from  alleging  that  the  person 
against  whom  they  recovered  had  but  an  estate  taiL     (^CapeVs 
0aj0, 1  Bep.  GO;  S.  C.  Poph.  5,  6 ;  B€ek  d.  Hawkifu  v.  fTMk, 
1  Wila.  277 ;  TourU  v.  Rand,  2  Br.  C.  C.  652 ;  Geodrighi 
d.  TyrM  v.  Jfsad,  3  Burr.  1703 ;  ChsMy  v.  Hall,  2  Eden, 
357 ;  3  Atk.  9.)    A  common  recovery  was  a  conveyance  on 
record,  invented  to  give  a  tenant  in  tail  an  absolute  power 
to  dispose  of  his  estate,  as  if  he  were  tenant  in  fee  simple. 
(Willes'  Bep.  451.)    What  passed  by  the  recovery  did  not 
come  out  of  the  remainder  or  reversion,  but  in  continuance  of 
the  estate  tail,  which  was  expanded  into  a  fee  simple,  and 
persons  coming  in  under  the  recovery  were  liable  to  aU  the 
charges  created  by  the  tenant  in  tail. 

A  mortgagee  claiming  under  a  recovery  suffered  expressly 
to  his  use  was  postponed  to  a  setdement  by  lease  and  release 
made  previous  to  marriaee  by  a  tenant  in  tail.    (Capst's  eatt, 
1  Bep.  60;  Chenty  v.  Uall,  AmbL  526;  and  see  also  Good- 
right  d.  Tifrr€ll  v.  Mead,  3  Burr.  1703 ;  TourU  v.  Rand,  2 
Br.  C.  C.  652 ;  StapUton  v.  StapUUm,  1  Atk.  2.)    But  a  re- 
covery suffered  by  a  tenant  in  tail,  who  had  previously  made 
a  voluntary  setdement,  had  not  the  efiect  of  confirming  it  as 
against  a  mortgagee  claiming  under  an  instrument  made  sub- 
sequent to  the  recovery.  (Cormiek  v.  IVapaud,  6  Dow,  60.) 

But  as  a  fine  levied  by  a  tenant  in  tail  operated  as  an  extin- 
guishment of  the  estate  tail  and  passed  a  base  or  qualified  fee. 
It  onl  V  gave  validity  to  his  prior  onarges  on  the  estate  as  against 
himself  and  the  penons  claiming  under  the  entail,  but  not  as 
against  those  clamiing  in  reversion  or  remainder.    The  ope- 
ration of  a  fine  levied  by  a  tenant  in  tail,  who  had  the  imme- 
diate reversbn  in  fee  in  himself,  was  to  merge  the  estate  tail, 
and  bring  the  reversion  in  fee  into  immediate  possession,  by 
which  ttieans  it  became  liable  to  tira  incumbrances  of  all  those 
who  had  been  seised  of  it.    Therefore,  where  A.  settled  his 
estate  on  himself  for  life,  remainder  to  B.  his  eldest  son  in  tail 
male ;  remainder  to  C.  his  youngest  son,  in  like  manner,  re- 
mainder to  his  own  right  heirs;  B.  being  in  possession,  granted 
leases,  with  covenants  for  a  perpetual  renewal,  and  aftervaids 
died  without  issuer  C«  the  nmainderHnan  enlend  and '  ~~^  ' 
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tebtfaeiinBof  whichweradeclandtofaiinMlf  tnlee;  itwM 
Ud  tiuHt  C  was  bound  to  a  performaiioe  of  B.'s  ooTonanti  in 
As  kaMfc  (SheUmm  y.  Buidulph,  6  Br.  P.  C.  8S6,  TomL 
«i;  Symenda  ▼.  Ciuiimire,  Show.  370 ;  S.  C.  4  Mod.  1 ;  1  Sa&. 
398;  fikmn.  284,  817,  328;  3  Salk.  335;  Cirth.  267;  12 
llod.32;  Holt, 606;  lEreera.608;  2Atk.204;  iee  7  Vei. 
407;  2Atk.204.} 

A  bftie  fee  crated  hy  the  lease  and  release  of  a  tenant  in 

tail  migfat  be  eonfiimed  by  a  subsequent  fine  levftd,  even  liter 

ttn  derai  of  the  original  leleosee,  in  pursnanoe  of  a  prior  €0V<^ 

aant.    iDi>t  t.  Miehsh,  8  T.  R.  211,  214.)    Bnt  wheie  the 

fee  of  an  oitnto  descended  on  a  party  who  waa  equitable 

ttaant  in  tail,  under  articles  made  on  nis  father^s  marriage, 

sad  such  son  on  his  own  marriage  agreed  to  make  a  settlement 

sf  the  estate  upon  himself  and  the  inne  of  the  marriage  in 

dbs  nsnal  ooiune  of  family  settlement,  and  afterwards  lened  a 

fee,  it  was  held  that  although  the  fine,  without  more,  would 

kfe  broo^ht  the  reversion  in  fee  into  possession,  yet,  beinf 

eomied  with  a  dedaradon  of  uses,  the  uses  of  the  seoona 

Mmnient  were  substitnted  for  those  of  the  fint,  and  that  the 

Knvsion  in  fee  did  not  come  into  possession  so  as  to  be  liable 

Is  die  father's  judgment  debts.    (Brown*  r.  BUk§,  1  Molloy, 


EKI.AROBHENT  OV  BASE  FEES. 

XXXIX.  And  be  it  further  enacted,  that  if  a  Baw  rees 
tase  fee  in  any  lands,  and  the  remainder  or  rever-  ^h°,JJJ**** 
&on  in  fee  in  the  same  lands,  shall  at  the  time  of  immediate 
tbe  passing  this  act»  or  at  any  time  afterwards,  be  ^ufjp^ia. 
vuted  in  the  same  person,  and  at  any  time  af^r  >i«^  or  being 
the  passing  of  this  act  there  shall  be  no  interme-  '"^^ 
diate  estate  between  the  base  fee  and  the  remainder 
or  reversion,  then  and  in  such  case  the  base  fee 
shall  not  merge,  but  shall  be  ipso  facto  enlarged 
^to  as  large  an  estate  as  the  tenant  in  tail,  with 
Ae  consent  of  the  protector,  if  any,  might  have 
created  by  any  disposition  under  this  act  if  such 
remainder  or  reversion  had  been  vested  in  any 
«her  person.  (A) 

(^)  If  a  tenant  in  tail,  with  a  reversbn  in  fee  to  himself.  The  effeot  of 
*^  a  fine,  the  effect  of  that  on  the  estate  tail  was  to  create  *'°^^ 
^n      ^'  ^^^  became  merged  in  the  other  lee,  and  let  in  ^^l^^  ^^ 
^^  incumbrances  of  the  ancestor,  which  had  fre(|uently  uie  levenloii. 
^^PPcned,  in  practice,  from  such  a  person  being  ill  adTved  to 
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levy  a  fine  instead  of  sufiariog  a  recovery;  generally  speak- 
ing, when  two  estates  unite  in  the  same  person  in  toe  same 
rights  the  smaller  one  is  merged  in  the  other,  except  in  the 
case  of  an  estate  tail  and  a  reversion  in  fee,  which  may  exist 
•  together :  in  such  a  case,  by  the  operation  of  the  statute  ds 

danit,  the  estate  tail  is  kept  alive,  not  merged  in  the  re?eision 
in  fee.    (6  Term  Rep.  109,  110;  2  Rep.  61 ;  Kynaston  t. 
Clarke,  2  Atk.  204 ;  Sk$Umm  v.  Biddulph,  4  Br.  P.  C  694.) 
A  base  fise  Idll  merge  by  union  with  the  absolute  fee ;  the 
possibility  of  reverter  on  a  conditional  fee  at  common  law  will 
mem  in  the  fee  simple  absolute ;  {Simp$on  v.  SimpufUp  4  Bluff. 
N.R.333;  see  2  Ves.  sen.  36 ;  Hob.  323;  Synumdir,  Cud-^ 
nwrt,  1  Salk.  338 ;  Carth.  258 ;  Craw  v.  Baldmert,  5  T.  R. 
109 ;)  an  estate  tail  after  possibility  of  issue  extinct;  (Co.  litt* 
27  b ;)  an  estate  of  mere  nreehold,  legal  or  conventional,  (Co. 
litL  338  b;)  a  term  of  yean,  (Salmon  v.  Swanu,  Cro.  Jac. 
619 ;  Hugtui  V.  Robotham,  Cro.  £hz.  302,)  or  estate  at  will, 
(Yin.  Abr.  tit.  Est  at  WUl,)  wUl  be  extingukhed  by  the  ac- 
Quisition  of  the  fee.    On  the  subject  of  merser  of  base  fees» 
tne  real  proper^  commissioners  made  the  following  remarks : 
"  If  a  tenant  m  tail,  claiming  the  immediate  remainder  or 
reversion  in  fee,  bars  his  estate  tail  by  means  of  a  fine  instead 
of  a  recovery,  he  frequently  prejudices  his  title  by  merging  in 
the  remainder  or  reversion  tne  base  fee  acquirea  by  the  nne» 
as  he  thereby  not  only  lets  in  all  the  charges  and  estates  made 
and  created  by  the  persons  through  whom  he  derived  the  re- 
mainder or  reversion,  but  also  renders  it  necessary,  afterwards, 
to  make  out  his  title  to  the  remainder  or  reversion,  which,  in 
many  instances,  is  attended  with  great  difficulty  and  expense." 
(1  Real  Property  Report,  p.  28;  but  see  Sperling  v.  Treuor, 
7  Ves.  497.)    It  will  be  observed  that  this  difficulty  is  re- 
moved by  this  section  of  the  act,  by  preserving  base  fees  from 
merger,  and  enlarging  them,  when  united  with  the  immediate 
reversion,  into  as  large  an  estate  as  the  tenant  in  tail,  if  in 
possession,  could  have  created. 

The  rule,  that  where  there  is  in  the  same  penon  a  legal 
and  equitable  interest  the  former  absorbs  the  latter,  (Wad$y, 
Paget,  1  Br.  C.  C.  367,)  must  be  always  understood  with 
some  qualification,  as  it  holds  only  where  the  legal  and  equit- 
able estates  are  co-extensive  and  commensurate,  but  is  not 
admitted  where  a  party  has  the  whole  legal  estate  and  a /wrtiai 
equitable  estate,  as  the  latter  will  contmue  to  subsist  for  die 
benefit  of  the  person  seised  of  the  whole  legal  estate.    (  Cham" 
pemoonv.  WilUanu,  2  Ch.C.  63-78;  1  Vem.  13;  RebM'^ 
ton  V.  Cummingt,  Forr.  164 ;  1  Atk.  473 ;  Bryd^  v.  Brydget, 
3  Ves.  126;  see  Capel  v.  Girdler,  9  Ves.  609;  Selby  v. 
AUton,  3  Ves.  839 ;  Alston  v.  WelU,  Dougl.  771,  2nd  ed.) 
In  order  to  effect  a  merger  by  the  union  of  legal  and  eqoitable 
interests  in  the  same  party  they  must  be  of  the  same  quality, 
and  an  estate  tail  and  fee  simple  not  being  of  die  Muae 


MODB8  OF  BARRING  ESTATES  TAIL.  SfS9 

^Af,  an  equitable  estate  tail  in  a  oopybold  does  not  merge 
i^ike acoesnon  of  the  Ifsal  fee.  {Merttt  v.  Jamet,  6  Madd. 
US;  Droini  t.  Biakt,  1  MoUoy,  382.) 
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XL.  And  be  it  further  enacted,  that  every  dis-  Jj?"*^^ 
podtioD  of  lands  under  this  act  by  a  tenant  in  tail «  dispodOoa 
^*«eof  shall  be  effected  by  some  one  of  the  assur-  Jg^^S'ifce' 
sKes  (not  being  a  will)  by  which  such  tenant  in  bat  not  by 
t»fl  could  have  made  the  disposition  if  his  estate  JJ^t^^SJif 
^  an  estate  at  law  in  fee  simple  absolute :  pro-  a  manted 
^  nevertheless,  that  no  disposition  by  a  tenant  IS"  MbSfi 
i&  tail  shall  be  of  any  force  either  at  law  or  in  coBcorrcaoc 
equity,  under  this  act,  unless  made  or  evidenced 
by  deed;  and  that  no  disposition  by  a  tenant  in 
^  resting  only   in  contract  either  express  or 
""•pfcd,  or  otherwise,  and  whether  supported  by  a 
liable  ot  meritorious  consideration  or  not,  shall 
be  of  any  force  at  law  or  in  equity  under  this  act, 
i^thstanding  such  disposition  shall  be  made  or 
*^ced  by  deed ;  (t)  and  if  the  tenant  in  tail 
U^^  the  disposition  shall  be  a  married  woman, 
^coQcunence  of  her  husband  shall  be  necessary 
^give  effect  to  the  same ;  and  any  deed  which 
^  be  executed  by  her  for  effecting  the  disposi- 
^  >ba11  be  acknowledged  by  her  as  hereinafter 

(p  This  section  of  the  act  adopts  an  established  rule  that  Old  rale  as  to 
T^ine  in  tail  was  not  bound,  cither  at  law  or  in  equity,  to  f*^J*'f"'" 
rjjj*  Miy  contract  or  agreement  made  by  his  ancestor,  ^^ intaSl 
2^1  ^  estate  tail,  because  the  issue  clamis,  by  a  para- 
J^  title  performam  doni,  from  the  person  by  whom  the 


^  «J ;  Attorney-  General  ▼.  Day,  1  Ves.  sen.  21 8.)  And 
f^  nde  applied  although  the  ancestor  had  covenanted  to 
JjJ7  a  fine  or  suffer  a  recovery,  and  had  received  part,  or 
1^  u)e  whole  of  the  purchase  money,  and  a  decree  had 
^h^  s^iainst  him  to  levy  a  fine  or  suffer  a  recovery ; 
^^  died  m  contempt  and  in  prison  for  not  obeying  such 
^^*  (^lec  Ch.  278;  2  Vem,  306;  Gilb.  Eq.  R.  104; 
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1  Vei.  ten.  394.)  And  ercn  wfaflre  tenint  in  ta3,  ib  por 
manee  of  a  eorennt  to  toule  a  jaintnfe,  had  acknowledged  t 
fine,  but  died  before  it  wae  perfected,  tbe  Court  of  Chanoei^ 
lefosed  to  supply  the  defect  against  the  issue.  (2  Vem.  3., 
And  the  rule  was,  it  seems,  appficable  to  copyholds,  and  tc 
equitable  tenants  in  tail  of  UmdB  whether  freehola  or  copyhold 
(Bee  Su^.  v.  &  P.  186,  8  ed. ;  1  PresL  Cony.  i53.)  A 
decree  directingthe  owner  of  a  legal  estate  to  do  such  ads  ai 
aie  reqiMite  to  bar  the  estate  tail,  but  which  are  incom|4ele  ai 
his  death,  is  not  binding  on  the  succeeding  issue  m  tail 
(Frank  t.  Mainvarm,  2  Beav.  116;  see  1  Ch.  Cas.  171.] 
In  considering  the  effect  of  this  clause,  the  22d  and  23d  sec- 
tions of  the  act  for  the  limitation  of  actions  must  be  borxw  ia 
mind.    (See  anU,  pp.  183—185.) 

Inr(^$nent  of  Assurance, 

BTery  uior-      XLI.  Provided  always,  and  be  it  further  enacted, 
uMM  bya !••  that  no  assnranoe  by  which  any  disposition  oi 
oKepu  leaie  lands  shall  be  effected  under  this  act  by  a  tenant  in 
Bocexceedint  tail  thereof  (except  a  lease  for  any  term  not  ex- 
nek  reot,  or  cccding  twenty-one  years,  to  commence  from  the 
2^^J|2^*^f  date  of  such  lease,  or  from  any  time  not  exceeding 
a  rack  rent,   twelvc  calendar  months  from  uie  date  of  such  lease, 
tiJ^ukiT*'  where  a  rent  shall  be  thereby  reserved,  which,  at 
inroikd  in     the  time  of  granting  such  lease,  shall  be  a  rack 
StSinL     rentf  or  not  less  than  five-sixth  parts  of  a  rack 
^Bths,  18     rent^)  shall  have  any  operation  under  this  act  im* 
'  ^        less  it  be  inroUed  in  his  Majesty's  High  Court  of 
Chancery  within  six  calendar  months  after  the  exe- 
cution thereof;  and  if  the  assurance  by  which  any 
disposition  of  lands  shall  be  effected  under  this  act 
shall  be  a  barsain  and  sale,  such  assurance,  al- 
though not  inrculed  within  the  time  prescribed  by 
the  act  passed  in  the  twenty-seventn  year  of  the 
reign  of  his  majesty  King  Henry  the  Eighth,  in- 
tituled **  For  Inrolment  of  Bargains  and  Sales,'' 
shall,  if  inroUed  in  the  said  Court  of  Chancery 
within  the  time  prescribed  by  this  clause,  be  as 
good  and  valid  as  the  same  would  have  been  if  the 
same  had  been  inrolled  in  the  said  court  within  the 
time  prescribed  by  the  said  act  of  Henry  the 
Eighth,  (k) 

(k)  Where  deeds  are  to  be  executed  by  parties  abroad^ 
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tee  may  in  some  cues  be  a  di£Bciilty,  if  not  an  impoflsibilitT, 
cf  baTing  them  rrturned  wttbm  the  six  months.  It  would 
km  been  proper  to  have  extended  the  period  for  iniofanent 
a  Bich  canco.  Hie  inrolment  of  the  deed  of  disposition  under 
itt.3  fc  4  Will.  4,  c.  74,  may  be  made  immediately  upon  the 
MeatioB  of  the  deed,  and  may  be  efleeted  eitlier  Vf  the 
indor  or  the  purchaser;  and  as  the  inrohnent  relates  to  the 
otcQtion  of  the  deed,  it  follows  that  a  tenant  in  taU  who  has 
Mt  barred  the  entail  under  the  statute,  can  nevertheless  make 
I  good  title  in  fee  ample.  (CatuU  t.  Carrail,  4  Y.  &  Coll. 
&)  If  the  disentailing  deed  requires  inrolment  or  regis- 
tuion  by  any  other  statote,  the  re(|iiisitions  of  snch  statute 
M«  be  observed;  if  lands  lie  withm  a  registry  diitriet,  the 
Mmost  be  regiotevsd ;  and  if  it  be  the  grant  of  an  ammily 
«tfii&  the  8tatote8  53Geo.3,c.  141, 3  Geo.  4,  c.  92,7  Geo.  4, 
c  75,  a  memorial  must  be  inroUed.  But  the  inrolment  of  a 
tttgdnand  sale,  or  of  a  convejranee  to  charitable  uses,  ae- 
toraing  to  this  act,  will  satisfy  the  requisition  of  the  statutes 
^  Hen.  8,  c.  13,  9  Geo.  2,  c.  36. 

Inrolment  is  not  neoesMuy  in  the  case  of  copyholds,  except 
ttthe  court  rolls, see  s,  54, pott,  343. 


Ccngent  ef  Protector  how  to  he  given. 

XLn.  And  be  it  further  enacted,  that  the  con-  gj."^*j2or 
KDt  of  the  protector  of  a  settlement  to  the  dis-  to\e  given 
Porition  under  this  act  of  a  tenant  in  tail  shall  be  Jj^J^BM^i 
^etk  either  by  the  same  assurance  by  which  the  by  «  distiiict 
disposition  shall  be  effected,  or  by  a  deed  distinct  ^*^* 
from  the  assurance,  and  to  be  executed  either  on 
or  at  any  time  before  the  day  on  which  the  assur- 
ttce  shall  be  made,  otherwise  the  consent  shall  be 

TOid. 

Consent  by  distinct  Deed, 

^III.  And  be  it  further  enacted,  that  if  the  ir  br  ditthict 
Ff^or  of  a  settlement  shall,  by  a  distinct  deed,  el^^^rJdT 
^6  his  consent  to  the  disposition  of  a  tenant  in  noqaaiucd, 
^  it  shall  be  considered  that  such  protector  has  rercTtoUie 
f^ftn  an  absolute  and  unqualified  consent,  unless  aunraiicc. 
^  such  deed  he  shall  refer  to  the  particular  assur- 
^  by  which  the  disposition  shall  be  effected,  and 
''^  confine  his  consent  to  the  disposition  thereby 
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Consent  irrevocable. 

Protector  not      XLIV.  And  be  it  further  enacted,  that  it  sliall 

£^^{|*  ^^  not  be  lawful  for  the  protector  of  a  settlement 

who  under  this  act  shall  have  given  his  consent  to 

the  disposition  of  a  tenant  in  tail,  to  revoke  such 

consent. 

Consent  of  Married  Women. 

A  married         XLV.  And  be  it  further  enacted,  that  any 

tector"o^coD-  carried  woman,  being  either  alone  or  jointly  with 

■em  w  a  feme  her  husbaud  protector  of  a  settlement,  may  under 

*'  this  act,  in  the  same  manner  as  if  she  were  a  feme 

sole,  give  her  consent  to  the  disposition  of  a  tenant 

in  tail. 

Inrolment  of  distinci  Deed, 

Comentora       XL VI.  Provided  always,  and  be  it  further  en* 

SfaSnctdced  ^^^^»  ^^^  ^^  conscnt  of  a  protector  to  the  dispo- 

▼old,  vDieM    sition  of  a  tenant  in  tail  shall,  if  given  by  a  deed 

or  bef^^e  distinct  from  the  assurance  by  which  the  disposition 

aannnce.      shall  be  efiected  by  the  tenant  in  tail,  be  void, 

unless  such  deed  be  inrolled  in  his  Majesty's  High 

Court  of  Chancery  either  at  or  before  the  time 

when  the  assurance  shall  be  inrolled. 

Exclusion  of  Jurisdiction  of  Equity. 

SSiy  «.  XLVII.  And  be  it  further  enacted,  that  in  cases 
cioded  ftom  of  dispositions  of  lands  under  this  act  by  tenants 
eii^t'to'iiis-  ^^  ^"^  thereof,  and  also  in  cases  of  consents  by 
podUoD*  by  protectors  of  settlements  to  dispositions  of  lands 
or^conieDuof  under  this  act  by  tenants  in  tail  thereof,  the  juris- 
protectorsor  diction  of  courts  of  equity  shall  be  altc^ether  ex- 
whtchhT  '  eluded,  either  on  the  behalf  of  a  person  claiming 
!Sf'S**^l"JL  for  a  valuable  or  meritorious  consideration,  or  not, 

woold  not  pe.  a.t  •/»  a  « 

effectnai.  m  regard  to  the  specific  performance  of  contracts, 
and  the  supplying  of  defects  in  the  execution  either 
of  the  powers  of  disposition  given  by  this  act  to 
tenants  in  tail,  or  of  the  powers  of  consent  given 
by  this  act  to  protectors  of  settlements,  and  the 
supplying  under  any  circumstances  of  the  want  of 
execution  of  such  powers  of  disposition  and  con- 
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KBt  respecdvelyy  and  in  regard  to  giving  effect  in 
ttj  other  manner  to  any  act  or  deed  by  a  tenant 
■  tail  or  protector  of  a  settlement  which  in  a  court 
of  kw  would  not  be  an  effectual  disposition  or 
eonsent  under  this  act ;  and  that  no  disposition  of 
faods  under  this  act  by  a  tenant  in  tail  thereof  in 
qoity,  and  no  consent  by  a  protector  of  a  settle- 
Btoit  to  a  disposition  of  lands  under  this  act  by  a 
tCDsnt  in  tail  thereof  in  equity,  shall  be  of  any  force 
Vkless  such  disposition  or  consent  would,  in  case  of 
an  estate  tail  at  law,  be  an  effectual  disposition  or 
ooosent  under  this  act  in  a  court  of  law. 

Consent  ofLunaiict  ^c.  how  to  he  given. 

XLVIII.  Provided  always,  and  be  it  further  i^rd  cimuh 
oacted,  that  in  every  case  in  which  the  Lord  !|^  bm^£^ 
High  Chancellor,  Lord  Keeper  or  Lords  Commis-  f^V^^^'^ 
men  for  the  custody  of  the  sreat  seal,  or  other  ^tin^by  a 
tk  person  or  persons  intrusted  with  the  care  and  JSJti^jIiJ' 
cmnQitinent  of  the  custody  of  the  persons  and  racb  orden 
ttUtes  of  persons  found   lunatic,  idiot,  and  ofjfo'n^l^ 
iBttound  mind,  or  his  Majesty's  High  Court  of  cemrr;  ud 
Cbincery,  shall  be  the  pj^otector  of  a  settlement,  M^o^shSi 
«ch  Lord  Hiffh  Chancellor,  Lord  Keeper,  or  Lords  K  joint  pro- 

O*-.—*     •         °  •    *^    *.  J  t««tor,  Uie 

^'Onnniasioners,  or  person  or  persons  so  intrusted  dUpotitioo 
»  aforesaid,  or  the  said  Court  of  Chancery  (as  the  ^A^}^,^^^ 

.  *vi.i  <•         i*^!  vwid  wittaoat 

cue  may  be,)  while  protector  of  such  settlement,  hu  eoDtent 

>^lli  on  the  motion  or  petition  in  a  summary  way 

^  a  tenant  in  tail  under  such  settlement,  have  fuU 

power  to  consent  to  a  disposition  under  this  act  by 

such  tenant  in  tail,  and  the  disposition  to  be  made 

^  such  tenant  in  tail  upon  such  motion  or  petition 

tt  aforesaid  shall  be  such  as  shall  be  approved  of 

^  such  Lord  High  Chancellor,  Lord  Keeper,  or 

^^rds  Commissioners,  or  person  or  persons  so  in- 

^ted  as  aforesaid,  or  the  said  Court  of  Chancery 

\tt  the  case  may  be ;)  and  it  shall  be  lawful  for 

^  Lord  High  Chancellor,  Lord  Keeper,  or  Lords 

umnmssioners,  or  person  or  persons  so  intrusted 

tt  aforesaid,  or  the  said  Court  of  Chancery  (as  the 

^  may  be,)  to  mdce  such  orders  in  the  matter  as 

^\  be  thought  necessary ;  (/)  and  if  such  Lord 
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High  ChanceDor,  Lord  Keeper,  or  Lords  Com- 
miBtiociers,  or  person  or  persons  so  intrusted  as 
aforesaid,  or  the  said  Court  of  Chancery,  (as  the 
case  may  be,)  shall,  in  lieu  of  any  such  person  as 
aforesaid,  be  the  protector  of  a  settlenieiit»  and 
there  shall  be  any  other  person  protector  of  the 
same  settlement  jointly  with  such  person  as  afore- 
said, then  and  in  every  such  case  the  disposition 
by  ihe  tenant  in  tail,  diougfa  approved  of  as  albre- 
said,  shall  not  be  valid,  unless  sudi  other  person 
being  protector  as  aforesaid  shall  consent  thereto 
in  the  manner  in  which  the  consent  of  the  protector 
is  by  this  act  required  to  be  given. 

0)  An  Older  hai  been  made  by  the  Lnd  CkinoeUor,  as 
protector,  for  enabling  a  qua$i  tenant  in  tail  in  remainder  of  a 
sum  of  8tock,of  whieh  the  tenant  for  life  was  a  lunatic,  to  diaposs 
of  the  fand. 
Cum  m  to         In  Grmnt  t.  Yea,  3  M.  6c  Keen,  245,  the  lunatic  was  tenant 
Ike  •ztrdie    fer  life,  and  hie  eldest  son  fuad  tenant  in  tail  in  remainder,  of 
nfmaiBirM"^  a  iom  in  the  three  per  cent,  ooneols,  being  the  piodace  of  lands 
airm  to  (h?*  ^luc^  ^^  b^^  sold  under  an  order  of  the  oourt,  and  declared 
LMd  Ch«B-    to  be  subject  to  the  same  uses  as  the  lands  had  been  subject 
to.    The  son  petitioned  that  the  Lord  ChanceUor,  as  protector 
under  the  aboVe  act,  would  concur  with  the  petitioner  in  bar- 
ring the  estate  tail  and  ulterior  limitations  to  which  the  stock 
was  subject,  lor  the  purpose  of  eaaUing  the  nelitkmer  to  eon- 
vert  the  stock  into  money,  to  be  appliM  in  tbe  purchase  of  a 
commisBion  in  the  army.    It  was  stated  in  an  affidavit  made  in 
support  of  the  petition  by  the  lunatic's  brother-in-law,  who 
was  coounittoe  of  the  eetaite,  that  the  lunatic  was  in  a  state  of 
hopeless  lonaoT ;  thathewaapoewedof  landed  estates  of  the 
value  of  2506L  a  year,  and  of  proper^  in  the  funds  yieldiae 
an  annual  income  of  400/.;  that  a  yeany  allowance  of  1900C 
was  made  to  his  wife  for  the  maintenanoe  of  the  lunatic ;  and 
that  the  petitioner,  who  was  a  lieutenant  in  the  army,  lad  an 
aUowanee  of  400i.  a  year  out  of  the  estate ;  that  the  paipose 
to  which  the  principal  part  of  the  money  in  question  was  to  be 
applied  was  the  purohase  of  a  ci^vtain's  commission  for  the  peti- 
tioner, who  had  entered  the  army  with  the  full  approbation  of 
his  lather,  and  who,  it  was  represented,  had  now  a  lavonrable 
OTOoitunity  of  porohasmg  a  step.    The  15th,  -22nd,  3M,  48th9 
40th,and71itieetionaoftheactwweiefimedto.    Iheoon* 
aittee  of  the  estate  and  neit  of  kin,  and  the  lunatic's  ysaj^^sr 
brother,  who  had  a  charge  upon  the  fund*  consented  to  the  ap- 
l^ication.    Lord  Chancellor  Brougham  expressed  his  opbion 
that  tin  was  a  case  whieh  fell  withm  the  provisions  of  the  33r1 
and  4Sth  ssetioas  of  dis  act  i sfiaiwl  to,  and  that  the  eiressi- 
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riasBB  v€se  n^  u  to  jvfdfy  lum  m  exanoamg  ba  dnenti^ 
Tkt  Bttflter  to  whom  a  n/mmee  wm  made  baTui|;  foond  the 
Ikio  staled  in  the  petitioii,  an  order  was  made  dnectm^  the 
deck  to  be  sold,  and  the  piodaee  to  be  paid  to  the  eommxttee, 
to  be  applied  liar  the  advaDcamentof  the  petitioiier  in  the  annj, 
mi  that  the  petitioner'saUoweiioeoQtofbiBfother'Bertaleifaoiud 
beiedueed  to  the  extent  of  the  drndends  of  the  stoek  fold. 

In  re  BUwiU^  (3  M.&  Keen,  350,)  aneitate  was  settled  bv 
lil  upon  the  fiist  and  other  sons  of  the  testator's  wm  in  tail 
with  ramainder  to  his  danghteis  in  tail  general,  witfa 
ider  o^er  to  eoUateial  rdatioos.    The  eldert  son  of  the 
ir  wae  tenant  in  tail  in  pnswnwi,  and  waa  a  bachelor  of 
die  age  of  thiity-az,  and  had  been  lor  many  yean  in  a  state  of 
hopMBB  fanmcy ;  the>seeond  son,  and  next  tenant  in  tail  in  le- 
iMJndiT  wae  married  bnt  had  no  issae ;  a  third  son  had  died 
teriag  an  in£uit  dengfatar.    The  teamtor's  son  had  only  oae 
daac^hter,  who  was  thea  manied.    The  second  son  jpreeeaied 
a  petition,  in  whidi,  in  addition  to  the  above  fiuii,  it  was  le- 
iBUi  iilfid  that  if  the  petitiooer  and  his  sister  dionld  die  in  the 
&etineof  the  lunatic  without  isaie,  and  withont  hawing  baned 
the  estate  tail  limited  to  them  by  the  will  of  their  naad- 
iidaer«  the  estate  wonld  go  o^er  te  the  Inaalic's  eoUateiu  rela- 
tiana,  to  the  ezdnoon  of  the  infiuit  daaghter  of  his  deeeued 
jnmigflr  brother.    The  petition  theieibie  prayed  that  the  Lord 
CbaneeUior  wonld  eoaaent  to  the  petitionere  disposing  of  the 
settled  estate,  m  as  to  enable  him  to  aeanin  an  estate  in  fte 
■^le  therein,  saving  only  the  righti  of  persons  in  respect  <rf 
estates  prior  to  the  estate  tail  vested  in  the  petitioner.    Accord- 
iag  to  the  report  of  this  ease,  the  eoonad  for  the  petitioner 
aSaitted  that  the  22Bd  section  of  the  3  &  4  Will.  4,  c  74, 
ceapled  with  the  33rd  and  48th  sections,  provided  in  terms 
ealy  far  the  case  of  a  lunatic  who  was  tenant  tor  life  of  a  setded 
ertate;  bnt  he  contended  that  the  reason  for  calliog  in  aid  the 
aathusity  of  the  Lord  ChanoeUor  aeeaied  eqnally  strong  if  not 
stronger  where  the  lunatic  had  a  laigar  interest;  and  perhaps, 
therenne,  the  equity  of  the  statute  might  be  extended  to  such 
a  case»  if  the  court  saw  upon  the  eircnmstaiiees  diocloied  a  suf« 
ficient jrcooad  fiir  the  exerdae  of  its  discretioaaiT  jurisdiction. 
Lord  AvMgham  refused  to  make  any  oider,  observing  that, 
according  to  the  inclination  of  hia  omnion,  the  aet  did  net  give 
InmanyaBthontytointecpeseinsuckacase;  bntevenasnrai^ 
mg  that  he  possessed  such  authority,  he  did  not  think  that  any 
aaffieient  gvoand  had  been  stated  in  the  petition  to  induce  hiat 


to  eacfcise  a  diKretionary  iurisdietion  in  the  present 

beiaga 


Aad  OB  a  siasilar  applieation  in  the  same  ease  being  aftenraids 
made  by  thesame  par^r  to  Lord  Lyadfcvrst,  his  lordship  thowbt 
that  he  had  no  iaiiametion,  and  dedined  to  make  anv  oswr* 
Aa  applicatioa  by  a  tenant  in  tail  in  leaudndar  to  me  Lord 
Chancellor,  as  protector,  to  eoBsent  to  bar  the  remainder  in  tail, 
WW  i^Mod  where  the  lunatic  was  the  fint  tenant  in  tad  with 
tohininlBe.  Insv  iriod,(3My«&Cr.96§,)ap^ 
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oation  was  made  to  the  Lord  Chanoellor,  ai  protector  (in  pla« 
of  a  lunatic}  of  a  settlement  created  by  will,  to  give  hia  assist 
ance  in  barnng  an  estate  tail  in  remainder^  the  lunatic  being 
first  tenant  in  tail,  with  the  ultimate  revenion  to  the  testator^ 
light  hears,  the  lunatic  being  such  heir.  The  application  wai 
on  the  petition  of  a  husbsnd  and  his  wife,  the  latter  being  the 
tenant  m  tail  in  remainder,  for  the  purpose  of  barring  her  estate 
tail  in  remainder,  and  of  limiting  tne  estate  to  herBeif  in  fee  in 
remainder  ezpeCUnt  on  the  decMse  and  failure  of  the  issue  oi 
the  lunatic,  who  "was  sixty-five,  and  had  never  been  married. 
Lord  Cottenham,  upon  tlie  auUiority  of  the  preceding  ease, 
thought  that  he  was  not  protector  of  the  settlement  within  the 
act  of  parliament.  If,  however,  he  had  the  power  which  he 
was  asked  to  exercise,  his  lordship  thought  that  he  should  not 
be  justified  in  so  dealing  with  tue  lunatic's  property.  The 
lunatic  had  the  whole  interest  in  the  estate,  except  the  inter- 
mediite  interest  in  the  female  petitioner,  and  if  that  should  drop 
during  his  life,  he  would  have  the  absolute  interest. 

The  principles  by  which  the  Lord  Chancellor,  when  pro- 
tector of  the  settlement  in  the  place  of  a  lunatic,  will  be 
euided  in  ffiving  or  withholding  his  consent,  are  more  AiUy 
udd  down  m  a  case  which  came  before  Ijord  Cottenhmm,    In 
re  Nenman,  (2  Myl.  &  Cr.  112),  the  lunatic  was  tenant  for 
life,  with  remainder  to  his  children  as  tenants  in  common  in 
tail,  with  remainder  over  to  the  brother  and  sisters  of  the 
lunatic  as  tensntB  in  common  in  tail,  with  an  ultimate  re- 
mainder to  the  riffht  hebs  of  the  testator.    The  lunatic  was 
forty-three  years  old,  had  no  child,  and  was  unmarried.    The 
eldest  son  of  the  testator,  and  eldest  brother  of  the  lunatic, 
was  the  testator's  heir  at  law ;  and  he  had  a  remainder  in  tail 
in  one  sixth,  with  the  ultimate  remainder  in  fee  in  the  entirety. 
Application  was  made  to  the  court  by  the  husband  of  one  of 
the  daughters  of  the  testator,  who  was  entitled,  in  default  of 
issue  of  the  lunatic,  to  an  estate  tail  in  one  sixth,  praying  that 
the  Lord  Chanoellor  would  consent  on  behdf  of^the  lunatic 
tenant  for  life  to  a  deed,  the  object  of  which  was  to  bsr  the 
issue  of  that  daughter,  and  of  course  to  destroy  the  remainder 
to  the  heirs  of  the  settlor,  in  order  to  give  this  share  of  the  pro- 
perty to  the  husband  and  wife  to  dispose  of  as  they  pleased, 
for  it  was  proposed  to  be  settled  to  such  uses  as  they  should 
appoint.    Lord  CoUmham,  C,  in  delivering  judgment,  said, 
"  This  petition  came  before  me  as  protector  of  the  settlement 
under  the  Fines  and  Reooveries  Act,  to  induce  me  to  consent 
to  a  deed  of  disposition  on  the  part  of  the  lunatic,  who  is  tenant 
for  life,  to  act,  m  fact,  for  the  tenant  for  life,  in  order  to  giva 
efleot  to  a  recovery,  (tAers6y  fnsaning  a  dnd  of  dispotiii^ 
undtr  thii  act,)    As  protector  of  the  settlement,  the  only 
duty  of  the  court  is,  to  see  what,  in  reference  to  the  interests 
of  the  family,  it  would  be  proper  for  the  tenant  for  life  to  do ; 
and  the  object  must  be  rather  to  protect  the  objects  of  the  settle- 
ment, than  to  give  any  benefit  to  one  member  of  the  family  to 
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tfaeezcliuion  of  the  othen.  Now,  if  nothing  is  done,  one  sixth 
win  go  to  this  daughter  and  her  children  if  she  has  any,  and  if 
not,  to  the  eldest  son  of  the  testator  as  his  right  heir ;  and  I 
am  a^Led  to  consent  to  that  which  will  take  it  away  from  the 
ddest  flon,  and  take  it  away  from  the  family,  by  giving  it  to 
the  hiisiband  of  the  daughter.  .  That  would  be  any  thing  but 
protecting  the  settlement ;  it  would  be  destroying  the  settle- 
Bent;  giTing  the  estate  to  a  perKm  not  a  member  of  the 
finnily,  namely,  the  husband  of^  the  daughter.  I  should  not 
consider  that  it  would  be  a  proper  act  for.the  tenant  for  life 
toconear  in  a  deed  of  disposition  to  that  effect." 

The  court  has  no  jurisdiction  under  stat  1  Will.  4,  c.  65, 
and  3  &  4  Will.  4,  c.  74,  to  authorize  the  committee  of  the 
estate  of  a  lunatic  tenant  in  tail  in  posBession,  to  grant  leases 
of  the  lunatic's  estate  for  a  term  of  twenty-one  years,  so  as  to 
bind  the  remainder>man.    (In  re  Starkit,  3  M.  &  Keen,  247.) 


Evidence  of  Consent  for  a  LtmatiCf  4*c. 

XLIX.  Provided  always,    and  be  it    further  order  of  the 
enacted,  that  in  every  case  in  which  the  Lord  High  JSJj,^^*"",^ 
Chancellor,  Lord  Keeper  or  Lords  Commissioners  be  evMcDee 
for  the  custody  of  the  great  seal,  or  other  the  "^  content. 
person   or  persons  intrusted  with  the  care  and 
cammitnient  of  the  custody  of  the  persons  and 
estates  of  persons  found  lunatic,  idiot,  and  of  un« 
sound  mind,  or  his    Majesty's   High  Court  of 
Chancery,  shall  be  the  protector  of  a  settlement, 
no  document,  or  instrument,  as  evidence  of  the 
consent  of  such  protector  to  the  disposition  of  a 
tenant  in  tail  under  such  settlement,  shall  be  re- 
auisite  beyond  the  order  in  obedience  to  which  the 
oisposition  shall  have  been  made. 

ESTATES  TAIL  IN  COPYHOLDS. 

Qua&fied  AppUcatum  offrevunu  Clauses  to. 

L.  And  be  it  further  enacted,  that  all  the  pre-  The  preTion* 
vious  clauses  in  this  act,  so  far  as  circumstances  .ppt^'o^ 
and  the  different  tenures  will  admit,  shall  apply  to  cupyboidi, 
lands  held  bv  copy  of  court  roll,  except  that  a  variationik'' 
disposition  of  any  such  lands  under  this  act  by  a 
tenant  in  tail  thereof,  whose  estate  shall  be  an 
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estate  at  law,  ghdPLbe  made  by  flnnrender,  sai 
except  that  a  disposition  of  any  soch  lands  wilder 
this  act  by  a  tenant  in  tail  thereof,  whose  estate 
shall  be  merely  an  estate  in  equity,  may  be  made 
either  by  surrender,  or  by  a  deed  as  bereinafter 
provided,  and  except  so  far  as  su<^  clauses  axe 
otherwise  altered  or  varied  by  tbe  dauses  herein- 
after contained,  (m) 

^m)  CopTliolds  are  not  within  the  fltat.  de  donis,  (13  Edw.  1 , 
c.  1 ;  Cro.  Car.  44, 45 ;)  and  therefore  not  entailable,  exeent 
hy  Boeeial  oustom;  {Daey.  Truhy,  2  W.  BL  946 ;  9  DougL 
803  0  and  where  no  Buch  custom  exists  in  the  manoi,  wB 
party  who  would  otherwise  be  tenant  in  ta3,  will  take  a  Set 
simple  conditional  at  common  law;  (Doe  d.  Spencer  v.  Clark, 
5  B.  &  Aid.  458.    See  anU,  p.  273.) 
Old  modes  of     Before  the  paasmg  of  this  act  there  were  several  modes 
l>*>jrtne  «n-     of  barring  entails  in  copyholds  besides  that  by  recoveiy. — By 
hoMk   ^^^'  forfeiture  and  regrant,  a  onstom  aaifl  to  be  peonfiar  to  the 
manor  of  Wakefield;    Piikin^an  ▼.  Stanhop,  1  Sid.  314; 
8.  C.  2  Keb.  127  ;)  although  it  seems  that  it  would  have  been 
eilBetnal  if  establiihed  in  any  other  manner.  (^PUkU^^ten  ▼. 
Sagtham,  8^.  450 ;  Carr  ▼.  Singer,  2  Ves.  sen.  606.)    Con- 
current customs  in  a  manor  court  to  bar  entails  in  co^holds, 
by  recovery  and  by  fsurrender,  were  good ;  (Doe  d.  WhaUteed 
▼.  Ossinghrooke,  2  Bing.  7t) ;  Evertdl  ▼.  Smalley,  2  Str.  1197; 
8.C.  1  W»s.26;  Doe  ▼.  Trvby,  2  W.  Bl.  R.  944;)  and 
slight  evidence  was  held  sufficient  to  prove  the  latter,  becawB 
it  was  advene  to  the  interest  of  those  who  made  the  evidence. 
(Doe d.  Dauncey  v.  Dauncey,  7  Taunt  674.  See  Roe  d.  Bennett 
V.  Jegrery,  2  Maule  &  Selw.  92 ;  Doe  v.  Mason,  3  Wils.  63.) 
And  as  a  custom  of  entailing  copyhold  estates  would  create 
a  perpetuity,  nnless  there  were  some  means  devised  to  btf 
them,  it  has  been  adjudged,  that  where  there  was  no  onstoa 
to  bar  the  entail  by  recovefy,  it  mjght  be  barred  by  common 
surrender,  or  even  by  a  surrender  to  the  use  of  a  will,  (Carr 
V.  Singer,  2  Yes.  sen.  606,)  by  three  judges,  against  fte 
opinion  of  WUles,  C.J.  who  thought  a  recovery  was  the 
proper  method  of  bailing  the  entaiL    (See  1  Watk.  on  Cop. 
178;  1  Scriv.  on  Cop.  pp.  71—75,  3rd  ed.)    Before  this  act 
the  same  mode  of  bamng  an  equitable  entail  in  copyholds 
must  have  been  pursued,  as  was  required  by  the  special 
custom  of  the  manor,  for  barring  an  entail  in  the  legal  estate. 
(3  Yes.  127  ;  3  Atk.815;  1  Watk.  on  Cop.  180,  181.)    It 
will  be  seen  that  by  the  new  act,  an  equitable  entail  in  copy- 
holds may  be  barred,  either  by  surrender  or  by  deed.    (860 
pott,  8.  53.  p.  841.) 
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Consent  of  Protector  iy  Deed. 

LI.  Prcnrided  always,  and  be  it  farther  enacted,  a«  to  the 
dot  if  the  consent  of  the  protector  of  a  settlement  tSSt^^l 
Id  the  dispositien  of  lands  held  by  copy  of  court  eotry  or  it  oa 
loU  by  a  tenant  in  tafl  thereof  shall  be  given  by  whe^e''"' 
deed,  smcb  deed  shall^  either  at  or  before  the  time  protector  or  a 
ulien  the  surrender  shall  be  made  by  which  the  ^py^^fdV  ^ 
fisposition  shaU  be  effected,  be  executed  by  such  ^*^^^J^^ 
protector,  and  produced  to  the  lord  of  the  manor  disposition  or 
0f  which  the  lands  are  parcel,  or  to  his  steward,  *^y  ""^^  *° 
or  to  the  deputy  of  such  steward ;  and  the  consent 
of  such  protector  shall  be  void  unless  such  deed 
aball  be  so  executed  and  produced ;  and  on  the 
nodiiction  of  the  deed  the  lord,  or  steward,  or 
deputy  steward,  shall,  by  writing  under  his  hand, 
t»  be  indorsed  on  the  deed,  acknowledge  that  the 
ome  "was  produced  within  the  time  limited,  and 
shafl    cause    such    deed,  with  the    indorsement 
diereon,  to  be  entered  on  the  court  roHs  of  the 
;  and  the  indorsement,  purporting  to  be  so 
shall  of  itself  be  primd  facie  evidence  that 
the  deed  was  produced  within  the  time  limited, 
and  that  the  person  who  signed  ihe  indorsement 
was  the  lord  of  the  manor,  or  his  steward,  or  the 
deputy  of  such  steward;   and  after  such   deed 
ahaU  ha¥e  been  so  entered  the  lord  of  the  manor 
or  his  steward,  or  the  deputy  of  such  steward, 
dudl  indorse  thereon  a  memorandum  signed  by 
LxDOp  testifying  the  entry  of  the  same  on  the  court 
JBolku 

Content  of  Protector  not  by  Deed. 

LH.  Provided  always,  and  be  it  further  enacted,  Asto  tiiecotk- 
diat  if  the  oonsent  of  Uie  protector  of  a  settlement  !f°lj;i^!^l, . 

«       T  •  •  t»  \       •%     1    1  1   «  j»  protector  of  a 

to  the  disposition  of  lands  held  by  copy  of  court  settiemeDt  or 
100  by  a  tenant  in  tafl  thereof  shall  not  be  given  wh?X^' 
by  deed,  then  and  in  such  case  the  consent  shall  stven  by 
be  given  by  the  protector  to  the  person  taking  the  thrprewrr. 
anrrender  by  which  the  disposition  shall  be  effected ;  J|*s  of  «vi-- 
and  if  the  surrender  shall  be  made  out  of  court,  tltMon  tiie 
it  shall  be  expressly  stated  in  ^e  memorandum  of  ^^^  '^*^ 
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such  surrender  that  such  consent  had  been  gi\rei] 
and  such  memorandum  shall  be  signed   by    t^ 

Erotector;  and  the  lord  of  the  manor  of  whicli  tlii 
tnds  are  parcel,  or  his  steward,  or  the  deputy  o 
such  steward,  shall  cause  the  memorandum,  MritI 
such  statement  therein  as  to  the  consent,  to    Im 
entered  on  the  court  rolls  of  the  manor ;  and  suet 
memorandum  shall  be  good  evidence  of  the  con- 
sent and  of  the  surrender  therein  stated  to    be 
made ;  and  the  entry  of  the  memorandum  on   the 
court  rolls,  or  a  copy  of  such  entry,  shall  be  as 
available  for  the  purposes  of  evidence  as  any  other 
entry  on  the  court  rolls,  or  a  copy  thereof;   but 
if  the  surrender  shall  be  made  in  court,  the  lord  of 
the  manor,  or  his  steward,  or  the  deputy  of  such 
steward,  shall  cause  an  entry  of  such  surrender, 
containing  a  statement  that  such  consent  had  been 
given,  to  be  made  on  the  court  rolls ;  and  the  entry 
of  such  surrender  on  the  court  rolls,  or  a  copy  of 
such  entry,  shall  be  as  available  for  the  purposes 
of  evidence  as  any  other  entry  on  the  court  rolls, 
or  a  copy  thereof,  (n) 

BvideDoe  of  (n*)  A  copy  of  a  court  roll  under  the  steward's  hand  is  ^ood 
^tfic^in  evidence  to  prove  the  copyholder's  estate,  so  an  examined 
^""^  copy  of  the  court  roll  is  good  evidence,  if  sworn  to  be  a  true 

one.    (1  Keb.  567,  720;   Comb.  138,  337;  12  Mod.  24; 
Bull.  N.  P.  247  a,  7tfa  edit.)     A  surrender  and  admittance 
may  be  proved  by  the  original  entries  made  by  the  steward, 
without  producing  a  copy  stamped,  as  required  by  stat.  48 
Geo.  3,  c.  149.    (Dm  d,  Bennington  v.  Hall,  16  East,  206.) 
Where  a  surrender  of  a  copyhold  was  duly  made  and  pre* 
aented  by  the  homage,  but  no  entry  of  such  surrender  and 
presentment  was  ma£  on  the  court  rolls,  it  was  held  that  such 
surrender  and  presentment  might  be  proved  by  a  draft  of  an 
entry  produced  from  muniments  of  the  manor,  and  the  parol 
testimony  of  the  foreman  of  the  homage  who  made  such 
presentment.    (Doe  d.  Priettly  v.  Calloway,  6  Bam.  &  Crea. 
484.) 

The  provisions  in  statute  48  Geo.  3,  c.  149,  as.  32, 33,  re- 
quiring every  surrender  of  copyhold,  and  admittance,  &e. 
made  out  of  court,  or  a  memorandum  thereof,  to  be  stamped  ^ 
and  in  caaes  of  aurrender,  &c.  in  court,  the  steward  to  make 
and  deliver  to  the  tenant  a  stamped  copy  of  the  court  roll,  are 
merely  revenue  regulations,  and  nofintended  to  varv  the  roles 
of  evidence;  and,  therefore,  a  tunrender  and  admittance  out 
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if  eonrt  (presented  and  iniolled  afterwards)  may  be  proved 
Ij  aa  exunined  copy  of  the  court  roll,  without  producing  the 
•agiBBl  surrender,  &c.  or  memorandum  thereof.  (Dm  d. 
Ctmtiunu  ▼.  Mee,  4  B.  &  Ad.  617.)  In  ^ejectment  for  copv- 
kldiy  die  (M>urt  rolls  of  the  manor,  containing  an  entry  of  a 
inKntment  by  the  homage  of  a  surrender  to  the  plaintiff  out 
tf  eouxt,  and  of  his  admittance,  are  evidence  of  his  title  against 
Ae  alleged  surrenderor.  (Dot  d«  Garrod  v.  OlUy,  4  r.  & 
Dav.275;  12  Ad.  &  £U.  481.) 


ion  ofeqmtahle  Estates  Tail  in  Copyholds. 

LIII.  Provided  always,  and  be  it  further  en-  Power  to 
acted,  that  a  tenant  in  tail  of  lands  held  by  copy  2u?«  uirSr 
of  court  roll,  whose  estate  shall  be  merely  an  copyhoWi  u> 
estate  in  eqnity,  shall  have  full  power  by  deed  to  fhelrlands 
&po8e  ot  sucn  lands  under  this  act  in  the  same  hy  deed. 
manner  in  every  respect  as  he  could  have  done  if 
they  had  been  of  freehold  tenure;    and  all  the 
previous  clauses  in  this  act  shall,  so  far  as  circum- 
stances will  admit,  apply  to  the  lands  in  respect 
of  which  any  such  equitable  tenant  in  tail  shall 
avail  himself  of  this  present  clause ;  and  the  deed 
by  which  the  disposition  shall  be  effected  shall  be 
entered  on  the  court  rolls  ot  the  manor  of  which 
the  la53s  therepy  disposed  of  may  be  parcel ;  and 
if  there  shall  be  a  protector  to  consent  to  the  dis- 
position, and  such  protector  shall  ffive  his  consent 
by  a  distinct  deed,  the  consent  shall  be  void  unless 
the  deed  of  consent  be  executed  by  the  protector 
either  on  or  at  any  time  before  the  day  on  which 
the  deed  of  disposition  shall  be  executed  by  the 
equitable  tenant  in  tail ;  and  such  deed  of  consent 
sojaU  be  entered  on  the  court  rolls ;  and  it  shall  be 
imperatjye  on  the  lord  of  the  manor,  or  his  stew^ 
ard,  or  "the  deputy  of  such  steward,  when  required 
so  to  do,  to  enter  such  deed  or  deeds  on  the  court 
rolls,  and  he  shall  indorse  on  each  deed  so  entered 
a  H^^Saiim.  signed  by  him.  teatifvin|^  ttie  entry 
of  the  same  on  the  court  rolls :  Provided  always, 
that  every  deed  by  whicE  lands  held  by  copy  of 
court  roll  shall  be  cQsposed  of  under  this  dause,  by 
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an  equitable  teiMttt  m  tail  thereof  ahaU  be  ^^mi 
againat  any  person  eUriraing  such  lands,  or  any  oi 
them^  for  valnable  consideration  under  any  snlxse- 
quent  aasurance  duly  entered  on  the  court  rolls  oJ 
•L$gemMXMt,  uie  minor*  of  which  lands  may  be  parcel,  unleaa 
the  deed  of  disposition  by  the  equitable  tenant 
in  tail  be  entered  on  the  court  rolls  of  such  maiunc 
before  the  subsequent  assurance  shaH  have  been 
entered  (o). 

Thii  aetdoes      (0  1^6  ^^  Bectiaa  only  applies  to  equitable  estatOB  of 
HOC  extend  to  tenants  in  tail  of  lands  held  by  copy  of  coozt  roll ;  the  court, 
g;^™}^y      therefore,  refused  a  mandamus  to  the  lord  of  a  manor,  c»in- 
^^*^^       mending  him  to  enter  on  the  court  rolls  an  indenture  touduiifi^ 
certain  cuatomary  freehold  hereditamentB,  although  itappaevM 
that  the  steward  of  the  manor  was  accustomed  to  give  admit- 
tanoes  signed  by  him  to  the  grantee  of  such  haraditamenls^  tfut 
did  not  inrol  the  deed  by  which  they  were  granted.    (Beg-.  ▼« 
Ligleton  (Lard  of  Manor),  8  Dowl.  P.  C.  692.)    Thk  was  a 
rufe  calling  on  ue  lord  and  steward  of  the  manor  of  Ingleton. 
in  the  West  Riding  of  Yorkshire,  to  show  cause  why  a  niasi» 
damos  should  not  issae,  diieetii^  them  to  enter  on  tlie  rolls  wat 
indenture  concerning  certain  cuatomaiy  freehold  lands  witluia 
the  manor.    It  appeared  that  a  testator  devised  the  customary 
freeholds  to  trustees  upon  trust  for  W.  O.  for  life,  and  then  to 
his  firet  and  other  sons  in  tail  in  strict  settlement  W.  O.  anif 
h»  eldest  son  bong  desiious  to  bar  the  equitable  entail  in  these 
customsry  lands,  £d,  on  the  29th  July,  1839,  execute  an  in- 
denture of  bargain  and  sale,  by  which  the  lands  were  con^ 
veyed  to  W.  W.,  upon  trust  for  W.  O.,  his  heirs  and  ass^ins 
for  ever.    The  lands  in  question  were  parcel  of  the  manor  of 
Ingleton,  and  there  were  payable  in  respect  of  them  to  tho 
loras  of  the  manor  certain  fixed  rents,  suits  and  services.   The 
lands  were  not  held  by  copy  of  court  roll,  nor  did  they  paw 
by  surrender  and  admittance,  but  were  conveyed  by  deed  ia 
the  nature  of  a  grant,  whose  operative  words  were — "  grant, 
bargain,  sell,  alien,  surrender  and  convey."    The  habendum 
ran  thus :  "  to  hold  to  the  mid  (purchaser),  his  heirs  and  as-^ 
signs  for  ever,  according  to  the  custom  of  the  said  manor,  and 
under  the  rents,  dues,  suits  and  services,  usual  and  aocua* 
tamed."    Such  deeds  are  not  inrolled  on  the  court  rolls,  but 
remain  with  the  purohaser ;  and  on  their  production  at  a  subse- 
quent court,  it  is  customary  for  such  purchaser  to  receiTe  an  ad- 
mittance engrossed  on  plam  parchment,  signed  by  the  steward, 
and  this  constitutes  him  legal  tenant.    By  the  custom  of  the 
manor  persons  claiming  to  be  equitably  interested  are  not  recog^ 
nized ;  out  it  is  otherwise  as  regards  the  last  li^l  tenant,  the 
claims  of  whose  heir,  devisee  or  mntee,  are  acknowledged. 
Itis  also  the  custom  of  the  manor  that  entails  adding  the  cos- 
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IsndB  may  be  bsned  bf  mnenkr  to  a  trustee,  on 
mrreiidw  eertain  fines  era  payable  to  the  lord.  It  fat» 
appeared  that  there  were  ne  court  rolls — nothing  but  the 
fBvficSB  of  the  juries  in  loose  sheets,  and  signed  by  the  juries 
■eeeaarrely  J  nor  has  Ae  sttward  the  power  to  make  any 
«ft!j  on.  umr  papees»  unless  at  the  holmng  of  a  court.    On 


lat  Dcosraber,  i824,  the  trustees, under  the  testators  wiU, 

lad  been  admitted  tenants,  and  their  admittance  stated  the 

aatnre  of  the  estate  which  they  held.    One  of  the  trustees 

hsTOig'  sinoe  died,  the  surviving  trustee,  in  whom  the  legal 

eaaie  was,  had  given  a  notice  to  the  steward  not  to  admit  any 

ater  yaiaen  aa  tenant  In  puxaiianoe  of  the  act  3  &  4  Will.  % 

^74,  an  application  was  made  to  enter  the  indenture  of  the 

S9di  July,  1839,  on  the  oouri  rolls.    That  amplication  having 

been  refoaed,  a  rule  was  obtained  for  a  manduaus,  which  was 

&riiBrged  on  tiie  ground  that  the  53d  section  of  die  act  was 

■ap^iKf  ifilr,  and  no  ether  provisbn  was  made  by  the  statota 

fartwitatniT  of  thia  tenure.    (Seg,  v.  2%s  ILord  and  Simomtd  rf 

As  JUtfistfro^  la^kftm,  4  Jurist^  700;  see  CariifJs  v.  rovni » 2 

B.&Ad.585.) 

bi  applying  for  a  mandamus  to  the  steward  of  a  manor  to  Haodamaa. 
inoU  a  deed  of  disposition  pursuant  to  stat.  3  Ac  4  WHL  4, 
C.74,  a.  63,  it  is  not  neoessary  to  annex  a  copy  of  the  deed 
ifed^  if  the  contents  are  stated  in  the  affidavit.    (Crot63f  t* 
I,  6  Dowl.  P.  C.  273.) 


Diipentaiian  wUh  Inrolmeni. 

UV.  Provided  always,  and  be  it  further  en-  larohnttiit 
acted,  that  in  no  case  wnere  any  disposition  under  >><>(  neecMaiy 
this  act  of  lands  held  by  copy  of  court  roll,  by  a  hoidi.^^'^^' 
tenant  in  tail  thereof,  shall  be  efiected  by  surrender 
•r  by  deed,  shall  the  surrender  or  the  memoran* 
dun,  or  a  copy  thereof,  or  the  deed  of  disposition, 
or  the  deed,  if  any,  by  which  the  protector  shall 
consent  to  the  disposition,  require  inrolment,  other- 
viae  than  by  entry  on  the  court  rolls. 

bankrupt's  estate  tail. 

Partial  Repeal,  6  Geo,  ^^  c.  16. 

LV.  And  be  it  further  enacted,  that  after  the  Repeal  or  the 
diirty-first  day  of  December  one  thousand  eight  Act!  0  a  a, 
hanored  and  thirty-three,  so  much  of  an  act  passed  c.  10, ».  es, 
in  the  sixth  year  of  the  reign  of  his  late  Majesty  uteMo*ar 
King  George  the  Fourth,  intituled  «  An  Act  to  **\"/"*!rtMd 
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to  und*  or  a  amend  the  Laws  reladng  to  Bankrupts/'  as  em- 
nS^Ycom-  powers  the  commissioners  named  in  any  commis- 
ainioDorfl«tsion  of  bankrupt  issued  against  a  tenant  in  tail 
bofM^tbe^  to  make  sale  of  any  lands,  tenements,  and  heredi- 
sutorDec.  taments,  situate  either  in  England  or  Ireland, 
^ietmw  whereof  such  bankrupt  shall  be  seised  of  any  estate 
acu.  tail  in  possession,  reversion,  or  remainder,  and 

whereof  no  reversion  or  remainder  is  in  the  crovm, 
the  gift  or  provision  of  the  crown,  shall  be  and  the 
same  is  hereby  repealed:  Provided  always,  that 
such  repeal  shul  not  extend  to  the  lands,  whatever 
the  tenure  may  be,  of  any  person  adjudged  a  bank* 
rupt  under  any  commission  of  bankrupt,  or  under 
any  fiat  which,  in  pursuance  of  the  said  act  of  the 
sixth  year  of  the  reign  of  King  George  the  Fourth, 
or  of  any  former  act  concerning  bankrupts,  or  of 
an  act  passed  in  the  first  and  second  years  of  the 
rei|^n  of  his  Majesty  King  William  the  Fourth, 
intituled  "  An  Act  to  establish  a  Court  of  Bank- 
ruptcy," hath  been  or  shall  be  issued  on  or  before 
the  thirty-first  day  of  December  one  thousand  eight 
hundred  and  thirty-three :  Provided  also,  that  such 
repeal  shall  not  have  the  effect  of  reviving  in  any 
respect  the  acts  repealed  by  the  said  act  of  the 
sixth  year  of  the  reign  of  King  Creorge  the  Fourth, 
or  any  of  them,  (p) 

Power  of  (p)  By  stat  6  Geo.  4,  c.  16, 8. 65,  (re-enactiDg  the  21  Jae. 

commfuloD'    1,  c.  19,  s.  12,)  it  was  enacted,  that  the  commisrionen  should, 
form  ??  k.  ^y  ^^^  indented  and  inrolled,  make  sale,  for  the  benefit  of 
rapt  acts.*'*  '  ^®  creditors,  of  any  lands,  tenements,  and  hereditamenti, 
situate  either  in  England  or  Ireland,  whereof  the  banbnpt 
was  seised  of  any  estate  tail  in  posseasion,  reversion  or  re- 
mainder, and  whereof  no  reversion  or  remainder  was  in  die 
crown  the  gift  or  provisbn  of  the  crown ;  and  every  such 
deed  should  be  good  against  the  bankrupt,  and  the  issue  of 
his  body,  and  against  all  persons  claiming  under  him  after 
he  became  bankrupt,  and  against  all  persons  whom  the  said 
bankrupt,  by  fine,  common  recovery,  or  any  other  means, 
might  cut  oil  or  debar  from  any  remainder,  reversion,  or  other 
interest  in  or  out  of  any  of  the  said  lands,  tenements,  and 
hereditaments. 

Where  a  remainder-man  in  tail  became  a  bankmpt,  the 
oommissbners  could  only  convey  a  base  fee,  and  even  where 
a  joint  commission  issued  against  the  tenant  for  Ufa  and  the 
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in  tail  in  remainder,  it  was  held  that  the  execution  of 

&e  power  by  the  ooomuMionerB  operated  separately  on  each 

ettfee,  and  that  when  ezecnted  it  could  not  do  more  than 

caarcj  an  -estate  for  life  and  a  bate  fee.    (Jinrtf  v.  TayUur, 

3  B.  &.  Aid.  567.)    Where  there  is  no  custom  of  entailiug* 

Inda  in  a  manor  imder  a  limitation  to  a  man  and  the  hein  of 

la  bady »  he  takes  a  fee  simple  conditional,  which  might  hare 

ten  conveyed  during  the  life  of  the  bankrupt  by  the  com* 

iMiimiii  I,  nnder  the  provisioos  of  the  13  £uz.  &  7,  s.  11 ; 

sad  notwithstanding  his  death  before  any  such  conveyance, 

^  conunianoners  might  execute  a  valid  conveyance  of  such 

estate  after  his  death,  pursuant  to  stat  1  Jac.  1,  o.  16,  s.  17. 

{Dm  d.  Spencer  v.  Clark,  6  B.  &  Aid.  468.)    In  that  case  it 

observed  by  Hoboyd  J.,  that  it  was  unnecessary  to  de-> 

~  le  what  would  be  the  e£fect  of  a  baivain  and  sale  exe- 

by  the  commissioners  after  the  death  of  the  bankrupt,  in 

e  where,  during  his  life,  he  had  been  seised  of  an  estate 

tail.     But  it  seems,  by  a  recent  case,  (Eg  parte  SomermlU  in 

Tt  Ijeteambe,  1  Mont  oc  Ayr.  408,)  that  an  estate  tail  passed 

by  the  common  bargain  and  sale,  which  used  to  be  made  to 

the  aasienees ;  and  that  under  the  66th  section  of  6  Geo.  4, 

c.  16,  uie  commiasioneTS  can  convey  an  estate  tail,  of  which 

the  bankmpt  was  seised,  after  his  death,  or  if  not,  that  the 

coammsioners  would  be  justified  in  executing  such  a  convey- 

aaee.  in  order  to  have  the  question  settled. 

Where  a  tenant  in  tail,  naving  mortgaged  his  estate,  after- 
wards became  bankrupt,  it  was  held  that  his  assignees  under 
the  eommasRon  took  the  estate  discharged  of  the  mortgage. 
(Back  V.   WeUk,  1  WiU.  276.)    But  if  the  bankrupt  had 
eovenanted  with  the  mortgagee  for  further  assurance,  a  court 
ef  equity  would  compel  the  asagnees  either  to  redeem  or  be 
fsredoeed,  and  execute  proper  conveyances  to  the  mortgagee. 
(T^e  V.  Daubut,  3  Br.  C.  C.  596 ;  Edwards  v.  Appleby, 2  Br. 
C.  C.  662,  n. ;  see  Coote  on  Mortgages,  214—222.)    Under 
the  6  Geo.  4,  c  16,  s.  65,  the  equitable  mort^gee  of  a  bank- 
rapt  tenant  in  tail  was  entitled  to  have  his  lien  made  good  as 
sgxbist  the  fee  simple  of  the  premises  of  which  the  bankrupt 
was  seised  in  tail.    (ExparU  Wise,  1  Mont.  &  Macarth.  65.) 
The  stat.  6  Geo.  4,  c.  16,  s.  70,  does  not  enable  the  assignees 
eta  bankrupt  mortgagor  to  revest  the  legal  estate  in  Uiem- 
selTes  by  tender  or  payment  to  the  mortgagee  after  the  day  on 
vUeh,  by  the  deed,  the  mor^^age  becomes  absolute  in  demult 
ef  payment ;  though  a  tender  or  payment  before  the  day  will, 
under  that  section,  vest  the  legal  estate  in  them.    (Dunn  v. 
Ikttsy,  6  Ad.  ic  £1.  479 ;  1  Nev.  &  P.  678.)    Where  a  legal 
■ertgage  was  executed  by  the  bankrupt  in  pursuance  of  a  pre- 
noos  equitable  mortgage,  but  not  till  after  the  morteagee  bad 
lotice  of  the  act  of  bankruptcy,  and  was  consequenuy  an  un- 
available security ;  it  was  held,  that  it  did  not  operate  as  a 
neiger  of  the  equitable  mortga^,  and  that  the  party  was  en- 
titled to  the  usual  order  as  eqmuble'  mortgagee.    (Ex  parte 

q5 
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BanM^,  r«  Emmy,  3  Dw.  647 ;  4  Dea.  52 ;  Me  JEr  f«« 
JUmi  m  ra  BmrmU,  4  Dea.  20*)    Although  an  equitable 
luuf^agee  gives  notioe  to  the  tenant  to  pay  hhn  the  rent,  he 
doc8  not  thereby  entitle  himeelf  to  the  lent  accrumg  beforo  the 
order  for  lale.    (ExpmrU  Sottt,  re  Ptttnon  ;  Eae  parte  BwrreU, 
re  NoTMen,  3  Dea.  76  ;  £r  jnrto  JbnMrvilie,  3  D;  fit  €3i.  668  ; 
lBiont.&A.408.)    Where  the  depoat  wae  of  deede  conv^ 
infif  an  equity  of  redemption  of  pfemjaes  in  fee,  of  whieh  tne 
pazty  subsequently  paia  off  the  mortgage,  it  wee  held  that  the 
creditor  waa  entitled  to  the  full  benefit  St  the  aeeuii^  so  eion^ 
enled ;  so  also  of  shaves  in  estates  at  the  time  of  the  dmptaat, 
undivided,  but  for  the  equality  of  partition  of  whieh  the  bank* 
rapt  had  aubsaquentiy  paid  a  oonsidention,  and  aequirad  the 
entirety  of  a  portion.  (Esparla  fii(dM,lMonUD.&G.333.) 
MThem  the  mortgage  deed  contained  a  covenant  not  to  eaQ 
intiie  mortgage  money  for  five  yean,  if  the  interest  were  paid 
legalarly,  it  was  held  that  on  tHe  bankruptcy  of  the  mortgager, 
the  mortgagee  claiming  to  prove  waa  entitled  to  the  usual  order 
of  sale.    {ExparUBignoU,  3  Dea.  161 ;  3  Mont,  ft  A.  477; 
sea  £s  ptaruJoneij  4  Dea.  750.) 


Actual  Tenant  in  TmL 

LVI.  And  be  it  fimher  enacted,  that  any  com- 
The  eommiB-  missioner  acting  in  the  execution  of  any  fiat  which 
''^°*of!Si?*  ^^^^  *^®  thirty-first  day  of  December  one  thousand 
tnai  tenant  in  eight  hundred  and  thirty-three  shall  be  issued  in 
Sttk^pt"!!?-*  Pursuance  of  the  said  act,  passed  in  the  first  and 
ter  the  3itt    sccond  years  of  the  reign  of  King  William  the 
by  dSd\?*'  Fourth,  under  which  any  person  shaU  be  adjudged 
diipoM  of  the  a  bankrupt  who  at  the  time  of  issuing  such  fiat,  or 
bukrapt  ^o  a  at  any  time  afterwards,  before  he  Mali  have  ob- 
porchaier.     tained  his  certificate,  shall  be  an  actual  tenant  in 
tail  in  lands  of  any  tenure,  shall  by  deed  dispose 
of  such  lands  to  a  purchaser  for  valuable  oonsi- 
deration,  for  the  benefit  of  die  creditors  of  such 
actual  tenant  in  tail,  and  shall  create  by  any  such 
disposition  as  large  an  estate  in  the  lands  disposed 
of  as  the  actual  tenant  in  tail,  if  he  had  not  become 
bankrupt,  could  have  done  under  this  act  at  the 
time  of  such  disposition  :  Provided  always,  that  if 
at  the  time  of  the  disposition  of  such  lands,  or  avj 
of  them,  by  such  commissioner  as  aforesaid,  there 
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be  a  protector  of  the  settlemettt  by  which 
Bte  of  such  actual  tenmt  in  rail  in  the  lands 
^d  of  hy  sach  eonmianoner  was  created, 

the  eonaent  of  such  protector  would  have  been 

wniimiie  to  have  enabled  the  actual  tenant  in  tail^ 

if  be  had  not  beeeme  bankmpt,  to  have  disposed 

sf  sHch  lands  to  the  full  extent  to  which,  if  there 

had  been  no  such  protector^  he  could  under  thia 

aet  bave  dispoaed  of  the  same,  and  such  protector 

shall  not  consent  to  the  disposition,  then  and  in 

sadi  caae  the  estate  created  in  such  lands,  or  any 

•f  tbenH  hy  the  diapoaition  of  such  commissioner, 

aind  be  as  large  an  estate  as  the  actual  tenant 

n  tail^  if  be  had  not  become  banl(nipt,  could  at 

the  time  ef  such  disposition  have  created  under 

iUb  act  in  such  lands  without  the  consent  of  the 


Boie  Fee. 
LVU*  And  be  it  further  enacted,  that  any  com-  Commu. 
naakmer  acting  in  the  execution  of  any  such  fiat  of^aYenaifun 
»  aforesaid,  under  which  any  person  shall  be  ad-uu  entitled 
judged  a  bankrupt,  who  at  the  time  of  issuing  b^e^m*!?^'^ 
mok  fiat,  or  at  any  time  afterwards  before  he  shaU  baokrapt, 
have  obtained  his  certificate,  shall  be  a  tenant  in  MngVo'^. 
tafl  entitled  to  a  base  fee  in  lands  (^  any  tenure,  ^^^^t  ^y 
shall  by  deed  dispose  of  such  lands  to  a  purchaser  mm  or  the 
for  valuable  consideration,  for  die  benefit  of  the  ^a'ilkrn't'to 
creditors  of  the  person  so  entitled  as  aforesaid,  a*paiSuier. 
provided  at  the  time  of  the  disposition  there  be 
BO  protector  of  the  settlement  by  which  the  estate 
tnl  converted  into  the  base  fee  was  created ;  and 
hj  such  disposition  the  base  fee  shall  be  enlarged 
into  as  large  an  estate  as  the  same  could  at  the 
time  of  such  disposition  have  been  enlarsed  into 
ander  this  act  by  the  person  so  entitled  if  he  had 
not  become  bankrupt. 

Consent  of  Protector, 

LYm.  And  be  it  further  enacted,   that  the  Aitothecon- 
coomussioner  acting  in  the  execution  of  any  such  ^rot^^i,^ 
iat  as  aforesaid  nnder  which  a  person  being,  or  caw  orbuk- 

roptcy. 
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before  obtaining  his  certificate  becoming,  an  actual 
tenant  in  tail  of  lands  of  any  tenure,  or  a  tenant  in 
tail  entitled  to  a  base  fee  in  lands  of  any  tenure, 
shall  be  adjudged  a  bankrupt,  shall,  if  there  shall 
be  a  protector  of  the  settlement  by  which  the 
estate  tail  of  such  actual  tenant  in  tail,  or  the 
estate  tail  converted  into  a  base  fee  (as  the  case 
may  be),  was  created,  stand  in  the  pbce  of  such 
actual  tenant  in  tail,  or  tenant  in  tail  so  entitled  as 
aforesaid,  so  far  as  regards  the  consent  of  such 
protector ;  and  the  disposition  of  such  lands,  or 
any  of  them,  by  such  commissioner  as  aforesaid, 
if  made  with  the  consent  of  such  protector,  shall, 
whether  such  commissioner  may  have  made  under 
this  act  a  prior  disposition  of  the  same  lands  with- 
out the  consent  of  such  protector  or  not,  or  whe- 
ther a  prior  sale  or  conveyance  of  the  same  lands 
shall  have  been  made  or  not,  under  the  said  acts 
of  the  sixth  year  of  King  Georse  the  Fourth,  and 
the  first  and  second  years  of  King  William  the 
Fourth,  or  either  of  them,  or  any  acts  hereafter 
to  be  passed  concerning  bankrupts,  have  the  same 
effect  as  such  disposition  would  have  had  if  such 
actual  tenant  in  tail,  or  tenant  in  tail  so  entitled 
as  aforesaid,  had  not  become  bankrupt,  and  such 
disposition  had  been  made  by  him  under  this  act, 
witli  the  consent  of  such  protector ;  and  all  the 
previous  clauses  in  this  act,  in  regard  to  the  con- 
sent of  the  protector  to  the  disposition  of  a  tenant 
in  tail  of  the  lands  not  held  by  copy  of  court  roll, 
and  in  regard  to  the  time  and  manner  of  giving 
such  consent,  and  in  regard  to  the  inrolment  of  the 
deed  of  consent,  where  such  deed  shall  be  distinct 
from  the  assurance  by  which  the  disposition  of  the 
commissioner  shall  be  effected,  shall,  except  so  ftr 
as  the  same  mav  be  varied  by  the  clause  next 
hereinafter  contamed,  ^PP^y  ^  every  consent  that 
may  be  given  by  virtue  of  this  present  clause. 

Inrolment f  8^c.  of  Deeds  o/DisposUion  and  Consent* 

AMotheitt-      I-IX.  And  be  it  further  enacted,  that  every 
rviment  in     deed  by  which  any  commissioner  acting  in  the 
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oecation  of  any  such  fiat  as  aforesaid,  shall,  Chueerv  or 
mder  this  act,  dispose  of  lands  not  held  hy  copy  SbpSSS^or 
of  court  roll,  shall  he  void  unless  inroUed  in  his  freehold 
Majesty's   Hish  Court  of  Chancery  within  six  l^'I^^t^ 
fldwidar  monuis  after  the  execution  thereof;  and  ^'i  roib  or 

:■       :.    .  «_•  ■■_  •     •  .*        -     tbe  deed  or 

e?ery  deed  by  which  any  commissioner  acting  in  ditpodtioo 
the  execution  of  any  such  fiat  as  aforesaid  shall,  ^J^^^^^^ 
under  this  act,  dispose  of  lands  held  hy  copy  of  the  deed  or 
eourt  roll,  shall  he  entered  on  the  court  rolls  of  *'**^"'- 
die  manor  of  which  the  lands  may  he  parcel ;  and 
if  there  shall  be  a  protector  who  shall  consent  to 
the  disposition  of  such  lands  held  by  copy  of  court 
nili,  and  he  shall  ffive  his  consent  by  a  distinct 
deed,  the  consent  shall  be  void  unless  the  deed  of 
QQDsent  be  executed  by  the  protector  either  on  or 
at  any  tinae  before  the  day  on  which  the  deed  of 
disposition  shall  be  executed  by  the  commissioner ; 
and  such  deed  of  consent  shall  be  entered  on  the 
court  rolls ;  and  it  shall  be  imperative  on  the  lord 
of  erery  manor  of  which  any  lands  disposed  of 
under  this  act  by  any  such  commissioner  as  afore- 
said may  be  parcel,  or  the  steward  of  such  lord, 
or  the  deputy  of  such  steward,  to  enter  on  the 
coprt  roUs  of  the  manor^  every  deed  required  by 
^  present  clause  to  be  entered  on  the  court 
n>Ua,  and  he  shall  indorse  on  every  deed  so  en- 
^BKd  a  memorandum,  signed  by  him,  testifying 
^  entry  of  the  same  on  uie  court  rolls. 

Enlargement  ofBtue  Fees. 

LX.  And  be  it  further  enacted,  that  if  any  com-  SnbMqnent 
""iasioner  acting  in  the  execution  oi  any  such  fiat  JJlE^TSS* 
*a  aforesaid  shall,  under  this  act,  dispose  of  any  created  by 
^  of  any  tenure,  of  which  the  bankrupt  shall  uS,%S' 
*^  actual  tenant  in  tail,  and  in  consequence  of  commit- 
«ere  being  a  protector  of  the  settlement  by  which  '^•'■* 
^  estate  of  such  actual  tenant  in  tail  was  created 
^  of  his  not  giving  his  consent,  only  a  base  fee 
"^  by  such  disposition  be  created  in  such  lands, 
^d  if  at  anv  time  afterwards  during  the  con- 
^^'^iXQce  of  the  base  fee  there  shall  cease  to  be 
^IPtotector  of  such  settlementi  then  and  in  such 
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Bnlwgement 

•obieaaent  to 
the  nle  or 
convcyaace 
of  the  same 
under  the 
Baaknipt 
Acti. 


A  voidable 
estate  created 
in  hvour  of  a 
purchaser  by 
an  actaal  te- 
nant In  tail 
becoming 
bankmptf  or 
by  a  tenant  in 
tail  entitled 
to  a  base  fee 
becoming 


and  immediatelj  thereupon,  such  haae  fee 
dukll  be  enlarged  into  the  same  estate  into  whicdi 
the  same  eouid  have  been  enlai^ed  nnder  this 
act,  if  at  the  time  of  the  disposition  by  auA  com-, 
miasioner  as  aforesaid  there  had  been  no  aacb 
protector. 

Enlargement  of  Base  Fees  stAeequerU  to  Can^ 

veyance, 

LXI.  And  be  it  further  enacted,  thmt  if  a  tenant 
in  tail  entitled  to  a  base  foe  in  lands  of  any  tenure 
shall  be  adjudged  a  bankrupt  at  the  time  when 
there  shall  be  a  protector  of  the  settlement  by 
which  the  estate  tail  converted  into  the  base  fo^ 
was  created,  and  if  such  lands  shall  be  sold  or 
conveyed  under  the  said  acts  of  the  sixth  year  of 
King  George  the  Fourth,  and  the  first  and  aeoond 
years  of  King  William  the  Fourth,  or  either  of 
them,  or  any  other  acts  hereafter  to   be  passed 
concerning  bankrupts,  and  if  at  any  time  afler* 
wards  during  the  continuance  of  the  base  foe  in 
such  lands  diere  shall  cease  to  be  a  protector  of 
such  settlement,  then  and  in  such  case,  and  imme- 
diately  thereupon,  the  base  fee  in  such  lands  shall 
be  enlarged  into  the  same  estate  into  which  tlie 
same  could  have  been  enlarged  under  this  act,  if 
at  the  time  of  the  adjudication  of  such  bankruptcy 
there  had  been  no  such  protector,  and  the  com- 
missioner acting  in  the  execution  of  the  fiat  under 
which  the  tenant  in  tail  so  entitled  shall  have  been 
adjudged  a  bankrupt  had  disposed  of  such  lands 
under  this  act. 

Confirmation  of  voidable  Estates. 

LXII.  Provided  always,  and  be  it  further  en- 
acted, that  where  an  actual  tenant  in  tail  of  lands 
of  any  tenure,  or  a  tenant  in  tail  entitled  to  a  base 
fee  in  lands  of  any  tenure,  shall  have  already  ere* 
ated  or  shall  hereafter  create  in  such  lands  or  any 
of  them,  a  voidable  estate  in  favour  of  a  purchaser 
for  valuable  consideration,  and  such  actual  tenant 
in  tail,  or  tenant  in  tail  so  entitled  as  aforesaid^ 
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dnil  be  adjudged  a  Imnkmiit  undBi  any  mieh  fiat  banknipt, 
u afi>resaid»  and  the  commiaaioner  acting  in  the  ^Jfdb^^^ 
oeeutioii   of  saeh  fiat  shall  make  any  di^poaition  ^^^^^^ 
mder  this  act  of  the  knda  in  which  snch  voidabla  erftf  no  ^i- 
ottle  ahall  be  created  or  any  of  thenei,  dien  and  {^'^^^Ij^ 
in  snch  caae,  if  there  shall  be  no  protector  of  the  hlf  coiuem, 
settlement  1^  which  the  estate  tail  of  die  actual  eLtrn^uHM 
teaaat  in  tail>  or  the  estate  tail  conrerted  into  a  a  protector; 
base  fee,  aa  the  eaae  may  be,  waa  created,  or  being  .^^^a 
neh  iH*otector  he  shall  consent  to  the  disposition  purchaser 
liy  Sttck  commissioner  as  aforesaid,  whether  such  noU<^^ 
commissioner    may  have    made    under  this  act 
1  pTevious  disposition  of  such  lands  or  not,  or 
whether  a  prior  sale  or  conveyance  of  the  same 
hnds  shall  have  been  made  or  not  under  the  said 
acts  of  the  sixth  year  of  King  Georse  the  Fourth 
and  the  first  and  second  years  of  King  William 
^  Fourth,  or  either  of  them,  or  any  other  acts 
Inreafler  to  be  passed  concerning  bankrupts,  the 
^position  by  such  commissioner  shall  have  the 
tftct  of  confirming  such  voidable  estate  in  the 
lands  thereby  disposed  of  to  its  full  extent  as 
against  all  persons  except  those  whose  riffhts  are 
<aved  by  this  act;  and  if  at  the*time  of  the  dis- 
f^ition  by  such  commissioner,  in  the  case  of  an 
^aal  tenant  in  tail,  there  shall  be  a  protector,  and 
*Qch  protector  shall  not  consent  to  the  disposition 
■7  such  commissioner,  and  such  actual  tenant  in 
^1  if  he  had  not  been  adjudged  a  bankrupt, 
^ooid  not  without  such  consent  have  been  capable 
pnder  this  act  of  confirming  the  voidable  estate  to 
^  full  extent,  then  and  m  such  case  such  dis- 
pwition  shall  have  the  effect  of  confirming  such 
l^idable  estate  so  far  as  such  actual  tenant  m  tail, 
1'  he  had  not  been  adjudged  a  bankrupt,  could 
at  the  time  of  such  disposition  have  been  capable 
™ftr  this  act  of  confirming  the  same  without  such 
^sent ;  and  if  at  any  time  after  the  disposition  of 
''teh  lands  by  such  commissioner,  and  while  only 
V**^  fee  shall  be  subsisting  in  such  lands,  there 
™^1  cease  to  be  a  protector  of  such  settlement, 
^  aach  protector  shall  not  have  consented  to  the 
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disposition  by  such  commissioner,  then  and  in  such 
case  such  voidable  estate,  so  far  as  the  same  may 
not  have  been  previously  confirmed,  shall  be  con- 
firmed to  its  full  extent  as  against  all  persons 
excejpt  those  whose  rights  are  saved  by  this  act  : 
Provided  always,  that  if  the  disposition  by  any- 
such  commissioner  as  aforesaid  shall  be  made  to  a. 
purchaser  for  valuable  consideration,  who  shall  not 
have  express  notice  of  the  voidable  estate,  then 
and  in  such  case  the  voidable  estate  shall  not  be 
confirmed  against  such  purchaser  and  the  persons 
claiming  under  him.       ^  ^ 

Avoidance  of  Acts  of  Bankrupt, 

Aeti  of  a  LXIII.  And  be  it  further  enacted,  that  all  acts 

nan^in^uir  ^^  deeds  donc  and  executed  by  a  tenant  in  tail 
▼oid  agiimt   of  lands  of  any  tenure,  who  shall  be  adjudged. 
Uon  nnStf '    &  bankrupt  under  any  such  fiat  as  aforesaid,  and 
this  act  by     which  shall  afiect  sucn  lands,  or  any  of  them,  and 
sionS!"" ""  which,  if  he  had  been  seised  of  or  entitled  to  such, 
lands  in  fee  simple  absolute,  would  have  been  void 
against  the  assignees  of  the  bankrupt's  estate, 
and  all  persons  clfiiming  under  them,  shall  be  void 
against  any  disposition  which  may  be  made  of 
such  lands  under  this  act  by  such  commissioner  as 
aforesaid. 

Powers  of  Bankrupts  reserved,  where. 

Snbjeettotiie     LXIV.  Provided  always,  and  be  it  further  en- 

to  the"c«m-"  acted,  that,  subject  and  without  prejudice  to  the 

mifldoner,     powers  of  disposition  given  by  this  act  to  the 

emte'in'the  Commissioner  acting  in  the  execution  of  any  such 

auinieei,  a    fiat  as  aforesaid  under  which  a  person  being,  or 

oant  in^uir  before  obtaining  his  certificate  becoming,  an  actual 

•faAii  retain     tenant  in  tail  of  lands  of  any  tenure,  or  a  tenant  in 

dii^Itioa.^  tail  entitled  to  a  base  fee  in  lands  of  any  tenure, 

shall  be  adjudged  a  bankrupt,  and  also  subject  and 

without  prejudice  to  the  estate  in  such  lands  which 

may  be  vested  in  the  assignees  of  the  bankrupt's 

estate,  and  also  subject  and  without  prejudice  to 

the  rights  of  all  persons  claiming  under  the  said 
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_  in  respect  of  such  lands  or  any  of  them, 

msh  actual  tenant  in  tail,  or  tenant  in  tail  so 
s  aforesaid,  shall  have  the  same  powers 
of  dispoaition  under  this  act  in  regard  to  such 
he  would  have  had  if  he  had  not  become 


I}isposUum  where  Bankrupt  is  dead. 
ItfXV.   And  be  it  further  enacted,  that  any  dis-  The  dkpod- 
pomtion  under  this  act  of  lands  of  any  tenure  by  lii!lJ!fjiiSS^r 
any  oommissioner  acting  in  the  execution  of  any  ^  '^^^'^ 
such  fiat  as  aforesaid  under  which  a  person  being,  tenlnt  in  tafi^ 
or  before  obtaining  his  certificate  becoming,  <ui  JU||J|[*^'''^ 
actual  tenant  in  tail  of  such  lands,  or  a  tenant  in  de«i,'haTe  in 
tnl  entitled  to  a  base  fee  in  such  lands,  shall  be  {^^S^^n- 
a^odged  a  bankrupt,  shall,  although  the  bank-  tioned  um 
mpt  be  dead  at  the  time  of  the  disposition,  be  in  SMatSTiM 
die  Ibllowing  cases  as  valid  and  enectual  as  the^^Kaihrc. 
saone  woold  have  been,  and  have  the  same  operation 
under  this  act  as  the  same  would  have  had,  if  the 
bankrupt  were  alive ;  (that  is  to  say,)  in  case  at 
the  thane  of  the  bankrupt's  decease  there  shall  be 
no  protector  of  the  settlement  by  which  the  estate 
tail  of  the  actual  tenant  in  tail,  or  the  estate  tail 
eonverted  into  a  base  fee,  as  the  case  may  be,  was 
created  ;    or  in  case  the  bankrupt  had  been  an 
aetoal  tenant  in  tail  of  such  lands,  and  there  shall 
at  the  time  of  the  disposition  be  any  issue  inherit- 
able to  the  estate  tail  of  the  bankrupt  in  such  lands, 
and  either  no  protector  of  the  settlement  by  which 
tbe  estate  tail  was  created,  or  a  protector  of  such 
setdement  who,  in  the  manner  required  by  this 
act,  shall  consent  to  the  disposition,  or  a  protector 
of  such  settlement  who  shall  not  consent  to  the 
disposition ;  or  in  case  the  bankrupt  had  been  a 
tenant  in  tail  entitled  to  a  base  fee  in  such  lands, 
and  there  shall  at  the  time  of  the  disposition  be    « 
any  issue  who  if  the  base  fee  had  not  been  created 
would  have  been  actual  tenant  in  tail  of  such  lands, 
and  either  no  protector  of  the  settlement  by  which 
the  estate  tail  converted  into  a  base  fee  was  cre- 
ated, or  a  protector  of  such  settlement  who,  in  the 
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anmier  required  by  this  act,  sball  eonflent  to  dM 


DUpoiition  of  Copyholds, 

^Terydbpo-  LXVI.  And  be  it  farther  enacted,  that  every 
MmrnbdMier  cli^positioii  which  under  this  act  may  be  made  hyf 
or  copyhold  any  commissioner  acting  in  the  execution  of  any 
!£f^^  such  fiat  as  aforesaid  of  lands  held  by  copy  of 
ihan  not  bo  couTt  TcXL  ^dH,  in  every  case  in  which  the  estate  of 
SiriBtbiuMiBe  ^^^  bankrupt  in  such  lands  shall  not  be  merely  an 
^  urraiid  "-  ^*^^*'^  ^  equity,  operate  in  the  same  manner  as  if 
and  tb«  M^  soch  lands  hflid,  for  the  same  estate  which  sludl 
MdXiid  ^^*  ^^^^^  acquired  by  the  disposition  by  8U<^ 
■haD  imrv      coimiHSNOBer  as  aforesaid,  been  duly  surrendered 

^*^3!to  ^^  ^^  ^'^^  ^^  ^^  ^^^  ^^  ^^e  manor  of  whidi 
toiMwiniittod  diey  may  be  pmrcel,  to  the  use  of  the  person  tor 

t^^^^  whom  the  same  shall  have  been  disposed  of  by 
sudi  commissioner ;  and  the  person  to  whom  the 
lands  shall  have  been  so  disposed  of  by  such  com- 
nrissioner  may  claim  to  be  admitted  tenant  of  sndh 
lands,  to  hold  the  same  by  the  ancient  rents,  cus- 
toms, and  services,  in  the  same  manner  as  if  sucit 
lands  had  been  duly  surrendered  to  his  use  into  the 
hands  of  the  lord  of  the  manor  of  which  such  lands 
may  be  parcel,  and  shall,  upon  being  admitted 
temmt  of  such  lands,  to  hold  the  same  as  aforesaid, 

gay  the  fines,  fees^  and  other  dues  which  could 
ave  been  lawfully  demanded  upon  such  admit- 
tance if  such  lands  had,  for  the  same  estate  which 
shall  have  been  required  by  the  disposition  by  sudi 
commissioner  as  aforesaid,  passed  by  surrender 
into  the  hands  of  the  lord,  to  the  use  of  the  person 
so  admitted. 

Rents,  CevenantSi  and  CondUions» 

Asdeneei  to  LXVII.  And  be  it  further  enacted,  diat  the 
^^laid!"  ^^^^  and  profits  of  any  knds  of  which  any  cora- 
or  a  ^^rop^  nuBsiooer  acting  in  the  execution  of  any  such  fiat 
commiuioner  ^  aforcsaid  hath  powcr  to  make  disposition  under 

wKiu  db'  '^  ^^  ^^^  '^^  ^  ^^^  meantime  and  until  such  dispo** 
dtioD,  aD?to  sition  shall  be  made,  or  until  it  shall  be  ascertained 
enforce  coye.  ^^j^^  g^^],  disposition  shall  uot  be  required  for  the 
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knefit  of  tbe  crtdkora  of  the  person  a^udged  nanto  u  if 
Ur^  wider  the  fiat,  be  received  hj  the  ae-  ^f^!;!^'^ 
ifMxnaidMt  estate  of  thtfbanknipc,  for  the  belief  P^'^^^^^q^ 


if  bk  oeediton;  and  the  assignees  msj  proceed  cop  vhoid* 
If  actkm  ef  debt  for  the  xecovery  of  such  rcBia  {j^^i,^ 


ad  piofilBy  CMT  may  distrain  finr  the  sane  npon  the  only  to  ncik 

bds  sulject  to  die  peyment  thereof,  and  in  case  ^}2|io^' 

tty  action  of  trespass  shall  be  brought  for  taking  maydUpoM 

utf  toA  distress  may  plead  thereto  the  general  ^krapt'/ 

ime,  and  give  this  act  or  other  special  matter  in  death. 

tiidaice,  and.  also*  in  case  any  such  distress  shall 

kicpleTied,  dall  have  power  to  avow  or  make 

tapismoe  genendly  in  such  manner  and  form  aa 

uj  landlord  may  now  do  by  Tirtoe  of  the  statute 

lade  in  the  eleventh  year  of  the  reigs  of  his  Ma- 

intjKiDg  George  the  Second,  intituled,  "*  An^^^-^ 

ictfin*  the  more  effectual  securing  the  Paymentof 

Ic&ta  and  preventing  Frauds  by  tenants,"  or  by 

■y  other  law  or  statute  now  in  force  or  hereafter 

to  be  made  for  the  more  effectually  recovering  of 

nttm  arrear ;  and  such  assiffnees  and  their  bulifis, 

V>^  and  servants^  shall  idso  have  all  such  and 

^ttme  remedies,,  powers,  privileges,  and  advan^ 

^  of  pleading,  avowing,  and  ma^De  cognisance, 

v^be  entided  to  the  same  costs  and  damages,  and 

^  nme  remedies  for  the  recovery  thereof,  as 

^dords,  their  baiEffi,  agents,  and  servants,  are 

^  or  hereafter  may  be  by  law  entitled  to  have 

*h  lent  is  in  arrear ;  and  such  assignees  shall 

yfawe  the  same  power  and  authority  of  en- 

^'cmg  the  observance  of  all  covenants,  conditions, 

^  agreements  in  respect  of  the  lands  of  which 

ttduoDBnissioner  as  aforesaid  hath  the  power  of 

^■pKition  under  diis  act^  and  m  respect  of  the 

**W»  and  profits  thereof,  and  of  entry  into  and 

^  the  same  lands,  for  the  non-observance  of  any 

^  covenant,  condition  and  agreement,  and  of 

ring  and  amoving  therefrom  the  tenants  or 
occupiers  thereof,  and  diereby  determining 
^potting  an  end  to  the  estate  of  the  persons  who 
11^  not  have  observed  such  covenants,  conditions 
^^gtecmenta  as  the  bankrupt  would  have  had 
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in  case  he  had  not  been  adjudged  a  bankrupt : 
Provided  always,  that  this  clause  shall  apply  to  all 
lands  held,  by  copy  of  court  roll,  but  shiul  only 
apply  to  those  lands  of  any  oCher  tenure  which  any 
commissioner  acting  in  the  execution  of  any  such 
fiat  as  aforesaid  may  have  power  to  dispose  of 
under  this  act  after  the  bankrupt's  decease. 

Previous  Clauses  as  to  Bankrupts  to  apply  to* 

Ireland, 

All  the  provi-     LXVIII.  And  be  it  further  enacted,  that  all  the' 
act?!!  re^  provisions  in  this  act  contained  for  the  benefit  of 
to  bftnknipts  the  Creditors  of  persons  who  under  such  fiats  as 
their  liiSt  in  A^o^esaid  shall  be  adjudged  bankrupts  after  the 
Ireland.        thirtv-first  day  of  December  one  thousand  e^ht 
huhdred  and  thirty-three,  and  for  the  confirmation 
in  consequence  of  bankruptcy  of  voidable  estates 
created  by  them,  shall  extend  and  apply  to  the 
lands  of  any  tenure  in  Ireland  of  such  persons  as 
fully  and  effectually  as  if  this  act  had  throughout 
extended  to  lands  of  any  tenure  in  Ireland ;  saving 
always  the  rights  of  the  King's  most  excellent 
Majesty,  his  heirs  and  successors,  to  any  reversion 
or  remainder  in  the  crown  in  lands  in  Ireland,  (q) 

Provigioni  of      (o)  The  48,  49,  50,  51.  52, 53,  54,  55,  56, 57,  68,  and  59 
the  IrUh  act  secboDS  of  the  4  &  5  Will.  4,  c.  92,  as  to  bankrupt's  lands  in 
rQDU»Dly     Ireland,  with  the  omission  of  copyholds,  agree  in  substance 
to  their  landi  &Dd  efiect  with  the  55,  56,  57,  68,  59,  60, 61, 62, 63,  64,  65, 
la  Eogtand.    and  67  sections  of  3  &  4  Will.  4,  c  74.    By  the  4  &  5  Will. 
4,  c.  92,  s.  60,  it  is  enacted,  that  all  the  provisions  in  that  act 
contained  for  the  benefit  of  the  creditors  of  persons  who,  under 
such  conunissions  as  aforesaid,  (u  e.  issued  under  Irish  ttaU  11 
if  12  Geo,  3,  c.  8,)  shall  be  adjudeed  bankrupts  after  the  3l8t 
October,  1834,  and  for  the  confirmation  in  eonaequenoe  of 
bankruptcy  of  voidable  estates  created  by  them,  shsLll  extend 
and  apply  to  the  lands  of  any  tenure  in  England  of  such  per- 
sons, as  rally  and  efiectually  as  if  the  act  had  throughout  ex- 
tended to  land  of  any  tenure  in  England. 


Inrolment  of  Deeds  in  Ireland, 

Decdardat-       LXIX.  Provided  always,   and   he  it   further 
k&^ofbliik-  enacted,  that  in  all  cases  of  bankruptcy,  every 
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deed  of  disposition  under  this  act  of  lands  in  Ire-  mpu  in  ire- 
land  by  any  commissioner  acting  in  the  execution  1^1^^ 
of  any  such  fiat  as  aforesaid,  and  also  every  deed  the  eoart  or 
by  which  the  protector  of  a  settlement  of  lands  in  0^!^'^ 
Ireland  shall  consent,  shall  be  inroUed  in  his  Ma- 
jesty's High  Court  of  Chancery  in  Ireland  within 
six  calendar  months  after  the  execution  thereof, 
and  not  in  his  Majesty's  High  Court  of  Chancery 
in  England  (r) 

(ry  The  61st  section  of  the  Irish  staL  4  &  6  Will.  4,  c.  92,  Deeds  ralatp 
^provides  that  in  all  cases  of  bankruptcy,  every  deed  of  dispo-  Inc  to  ^**^' 
sitioii  undo'  that  act  of  lands  in  England,  \>y  any  commissioner  {^^qJjJJJ^ 
justing  in  the  execution  of  any  such  commission  as  aforesaid,  to  b«  uirolled 
and  abo  every  deed  bv  which  the  protector  of  a  settlement  of  in  eonit  of 
lands  in  England  shall  consent,  shall  be  inroUed  in  hk  Ma-  ^hancciy 
jesty's  Hi|h  Court  of  Chancery  in  England  within  six  calendar      "^^ 
months  after  the  execution  thereof,  and  not  in  his  Majesty's 
Higb  Court  of  Chancery  in  Ireland. 


UONST  TO  BE  LAID  OUT  IN  LANDS  TO  BE  ENTAILED. 

Repeal  of  Stat.  7  Geo.  4,  c.  45. 

LXX.  And  be  it  further  enacted,  that  after  the  Repeal  of  the 
thirty-first  day  of  December  one  thousand  eight  ^S^^^^'pt' 
hundred  and  thirty  three,  an  act  passed  in  the  » to  proceed- 
seventh  year  of  the  reigh  of  his  late  Majesty  King  meiioS°be- 
GeoTge  the  Fourth,  intituled  "  An  Act  for  repeal-  jjr*  *»*  '"• 
ing  an  Act  passed  in  the  Thirty-ninth  and  Fortieth 
Years  of  the  Rei^  of  his  late  Majesty  King 
George  the  Third,  intituled  *  An  Act  for  the  Re- 
Hef  of  Persons  entitled  to  entailed  Estates  to  be 
purchased  with  Trust  Monies,'  and  for  makinsr 
further  Provisions  in  Lieu  thereof/'  shdl  be  and 
the  same  is  hereby  repealed,  except  as  to  such 
proceedings  under  the  act   hereby  repealed  as 
shall  have  been  commenced  before  the  first  day 
of  January  one  thousand  eight  hundred  and  thirty- 
fovar,  and  which  may  be  continued  under  the  au- 
thority and  according  to  the  provisions  of  the  act 
hereby  repealed:  Provided  always,  that  the  actwftMO. ^ 
repealed  by  the  said  act  of  the  seventh  year  of  J;^^ 
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the  reign  of  lus  late  Majesty  King  George  AfB 
Fonrth  ehall  not  be  revived,  (s) 

Old  node  af       (f )  Money  directed  to  be  liid  out  in  the  Doichaae  of  land 
^v^  •*'     is  coDBiderea  by  a  court  of  equity  as  ooaverted  into  real 


oliSled'  ^     Formerly  a  nerMm  who  would  have  been  entitled  to  the  lan^ 
moMy.  ^  pnichaMO,  ae  tenant  in  tail,  was  enaUed  by  a  court  of  ^qjutf 

to  nceiTe  the  money  if  he  oould  have  aoqniied  die  fee  br  fine^ 
but  not  if  a  lecoveiy  would  have  been  xequisile,  in  which  case 
it  was  necessary  to  purchase  land  in  order  to  suifer  a  recovery. 
This  inconvenience  was  removed  by  the  two  acts  mentioned  ift 
this  section,  which  orovided  that  in  all  cases  where  money 
mider  the  control  otany  court  of  equity,  or  of  which  tmsteea 
wevB  poaMBsed,  should  be  subject  to  be  invested  in  the  pu^ 
dnae  of  fireehold  or  copyhold  lands,  to  be  settled  in  such 
manner  that  it  would  be  competent  for  the  persons  who  would 
be  the  tenants  in  tail  of  any  estate  therein,  either  akme  or  vritk 
the  owners  of  any  particular  preceding  estates  therein*  to  bar 
ench  estates  tail  and  remainders,  it  should  not  be  necessary  ta 
have  such  money  actually  invested  in  lands,  but  a  court  of 
equity,  on  the  petition  of  the  person  who  would  be  tenaat  of 
such  estates  tail,  and  the  party  having  any  antecedent  estates 
(being  adults,  or  femes  covert  separately  examined)  might 
order  such  money  to  be  paid  to  them,  or  applied  as  they  should 
appoint.  The  coder  under  the  act,  tf  made  in  vacation,  waa 
to  take  effect  only  in  case  the  party  should  be  living  on  the 
second  day  of  the  ensuing  term.  (6  Ves.  12,  6  Ves.  116.) 
The  order  would  not  have  been  made  in  term  unless  there 
were  time  to  sufier  a  recovery,  (8  Ves.  609 ;)  nor  in  any 
case,  without  a  refermoe  to  the  master  to  inquire  whether  the 
parties  had  inoumberad  their  jnterests  in  the  money.  (6  Vak 
576.)  But  where  the  fund  was  subject  to  charges.  Hid  oaazt 
would  order  it  to  be  transferred  to  the  tenant  in  £il,  after  pia- 
viding  for  such  charges.  (In  re  Lord  SomervilU,  2  Sim.  &  Stu. 
470.  See  other  cases  which  arose  under  the  7  Geo.  4,  c.  45, 
in  8  RusB.  369.416;  5  Ross.  5.)  The  Irish  stat.  4  &  5  Hl^. 
4,  c.  92«  8.  62,  repetOed  the  Iikh  staL  58  Geo.  8,  c.46,and 
7  Geo.  4,  c  45,  after  the  31st  October,  1834,  except  as  to 
proceedings  commenced  before  Ist  November,  1834. 


Mode  of  DisposUion  of  entailed  Money* 

The  previone  LXXl.  And  be  it  further  enacted,  that  lands  to 
eertSB'vTrti^  he  Bold,  whether  freehold  or  leaaehold,  or  of  any 
UoDs,  to  apply  other  tenure,  where  the  money  arising  from  tl^ 
wy^tenwe  to  "^  thereof  shall  he  subject  to  be  invested  in  die 
beMid,wb«R  piarchase  of  lands  to  be  settled,  so  that  any  peraoni 
J^^l^l^fjJI^  if  the  lands  were  purchased,  would  hain^  an  estate 
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tBil  therein,  and  also  money  suk^ct  to  be  inreBted  jeet  to  be 
in  the  pnrdiaae  of  lands  |o  be  settled,  so  that  any  Jf^^^^JJ^ 
person,  if  iim  lands  were  purdiased,  would  have  of  tands  u>  be 
an  estate  tad  theiek,  shall  for  all  the  purposes  of  ^'eremoiM^ 
this  act  be  treated  as  the  lands  to  be  purchased,  {JL*."^^,^^}^ 
and  be  considered  subject  to  the  same  estates  as  uke"^ 
the  lands  to  be  purchieised  would,  if  purchased^ 
liave  been  actually  subject  to ;  and  all  the  pie- 
'viooa  ^uses  in  ^lis  act,  so  far  as  drenmstances 
win  admits  diall,  in  the  case  of  the  lands  to  be 
sold  as  aforesaid  being  either  freehold  or  lease- 
liold,  or  of  any  other  tenure,  except  copy  of  court 
roll,  maty  to  such  lands  in  ihe  same  manner  as  if 
ihe  ham  to  be  pmrohased  with  the  money  to  arise 
femi  the  sale  thereof  were  directed  to  be  free- 
hold, and  were  actuafly  purchased  and  settled; 
and  shall,  in  the  case  of  the  lands  to  be  sold  as 
afosesBid  being  held  by  copy  of  court  roH,  apply 
to  such  lands  in  the  same  manner  as  if  the  lands 
to  be  purchased  with  the  money  to  arise  from  the 
sale  Uiereof  were  directed  to  be  copyhold,  and 
were  actually  purchased  and  settled ;  and  riiail  in 
the  caae  of  money  subject  to  be  imrested  in  the  pur- 
diase  of  land  to  be  so  settled  as  aforesaid^  apply  to 
such  money  in  the  same  manner  as  if  such  money 
were  directed  to  be  laid  out  in  the  purchase  of 
freehold  lands,  and  such  lands  were  actually  pur- 
chased and  settled ;  save  and  except  that  in  every 
case  where  under  this  clause  a  disposition  shall  be 
to  be  made  of  leasehold  lands  for  years  absolute 
or  determinable,  so  circmnstanced  as  aforesaid, 
or  of  money  so  circumstanced  as  aforesaid,  such 
leasehold  Imids  or  money  shall,  as  to  the  person 
in  whose  favour  or  for  whose  benefit  the  disposition 
is  to  be  made,  be  treated  as  personal  estate;,  and, 
except  in  case  of  bankruptcy,  the  assurance  by 
whiCT  the  disposition  of  such  leasehold  lands  or 
jaoney  shall  be  effected  shall  be  an  assignment  by 
doed,  which  shall  have  no  operation  under  this  act 
imless  inrolled  in  his  Majesty's  High  Court  of 
Chancery  within  six  calendar  months  after  the 
execution  thereof;   and  in  every  case  of  bank- 
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ruptcy  the  disposition  of  such  leasehold  Iaii<ls  ar 
money  shall  be  made  hj  the  commissioner^  and 
completed  by  inrolmeni  in  the  same  manner  as 
hereinbefore  required  in  regard  to  lands  not  held, 
by  copy  of  court  roll,  (t) 

Objaet  or  hft     (t)  The  object  of  this  section  is  to  make  the  substitute  lor 
itctioB.  £]|^  and  reooveries  applicable  to  money  to  be  laid  oat  in  land 

to  be  entailed,  and  to  allow  it  to  be  unfettered  by  the  same 
process  as  the  land  itself  would  be  if  purchased.    When  b^ 
means  of  the  substitute  the  money  is  discharged  from  the  entaxi 
and  remainder,  or,  as  may  sometimes  happen,  from  an  entail 
only,  the  trustees  will,  if  the  money  should  oe  discharged  firom 
all  mteresiB  and  charges  subsequent  to  the  entail,  and  there 
should  be  none  such  subsisting,  either  upon  the  interest  in  tail, 
or  prior  thereto,  jatiy  it  o^er  immediately  to  the  person  barring 
the  entail,  and  will,  if  there  should  be  any  interests  and  chaiges 
still  subsisting,  hold  it  in  trust  for  the  person  bairing  the  entail, 
and  the  persons  entitled  to  such  interests  and  charges.    If  the 
money  should  be  in  court,  it  may  be  paid  upon  application  to 
the  court,  on  producing^  evidence  that  the  person  barring  the 
entail  is  entitled  to  receive  it.    (See  1  Rtal  Property  Rep.  36.) 
An  order  was  made  for  payment  out  of  court  of  a  sum  c^ 
stock,  of  which  the  petitioner  was  quati  tenant  in  tail  in  pos- 
session under  a  settlement,  on  his  producmg  the  deed  inronMl, 
or  an  a£Sdavit  of  the  inrolmentof  the  deed,  whereby,  in  pur- 
suance of  the  provision  of  3  &  4  Will.  4,  c.  74,  s.  71,  he  had 
barred  the  estate  tail  and  remainder  over  in  the  stock  in  ques- 
tion.   (In  re  Smythe,  3  M.  &  Keen,  249.) 


Entailed  Money — Ireland. 

ittdi  of  toy     LXXII.  And  be  it  further  enacted,  that  so  &x 
uSTto  bi'*'  *■  regards  any  person  adjudged  a  bankrupt  under 
•old,  wfatre    any  such  fiat  as  aforesaid,  the  provisions  of  the 
w£^^u^  clause  lastly  hereinbefore  contained  shall,  for  the 
i«2jy  *>•  i»-  benefit  of  the  creditors  of  the  bankrupt,  apply  to 
poreiMM  or    lands  in  Ireland  to  be  sold,  whether  freehold  or 
emJii^,^  leasehold,  or  of  any  other  tenure,  where  the  money 
aoDey  niider  arising  from  the  sale  thereof  shall  be  subject  to 
?!iS;*I?  "^  ^  invested  in  the  purchase  of  lands  to  be  settled^ 
mity  In  Ire.  80  that  the  bankrupt,  if  the  lands  were  purchased, 
tobe'i?J2£d^o"ld  ^A^e  an  esute  tail  therein,  and  also  to 
ior^to  b?*"  ™®"®y  wn^®^  ^^c  control  of  any  court  of  equity  in 
Mbjcctto      Ireland,  or  of  or  to  which  any  individuals  as  tru8« 
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tees  may  be  possessed  or  entitled  in  Ireland,  and  thu  act  in 
which  shall  be  subject  to  be  invested  in  the  pur-  ^t^jf 
chase  of  lands  to  be  settled,  so  that  the  bankrupt, 
if  the  lands  were  purchased,  would  have  an  estate 
tail  therein,  as  fully  and  effectually  as  if  this  act 
had  throughout  extended  to  Ireland:    provided 
always,  that  every  deed  to  be  executed  by  any 
commissioner  or  protector,  in  pursuance  of  this 
clause,  in  regard  to  lands  in  Ireland  to  be  so  sold 
as    aforesaid,  shall  be  inroUed  in  his  Majesty's 
High  Court  of  Chancery  in  Ireland  within  six 
calendar  months  after  the  execution  thereof;  but 
every  deed  to  be  executed  by  any  commissioner 
or  protector,  in  pursuance  of  tnis  clause,  in  regard 
to  money  subject  to  be  invested  in  the  purchase  of 
lands  to  be  so  settled  as  aforesaid^  shall  be  in- 
rolled  in  his  Majesty's  High  Court  of  Chancery 
in  England  within  six  calendar  months  after  the 
execution  thereof,  and  not  in  his  Majesty's  High 
Court  of  Chancery  in  Ireland :  (u)  saving  always 
the  rights  of  the  King's  most  excellent  Majesty, 
his  heirs  and  successors,  to  any  reversion  or  re- 
mainder in  the  crown  in  lands  in  Ireland  to  be 
sold. 

(w)  This  saving  is  not  in  the  corresponding  Section  in  the 
Insh  stoU  4  &  5  WiU.  4,  c  92,  s.  64. 
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LXXIII.  And  be  it  further  enacted,  that  any  As  to  deeds 
rule  or  practice  requiring'  deeds  to  be  acknow-  knowi^ged 
ledged  before  the  inrolment  shall  not  apply  to  any  ^|'^'^„{°' 
deed  by  this  act  required  to  be  inrolled  in  his  ^  '"*"  * 
Majesty's  High  Court  of  Chancery  in  England  or 
Ireland,  (jx) 

(x)  By  the  Irish  act4  &  5  Will.  4,  c.  92,  s.  73,  it  is  pro- 
vided that  any  rale  or  practice  reqniring  deeds  to  be  acknow- 
ledged before  inrolment,  shall  not  apply  to  any  deed  by  that 
act  Inquired  to  be  inrolled  in  the  Court  of  Cbanceiy  in 
lrflajitf« 
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Relation  hack  qfinroUed  Deeds, 

to^STinroUed      I-XXIV.  And  be  it  further  enacted,  that  every 
by  which      deed  required  to  be  inrolled  in    hi«  Majeatjr's 

i^^ibaii   ^^8^  ^^""^  ®^  Chancery  in  England  or  Ireland, 

be  dbpoMd    by  which  lands  or  money  subject  to  be  invested  in 

ae(?to1taiK*'  ^°®  purchase  of  lands,  shall  be  disposed  of  under 

effect  ai  if     this  act,  shall,  when  inrolled  as  required  by  this 

reqeired!'''^^  act,  operate  and  take  effect  in  the  same  manner  as 

it  would  have  done  if  the  inrolment  thereof  bad 

not  been  required^  except  that  every  such  deed 

shall  be  void  against  any  person  claiming  the  lands 

or  money  thereby  disposed  of,  or  any  part  thereof 

for  valuable  consideration,  under  any  subsequent 

deed  duly  inrolled  under  this  act,  if  such  subsequent 

deed  shdl  be  first  inrolled.  (y) 

(y)  This  clause  of  the  act  will  render  it  neceaBary  for  par- 
chasers  and  mortgurees  to  have  the  deed  under  wnieh  tfa^ 
take  inrolled  withdn  any  delay,  and  it  will  be  proper  for  diem 
to  ascertain,  bv  search  at  the  mrolnient  office,  uat  no  convey- 
ance prior  to  that  under  which  they  claim ,  made  by  the  tenant 
in  tail,  has  been  inrolled.  A  bargain  and  sale,  when  acknow- 
ledged and  inrolled,  has  relation  to  the  time  of  execution,  and 
if  the  erantee  dies  within  six  months,  and  afterwards  it  is 
acknowledged  and  inrolled,  it  is  good,  because  it  is  a  collateral 
act  required  by  act  of  parliament,  and  not  arising  from  the 
nature  of  the  instniment  itself.  (2  Ves.  sea.  79.  See  Com* 
Dig.  Bargain  and  Sale  (B.  9).) 


Fees  on  Inrolment  of  Deeds. 

The  Coort  of      LXXV.  And  be  it  further  enacted,  that  it  shaU 

reg'iJi'^hc    ^  la^^ul  fo^  l>w  Majesty's  High  Court  of  Chan- 

fee*  to  be      oery  in  England,  as  to  deeds  to  be  inrolled  in 

rDTOinMent'or  England  under  this  act,   and  for  his   Majesty's 

deeds,  &c.     High  Court  of  Chancery  in  Ireland,  as  to  deeds 

to  be  inrolled  in  Ireland  under  this  act,  from  time 

to  time  to  make  such  orders  as  the  court  shall 

think  fit  touching  the  amount  of  the  fees  and 

charges  to  be  paid  for  the  inrolment  of  sncb 

deeds,  (z)  and  to  be  paid  for  searches  for  such 

deeds  in  the  oflSce  of  inrolments,  and  to  be  paid 


vi 
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Ibr  copies  of  the  inrolmentof  deeds  under  this  act, 
where  such  copies  are  examined  with  the  inrol- 
ments,  and  signed  hy  the  proper  officer  having 
the  custody  of  such  inrolments. 

(s)  It  is  undentood  that  no  order  has  been  made  as  to  the 
fees ;  the  diane  now  made  for  mrolling  deeds  in  Chanceiy  is 
abo«t  Is.  per  tolio. 

LXXVI.  And  he  it  farther  enacted,  that  it  shall  The  Conrt  or 
be  lawful  for  his  Majesty's  Court  of  Common  Pleas  p^™^},,^,. 
at  Westminster  from  time  to  time  to  make  such  iat«  ^^J^ 
orders  as  the  court  shall  think  fit  touching  the  cmi?roiiB  ^ 
amount  of  the  fees  and  charges  to  he  paid  for  the  *^  |n<>orM- 
entries  of  deeds  hy  this  act  required  to  be  entered  deeds,  and 
on  the  court  rolls  of  manors,  and  for  the  indorse-  ISJlUl?'*^ 
menta  thereon,  and  for  taking  the  consents  of  the 
protectors  of  settlements  of  lands  held  by  copy  of 
court  roll,  where  such  consents  shall  not  be  given 
hy  deed,  and  for  taking  surrenders  by  which  dis- 
positions shall  be  made  under  this  act  by  tenants 
m  tail  of  lands  held  by  copy  of  court  roll,  and  for 
entries  of  such  surrenders  or  the  memorandums 
thereof  on  the  court  rolls. 

ALIENATIOH  BT  MARRIED  WOMEN. 

General  enabling  Clause. 

LXXVII.  And  be  it  further  enacted,  that  after  a  married 
the  thirty-first  day  of  December  one   thousand  J™*'J5^^^ 
eight  hundred  and  thirty-three,  it  shall  be  lawful  concarrence, 
for  every  married  woman,  in  every  case  except  {Jndt  and  ^ 
that  of  being  tenant  in  tail,  for  which  provision  money  rab- 
18  already  made  by  this  act,  (a)  by  deed  to  dispose  ^^!^  ^^ 
of  kmds  of  any  tenure,  and  money  subject  to  be  ?^"l^f 
invested  in   the  purchase  of  lands,  and  also  touyeeute^ 
dispose  of,  release,*  siyrender  or  egitinyuish  any  {^rrkw^and 
estate  which  she  alone,  or  sbe  and 'her  Eustiand  extioguiah 
in  ber~right,  may  have  in  any  lands  of  any  tenure,  J^^e  "Jji"  * 
or  in  any  such  money  as  aforesaid,  and  also  to 
release  or  eiUinguish  imy ']^wer^which  may  be 

•  The  Irish  slat.  4  &  6  W.4,  c.92,  s.68,  contains  the 
word  "  disclaim." 

k2 
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vested  in  or  limited  or  reserved  to  her  in  r^^ard 
to  any  lands  of  any  tenure,  or  any  such  money  as 
aforesaid,  or  in  regard  to  any  estate  in  any  lands 
of  any  tenure,  or  in  any  such  money  as  aforesaid^ 
as  fully  and  effectually  as  she  could  do  if  she 
were  a  feme  sole ;  save  and  except  that  no  such 
disposition,  release,  surrender,  or  extinguishment 
shall  he  valid  and  effectual  unless  the  husband 
concur  in  the  deed  hy  which  the  same  shall  be 
effected,  nor  unless  the  deed  be  acknowledged  by 
Ko(  to  extend  her  as  hereinafter  directed:  (6)  Provided  fuways. 
In  ceSuiii'^  that  this  act  shall  not  extend  to  lands  held  by  copy 
«»«*•  of  court  roll  of  or  to  which  a  married  woman,  or 

she  and  her  husband  in  her  rights  may  be  seised 
and  entitled  for  an  estate  at  law,  in  any  case  in 
which  any  of  the  objects  to  be  effected  by  this 
clause  could  before  the  passing  of  this  act  have 
been  effected  by  her,  in  concurrence  with  her  hus- 
band, by  surrender  into  the  hands  of  the  lord  of 
the  manor  of  which  the  lands  may  be  parcel,  (c) 

(a)  See  section  40,  ante,  p.  329. 
(h)  Section  79,  pott,  p.  378. 
Right  of  (r)  Soon  after  the  passmg  of  this  act  doubts  were  raised 

dower  in-       whether  under  this  clause  a  married  woman  could  exting'aish 
cloded  in  ihii  j^q^  j^y^^  ^f  dower.    The  question  could  apply  only  to  women 
on.  ^^^  ^^^  married  before  the  1st  January,  1834,  and  whose 

rifihts  of  dower  are  saved  by  stat.  3  &  4  Will.  4,  c.  105,  s.  14. 
The^first  section  of  the  act,  ante,  p.  270,  declares  that  **  the 
word  eetate  shall  extend  to  any  interest,  charse,  lien,  or  incum- 
brance, in,  upon,  or  affecting  land,  either  at  law  or  in  equity ;" 
which  in  practice  has  been  thought  sufficient  to  include  the 
riffht  of  dower ;  and  if  another  construction  should  prevail  it 
will  be  necessary  to  amend  the  act,  as  there  is  now  no  other 
mode  of  barring  the  right  of  dower  of  a  woman  married  before 
the  1st  January,  1834.    Lord  Coke  states,  Co.  litt  346  b, 
that  the  word  "  interett  is  vulgarly  taken  for  a  term  or  cHattel 
real,  and  more  particularly  for  a  future  term,  in  which  case  it 
is  said  in  pleadm^,  that  he  is  poosessed  de  interette  termni. 
But  ex  vi  termini,  m  legal  understanding  it  extendeth  to  estates, 
rights,  and  titles,  that  a  man  hath,  of,  in,  to,  or  out  of  Unds, 
for  he  is  truly  said  to  have  an  interest  in  them,  and  by  the 
grant  of  taium  intereste  tuum  in  such  lands,  as  well  revernoos 
as  possessions  in  fee  simple  shall  pass.    And  all  these  words, 
f . «.  sstale,  right,  title,  and  interest,  singularly  spoken,  are 
fi0mtiM  eoUeetiva,  for  by  a  grant  of  totum  statum  tuum  in  lands 
all  his  estates  therein  pass,  et  tie  de  timilibut," 
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^r  £.  Sugdm  observes  (2  V.  &  P.  308,  lOtb  ed.)  the 
I>ower  Act  (3  &  4  Wil].  4,  c.  105)  does  not  prevent  a  mar- 
vied  woman,  with  the  concorrence  of  her  husband,  from  barring 
ber  dower ;  bat  this  statute  has  abolished  the  only  modes  by 
wbieh  that  oonid  have  been  accomplished.  In  miming  the 
It  section,  the  right  of  dower  is  not  scientifically  provided 
%  bat  the  intention  is  obvious,  and  the  married  woman  is 
ipowered  to  extinguish  any  estate  which  she  has  in  the 
hods ;  and  the  word  "estate  is,  by  the  first  section,  extended 
to  any  interest  in  lands,  and  a  power,  therefore,  does  appear 
to  be  given  to  married  women  and  their  husbands  to  bar 
dower. 

^  It  seems  that  a  doubt  has  been  entertained  whether  a  mar-  Diielaimcr. 

ried  woman,  by  a  deed  acknowledged  according  to  this  act,  can 

dSaelaim;  an  opinion  in  the  afilrmative  has  been  expressed  by 

the  editor  of  tne  last  edition  of  Cruisers  Digest,  (7  vol.  p.  13, 

4  Tol.  p.  19,  n.)  on  the  ground  that  although  there  might 

not  be  words  in  the  clause  which  technically  and  strictly  apply 

to  the  interest  of  die/eifw  emwt  trustee,  which,  until  toe  trust 

is  accepted,  b  a  potential  rather  than  an  actual  "  estate ;"  yet 

that  it  would  be  m  entire  accordance  with  the  spirit  and  intent 

of  dte  act,  to  construe  a  disclaimer  within  the  operation  of  the 

danse,  as  the  act  is  intended  to  substitute  assurances  for  fines 

and  recoveries ;  and  before  the  act  a  feme  covert  trustee  might 

have  disclaimed  by  fine.    And  by  the  first  section  of  the  act  it 

is  deelaned  that  the  word  eitofe  shall  extend  to  *'  any  interest 

to,  nptm,  or  affecting  iandt,  either  at  law  or  in  equity."    If 

the  doctrine  of  Lord  Eldon,  in  Nieloeon  v.   Wordiworth,  2 

Swanst.  368—372,  that  there  is  no  distinction  between  a 

fbimal  disclaimer  vnd  a  release  with  an  intent  to  disclaim,  be 

followed,  the  doubt  which  has  been  suggested  may  be  obviated 

by  taking  such  a  release.    The  Irish  statute  4  &  5  Will.  4, 

c92,  s.68,  contains  the  additional  word  disclaim,  after  the 

words  "  dispose  of." 

The  old  doctrine  was,  that  an  estate  of  freehold  could  be 
disclaimed  only  by  matter  of  record.  (  ButUr  and  Baker*t  ease, 
3  Rep.  26.)  But  it  is  established  by  modern  authorities  that 
a  deed  is  saffioient  for  that  purpose.  Although  a  devise  being 
frimd  facie  for  the  devisee's  benefit,  is  supposed  to  be  accepted 
by  him  until  he  does  some  act  to  show  his  dissent,  yet  he  mav 
by  deed  under  his  hand  and  seal,  without  matter  of  recorfl» 
renounce  the  estate,  and  make  it  as  to  him  null  and  void. 
(Townton  v.  Tickell,  3  B.  &  Aid.  31.)  This  case  has  been 
mllovred  in  a  case  where  a  deed  of  disclaimer  by  a  devisee  in 
trust  of  freehold  and  copyhold  property  was  held  to  vest  the 
entire  legal  estate  in  his  co-trustees.  (  Agbie  v.  Crook,  2  Bing. 
N.  C.  70;  2  Scott,  128  ;  and  see  obsiervations  on  Townson  v. 
TukeU,  in  4  M.  &  R.  189.  and  in  2  Scott,  130.) 

It  is  most  pradent  that  a  deed  of  disclaimer  should  be  exe- 
cuted by  a  person  named  trustee,  who  refuses  to  accept  the 
trust,  because  such  deed  is  clear  evidence  of  the  disdahner. 
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and  admiU  of  no  ambiguity ;  but  there  may  be  condaet  wbkh 
amouDts  to  a  clear  disclaimer.  As  where  a  penon  named  aa 
eiecutor  and  trustee  under  a  will  did  not  formally  lenoanea 
pobate  until  after  the  death  of  the  acting  executrix,  ner  did 
ne  ever  disclaim  by  deed  the  trust  of  the  real  eetate ;  but  he 
purchased  a  part  of  the  real  estaiCy  and  took  the  coDTeyanoe 
nem  the  widow,  who  was  tenant  for  life^  and  the  heir,  to 
whom  the  estate  must  have  descended  upon  tbe  disclaimer  ef 
the  trusL  During  the  life  of  the  acting  executrix,  however, 
he  interfered  in  the  disposition  of  the  testator's  proper^,  as  her 
friend  or  agent;  it  was  held,  that  he  was  not  under  the  cir- 
cumstances chargeable  as  executor  or  trustee.  (^Staeey  t.  £ly&» 
1  Mylne  &  Keen,  195.) 

An  interest  devised  vests  in  the  devisee  by  presumption  ef 
law  before  entry.  (Co.  Litt  HI,  a.)  Where  the  devisee  el 
an  estate  refused  to  take  it,  saying  she  was  entitled,  as  heir  at 
law,  and  would  not  accept  any  benefit  by  the  will  of  the 
devisor,  it  was  held  that  this  was  not  such  a  disclaimer  as  fne* 
vented  her  from  afterwards  bringing  an  eiectment  on  ber  title 
as  devisee.  (Dm  d.  Smyth  v.  Smyth,  6  B.  &  C.  112 ;  S.  C. 
9  D.  &  R.  136.)  In  the  last  case  it  was  said  by  the  cent 
not  to  be  neoeasary  to  dedde  whether  the  renunciation  and 
disclaimer  may  be  by  parol ;  because  in  whateyer  fonn  thsf 
are  made,  a  disclainier  of  an  estate  in  land  must  be  clear  and 
unequivocal.  ( Id.  1 17.)  It  seems  that  a  devise  of  ooprhokb 
may  be  disclaimed  by  word  of  moudi  only  before  the  devisee 
has  been  admitted.  (Res  v.  Wilton,  10  B.  &  C.  6  ;  1  M.  & 
R.  140;  see  Shepp.  Toucha.  462.)  A  gift  of  peisonal  chatteli^ 
as  well  as  a  lease  for  a  term  of  years,  may  be  waived  and 
avoided  by  parol.  (1  Ventr.  128.)  On  a  dmclaimcr  by  a 
devisee  the  estate  will  descend  to  the  heir,  or  peas  to  a  r»* 
mainder*man.  (Id.  116.)  And  on  the  disclaimer  of  one  ef 
two  assignees  of  a  term,  the  whole  interest  will  vest  in  the 
other.    (SmUh  v.  WhwUr,  1  Vent.  128  ;  2  Keb.  772.) 

In  Crtwe  v.  Diekin,  4  Ves.  97,  one  of  two  trustees  released 
and  conveyed  to  his  co-trustee,  and  he  having  aold,  the  trus- 
tee who  hiad  released  refused  to  imn  in  the  receipt  for  tbe 
purchase  money ;  and  it  was  held  that  the  trustee  must  be 
considered  as  having  accepted  the  trust,  he  having  conveyed 
and  released  to  his  co-trustee,  and  that  the  purchaser  was  not 
bound  to  accept  the  title.    With  reference  to  the  last  case^ 
Lord  Eldon  said,  (2  Swaast.  370,)  **  If  the  essence  of  the  act 
is  disclaimer,  and  if  the  point  were  ret  inttgra,  I  ^ouki  be 
inclined  to  say,  that  if  the  mere  (act  of  disclaimer  is  to  remove 
all  difficulties,  and  vest  the  estate  in  the  other  trustees,  a  naity 
who  releases,  and  thereby  declares  that  he  will  not  take  as 
trustee,  gives  the  best  evidence  that  he  will  not  take  as  trustee. 
The  answer,  that  the  release  amounts  to  more  than  a  dis- 
claimer, is  much  more  technical  than  aay  reasoning  that 
deserves  to  prevail  in  a  court  of  equity."    And  hii  lordship 
expressed  an  opinion,  that  if  a  penon  who  is  appointed  ce- 
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by  ny  matminent,  exeeutet  no  other  act  than  a  oonTey- 

to  BOB  co-Uulw,  where  the  meaniiif  and  intent  of  that 

ii  dbclaiiDer,  the  Astmction  is  not  soffidently 

to— d'to  act  upon.    (Nieletom  v.  Wordtwm'th,  3  SwauBt.  37 1.) 

Bst  a  tmlee  of  nal  estate,  who  dinelahned  all  estate,  poweis, 

&c  m  tlie  estate  devised,  was  heU  not  to  be  a  neoessaiy  party 

m  a  cesiveyanee  to  a  pnrehaser,  nor  in  a  receipt  for  the  pur- 

ehaso  money.    (Adamt  t.  TmmnUm,  6  Mad.  433.    flee,  in 

adAioB  to  the  eases  cited,  litL  s.  684, 685 ;  stat.  21  Hen.  8, 

C.4;  Co. litL  113,  a ;  BMsfeat ▼. GrtM/Ssid,  Cro.  Elis.  80; 

Godb.  77 ;  Anon,  4  Leon.  207  ;  Hawkhu  ▼.  Ktmp,  3  East, 

410;  Thammm  v.  Lsaek,  2  Vent.  198;  Carth.  211,230;  2 

SaOu  616;  Show.  P.  C.  151;  3  LeT.284;  1  Show. 296; 

Rep.  ttBup*  Hoh,  665b)    Tmstees  who  declined  to  act  have 

been  dnccted  to  coov^  by  the  Court  of  Chancery.    {Attemey' 

Omurmi  v.  Dogky,  2  £q.  Cas.  Abr.  194 ;  Ututey  v.  Markham, 

IL  team.  Finch,  258.)    In  these  cases  the  trustees  were  dis- 

chaigea  from  the  tmsts  by  force  of  the  decree,  and  therefore 

an  aeeeptanoe  oookl  not  be  inlsTred  from  the  form  of  the  in- 

ateonent.    In  Sharp  y.  Sharp,  2  B.  &  Aid.  405,  it  was  held 

tint  mmees  had  not  acted,  though  they  had  conveyed  the 

estate  instead  of  disclaiming. 

A  feme  covert  made  a  disposition  of  property,  as  to  which 
it  was  doubtful  whether  it  was  setded  to  ner  seperate  use. 
na  husband  disclaimed;  it  vras  held  that,  whether  separate 
pBopeity  or  not,  the  had>and's  disclaimer  gave  efiect  to  the 
dimsitMm  of  the  wifo.    (Rytnft  y.  ChrUty,  3  Beay.  238.) 

FovfCBB  are  eidier  appemhnt  or  in  gross,  or  altogether  col-  Different 
lalenl ;  appendant,  wnen  the  exercise  of  them  is  m  the  fast  kinds  of 
in^r^^^  to  mterfere  with,  and,  to  a  certain  extent,  to  supenede  po^*^ 
the  ealate  of  the  donee  of  such  power ;  in  sross,  when  they  do 
not  coBomenoe  until  the  determination  of  the  estate  of  the 
donee;  and  collateral,  when  the  donee  has  no  estate  at  all  in 
Ae  piopcffty,  which  is  the  subject  of  the  power.    A  power 
USUI  It  if  to  a  tenant  for  life  to  make  leases  in  posNssion  is 
appendant;  for,  by  the  ezerdse  of  it,  the  term  created  by  it 
neeesniily  precedes  the  estate  of  the  tenant  for  life,  to  whom 
it  is  reserved.    A  power  to  a  tenant  for  life  to  jointure  is  a 
power  in  gross ;  for  the  iointnre  created  by  it  must  necessarily 
trite  effect  after  the  deatn  of  the  nartieular  tenant.    Where  an 
csfeite  is  limited  to  the  use  of  A.  for  life,  with  remainders  over 
la  other  penons,  and  with  a  power  of  revocation  and  new  ap- 
psitttment  reserved  to  A.,  tiiis  power  is  both  appendant  and 
eoUateral.    It  b  appendant  as  to  the  estate  for  hte  of  A.,  and 
collateral  as  to  the  estates  in  remainder.    A  power  wholly 
coflaterai  is  reserved  to  a  stranger,  having  no  legal  estate  in 
the  pwipsKt^  settled.    As  where  an  estate  b  limited  in  strict 
aetdementt  and  a  power  is  reserved  to  a  stranger  to  revoke  the 
endng  usee,  and  limit  new  ones.    (1  Sand,  on  Uses,  p.  169, 
170,^  cd.) 
In  Albamy^t  eau,  1  Rep.  Ill,  it  was  held  that  the  reserved  Descmctkn 

of  powert. 
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power  of  the  grantor,  who  took  an  estate  for  life  under  the 
settlement,  might  be  e&tingaished  bv  his  release.     In  Difge's 
catt,  1  Rep.  173,  it  was  held  that  the  reserved  power  of  the 
motor,  wno  took  by  the  deed  also  an  estate  for  life,  being  to 
be  executed  by  deed  indented  and  inroUed,  was  extinguished 
by  his  fine,  levied  after  a  revocation,  but  before  inrolment.    In 
L§igh  V.  Wintmr,  Sir  W.  Jones,  411,  it  was  held  that  the 
grantor  who  took  by  the  settlement  an  estate  for  life  conld 
release  his  reserved  power  of  revocation.     In  Bird  ▼.  Ckrit" 
touher,  St}rle,  389,  it  was  held  that  if  A.  enfeoff  with  power 
of  revocation,  and  afterwards  levy  a  fine,  the  power  is  ex- 
tinguished.    In  King  v.  MeUing,  I  Ventr.  225,  it  was  held 
that  a  power  in  the  devisee  for  life  to  jointure  his  wife  vras 
extinguished  by  a  recovery.    In  TomUnson  v.  Dightan,  1  P. 
Wms.  149,  it  seems  to  l>e  admitted  that  where  there  is  a 
devisee  for  life,  with  power  to  appoint  to  her  children,  the 

r)wer  would  be  extinguished  by  fine.    In  SavilU  v.  Blaektt, 
P.  Wms.  777,  it  was  held  that  a  tenant  for  ninety-nine  yean, 
-  if  he  should  so  long  live,  extinguished  his  power  to  charge  the 
estate  with  a  sum  of  money,  by  joining  in  a  recovery  and  re- 
settlement of  the  estate,  because  he  would  otherwise  defeat  his 
own  fi[rant. 

Where  a  tenant  for  life,  bavins  a  power  to  chai^  the  estate 
after  his  death  for  the  benefit  of  his  children,  levied  a  fine,  the 
power  was  held  to  be  extinguished.    Thus  where  by  a  mar- 
riage setdement  lands  were  fimited  to  the  use  of  die  husband 
for  life,  remainder  to  the  wi£e  for  life,  remainder  to  tmstees  fiir 
a  term  of  400  years,  to  commence  from  the  decease  of  the 
survivor  of  the  husband  and  wife,  remainder  to  the  heirs  of  the 
body  of  die  wife  begotten  by  the  husband,  remainder  to  the 
heirs  of  the  husband.    The  trust  of  the  term  was,  in  case 
there  should  be  issue  of  the  marriage  a  son,  and  one  or  more 
younger  child  or  children,  who  should  live  to  attain  his,  her, 
or  their  age  or  ages  of  twenty-one  years,  to  raise  such  sum,  not 
exceeding  200t  in  the  whole,  as  the  husband  and  wife  should, 
by  any  deed  or  writing,  or  his  or  her  last  will  and  testament, 
appoint;    and  in  default  of  such  appointment^  or  subject 
thereto,  after  the  monies  so  appointed  should  have  been  raised, 
and  the  costs  of  the  trustees  paid,  the  term  was  to  cease,  or  be 
assigned  to  attend  the  inheritance.     There  were  young^ 
children  of  the  marriage,  who  attained  twenty-one.    The  wife 
died,  without  having  joined  in  any  appointment,  and  afterwards 
the  husband  levied  a  fine  of  the  premises ;  and  it  was  held  that 
the  power  was  extinguished.    {BickUy  v.  Gmtt,  1  Buss.  & 
Mylne,  440.) 

So  where  an  estate  was  devised  to  A.  for  life,  remainder  to 
such  of  his  children  surviving  him  as  he  should  by  deed  or 
will  appoint,  with  remainder  to  the  use  of  the  first  son  of  A.  in 
tail,  with  remainders  over,  and  the  son  joined  with  his  father 
in  suffering  a  recoveiy,  it  was  held  that  the  power  was  de- 
stroyed.   (Smith  V.  DeatK  5  Madd.  371 ;  ana  see  Jsnm  ▼• 
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Wright,  2  Bligfa,  15,)  where  Lord  Redesdale  said,  "  How 
can  a  man,  having  a  power  for  the  benefit  of  children,  destroy 
hV  Lord  Hale,  in  Edwards  v.  Slattr,  Hardres.  410,  seemed 
to  be  of  opinion  that  where  the  party  to  execute  the  power  has 
or  had  an  estate  in  the  land,  it  is  not  simply  collateral ;  and 
whether  it  be  appendant  to  his  estate,  as  a  leasing  pNOwer,  or 
unconnected  witn  his  particular  estate,  and  therefore  in  gross, 
night  be  destroyed  by  release,  fine,  or  feofiment.  In  wiit  v. 
Berney,  1  Russ.  &  Mylne,  435,  Sir  J.  Leach,  M.  R., expressed  an 
opinion,  "  that  every  power  reserved  to  a  grantee  for  life,  though 
not  appendant  to  his  own  estate,  as  a  leasmg  power,  but  to 
take  effect  after  the  determination  of  his  own  estate,  and 
therefore  in  groes,  may  be  extinguished.  In  respect  of  his 
freehold  interest,  he  can  act  upon  the  estate ;  and  his  dealing 
with  the  estate,  so  as  to  create  interests  inconsistent  with  the 
exercise  of  his  power,  must  extinguish  his  power.  The  ge> 
aeral  principle  ts,  that  it  is  not  permitted  to  a  man  to  defeat 
his  own  grant.  Such  a  power  m  gross,  in  tenant  for  life, 
would  not  be  defeated  by  a  conveyance  of  his  life  estate,  as  a 
power  appendant  or  leasing  power  would  be  defeated ;  be- 
caose  his  conveyance  of  the  life  estate  is  not  inconsistent  with 
the  exereiae  of  his  power."  It  was  determined  by  Lord 
Mansfield  {Ren  d.  Hall  v.  Bulkeley,  1  Dougl.  2d2),  that  if 
a  tenant  for  life,  with  power  to  grant  leases  when  in  possession 
for  twenty-one  years,  to  take  effect  in  possession  and  not  in 
fevenion,  reserving  the  best  rent,  £cc.,  convey  his  life  estate  to 
tmatees  to  pay  an  annuity  for  bis  life,  and  the  surplus  to  him- 
self,  the  power  is  not  thereby  extinguished ;  but  he  may  still 
grant  leases,  agreeably  to  the  terms  of  the  power.  So  where 
ibere  was  a  power  in  a  strict  settlement,  enabling  three  suc- 
oeasive  tenants  for  life,  *'  respectively  when,  and  as  they  shall 
Rspedively  be,  in  the  actual  possession  of  the  said  lands,"  dec. 
by  virtue  of  the  limitations  of  the  settlement,  and  not  before, 
to  make  leases,  &c.  for  lives  or  years.  The  second  tenant  for 
life  conveyed  his  life  estate  to  three  persons,  in  trust  to  secure 
to  them  an  annuity  during  his  life,  and  subject  thereto  to  pay 
the  surplus  rents  to  him, — the  conveyance  containing  a  cove- 
nant on  the  part  of  the  ^ntees,  that  in  case  the  then  lease 
dioald  expire  during  the  hfe  of  the  grantor,  it  should  be  lawful 
ht  him  to  let  the  premises  as  he  should  think  proper,  with 
their  consent,  provided  a  rent  not  less  than  the  existing  rent 
ihould  be  reserved.  The  old  lease  having  expired,  the  second 
tenant  for  life,  with  the  consent  of  the  grantees,  made  a  new 
lease.  Under  these  circumstances,  it  was  held  that  the  power 
was  not  inseparably  annexed  to  the  estate  for  life ;  and  though 
it  might  not  be  competent  for  the  tenant  for  life  to  derogate 
from  his  own  act,  still  he  had  here  expressly  reserved  an 
tnthority  to  let ;  and  that  the  new  lease  being  conformable  both 
to  the  power  and  the  covenant,  was  good.  Abbott,  C.  J.,  said, 
"  We  ought  not  to  hold  that  such  a  power  is  extinguished  by 

r5 
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a  tnaaStr  of  the  ettate,  waXem  we  see  oleerly  in  Ihe  laaguego 
of  the  deed,  whereby  the  power  i*  created^  Uiat  the  donor  el 
the  power  intended  inaeparably  to  annex  it  to  the  life  eetata 
giren,  and  to  a  continuanoe  of  that  estate  in  ^e  identical  pcr- 
8on  to  whom  it  is  given."  The  words  "  and  not  beme" 
were  much  relied  on  to  show  that  the  clause  pomted  oat 
only  the  order  in  which  the  sucoemiTe  tenants  for  life  were  to 
eiecttte.  {Lang  v.  Rankin,  Am,  Sngd.  on  PoweiSy  676» 
4th  ed. ;  2  Chsnoe  on  Powen»  599,  600.) 

A  power  nrnply  coUattral,  that  ie»  a  power  to  a  stranger 
who  has  no  interest  in  the  land*  cannot  be  eztingviBhed  or 
suspended  by  any  aot  of  hii  own  or  othera  with  respect  to  the 
land.  It  is  clear,  too,  it  cannot  be  released,  where  it  is  to  be 
eierdsed  for  the  benefit  of  another,  as  in  the  case  of  a  power 
to  execntors  to  sell  lands.  (Co.  Litt.  265  b ;  11  Bep.  Ill  a.) 
But  where  the  power  is  for  the  benefit  of  the  party,  as  a  power 
to  ohszge  a  sum  of  money  for  himself,  it  may  be  released  ^ 
and  in  such  a  case  his  joining  in  a  conveyance  of  the  land, 
clear  of  the  charge,  would  be  a  release.    (  West  v.  Bemmft 

1  Ross.  &  Mylne,  434, 435.) 

An  authonty  to  eanwU  to  the  ezeroise  of  a  power  of  sale 
appears  to  be  subject  to  the  same  rules,  with  refersnoe  io  ex* 
tinguishment  and  suspension,  ss  an  authority  to  execute  a 
power.  (Earl  and  CountUi  of  Jtn^  v.  i>fans,  5  B.  &  Aid. 
569;  10  Moore,  311 ;  ll^ifwr  v.  Halifiu,  8  Taunt  846.) 
A  general  power  of  appointment  given  to  husband  and  wiii^ 
during  theur  joint  lives,  was  held  not  to  be  destroyed  by  a 
conveyance  by  the  husband  under  the  Insolvent  Act  to  the 
provisional  assignee.  {Jonu  v.  WinvH»df  3  Mees.  &  W» 
653  i  10  Sim.  150.)  In  these  cases  the  court  dissented  £ram 
the  decision  of  Sir  J.  Leach,  M.  R.,  in  Badham  v.  Mss,  7 
Bing.695;  1  M.&  Scott,  14;  1  M.&Keen,  32. 

By  a  marriage  settlement  of  the  husband's  lands,  after  a  life 
estate  limited  to  the  husband,  &c.,  a  joint  power  was  reserved 
to  the  husband  and  to  his  wife  to  appomt  the  estate  in  finvour  of 
children ;  vrith  a  contmgent  limitation  to  the  children  (which 
in  the  events  which  happened  could  not  take  efibct)  ind  the 
reversion  in  fee  to  the  nusband.  It  was  held  that  the  bsnk- 
ruptcy  of  the  husband  prevented  a  subsequent  exercise  of  the 
jomt  power  to  the  pr^udiee  of  the  osf^giMsi.    (HoU  v.  EteoUt 

2  Keen,  444 ;  4  My.  &  Cr.  187 ;  see  Thorpe  v.  GoodaU,  17 
Ves.  388 ;  1  Rose,  40,  270.)  By  6  (ho.  4,  c  16,  s.  77,  ^ 
assis^ees  of  a  bankrupt  are  enabled  to  exenase  for  the  heneot 
of  toe  creditors  all  powers  vested  in  a  bankrupt,  which  ho 
might  execute  for  his  own  benefit  (except  the  right  of  nomina- 
tion to  a  vacant  ecclesiastical  benefice). 
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Staring  of  other  Powers. 

LXXVIII.  Provided  always,  and  be  it  further  Tbepowm 
coacted,  that  the  powers  of  dutjposition  given  to  a  ![4n  to^a'^ 
Banied  woman  by  this  act  shall  not  int^ere  with  married  wo- 
anj  power  which,  independently  of  this  act,  may  j^^o^to  iSL- 
be  vested  in  or  limited  or  reserved  to  her,  so  as  to  terfere  with 
prevent  her  from  exercising  such  power  in  any  ^^|^ 
case,  except  so  far  as  by  any  disposition  made  by 
her  under  diis  act  she  may  be  prevented  from  so 
doing  in  consequence  of  such  power  havine  been 
suspended  or  extinguished  by  such  disposition,  (d) 

{d)  In  tiie  ODRespondiiig  dame  in  tlielrish  stat  4&  5  Will.  Powenof 
4p  e.  92,  B.  69,  tile  foUowing  qndifioatioii  k  added,  "  but  sncli  ^JJ;;!;*^  ^3r 
piiPWB  of  dispMitioD  shall  not  enable  a  married  woman  to  dis-  ^omeo. 
poMof  lands,  or  any  estate  therein,  where  the  settlement  or  other 
iMliamciiil  under  which  she  may  be  entitled  to  the  same,  shall 
•QBtain  a  Tafid  restriction  against  the  antioiptttion  thereof  by 
nch  iusifjad  woman." 

Where  an  act  of  paifiament  authorizes  the  purchase  of  Solemnities 
lands  IB  which  a  fmM  eovsrt  is  interested  and  gives  the  Coort  dispensed 
ef  Exchequer  authority  to  distribute  the  purchase  money  r|}.u^^^^ 
amongst  the  parties  beneficially  entitled  thereto,  the  exercise  of  ^ 
that  authority  by  the  oouit  is  in  lieu  of  the  solenmities  ordinarily 
leqaiied  for  the  conveyance  of  the  real  property  of  a  fmu 
sassi  t,  or  on  umnent  of  her  money  out  of  court.    (£«  ports 
lUiaam  in  re  TrtHityHinuB  Corforatien  Act,  2  Y.  &  Coll.  528.) 

The  disabilities  of  married  women  at  common  law,  in- 
dependent of  particular  customs,  to  aHen  their  property,  whether 
leal  or  penonal,  either  by  deeds  oi^Us,  are  well  known.  (See 
Harg •  Co.  litt.  Ill  b,  n.  (4).)  The  wife  of  a  man  who  has 
abjured  the  realm,  or  been  transported,  may  act  as  if  her  hus- 
band were  dead.  (Co.  Litt.  132 ;  2  Vem.  104 ;  3  P.  Wms.  37.) 
Through  the  medium  of  powers  and  trusts,  however,  a  married 
woman  has  long  been  allowed  to  have,  both  at  law  and  in  equity, 
the  full  dominion  over  proper^  independent  of  her  husband.  A 
wife  mar,  urithout  her  husband,  execute  a  naked  authority,  as  to 
sell  lands  whether  given  before  or  after  coverture,  and  though  no 
special  words  am  used  to  dispense  with  the  disability  of  cover- 
tee.  (Co.  Utu  112  a,  and  n.(6^.)  The  rule  is  the  same 
where  both  an  inUnU  and  an  authority  pass  to  the  wife,  if  the 
authority  is  collateral  to  and  does  not  flow  from  the  interest ; 
heeauae  then  die  two  are  unconnected,  as  if  they  were  vested 
k  diArent  persons.  (Rep*  temp.  Finch,  346.)  As  too  a  feme 
eofert  may  widiont  her  husband  convey  lands  in  execution  of 
power  or  authority,  so  abe  may  with  equal  efleet  in 
lee  ef  a  cMidftiim,  where  land  is  vested  in  her  on 
to  convey  to  others.  (W.Jones,  137, 138.)  The 
why  Id  dicie  instances  the  wife  may  convey  without  her 


$71t  3  &  -*  William  IV.  c.  74. 

husband,  seems  to  be,  that  he  can  receive  no  |>reiudioe  from 
ber  acts,  but  a  great  one  might  arise  to  others  if  his  concur- 
rence should  he  essential.  (Hare.  Co.IitL  112  a,  n.  (6).^ 
The  same  reasoning  has  been  urged  in  favour  of  the  power  of 
a  married  woman  to  convey  an  estate  of  freehold  vested  in  her 
as  a  trustee ;  but  as  the  law  takes  no  notice  of  trusts,  the 
better  opinion,  sanctioned  by  uniform  practice,  is,  that  as  to 

<ft^«a  of  fr^ighold  which  a  mr^^rn^f^  y""**"  '*'"  V  *^8t***i  nO 

I  effectual  conveyance  could  formerly  be  made  by  her  without 
Ifine  or  recovery,  nor  now  without  a  deed  duly  acknowledged. 
'ySee  1  Prest.  on  Abs.3d7.) 

By  the  custom  of  London,  confirmed  by  stat.  34  &  35  Hen. 
8,  c.  22,  and  of  several  other  cities  and  boroughs,  as  Norwich, 
&c.  &c.  a  married  woman,  on  being  privately  examined  before 
the  mayor,  may  bind  herself  ^by  a  deed  acknowledged  and  in- 
rolled,  (Hob.  225 ;  Com.  Dig. London,  (N. 3.)  )  according  ta 
the  custom  of  the  ci^  or  borough.    (2  Inst.  673 ;  1  Prest. 
Abst  336 ;  Roper  on  Husband  and  Wife,  531 ;  4  Cruise's  Dig. 
tit  32,  ch.  2,  pi.  33.)    By  staL  32  Hen.  8,  o.  28,  the  husband 
and  wife  may  together,  under  certain  restrictions,  make  leases 
of  the  wife's  lands  for  three  lives  or  twenty-one  years.    If  the 
requisites  of  the  statute  be  not  complied  with,  the  lease  is  only 
voidable,  not  actually  void ;  and  bv  her  receipt  of  rent  after 
her  husband's  death  the  lease  will  be  confirmed.     (^Doe  ▼• 
WiUer,  7  T.  R.  478.)    By  stat.  11  Geo.  4  &  1  WiU.  4,  c.  65, 
s.  12,  (repealing  29  Geo.  2,  c.  31,)  a  married  woman  entitled 
to  any  lease  or  leases  for  life  or  lives,  or  for  any  term  of  years, 
either  absolute  or  determinable  upon  the  death  of  one  or  more 
person  or  persons,  may  apply  to  a  court  of  equity  bv  petition 
or  motion,  and  by  the  oraer  of  such  court  may  by  deed  only 
surrender  such  lease  or  leases,  and  accept  and  take  for  her 
own  benefit  a  new  lease  or  leases,  during  such  number  oi 
lives,  determinable  upon  Ihes,  or  for  such  number  of  years  as 
were  mentioned  in  the  lease  or  leases  surrendered  at  the 
making  thereof  respectively,  or  otherwise,  as  those  courts 
should  direct.    This  act  was  extended  to  Ireland  by  5  &  6 
Will.  4,  c.  17.    Before  29  Geo.  2,  c.  31,  marrwd  women  could 
not  surrender  leases  without  a  fine.    (Price  v.  Butta,  2  Roll. 
168.)    A  deed  acknowledged  under  this  act  beine  less  ex- 
pensive than  an  application  to  a  court  of  equity,  will  probably 
be  now  adopted. 

It  has  long  been  firmly  settled,  that  a  married  woman  may 
execute  a  power  whether  appendant,  in  gross,  or  simply  col- 
lateral, {Harru  v.  Graham,  1  Roll.  Abr.  329.  pi.  12  ;  2 
Roll.  Abr.  247,  pi.  6  ;  Gibbtm  v.  MimUan,  Finch,  346  ; 
Daniel  v.  Upley,  Latoh.  39 ;  Godb.  327,  pi.  419:  Tomlimim 
V.  Digktan,  I  P.  Wms.  149  ;  Travel  ▼.  Travel,  3  Atk.  711, 
cited  2  Ves.  sen.  191,)  as  well  over  a  copyhold  as  a  fireehold 
esUte,  (Driver  v.TAompion,  4  Taunt.  294.)  Thus  if  a 


woman  is  tenant  for  life,  with  a  power  of  leasing  in  possession, 
she  could  not  heretofore  create  a  mortgaffe  term  without  a  fine 
or  recovery,  nor  now  without  a  deed  aonowledged  according 
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to  tbe  above  statute  3  &  4  Will.  A,  c  74,  but  by  the  mere 
exeeutioii  of  her  power  she  may  make  a  lease*  wluch  will  at 
least  in  part,  and  may  perhaps  wholly  take  effect  out  of  hp 
interest.  So  if  she  has  a  general  power  of  appointment,  wnh 
remainder,  in  default  of  appointment,  to  herself  in  fee,  she 
eonld  not  bv  the  old  law  affect  tbe  remainder  vested  in  her, 
except  by  a  nne  or  recovery,  nor  under  this  act  without  a  deed 
acknowledged ;  but  she  may  defeat  tbe  remainder,  and  convey 
away  the  estate  by  the  execution  of  her  power. 

A  power  of  disposing  of  real  estate  mav  be  given  to  a  mar^.*  In  what  way 
zied  woman,  either  by  way  of  trust  or  of  power  over  an  use.  P^^*"  °"J^ 
In  tbe  first  instanoe,  suppose  a  woman  having  a  real  estate  Jo  manicd 
before  marriage,  and  either  before  or  after  marriage  by  a  women. 
proper  conveyance  conveys  such  estate  to  trustees  in  trust  for 
herself  during  her  coverture  for  her  separate  use  ;  and  after- 
wards that  it  shall  be  in  trust  for  such  peison  as  she  shall  by 
any  writing  under  her  hand  and  seal  or  by  will  appoint  and 
in  default  of  appointment  to  her  heirs,  and  after  marriase  she 
makes  an  appointment  in  pursuance  of  tbe  power,  it  will  be  a 
good  declaration  of  trust,  and  would  defeat  the  right  of  her 
heir  at  law.    (2  Ves.  sen.  191.)    A  power  ii  a  mode  which 
the  owner  of  an  estate  reserves  to  himself  or  gives  to  another, 
tfaroogfa  the  medium  of  the  statute  of  uses,  of  raismg  and 
passing  an  estate.    (10  Ves.  266.)    The  right  of  disposing  of 
an  estate  may  be  reserved  to  a  married  woman  by  way  of 
power  over  an  use,  as  where  an  estate  is  conveyed  to  the  use 
of  herself  for  life,  remainder  to  the  use  of  such  persons  as  she 
shall  appoint,  and  in  default  of  appointment,  to  her  own  r^t 
hens,  by  the  execution  of  such  power,  sbe  alone  can  dispose  of 
the  remainder  in  exclusion  of  her  heirs.    (2  Ves.  sen.  191.) 

A  power  coupled  with  an  interest  given  to  a  single  woman 
to  be  executed  by  her,  being  wle,  cannot  be  exercised  during 
marriage,  (MarguU  of  Antrim  v.  Duke  of  Buckingham,  I  Ch« 
Cas.  17  ;  S.  C.  I  Eq.  Abr.  343,  pi.  4.)  And  whero  tbere  is 
an  express  dispensation  with  coverture,  powers  coupled  with 
an  interest  may  be  exercised  notwithstanding  coverture ;  but 
it  does  not  appear  to  be  decided  that  where  there  is  no  dispen- 
sation with  coverture  that  such  powers  can  be  executed, 
althongh  the  prevailing  opinion  is  that  they  can.  (Sngd.  on 
Powers,  150;  Harg.  Co.  litL  112a,n.(b);  1  Prest.on  Abs. 
338  ;  Watk.  Conv.  by  Gov. 390,  n.  (a)..) 

A  power  resting  on  articles  only  made  before  marriage  will 
enable  the  wife  to  dispose  of  property.  By  articles  before 
marriage,  the  intended  husband  covenanted  that  he  would  ex- 
ecute ul  such  acts  and  conveyances  as  should  be  necessary  for 
vesting  any  estate  which  might  descend  to  his  wife,  in  such 
persons  as  she  should  name,  in  trust  for  her  sole  and  separate 
Qse  ;  and  to  be  subject  to  such  disposition  as  she  should  make 
thereof,  by  any  deed  or  writing  under  her  hand  and  seal,  or 
by  ha  last  will  and  testament  The  wife  having  become  en- 
titled to  a  trust  estate  in  some  lands  devised  them  by  her  wilL 
And  it  was  decreed  that  the  power  was  well  created  and  exe- 
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eated.  (Wri^Y.Cadtgan,  1  Br. P.  C.  486;  Ambl. 468  ;  2 
Eden. 339;  see  IW  t.  Su^,  2  T.  R.  684.)  But  a  mere 
ooBtitot  by  the  wife  to  coawtj,  entered  into  after  mtrria^^ey 
inietlier  for  her  own  benefit  or  that  of  others^  would  be  touI. 
(Di/4Miy.GraM,2  8ch.&Ler.462;  WorrmUY.  Jacob, SMer^ 
366.) 
Goaditloa  AconditioauiafeoffiaMDt  or  grant  not  to  alien  to  any 


nj^^^K     is  Toid.    (6  Rep.  41  b.)    A  grantee  vm  be 

^^'^^^^^^      aliening  for  a  partiealar  time  or  to  a  particiuar  person.  CLargt^^ 

MM,  3  Leon.  83 ;   3  Leon.  183 ;   Muidiamp*$  out,  Bfidgnu 

133.)    So  a  deriie  in  fee  on  condition  that  the  devisees  shovild 

not  idien  ezcc»t  to  their  sisters  or  their  children  is  good.  (Dp* 

▼.  Pearton,  6  East.  172 ;  Cuihbert  v.  Purrier,  Jac.  417 ;  Ro§9 

T.  Roa,  1  Jac.  &  W.  168.) 

ObatM  Theold  wayofezpreanngatnistforamaznedwomaawas^ 

•ninit  aati-    that  the  trustees  should  pay  into  her  proper  hands,  and  upon 

cipatlon.        i|0r  receipt  only,  and  under  such  a  trust  she  could  dispose  of 

her  interest.    Whcai  once  it  was  established  that  the  separate 

estate  of  a  married  woman  was  to  be  so  fer  enjoyed  by  ber  as 

a  feme  sole,  as  to  possess  all  the  incidents  of  property,  and 


jun.  189 ;  3  Br.  C.  C.  340.> 

The  words,  "  not  to  be  paid  by  anticipaHon"  seem  to  have 
been  first  introduced  by  Lord  Thurlaw,  who  it  is  vid  did  not 
attempt  to  take  away  any  power  the  law  gave  her  as  incident 
to  property,  which  bemg  a  creature  of  equity,  she  could  not 
huTe  at  law ;  but  as  under  the  words  of  the  settlement  it  would 
have  been  Iter's  absolutely,  so  that  she  could  alien.  Lord 
Tburlow  endeavoured  to  prevent  that,  by  imposing  upon  the 
trustees  the  necessity  of  paying  to  her  from  time  to  time,  and 
not  by  anticipation,  reasoning  uius — tiiat  equity  making  her  die 
owner  of  it,  and  enabling  her,  as  a  married  woman,  to  alioi^ 
might  limit  her  power  over  it;  but  the  case  of  a  disposition  to 
a  man,  who,  if  he  has  die  property,  has  the  power  of  aUening* 
is  quite  diflerent.    (See  Brandon  v.  Robinoon,  18  Yes.  434, 
436.)    Thus,  under  a  trust  to  pay  the  dividends  of  a  fond 
from  time  to  time  into  the  proper  hands  of  a  man,  or  on  his 
proper  order  or  receipt  subscribed  with  his  own  hand,  to  the 
mtent  that  the  same  should  not  be  erantable,  transferable,  or 
otherwise  assignable,  by  way  of  anticipation  of  any  unreceived 
payment  or  payments  thereof  or  any  part  thereof,  and  on  hv 
decease  the  principal  lo  be  paid  to  such  persons  as  in  a  course 
of  administration  would  become  entitfed  to  his  personal  estrt8» 
it  was  held  that  it  was  a  life  interest,  Inble  to  be  asBmed 
under  a  comnussion  of  bankruptcy ;  for,  generally  speakiiig» 
where  property  is  ^ven  to  a  man  for  life,  the  dcnor  cannst 
take  away  the  incidents  to  a  life  estate,  one  of  whidi  ii  m 

riwer  of  disposition.    (Brcndsn  v.  Robhuon,  18  Ves.  439 ; 
Rose»197;  see Oreost v. Doipftm,  1  Sim. 66;  19  Ves. 88; 
and  the  ewes  cited  1  Swant  481,  n.)    So  when 


ALIXKATIOV  BT  MAEMBD  WOMEN.  375 

a  will  bare  a  dncratioii  aa  to  the  nuuiner  of  the  appliba- 

tian  of  tha  trust  fond  for  the  benefit  of  apartioular  penon,  hut 

ao  powar  to  Appty^  it  otherwiie  than  for  the  benefit  of  mah 

CMtM  fu§  tnut  dttriog  hia  life,  hie  inteiest  paoed  to  hn  aaog- 

oaea  under  the  insolvent  act,  aotwithstanduig  a  proviso  in  ua 

irill»  that  he  should  not  have  power  to  sell,  uKntgage,  or  eatiei- 

pate  the  income  of  the  fond.    {Grmm  v.  Spictr^  1  Rnsa.  Ac  M. 

395;  see  Lmr  v.  Le^g^,  Id.  690;  8.  C.  2  Sim*  479.)    Bat 

where  by  the  eapessums  used  in  a  will  it  can  be  ooUeeted  to 

have  been  the  mtention  of  the  testator  that  the  estate  shall 

cease  on  bankruptcy,  it  will  do  so.    As  where  there  was  no 

mfty  but  a  directbn  that  the  payment  should  be  made  into  Uie 

doBee's  proper  hands,  hut  n§i  to  hii  oun^iu,  and  for  his  owb 

use  and  benefit,  and  there  was  a  proviso  that  if  the  party 

abonld  by  any  ways  or  means  whatever  sell,  dispose  of,  or 

mciottber  the  light  ha  had  for  life,  then  his  interest  to  cease* 

and  the  trustees  to  apply  it  for  the  benefit  of  his  children,  it 

was  h^d,  that  on  the  bankruptcy  of  the  tenant  for  life  his 

inierest  ceaeed,  and  that  his  children  became  entitled.  (Coopsr 

V.  Wyatt  and  aih^s,  5  Madd.  482.)  In  She$  v.  HaU,  (13  Yes. 

404,)  a  gift  for  life  with  comprehenaive  words  restraining  the 

diBpoaition  of  it,  and  giving  it  over  in  that  event,  was  hdd  to 

ecase  by  the  patty's  taking  advantage  of  the  insolvent  act.  (Sea 

WWdAum  V.  Wmtaon,  Coop.  C.  C.  259 ;  2  Wils.  C.  C.  47.) 

The  question  as  to  the  vaudity  of  a  g^t  to  the  separate  use 

of  a  married  woman,  and  the  cmuse  against  anticipation,  was 

the  subject  of  much  discussion  in  the  profession,  after  having 

been  considered  valid  for  a  long  period.     The  doubts  upon 

this  subject  originated  in  an  opinion  which  had  been  expressed, 

that  the  clause  against  anticipation  could  only  be  operative  if 

the  legatee  was  unmarried  at  the  time  when  the  gift  took  eftci. 

(ICsxMy  V.  Parker,  2  M.  &  Keen,  182  ;  and  see  Woodme$Um 

V.  WaOitr,  2  Rass.  &  M.  197 ;  Brmim  v.  Poeoek,  Id.  210.) 

It  would  exceed  the  limits  assigned  to  these  notes  to  go  through 

an  the  cases  on  this  subject;  which  are  collected  in  1  Hayes' 

Coov.  499—641. 

It  ia  now  settled,  that  if  property  be  given  or  settled  to  the 
teoarate  use  of  a  woman  tuisMnrtsd  wImu  the  settlement  or 
Ipk  takes  efiect,  and  she  be  prohibited  against  anticipating  it. 
It  vrill,  if  not  alienated  by  her  when  diteoveri,  be  enjoyed  by 
her  as  her  separate  estate,  during  any  covefture  or  covertures 
to  wbidi  she  may  afterwards  be  subject ;  and  she  will,  during 
the  existence  of  such  coverture  or  covertures,  be  unable  to 
it.    (TulUtt  V.  Armstrong,  1  Beav.  1 ;  a£Brmed,  on 

I,  by  Lord  Cattenham,  4  My.  U  Cr.  377.)    In  Barton  v. 

»,  ( Jac  603.)  it  was  held  that  the  restramt  on  antidpaFi 
tion  oontinued  in  force  only  during  the  coverture,  and  ther»- 
fon  where,  by  asettlement  made  after  marriage,  Uie  dividends 
«f  certain  sums  of  stock  were  to  be  paid  by  trustees  to  the 
eapaiate  use  of  a  married  woman,  but  not  sO  as  to  deprive 
henelf  o£  the  benefit  thereof  by  sale,  mortgage,  chaige,  or 
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otherwise  in  the  way  of  anticipationj  with  reminder  as  she 
should  appoint  by  will :  and  in  default  of  appointment  to  A.^ 
the  court  after  the  death  of  the  husband  ordered  the  fund  to  be 
transferred  upon  the  consent  of  the  widow  and  her  daughter, 
who  was  entitled  in  default  of  appointment.  So  a  dause 
against  anticipation,  annexed  to  a  life  interest  in  a  trust  fund 
bequeathed  to  a  female  infant,  does  not  prevent  her,  af^  she 
comes  of  age  and  before  marriage,  from  effectually  aasigiiing 
her  whole  interest  in  the  legacy.  (Brown  v.  Pocoek,  2  Ross. 
&  Mylne,  210 ;  S.  C.  2  Mylne  &  Keen,  189.  See  Mastey  v. 
Parker.  Id.  174.) 

And  where  a  testator  directed  that  one-third  of  his  residuary 
estate  should  be  invested  in  the  purchase  of  an  annui^  for  the 
life  of  a  female,  who  was  sin|fle  at  the  date  of  the  will  and  the 
death  of  the  testator,  and  this  annuity  he  gave  to  her  separate 
use,  and  independent  of  any  husband  she  might  happen  to 
marry,  and  without  power  to  sell  or  assign  the  same  by  antici- 
pation ;  the  Master  of  the  KoUs,  upon  the  ground  that  the 
restraint  against  alienation  or  anticipation,  would  be  valid  in 
case  of  future  coverture,  refused  to  order  payment  to  the  legatee 
of  the  price  which  would  be  paid  for  the  annuity.  But  the 
Lord  Chancellor  (Brougkam)\e\d  that  she  was  so  entitled,  if 
she  chose,  to  the  fund  at  once,  without  having  it  laid  out,  and 
that  this  option  was  not  affected  by  the  clause  against  anticipa- 
tion. {Woodme$ton  v.  Walker,  2.Russ.  &  Mylne,  197.  See 
Newton  v.  Reid,  4  Sim.  141.) 
Power  of  dU-  Although  the  law  acknowledges  no  separate  estate  in  the 
potition  over  wife,  it  is  otherwise  in  a  court  of  equity,  where  the  wife  is  pep- 
esute^^  mitted  to  deal  with  such  property  as  if  she  were  a  feme  sole, 
not  only  as  to  strangers,  but  as  to  her  husband.  Therefore 
where  in  a  deed  executed,  upon  a  separation  between  husband 
and  wife,  by  them  and  by  the  trustees  of  their  marriage  settle- 
ment, the  wife  charged  her  separate  property  comprised  in  the 
settlement  with  the  payment  of  an  annuity  to  the  husband* 
and  the  husband  released  his  marital  rights  in  respect  of  all 
future  property  acquired  by  the  wife,  it  was  held  that  the  re- 
lease by  the  husband  was  a  good  consideration  for  the  grant  of 
the  annuity  by  the  wife,  and  that  the  payment  of  it  would  be 
enforced  by  the  court.  (  Logan  v.  Birkett,  1  Mylne  U  Keen, 
220.) 

Where  a  testator  devised  a  freehold  estate  to  trustees,  in 
trust  to  pay  the  rents  as  the  same  should  become  due  and 
payable  into  the  hands  of  his  wife,  and  not  otherwise,  for  her 
life  for  her  separate  use,  and  directed  that  the  receipts  of  his 
wifis  alone  for  what  was  actually  paid  into  her  own  proper 
hands  should  be  good  dischaiges  to  his  trustees,  it  was  held 
that  the  wife  had  power  to  alienate  her  life  estate;  Sir  J. 
Leach,  V.  C,  observing,  that  it  is  too  late  to  contend  that  a  lady 
is  restrained  from  the  power  of  alienating  her  life  interest,  be- 
cause it  is  given  to  her  sole  and  separate  use,  and  is  to  be 
paid  into  her  own  proper  hands,  ana  upon  her  receipt  alone. 
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The  contnry  havmg  been  settled  by  repeated  authorities,  the 
eonstmelioii  nven  to  the  ezpressioiis  in  Question  was,  that  they 
wen  intended  onlv  to  exclude  the  marital  claims  of  any  present 
or  after-taken  husoand,  and  not  to  control  that  right  of  dispo- 
sitkni  which  is  incident  to  property.  {Aeton  and  vthirt  v. 
Wldtt,  1  Sim.  &  Stu.  429 ;  see  Sagd.  Pow.  118, 119, 5th  ed.) 
An  snnuity  was  assigned  to  trustees,  in  trust  to  pay  the  same 
to  each  persons  as  B.  should,  by  anj  writing  signed  by  her, 
ootwithstentfing  her  co?ertuie,  appomt,  but  so  as  not  to  de- 
prive herself  of  the  benefit  thereof  by  sale  or  other  anticipa- 
tion, and  for  want  of  such  appointment,  in  trust  to  pay  the 
same  to  B.  for  her  separate  use :  it  was  held  that  B.  had  not 
only  a  fimited  power  of  appointment,  but  also,  under  the  latter 
part  of  the  clause,  the  g^ral  uncontrolled  dominion  o?er  the 
anniiity.  (Barrymore  v.  £Utf,  8  Sim.  1.  See  Cox  v.  Cham' 
berlam,  4  Ves.  681 ;  Roach  v.  Wadham,  6  East,  289;  Wilde 
T.  Fort,  4  Taunt.  334.)  A  testator  bequeathed  certain  pro- 
perty to  trustees,  upon  trust  from  time  to  time  during  the  life 
of  8.  B.  (a  marned  woman),  to  pay  the  clear  rents,  mterests, 
and  dividends,  &c.  unto  such  person  or  persons,  for  such  in- 
tents and  purpoees,  &c.  as  the  said  S«  B.  by  any  writing,  &c 
should  appoint,  but  not  by  way  of  assignment  or  other  antici- 
pauoD ;  and  in  defiault  of  appomtment,  into  her  proper  hands 
ior  her  sole  and  separate  use ;  the  receipts  of  S.  B.  or  her  ap- 
pointees to  be  good  dischai^  to  the  trustees:  it  was  held, 
that  though  S.  B.  had  a  limited  power  of  appointment,  yet, 
that  by  tlw  general  limitation  to  her  in  default  of  appointment, 
she  had  power  to  anticipate;  and  that  the  clause  as  to  the 
reoapts  to  the  trustees  was  not  sufficient  to  imply  the  restric- 
tion.   {Brown  t.  Bamford,  6  Jurist,  451.) 

It  seems  well  established,  that  a  settlement,  gift,  or  limitation 
of  personal  property  to  the  separate  use  of  a  woman,  or  in 
similar  words,  without  any  restraint  on  her  alienation,  enables 
her  not  only  to  receive  and  apply  to  her  separate  use  the  income 
but  to  dispose  of  the  capital  or  corpus,  either  by  an  act  inter, 
nvot,  or  by  will,  (fitc^  v.  Cockell,  9  Ves.  369 ;  Fettiplaee  v. 
Garget,  1  Yes.  jun.  46 ;  3  Br.  C.  C.  8 ;  see  also  Peaeoek  v. 
Monk,  2  Ves.  sen.  191 ;  Hearle  v.  Greenbank,  3  Atk.  696 ;  1 
Ves.  sen.  298.)  In  Bumaby  v.  Griffin,  (3  Ves.  266,)  where 
an  estate  was  devised  to  trustees  and  their  heirs  in  trust  to 
receive  and  pay  over  the  rents  and  profits  to  A.,  a  feme  covert, 
for  Ufe  for  her  separate  use,  with  remainder  to  her  daughters  as 
tenants  in  common  in  tail,  a  conveyance  of  her  equitable  estate 
for  life  by  leate  and  releate,  for  maung  a  tenant  to  the  praecipe, 
was  held  valid.  An  opinion  had  prevailed,  that  where  an  es- 
tate mfee  eimpie  is  conveyed  for  the  separate  use  of  a  married 
woman,  without  an  express  power  of  appointment  reserved  to 
her,  she  cannot  during  her  coverture  dispose  of  the  fee  simple, 
withont  tiie  concurrence  of  her  husband,  formerly  in  a  fine  or 
recovery,  and  now  by  a  deed  acknowledged.  (See  1  Sand. 
Usei,  345,  4th  ed.;  Chance  on  Powers,  pi. 545;  Geodill  v. 
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Brighmm,  1  BO0.&  P.  193.)  That opimoQ hai beea eonfimed 
by  oedBODs.  Thus  where  laads  woe-devind  to  a 
and  hii  hein,  tii  Irwl  for  UieMMratc  tut  of  a  manied  1 
and  to  conm  theiaaia  to  her.lier  hen,  and  anigiii,  free 
the  control  of  her  preKnt  or  any  futnze  hwband,  and  to 
her  to  take  the  rents  and  profile;  it  wee  hdki  that  the  End  no 
power  of  deruiag  the  pveouMe*  for  the  1ml  estate  was  ▼—tad 
m  the  tivstee  for  secoring  her  sgainet  ner  hosband'e  rigbts, 
inth  the  beneficial  interest  in  fee  in  her,  wilhont  the  inddental 
power  of  devising,  and  npon  her  death  thetrostee  beceme  seieed 
tor  the  heir  at  law,  notwithstanding  she  had  executed  a  will 
in  faronr  of  another  penon.  (Dot  d.  Sttvem  ▼.  Seott,  I  Moem 
h  P.  317;  4  Bing.  606.)  A  manied  woman  having  real 
property  settled  to  ner  sepeiate  n8e,withateBtementaiy 
over  it,  may  di^Mse  of  leeeeholde  and  other  chattels  ] 
widi  the  produce  of  it,  bat  not  of  real  estate  so  i 
(ChurtkUl  V.  JhtbUm,  9  Sim.  447.)  A  hosband  and  wife 
not  eflectaaUy  dispose  of  the  life  interest  of  the  wife  in  a  fond 
not  settled  to  lier  separate  nse,  bmnd  the  dnration  of  tlie 
ooverture.  (SHffe  v.  Evtriu,  1  M.  &  Craig,  87.)  A  fenae 
covert,  to  whose  sole  and  seperate  nse  a  reversionaiy  interest 
in  personal  prupeiiy  was  given,  may  nwgn  that  interest  aa  if 
she  were  a/nnt  $oU  ;  and  ner  assignment  will  bind  her  rig^ 
in  case  she  sarvive  hu  hosband.  (J^ssae  v.  Jolumam,  1  h 
&  Careyt  Ir- R- 266.) 


Ackmmledgment  ofDeed$. 

Bveiy  dMd       LXXIX.  And  be  it  farther  enacted,  that  every 
^7  *  '"*^2ot^  ^^^  ^  ^  executed  by  a  married  woman  for  any 
cxecstod  by  of  the  purposes  of  this  act,  except  such  as  may  be 
tutor  ?obe  ^^®<^^  hy  her  in  the  character  of  protector  far 
ackaow^       the  solc  purpose  of  giving  her  consent  to  the  dis- 
t^'befoire  «  position  of  a  tenant  in  tail,  shall,  upon  her  exe- 
jadge,  &c     cuting  the  same,  at  afterwards,  be  produced  and 
I         acknowledged  by  her  as  her  act  and  deed  before  a 
.    '   •  y      judge  of  one  of  die  superior  courts  at  Westminster, 
.* ' '      or  a  master  in  chancery,  or  before  two  of  the  per- 
petual commissionersi  or  two  special  commissioners, 
to  be  respectively  appointed  as  hereinafter  pro- 
vided. 

Examinaliatu 

Thajadge,  LXXX.  And  be  it  further  enacted,  that  sudi 
Jj;^*^^  judge,  master  in  chancery,  or  commissioners  as 
•cknowiedg.  aforesaid,  before  he  or  they  shall  receive  thsr  ao- 
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knowledgmeDt  by  any  married  wonian  of  any  deed  ment^toez. 
by  wbich  any  disposition,  release,  surrenderi  or  ex-  JJ5lrt*ft3!i 
tinguisbment  shall  be  made  by  her  mider  this  act,  herhiub«Bd« 
sh^  examine  her,  apart  from  her  husband,  touch- 
ing her  knowledge  of  such  deed,  and  shall  ascer- 
tain whether  she  freely  and  voluntarily  consents  to 
such  deed,  and  unless  she  freely  and  voluntarily 
consent  to  such  deed,  shall  not  permit  her  to  ac- 
knowledge the  same ;  and  in  such  case  such  deed 
aluJl,  so  far  as  relates  to  the  execution  thereof  by 
snch  married  woman,  be  void.(e) 

(0  llkeftatiito  dt  Modo  Uvandifimt,  18  Edw.  1,  ft  4,  directed 
aftme  eorert,  when  a  party  to  afine,  to  be  iint  etaminid  ^  foot 
of  llie  iiistioeB,«Dd  if  eiie  raftued  her  tMent  to  tlie  fine  it  was  not 
to  be  levied.  ^2  Inst.  515.)  The  wife  was  examined  apart  firom 
her  husband,  m  order  that  the  judges  or  oommissionerB,  taking 
her  acknowledgment  of  a  fine,  mkht  ascertain  whether  she 
jomed  Tolnntanly  or  by  the  eompalsiim  of  her  hnsband,  and 
the  oooflequenoes  of  her  assent  were  to  be  explained  to  her. 
But  a  fine  leried  wHboat  audi  examinatiim  bound  a  manried 
woman  and  her  heirs,  there  bebg  no  mode  of  revening  inch  a 
(6  Cruifle's  D^.  132,  s.  91.) 


AppoifUment  of  perpetual  Commusumers. 

LXXXI.  And  be  it  further  enacted,  that  for  the  As  to  the  ap- 
purpose  of  providing  convenient  means  of  taking  S^!^^^^ 
acknowledgments  by  married  women  of  the  deeds  comoiiaaion. 
to  be  executed  by  them  as  aforesaid,  the  Lord  Chief  ^„^^^ 
Justice  of  the  Court  of  Common  Pleas  at  West-  pi«ce,aiidthe 
minater  shall  from  time  to  time  appoint  such  pro-  ^"k^pS^ 
fer  persons  as  he  shall  think  fit,  for  every  county,  ^*  ^^'^ 
ndingy  division,  soke,  or  place  for  which  there  may  siopcnaad 
be  a  derk  of  the  peace,  to  be  perpetual  commis-  ^*«f!£f^ 
iioners  for  taking  such  acknowledgments,  and  such 
oommissioners  shall  be  removeable  by  and  at  the 
pleasure  of  the  said  Lord  Chief  Justice ;  and  lists 
of  the  names  of  such  commissioners  for  the  time     « 
being,  with  the  names  of  their  places  of  residence* 
and  the  counties,  ridings,  divisions,  sokes,  or  places 
finr  which  they  shall  be  respectively  appointed  to 
aet»  shall  from  time  to  time  be  made  out  and  be 
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kept  by  the  officer  of  the  Court  of  Common  Plea!^ 
at  Westminster,  with  whom  the  certificates  of  the 
acknowledgments  by  married  women  are  to  be 
lodged  as  hereinafter  mentioned ;  and  such  officer 
shall  from  time  to  time  transmit,  without  fee  or 
reward,  to  the  clerk  of  the  peace  for  each  county, 
riding,  division,  soke,  or  place,  or  his  deputy,  a 
copy  of  the  list  to  be  so  from  time  to  time  made 
out  for  that  county,  riding,  division,  soke,  or  place, 
and  such  officer  shall  deliver  a  copy  signed  by  him, 
of  the  list  for  the  time  being  for  any  county,  riding, 
division,  soke,  or  place,  to  any  person  applying 
for  the  same ;  and  the  clerk  of  the  peace  for  eacS 
county,  riding,  division,  soke,  or  place,  or  his  de- 

Suty,  shall  deliver  a  copy,  signed  by  him,  of  the 
St  last  transmitted  to  him  as  aforesaid  to  any 
person  applying  for  the  same. 

Power  of  perpetual  Cofnmissioners, 

Power  or  LXXXII.  Provided  always,  and  be  it  further 

commiMion-  ^D^^cli  ^^^^  ^^Y  pcrsou  appointed  commissioner 

ers  not  con.   for  any  particular  county,  riding,  division,  soke, 

pahicQiv"^  '  ^^  place,  shall  be  competent  to  take  the  acknow- 

piAce.  ledgment  of  any  married  woman  wheresoever  she 

may  reside,  and  wheresoever  the  lands  or  money 

in  respect  of  which  the  acknowledgment  is  to  be 

taken  may  be. 

Special  Commisnoners. 

lOfrombeins     LXXXIII.  And  be  it  further  enacted,  that  in 
&e[ ama^  those  cases  where,  by  reason  of  residence  beyond 
^iromnnbt     scas,  or  ill-health,  or  any  other  sufficient  cause,  any 
rr^'makinc  married  woman  shall  be  prevented  from  making 
led  meni**^'  ^^®  acknowledgment  required  by  this  act  before  a 
•peciaf  com-  judge  or  a  master  in  chancery,  or  any  of  the  per- 
be^ppoSn*^  petual  commissioners  to  be  appointed  as  aforesaid, 
•     It  shall  be  lawful  for  the  Court  of  Common  Pleas, 
at  Westminster,  or  any  judge  of  that  Court,  to 
issue  a  commission  specially  appointing  any  per- 
son therein  named  to  be  commissioners  to  take 
the  acknowledgment  by  any  married  woman  to  be 
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therein  named  of  any  such  deed  as  aforesaid  :(/) 
Provided  always,  that  every  such  commission  shall 
be  made  returnable  within  such  time,  to  be  therein 
expressed,  as  the  said  court  or  judge  shall  think 
fit. 

(y )  The  following  is  the  form  of  a  special  commiflsion  issued 
wider  this  section: 


<( 


1,  Iname  of  juigt]  one  of  the  justices  of  his  majesty's 
Comt  of  Common  Pleas  at  Westmmster,  do,  by  virtue  of 
the  statute  in  that  case  made  and  provided,  appoint  A.  B. 
and  C.  D.  special  commissioners,  to  take  the  acknowledgment 

of  Ann ,  the  wife  of  E.  F.,  now  residing  at ,  in , 

of  certain  indentures  of  lease  and  release,  by  which  it  is  in- 
tended to  pass  the  estate  of  her  the  said  Ann  [or  to  bar  the 
dower  of  her  the  said  Ann]  as  a  married  woman,  pursuant  to 
the  statute  3  &  4  Will.  4,  c.  74.  And  I  do  order  and  direct 
diat  this  commiyion  shall  be  executed  and  returned  to  the 

proper  officer  of  the  court  on  or  before  the day  of , 

1835. 

*  Dated  thb  20th  day  of  January,  1835. 
"  Entered."       * 

The  affidavit  verifying  the  certificate  of  the  acknowledgment 
of  a  married  woman,  taken  by  commission  under  this  section  of 
the  act,  may  be  filed  subsequently  to  the  filing  of  the  certifi- 
cate.    {Anon.  6  M.  &  Scott,  52.) 

As  to  the  old  writ  called  a  dsdimtu  patMtat«m,  authorizing 
certain  persons  therein  named  to  take  the  acknowledgments 
of  fines,  and  of  warrants  of  attorney  for  suffering  recoveries, 
issued  firom  the  Court  of  Chancery,  see  Cruise's  Dig.  tit.  35, 
c  4,  a.  23,  &c ;  tit.  36,  c.  3,  s.  8—17  \  Shepp.  T.  5,  9,  39. 


Memorandum  of  Acknowledgment. 

LXXXI V.  And  he  it  further  enacted,  that  when  Wh«n  a  mv- 
a  married  woman  shall  acknowledge  any  such  deed  ^'SJi][|^'J|J,. 
as  aforesaid^  the  judge^  master  in  chancery,  or  ledgs  a  deed, 
commissioners  taking  such  acknowledgment,  shall  {akiS^'the 
sign  a  memorandum,  to  he  indorsed  on  or  written  aeknowicdg. 
at  the  foot  or  in  the  margin  of  such  deed,  which  rmemmwh 
memorandum,  subject  to  any  alteration  which  may  ^JP.'^'''® 
from  time  to  time  be  directed  by  the  Court  ofmwtioMd: 
Common  Pleas,  shall  be  to  the  following  effect ; 
tndelketi 

*  This  deed,  marked  [here  add  some  letter  or 
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tnd  alio  licit 
a  certificate 
of  the  taking 
of  iocb  ac- 
knowledg- 
ment to  the 
effect  here 
mentioned. 


other  mark  for  the  fmrpote  of  tdentification^'] 
this  day  prodaced  before  me  [or  us]  and  acknow- 
ledged by  therein  named  to  be  her 
act  and  deed;  previous  to  which  acknowledg- 
ment the  said  was  examined  by  me  [or 
us]  separately  and  apart  from  her  husband,  touch- 
ing her  knowledge  of  the  contents  of  the  said. 
deed  and  her  consent  thereto,  and  declared  the 
same  to  be  freely  and  voluntarily  executed  by 
her.' 

Certi/icaie  of  Acknowledgment. 

And  the  same  j  udse,  master  in  chancery,  or  com- 
missioners, shall  also  sign  a  certificate  of  the  taking 
of  such  acknowledgement,  to  be  written  or  in- 
grossed  on  a  separate  piece  of  parchment,  which 
certificate,  subject  to  any  alteratioh  which  may 
from  time  to  time  be  directed  by  the  Court  of 
Common  Pleas,  shall  be  to  the  following  effect ; 
videlicet, 

*  These  are  to  certify  that  on  the  day 

<  of  ,  in  the  year  one  thousand  eight  hundred 
^  and        ,  before  me  the  undersigned  Sir  Nicholas 

*  Conyngham  Tindcdy  Lord  Chief  Justice  of  the 
^  Court  of  Common  Pleas  at  Wetimuuter,  [or  hetbre 

*  me  Sir  James  Parker  knight,  one  of  the  justices  of 
'  the  Court  of  King's  Bench  at  Westminster;  or 

*  before  me  the  undersigned  James  Wtlliam  Farrer, 

*  one  of  the  masters  in  ordinary  of  the  Court  of 

*  Chancery  ;  or  before  us  A.  B.  and  C.  Z>. 

*  two  of  the  perpetual  commissioners  ap- 

*  pointed  for  the  for  taking  the  acknow- 

*  ledgments  of  deeds  by  married  women,  pursuant 

*  to  an  act  passed  in  the  year  of  the  reign 

*  of  his  Majesty  King  WiUiam  the  Fourth,  intituled 

*  An  Act  [insert  the  title  of  this  Act"] ;  or  before  us 

*  the  undersigned  A,  B,  and  C,  D, 

*  two  of  the  commissioners  especially  appointed 

*  pursuant  to  an  act  passed  in  the  year  of 

<  the  reign  of  his  Majesty  King  WiUiam  the  Fourth, 

*  intituled  An  Act  [insert  thejUle  of  this  Act,"]  for 

*  taking  the  acknowledgment  •f  any  deed  by 
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<  the  wife  of  ]  appeared  per- 

*  tonaUy  the  wife  of  axkd 

*  produced  a  certain  indencure,  marked  [^kere  add 

*  the  mark^']  bearing  date  the  day  of 

*  and  mwLe  between  [uisert  the  namee  ef 

*  the  foriieSf]  and  acknowledged  the  same  to  1>e 

/  ber  act  and  deed :  (g)  And  I  [or  we]  do  herebjr 

\  certify  that  the  said  was,  at  the  time 

'  of  her  acknowledging  the  said  deed,  of  full  age 

*  and  competent  understanding,  and  that  she  was 

*  examined  by  me  [or  us],  apart  from  her  husband, 

*  toudiing  her  knowledge  of  the  contents  of  the 

<  said  d^,  and  that  she  freely  and  voluntarily 

*  consented  to  the  same.' 

(g)  When  the  above  form  of  oertiiicate  to  be  made  by  commis- 
flooefs  for  takiDg  the  aeknowledgmeikts  of  manied  w<nnen,  will 
not  ant  the  paitumlar  circumstances  of  the  case,  the  Court  of 
C.  P.  will  make  a  apedal  order  for  the  alteration  in  that  ease. 
Thuswherelandflwjere  vested  in  two  infont  females,  one  of  whom 
was  married,  and  a  conveyance  had  been  ordered  to  be  made 
in  pursvanee  of  the  stat  11  Geo.  4  and  1  Will.  4,  c.  60, 
as.  6,  7,  the  oommissioners  for  taking  the  acknowledgment 
having  refused  to  take  the  acknowledgment,  the  court  directed 
them  to  take  it,  and  to  omit  the  words  "  of  fall  age"  in  the 
eoiiBcale.  (^In  re  Luke,  5  Moore  &  Scott,  80 ;  S.  C.  1  Bing. 
N.  R.  265.)  The  certificate  of  the  acknowledgments  of  two 
manied  women,  taken  under  the  8  &  4  Will.  4,  c.  74,  stated 
tbem  te  have  acknowledged  the  execution  of  indentures  of  lease 
and  rdease ;  they  were  parties  only  to  the  indenture  of  release. 
The  court,  upon  motion,  refused  to  order  the  amendment  of  the 
certifiGate.    (Ex  parte  WUty  and  Salt,  9  Dowl.  P.  C.  838.) 


FUmg  of  Certificate  with  Affidavit. 

LXXXV.  And  be  it  fiirther  enacted,  that  every  Certiscate, 
such  certificate  as  a&resaid  of  the  taking  of  an  ^Ji'i^^Jf^ 
acknowledgnient  by  a  married  woman  of  any  suda  tame,  to  be 
deed  as  amresaid,  together  with  an  affidavit  by  l^^offle^ 
aome  person  verifying  the  same,  and  the  signature  <>'  ^«  ^o^^ 
thereof  by  the  party  by  whom  the  same  shall  pur-  pieJ,'"^!^^^ 
port  to  be  signed,  shall  be  lodged  with  Bome^^[^<^^ 
officer  of  the  Court  of  Common  Pleas  at  West-  be^sM  or 
mmater,  to  be  appointed  as  hereinafter  mentiinied;  ^J|^  ^^ 


dS4  3  &  4  William  IV.  c.  74« 

and  such  officer  shall  examine  the  certificate,  and 
see  that  it  is  duly  signed,  either  by  some  judge  or 
master  in  chancery,  or  by  two  commissioners  ap- 
pointed pursuant  to  this  act,  and  duly  verified  by 
affidavit  as  aforesaid,  and  shall  also  see  that  it 
contains  such  statement  of  particulars,  as  to  the 
consent  of  the  married  woman,  as  shall  from  timr# 
to  time  be  required  in  that  behalf;  and  if  all  thev  ^ 
requisites  in  this  act  in  regard  to  the  certificate 
shall  have  been  complied  with,  then  such  officer 
shall  cause  the  said  certificate  and  the  affidavit  to 
be  filed  of  record  in  the  said  Court  of  Common 
Pleas. 

Effect  offUng  Certificate^  relation  hack. 

On  flUng  ecr-     LXXXVI.  And  be  it  further  enacted,  that  when 
^^I'h^^    the  certificate  of  the  acknowledgment  of  a  deed  by 
rdftUoB,  to     a  married  woman  shall  be  so  filed  of  record  as 
iSom1in«  of  aforesaid,  the  deed  so  acknowledged  shall,  so  far 
AckDowiedg-  as  regards  the  disposition,  release,  surrender,  or 
extinguishment  thereby   made  by   any  married 
woman  whose  acknowledgment  shall  be  so  certi- 
fied concerning  any  lands  or  money  comprised  in 
such  deed,  take  effect  from  the  time  of  its  being 
acknowledged,  and  the  subsequent  filing  of  such 
certificate  as  aforesaid  shall  have  relation  to  such 
acknowledgpxient. 


The  oflcer 
with  whom 
the  certifi- 
cates are 
loAwtA  to 
male  an 
index  of  the 
aame. 


Index  of  Certificates, 

LXXXVII.  And  be  it  further  enacted,  that  the 
officer  of  the  Court  of  Common  Pleas,  with  whom 
such  certificates  as  aforesaid  shall  be  lodged,  shall 
make  and  keep  an  index  of  the  same,  and  such 
index  shall  contain  the  names  of  the  married 
women  and  their  husbands  alphabetically  arranged, 
and  the  dates  of  such  certificates  and  of  the  deeds 
to  which  the  same  shall  respectively  relate,  and 
such  other  particulars  as  shall  be  found  con- 
venient ;  and  every  such  certificate  shall  be  en- 
tered in  the  index  as  soon  as  may  be  after  such 
certificate  shall  have  been  filed. 


ALIBKAnOK  BY  KAREIED  WOMBK.  985 

Copies  of  Certificate — Evidence. 

LXXXVni.  And  be  it  further  enacted,  that  ooeer  to 
after  the  filing  of  any  such  certificate  as  aforesaid^  copy^oreerti- 
the  officer  with   whom  the  certificate   shall  be  '^.^.^i^fi 
lodged  shall  at  any  time  deliver  a  copy,  signed  by  be  crideocc. 
him,  of  any  such  certificate  to  any  person  applying 
for  such  copy ;  and  every  such  copy  shall  be  re- 
ceived as  evidence  of  the  acknowledgment  of  the 
deed  to  which  such  certificate  shall  refer. 

Power  of  Court  of  Common  Pleas  defined. 

LXXXIX.  And  be  it  further  enacted,  that  the  ^^^l^^'^ 
Lord  Chief  Justice  of  the  Court  of  Common  Pleas  viento^^ 
at  Westminster  shall  fi-om  time  to  time  »PPo>>^t  J8KJf"'J|'lJ 
the  person  who  shall  be  the  officer  with  whom  whom  the 
such  certificates  as  aforesaid  shall  for  the  time  .£[11°^**' 
being  be  lodged^  and  may  remove  him  at  pleasure;  lodged;  ud 
and  the  Court  of  Common  Pleas  at  Westminster  5Sjk?oIde« 
shall  also  from  time  to  time  make  such  orders  and  touching  the 
regulations  as  the  court  shall  think  fit  touching  roem!)raD-*^°' 
the  mode  of  examination  to  be  pursued  by  the  f  <"?*•  <^^I|*~ 
commtssioners  to  be  appomted  under  this  act,  and  davits,  &c. 
touching  the  particular  matters  to  be  mentioned  in 
such  memorandums  and  certificates  as  aforesaid, 
and  the  affidavits  verifying  the  certificates,  and 
the  time  within  which  any  of  the  aforesaid  pro- 
ceedings shall  take  place,  and  touching  the  amount 
of  the  fees  or  charges  to  be  paid  for  the  copies  to 
be  delivered  by  the  clerks  of  the  peace  or  their 
deputies,  or  by  the  officer  of  the  said  court,  as 
hereinbefore  directed,  and  also  of  the  fees   or 
diargea  to  be  paid  for  taking  acknowledgments 
of  deeds  anfl  for  examining  married  women,  and 
for  the  proceedings,  matters,  and  things  required 
by  this  act  to  be  had,  done,  and  executed  for 
completing  and  giving  effect  to  such  achnowledg- 
ments  and  examinations,  (h) 

(h)  Mr.  Thomas  Sherwood,  of  Seijeant8*-Inn,  Chancoy 
Lane,  has  been  appointed  regiatrar  of  certificatea  and  affidavits 

s 
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of  acknowledgments  by  married  women  under  tlie  abore 

statute. 


DisposiHon  rf  EqmUMe  Intern/^. 
AaMtttkd         XC.  And  be  it  further  enacted,  that  in  every 
•eiHinteW  ^  ^'^'^  ^  which  a  busband  and  wife  sball^  either  m 
examined  on  or  out  of  oourt,  surrender  into  the  hands  of  the 
or*aneqait!^ lord of  a  Qumor  any  lands  Held  bv  copy  of  oout 
abi«  e«gt«  <B  roll,  parcel  of  the  manor,  and  in  which  she  akm^ 
ifrach  e«ut?  or  shc  and  her  husband  in  her  right,  may  have  an 
were  legal,    equitable  estate,  the  wife  shall,  upon   such  sur- 
render being  made,  be  separately  examined  by  the 
person  takmff  the  surrender  in  the  same  manaer 
as  she  would  have  been  if  the  estate  to  which  she 
alone,  or  she  and  her  husband  in  her  right,  may 
be  entitled  in  such  lands  were  an  estate  at  hiw 
instead  of  a  mere  estate  in  equity ;  and  every  socii 
surrender,  when  such  examination  shall  be  taJoeUt 
shall  be  binding  on  the  married  woman  and  sB 
persons  claiming  under  her;  and  all  surrendeiv 
heretofore  made  of  lands  similarly  circumstaaoed, 
where  the  wife  shall  have  been  separately  exa- 
mined by  the  person  taking  the  surrender,  are 
hereby  declared  to  be  good  and  valid,  (i) 

(t)  A  feme  covert  who  surrenders  copyhold  lands  ovght 
previously  to  be  examined  separately  from  ner  husband  by  the 
steward  o^  the  manor,  although  by  special  custom  soch  exa- 
mination may  be  made  before  two  eastomary  tenants.    (^Driam' 
d.  Berry  r.  Thomptom^  4  Taunt.  293.    See  1  Watk«  on  Cflf. 
by  Gov.  89.)    A  custom  in  a  manor  rejqniied  that  the  eonsent 
of  the  husband  to  the  surrender  by  his  wife,  should  be  ex- 
pressed in  the  surrender  and  admission.    A  snnender  ivas 
made  by  the  wife  at  a  general  court,  and  the  hurfiand  wai 
present  at  that  court,  but  in  the  surrender  his  consent  w»  not 
expressed :  it  was  held  that  the  surrender  was  iaoperaliTe,  and 
that  the  court  could  not  infer  from  circumstances  that  the 
husband's  consent  had  been  riven.    It  seems  that  such  t 
surrender  would  not  be  good  even  if  Ae  husband  were 
divested  of  all  property  at  the  time.    (Doed.  Shsltmi  v.  SkeUm, 
4  Nev.  &  M.  857;  3  Ad.  &  £11.265;  I  Harr.  &  WoL  287.) 
A  feme  covert  entitled  to  a  copyhold,  surrendered  it  afker 
aecret  examination  by  the  steward,  to  llie  use  of  her  hmsbaid, 
with  his  asMnt*  testified  by  his  immediate  admittanoe»  and 
such  surrender  was  held  valid.    (^Seaman  v.  Mow,  3  Bing* 
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|78|  11  Moore.  243;  seo  Wcod y.  Latabink,  6  Jur.  740.) 
%.  coalafn  for  a  feme  eovert  to  snrreAder  her  cop]iio1d  Umv 
■ritbovt  the  aaient  of  li6rlnifbBnd,is  bad.    (5immm  d.  ffiat 


IHtpenMoHon  mth  Husband! t  Concurrence. 

XCI*  Provided  «iw«yt,  and  be  it  fiinfaer  eB-coBftor 
wtbad^  that  if  a  husband  sball^  in  consequence  of  S?^S?.l^ 
beine  a  lunatic,  idiot,  or  of  unsound  mind,  and  caM  of «  hoi- 
wjiewer  he  dull  have  been  found  such  by  inqui-  iJUIJfii^^ 
Bition  or  not,  or  shall  from  any  other  canse  be  mty  dUpeolM 
incaptUe  of  executing  a  deed,  or  of  making  a  ^^^^ 
surrender  of  lands  held  by  copy  of  court  roll,  or  oept  where 

— .m.  •,  ,     .,  •  •',     *^^  ,         .    ./,      the  Lord 


if  his  residenoe  shall  not  be  known,  or  he  shall  be  chaoceUor 
In  piriaeoL  or  shall  be  liviiig  anart  from  his  wife,  ^*  ^^^^ 
«il£er  1?  mMual  conMoT^  ly  aeatence  of  di.  S;::::?;^'^. 
▼oroe,  or  in  consequence  of  his  being  transported  JjJ*co5rt*of 
bejrond  the  seas,  or  from  any  other  cause  what-  Chancery, 
soever,  it  shall  be  lawful  for  the  Court  of  Common  ^e^,^  « 
Pleas  at  Westminster,  by  an  order  to  be  made  in  aetuement  ia 
a  smmnai'y  way  upcm  the  applieati<m  of  the  wife,  Huban^^ 
and  upon  such  evidence  as  to  the  said  court  shall 
seem  meet,  to  dispense  with  the  concurrence  of 
Che  httsband  in  any  case  in  which  his  ooncurrenoe 
is  required  by  this  act  or  otherwise ;  and  all  acts, 
deeds,  or  surrenders  to  be  done,  executed,  or 
Boade  by  the  wife  in  pursuance  of  such  order,  in 
legaxd  to  lands  of  any  tmiure,  or  in  regard  to 
money  subject  to  be  invested  in  the  purchase  of 
lands,  ^all  be  done,  executed,  or  made  by  her  in 
the  same  manner  as  if  she  were  a  feme  sole,  and 
when  done,  executed,  or  made  by  her  shall  (but 
witkoBt  prejpidioe  to  the  rights  of  the  husband  as 
then  existing  independently  of  this  act)  be  as 
good  and  vsuid  as  they  would  have  been  if  the 
husband  had  concurred  (k) :  Provided  always,  that 
this  clause  shall  not  extend  to  the  case  of  a  mar- 
ried woman  where  under  this  act  the  Lord  High 
Chancellor,  Lord  Keeper  or  Lords  Commissioners 
for  the  custody  of  the  great  seal,  or  other  the  per- 
lon  or  persona  intrusted  with  the  care  and  com- 

sit 
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mttment  of  the  custody  of  the  persons  and  estate 
of  persons  found  lunatic,  idiot,  and  of  imsouxM 
mindy  or  his  Majesty's  High  Court  of  Chancery, 
shall  he  the  protector  of  a  setdement  in  lien  of  hei 
husband. 

Orders  onder      (k)  Upon  the  affidavit  of  a  married  woman  that  her  husband 

this  let  dill-    had  absconded  in  1831  after  committing  an  act  of  bankruptc^i 

Ks^od't       ^"^  never  been  beard  of  once,  but  was  beliered  to  be  n 

concarreoce.  America,  leave  was  granted  for  her  to  pass  her  contingent  lift 

interest  in  certain  freehold  property,  narsuant  to  the  77tb  and 

91st  sections  of  this  act.    (£x  parU  Mary  Oiii,  1  Bing.  New 

Rep.  168.) 

The  reporter  of  the  above  case  was  mistaken  in  supposni 
the  life  estate  of  the  wife  to  be  contingent,  the  estate  vras  hmitea 
to  the  husband  for  life,  with  remainder  to  trostees  daring  hii 
life  to  preserve,  with  remainder  to  the  wife    for  life,  with 
several  remainders  over.    (See  Cruise's  Dig.  vol.  tu.,  p  h 
4th  ed.)    The  Court  of  Common  Pleas  authorised  a  tenie 
covert  to  convev  her  copyhold  property,  her  husband  having 
resided  abroad  &r  more  than  twenty  years  with  another  woman. 
(3  &  4  WUl.  4,  c.  74.  ss.  77,  91.     Ex  paru  Shirley,  5  Bing. 
N.  S.  226 ;  7  Dowl.  P.  C.  258.)   In  support  of  an  applicatioa 
for  an  order  to  dispense  with  the  concurrence  of  the  ansbaod 
of  a  married  woman  to  the  deeds  of  conveyance  of  certain  pro- 
per^, under  the  3  &  4  Will.  4,  c.  74,  s.  91 ,  it  was  sworn,  that 
the  husband  had  absconded  from  home,  and  had  since  sailed 
for  Port  Philip ;  that  since  the  departure  of  the  ship,  his  wife 
had  heard  notning  of  him,  and  that  she  believed  him  to  be  on 
bis  said  voya^ ;  Uiat  her  husband  had  been  made  a  banluvpc, 
and  that  her  mterest  in  the  property  in  question  passed  to  his 
assignees ;  and  sJso,  that  her  husbana  having  sold  the  property, 
she  was  desirous  of  completing  the  conveyance  :  beld  sum* 
dent.    (Ex  parte  Stont,  9  Dowl.  P.  C.  843.)     The  cout 
granted  leave  to  take  the  acknowledgment  of  a  married  woman 
without  the  concurrence  of  her  husband,  under  sectioof  75 
and  91  oftbe3&4  Will.  4,  c.  74 ;  where  it  appeared  that  the 
parties  lived  together  only  seventeen  weeks  after  marriage* 
m  1 829,  when  the  husband  went  away,  and  the  wife  <^ 
many  inquiries  was  not  able  to  find  hun.    (Anon,  2  Jurist, 
945,  C.  P.) 

An  order  that  a  married  woman  might  be  at  liberty  to  makCf 
without  the  concurrence  of  her  husband,  a  disposition  of  lan<i» 
to  which  she  was  entitled  as  tenant  in  tail  in  possession,  an4 
tenant  in  fee  simple,  was  made  on  affidavit  that  the  wi/e  iv 
entitled  to  the  propoty,  that  she  and  her  husband  lived  sepa- 
rate from  each  other,  and  that  he  had  been  found  a  lunatic  by 
inquisition  in  1833.  (£x  parU  Themas,  4  Moore  &  ^^^f 
331.) 
So  an  order  for  dispensing  with  the  husband's  concuneace 
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on  aflBdaTit,  stating  the  mairiaffe  in  1816 ;  that,  in 
1820,  the  hmhand  left  his  wife,  and  that  ue  had  net er  heard 
cC  er  leoeiTed  any  information  respecting  him  since,  and  that 
lis  praeat  residenoe  was  altogether  unknown  to  her ;  that  she 
vss  entitled  in  her  own  right  to  the  entirety  of  certain  copyhold 
iraniseB,  which  she  had  been  compelled  to  morteage ;  and 
ikaly  if  the  application  were  not  grsnted,  she  wonUf  he  liable 
to  incur  a  forfeitiire.    (Ex  parte  Shuttlewortk,  4  Moore  U 
Scott,  332,  n.  ( b.))    In  support  of  an  application  for  a  married 
woman  to  be  permitted  to  con?ey  her  interest  in  an  estate, 
vithoai  the  concurrence  of  her  husband,  an  affidavit  was  pro- 
duced, Bwom  by  the  sister  of  the  married  woman,  who  stated 
that  the  pefson  on  whose  behalf  the  application  was  made  was 
ipeccMoM,  the  court  refosed  to  grant  the  application  without 
an  affidavit  that  the  manied  woman  herself  had  been  exa- 
mined.   (In  Tt  Williams,  2  Scott,  N.  R.  120 ;  1  Mann.  & 
6. 881 ;  9  Dowl.  P.  C.  72.)    The  court  will  not  dispense  with 
the  affidavit  of  a  manied  woman  herself,  upon  an  application 
under  the  9)8t  sect,  of  the  3  &  4  W.  4,  c  74,  for  an  order  for 
the  conveyance  of  the  properhr  of  the  wife,  without  the  con- 
cnnenee  of  her  husband.    (&  paru  Bruce,  9  DowL  P.  C. 
840.) 

If  a  married  woman  levied  a  fine  as  a /sms  sole  of  her  own  As  to  ftaes  by 
aheritance,  without  her  Auifrand,  it  bound  her  and  her  heirs,  d**>''^^  ^^ 
•  becMise  th^  were  estopped  from  claiming  the  lands,  and  could 
sot  be  admitted  to  aver,  contrary  to  the  record,  that  she  was  a 
nttried  woman,  unless  the  husband  avoided  the  fine  by  entry ; 
ia  whidi  case  ihe  whole  estate  revested  in  the  husband  and 
wife,  because  no  act  of  the  wife  alone  can  transfer  that  interest 
wioeh  the  marriage  has  vested  in  the  husband.    (Hob.  225 ; 
£crl  cf  BedfortTt  case,  7  Rep.  8  ;  Co.  Bead.  7  Perk.  s.  20 ; 
8hep.  T.  7.)    But  a  fine  levied  by  a  woman  alone,  if  it  ap- 
peared by  the  record  that  she  was  married,  was  void.    ( 1  Sid. 
122.)   A  fine  levied  of  the  wife's  estate  must,  in  order  to  have 
valkfitjr,  be  the  joint  act  of  her  and  her  husband.    (Bell  v. 
Bell,  1 U.  &  G.  temp.  Plunket,  58 ;  see  Dumford  v.  Lane, 
1  Br.  C.  C.  109 ;  MiUer  v.  Lord  Harewood,  18  Ves.  275.) 

There  seems  to  be  no  case  in  which  the  court  has  authen- 
tiealed  a  fine  levied  by  a  married  woman  without  her  husband ; 
aUxngfa,  where  a  husband  was  abroad,  the  court  allowed  a 
fine  to  be  acknowledged  de  bene  etee,  (Moreau*s  case,  2  Bla. 
R.  1306.)  So  where  the  estate  of  a  married  woman  had  been 
nplariy  sold  with  the  consent  of  the  husband,  when  of  per- 
iBctly  soond  mind,  and  the  conveyance  was  executed  by  him, 
ud  the  pnrchase-mone^  paid,  and  some  difficulty  was  sub* 
seqaently  made  in  allowmg  a  fine  to  pass,  on  account  of  the 
cogniior  being  9.  feme  covert,  and  her  husband  at  that  time  in 
t  itate  of  mental  incapacity,  the  court  on  application  refused 
to  mske  any  order  on  the  subject,  but  intimated  that  there  was 
BO  objection  to  the  acknowledgment  of  the  fine  being  taken, 
td&ig  veUat  qtuntum  valere  potett.    (Stead  v.  Isard,  1  Bos* 
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k  PbH.  N.  R.  312.)  In  «  wtbeeoogat  ow  ti»  eo«t  rtfoKd 
i»  wtegfere  in  pMMPg  •  in»l«nBa  by  >  ■twwd  wopimi  ialhe 
•baeaoe  of  her  hwbtuid,  wlw,  h»nng  be— 1>  «  lwilu»pt,  hai 
enittod  to  wamik^er  hiMRlf,  eai  wie  geoe  bujiwii  smu  (JBc 
farte  Abnwy,  1  Teuirt.  37.)  80  where  a  fent-cliarg*  {MjiMb 
te  m/<fM  C0eert  for  her  Kfe  was  eeld  for  a  valiAMe  niBBaJera 
liott  by  hcneK  and  berhwiiaadp  wIm  reeeiweA  tk#  pwdiaev* 
noney,  and  botk  exeeated  adeed  of  conveyenee ;  o»  an  eppK- 
catioii  that  the  wife  might  be  allowed  to  levy  a  ^ne  of  the  lam* 
ehvge  without  her  hoebaad,  the  eoatt  nifmni  to  intaHbn^ 
aKhongh  the  husband  wai  separated  from  the  wife*  wlio  w« 
ignorant  where  he  wae  to  be  lonnd,  after  haiviai;  made  dAigurt 
search  for  him.    (ErptnlB  St.  G§arg0,  8  Taont.  GOO,} 

Where  the  aeknowledgmeat  of  a  perhr  to  a  fiae  was  takes 
befere  eomraisnonerB  who  were  aware  ef  the  ftiec  of  her  beiw 
a  married  woman,  and  of  the  non-concanence  of  her  huabanat 
bet  the  parties  were  liring  separate  under  a  deed,  hy  which  tlM 
hasbaad  covenanted  net  to  interfere  with  his  wiis^i 


flfee  oonrt  refuted  to  revene  the  ine,  st  the  inolMiee  of  ut 
husband,  but  left  him  to  his  coomioa  law  remedy.  (OUcfc  ▼• 
Booth  and  oihtn,  4  Moore  &  Scett,  46€i) 

By  Stat  6  Geo.  4,  c.  74,  s.  5,  re-enacted  by  I  Will.  4,  €•  90, 
s.  8,  k  s  provided,  that  where  it  is  unoertun  whether  a  trustee 
be  living  or  dead,  or,  if  known  to  be  dead,  it  aball  not  he 
known  who  is  his  faeir,  or  if  each  heir,  behv  known,  shafl 
itfae  or  neglect,  within  the  tine  specMed  by  uie  net,  ta  oon- 
vey,  the  Court  of  Chaaeery  may  appoint  a  penon  to  eenotf 
in  the  i^ace  of  sueh  missing  Uiiiiea.  In  a  me  ansa,  wfaoe  it 
appeared  that  a  trustee  had  died  in  1797,  and  hie  her  at  laWf 
a  female,  having  married  a  sCrolliiiqg  pkm  many  yeara  befei^ 
and  who  had  never  since  been  hesra  of,  the  Court  of  Chan- 
cery, under  the  6  Geo.  4,  o.  74,  s.  5,  appuiBted  a  parsea  ts 
ooBvey  in  the  place  of  the  hasband  and  wife,  and  the  Coert  sf 
Common  Pleas  allowed  a  fine  levied  by  the  trusiM  instead  tf 
the  husband  and  wife  to  pass,  without  mvestigatMig  the  huM, 
but  proceeding  on  the  oraer  of  the  Chancellor.  {Joohoon,  desk 
Ward  and  vf^o,  conuBBes,  2  Moore  &  Scott,  666;  S.  C.  9 
Bing.399.) 

By  Stat.  7  Anne,  c.  19,  infant  trusteea  were  empowered,  liy 
the  &eetion  of  the  Court  of  Chancery  or  Exchequer,  to  ooih 
vey  and  assure  lands  vested  in  them  in  fee  on  trust,  or  by  wot 
of  mortgage,  under  which  orders  were  made  dSrec^R  *af" 
infents  to  convey  by  fine  or  common  recoveiy,  when  ue  eir- 
eamstances  required  it;  (£r  pert*  Bomot,  3  Atk.  164;  ^ 
pmru  Mairo,  3  Atk.  479 ;  £c  parts  Jokmtm,  Id.  669;  Anm. 
Com.  Rep.  615  ;)  and  now  the  court  will  order  the  acknow- 
ledgment of  an  infant /«flw  caoort,  who  is  a  trustee,  to  be  tak9> 
(See  ems,  p.  888,  a.  (g).> 

Where  in  a  deed  of  separation  between  husband  and  wim» 
it  waa  agreed  that  the  wifb  should  thencefbrth  eajoy  to  hsr 
own  use  all  such  estates,  real  and  personal,  as  should  cesse  ta 
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k«  damg  hte  MverterB,  a  svneadei  «f  a  eopyhold  estate  to 
wUdi  she  was  entitled^  wxtlwat  the  concurrence  of  her  has* 
Imd,  was  held  valid.  (C&mpton  y.  Collinsvn,  I  H.  Bl.  334 ; 
&.C.ftB*e^C.C.376,BOteby£d«i.>  B«t  the  autiiority  ef 
thb  case  is  qnoiioiiaUe,  (lee  fimiAatt  v.  J3^,  Ambl.  467 ;) 
far  the  judgment  in  tfaie  case  was  founded  partly  upon  the 
epmon  since  exploded,  (Manhal  v.  Ttutton,  8  T.  R.  S&,)  that 
m/sHs  eawtrt  ni^t,  after  articles  of  separation,  be  eonsuiered  at 
Mw  as  staiufing  in  the  situation  of  a  feme  teU,  and  partly  on  the 
mmad  that  a  sumnder  by  the  wife  alone  might  bind  her  and 
Bcr  heiis,  by  analoQf  to  the  operation  of  her  fine,  (Helps  v. 
Meref^,  2  B.  &  ^d.  242,)  an  analogy  not  adopted  in  cases 
of  copyhdds.  (2  Wils.  2 ;  1  Yes.  sen.  230.  See  anU,  pp. 
310, 311.) 

It  seems  that  a  special  custom  may  authorise  a  surrender  by 
te  wife  alone,  witn  the  assent  of  the  husband.  (Taylor  v. 
naUpe,  1  Ves.  sen.  229 ;  1  Watk.  on  Cop.  64.)  But  a  cus- 
tma  far  the  wile  to  dispose  of  her  copyhold  estate  by  surrender 
widiont  the  husband's  assent  is  bad.  (Stevent  v.  Tyrrell,  2 
Wik.  1.  See  White  v.  Driiwr,  4  TftunL  294 ;  Doe  d.  Nether^ 
eeU  T.  fiortis,  5  B.  6c  Aid.  492 ;  Wood  ▼.  Lambirih,  5  Jur. 
740.) 

It  was  held,  that  a  surrender  of  a  copyhold  estate,  to  which  a 
fime  evmrt  was  entiUed,  after  secret  examination  b^tiie  steward, 
10  the  use  of  her  husband,  in  his  presence  and  with  his  assent, 
teidfied  by  his  immediate  admittance,  was  valid  (Seaman  and 
eAert  ▼•  Ifav,  3  Bing.  37B ;  S.  C.  II  Moore,  243 ;  see  anU, 
^386,B.(t).) 


IRELAND.  9 

XCII.  Aod  be  it  further  eoacted,  tbat  this  ict  irtiud. 
shaH  not  extend  to  Ireland,  except  where  the  same 
is  expressly  mentioned.  (/) 

0)  By4&5Win.4,e.92,theproyinon8ofthi8aethave 
beeo  eitemled  to  Ireland,  with  the  omission  of  sections  4, 6, 
iDd  6,  (mtf ,  an.  286-*289,)  relating  to  lands  heU  l^  aneieiit 
«kBcsne,  andsedkms  60, 51, 52, 53, 54,  (oatf,  pp.  337— 343,) 
€6, 76, 90,  rela^  to  copyholds,  (see anU,  p.  354, 863, 386.) 
nie  other  variations  between  the  two  statutes  have  been 
■Imdy  notioed.  (See  mts,  pp.  270,  298,  304,  305,  306, 
166, 857,  361, 363,  371.) 

XCIII.  And  be  it  further  enacted  that  this  act.  Act  may  be 
or  any  part  thereof,  may  be  altered,  varied,  or  re-  jJJJiJi***^ 
pealed  by  any  act  or  acts  to  be  passed  in  the 
present  session  of  parliament. 


$9ft  3  &  4  William  IV.  c.  74. 

ORDERS  OF  THE  JUDGES  OF  THE  COURT   OF   GOMMON 
PLEAS,  MADE   IN   PURSUANCE  OF  THE  ABOVE  ACT. 

The  following  Orders,  in  pursuance  of  the  above  act,  were 
made  in  Michaelmas  Term,  1833. 

*'  Whxrbas  by  the  84th  section  of  the  statute  made  in  the 
3d  and  4th  years  of  the  reign  of  his  present  majestv,  chap.  74, 
intituled  "  An  Act  for  the  Abolition  of  Fines  and  Recoveries, 
y  «nd  for  the  Substitution  of  more  simple  modes  of  Assaranoe,'' 

^^  ^  the  Court  of  Common  Pleas  is  authorized  from  time  to  time  to 

make  alterations  in  the  memorandums  and  oertiBoates  in  the 
said  section  mentioned. 

"  And  wmsrbas,  by  the  89th  section  of  the  said  act  it  is 
enacted,  that  the  Lord  Chief  Justice  of  the  Court  of  Conunon 
Pleas  at  Westminster  shall  from  time  to  time  appoint  the  per- 
son who  shall  be  the  officer  with  whom  such  certificates  as  in 
the  said  act  are  mentioned  shall  for  the  time  being  be  lodged, 
and  may  remove  him  at  pleasure,  and  that  the  court  of  Com- 
mon Pleas  at  Westminster  shall  also  from  time  to  time  make 
such  orders  and  regulations  as  the  said  Court  shall  think  fit 
touching  the  mode  of  examination  to  be  pursued  by  the  com- 
missioners  to  be  appointed  under  the  said  act,  and  touching 
the  particular  matters  to  be  mentioned  in  such  memorandums 
and  certificates  as  therdn  mentioned,  and  the  affidavits  verify- 
in|;  ^e  certificates  and  the  time  within  which  any  of  the  afore- 
said proceedings  shall  take  place ;  now  it  is  oanxRED,  that  in 
addition  to  the  form  of  the  certificate  mentioned  in  the  84th 
section  of  the  said  act,  after  stating  tke  names  of  the  parties 
and  the  words,  '  and  acknowledge  the  same  to  be  her  act  and 
deed,'  the  following  words  should  be  inserted, '  And  I  (or  we) 
do  fimher  certify,  that  the  several  premises  comprised  in  the 
said  indenture  are  situate  in  the  panxh  or  several  parishes  and 
place  or  places  following,  that  is  to  say,  in  the  parishes  of 
(as  the  case  may  be)  in  the  county  of 

"  And  rr  is  fukther  ordbakd,  that  where  the  acknow- 
ledgments shall  be  made  before  commissioners  appointed  under 
the  said  act,  one  at  least  of  the  said  comnussioners  shall  be  a 
person  who  is  not  concerned  as  the  attorney,  solicitor,  or  agent, 
or  clerk  to  the  attorney,  solicitor,  or  affent  of  any  of  the  parties 
in  the  transaction  giving  occasion  to  me  taking  such  acknow- 
ledgment, and  that  in  tne  affidavit  verifying  tEe  certificate,  it 
shall  be  deposed,  in  addition  to  the  verification  thereof,  that 
one  or  more  of  the  persons  making  such  affidavit  knew  the 
person  or  persons  making  such  aclmowledgment,  and  that  at 
the  time  of  making  such  acknowledgment  the  person  or  persons 
making  the  same  was  or  were  ot  full  age  and  competent 
understanding,  and  that  one  at  least  of  the  commissioners 
taking  such  adLoowledgment  is  not  the  attorney,  solicitor  or 
ag|ent,  or  clerk  to  the  attorney,  solicitor,  or  agent  of  any  of  the 
said  parties,  and  that  the  names  and  residoices  of  the  said 
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cffliimwBoners,  snd  also  the  place  or  places  where  such 
adoioirled^pneiit  or  aekoowledgments  shall  be  taken,  shall  be 
anmtioned  in  such  affidavit 

"AifD  IT  IB  FURTHBB  ORDXRBD,  that  the  commMUJoners  do 
iaqoire  of  married  women  whether  they  intend  to  eive  up  their 
mferest  in  the  estate  to  be  passed  by  such  deed,  without  naving 
•oypnmoon  made  for  them  in  return  for,  or  in  consequence 
el  their  80  giving  up  such  interest,  and  if  it  appears  that  any 
ptoviBon  is  to  be  made  for  any  such  married  woman,  they 
shall  not  take  her  acknowledgment  until  they  are  satisfied  that 
sach  povision  has  been  actually  made,  and  one  of  the  said 
commmionerB  shall  state  in  the  affidavit  so  to  be  made  as 
a&resaid  that  such  inquiry  was  made,  and  also  the  answer 
given  thereto,  and  where  any  such  provision  has  been  agre«i 
to  be  made  that  he  the  said  commissioner  is  satisfied  that  the 
same  has  been  made,  and  where  such  married  woman  in 
answer  to  such  inquiry  shall  declare  that  she  intends  to  give  up 
her  interest  without  any  provision,  that  he  the  said  commis- 
aioner  has  no  reason  to  doubt  the  truth  of  such  declaration, 
and  verOy  believes  the  same  to  be  true, 

"  Am  rr  n  hbruy  furtbbb  oRBXRin,  that  the  affidavits 
▼cn^^ing  such  certificate,  where  the  acknowledgment  is  taken 
by  a  judge  or  master  in  chancery,  be  in  the  form  hereunto 
aanesed,  marked  A.,  and  where  before  any  of  the  oommis- 
aooers  appointed  in  pursuance  of  the  said  act,  in  the  form 
hereunto  annexed  marked  B.  with  such  variations  only  as  the 
circumstances  of  the  case  shall  render  necessary. 

*'  AwD  IT  IS  HEREBY  ruRTHER  ORDSRBD,  that  the  Certificates 
and  the  affidavits  verifying  the  same  shall  be  delivered  to  the 
officer  to  be  so  appointed  within  one  month  from  the  making 
the  acknowledgment,  and  that  the  officer  shall  not  receive  the 
same  alter  that  time  without  the  direction  of  the  court  or  a 
judge. 

N.  C.  TiNOAL. 

S.  Gasbleb, 

J.  B.  BOSANQUBT. 

£.  H,  Alderson." 


Foaif  of  ArriDAViT  verifying  the  certificate  where  the  ac- 
knowledgment is  taken  before  a  Judge  or  Master  in 
Chancery. 

A.  A.  B,  of  maketh  oath  and  saith,  that  he 

knows  the  wife  of  in  the  cer- 

tificate hereunto  annexed  mentioned  :  and  that  the 
acknowledgment  therein  mentioned  was  made  by 
the  said  and  the  said  certificate 

signed  by  the  said  (judge  or 

master)  therein  mentioned  in  the  presence  of  this 

85 
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^jMMnt :  •nd  tkk  dtpraMt  farther  Milk,  thtt  tbe 
Mid  witatdMtimeelBiUDgiadi 

acknowledgment  of  full  eft  nd  aeapcttat  mmkih 


FoftH  of  AffiDAnr  mifyiig  the  eertifieftte  where  ikt  a» 
luMfwIedffBMit  IB  teken  bv  any  of  the 
afpointM  in  piin«aiio»  of  Uie  eet  of  perlii 


B*  ii.B.of  intheeoentyof  ffmtk' 

mumf  one  of  (he  atlomito  of  his  MajeHy's  oo«rt  4 
at  WoftBDtotttv,  and  one  of  the  coininiiiiinnw 
aanodm  the  oertifieate  beieimta  onened,  makiil 
calh  and  saith,  that  he  knows  thewifeof 

in  the  Mid  certiicale  mentioned,  and  tkrt 
the  acknowledgment  therein  mentioned  was  made  Iqi 
thoMid  and  the  ceitificnte  agned  by  ikB 

oommiisioneia  in  the  Mid  certiicale  meniioMd  « 

in  the  eonnty  of  in  the  pfoaenee  of  tfaii 

deponent,  and  that  at  the  time  of  mnldng  aach  a^ 
knowledgment,  the  mid  wna  of  loll  i||t 

and  competent  nnderrtanding ;  and  that  the  «n 
knew  the  ume  acacnowledgment  was  in* 
tended  ibr  the  paming  her  estate  and  eatatei  ia  the 
|iiwiiiifi  respecting  whieh  snch  acknowledgmest 
WM  made  :  and  this  deponent  farther  saith,  that  be 
this  deponent,  [cr  the  said  J.  K«  m  dba  earn  mmf  K 
addimg,  if  not  tho  eommuiiaiur  making  iht  ajfid^t 
whoM  place  of  residence  is  at  ]  is  not  eoa- 

ceined  as  the  attorney,  solicitor,  or  agent  or  clsA^ 
the  attorney,  solicitor,  pr  agent  of  any  or  either  of 
the  parties  to  the  transactioD,  giving  occasion  to  the 
taking  sach  acknowledgment :  and  this  deponent 
farther  saith,  that  in  pursuance  of  the  order  made  by 
the  Coort  of  Common  Pleas,  in  Michaelmas  Tens, 
1833,  the  said  commisBoners  did  inquire  of  the  sud 
[or,  if  mart  than  on*,  of  each  of  thtfs, 
the  said  ]  whether  she  intended  lo  ff^ 

up  her  interest  in  the  estates,  in  reqiect  of  which 
such  acknowledgment  was  taken,  withont  having  toj 
provision  made  tor  her  in  return  for  or  in  consequence 
of  her  so  giving  up  her  interest  in  such  estates,  •>« 
that  in  answer  to  such  ini^uiry  the  said  dedsied 

that  she  did  intend  to  give  up  her  intenst  in  the  said 
estates,  without  having  any  provinon  made  for  ^ 
in  return  for  or  in  consequence  of  her  so  giving  up 
her  interest ;  which  declaration  of  the  said  , 

this  deponent  has  no  leason  to  doubt  the  truth  of,  w 
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,  fcrilj  bdieves  thenme  to  be  true,  [or,  declared  that 

a  provisioii  was  to  be  made  for*  ber  in  conseqaence 

otber  gnring  up  ber  interest  in  the  said  estates :  and 

diis  dqtonent,  before  ber  acknowledgment  was  so 

takwi,  was  satisfied,  and  does  now  Yeiuy  belieTethat 

8«eh  nronBioB  has  been  mad^  (m) 

]V.Brf— Wben  toe  wbole  of  the  facts  cannot  be  spoken  to  by 

cne  depoBent,  the  neeessaiy  alterations  must  be  made 

to  enaole  more  than  one  deponent  to  state  their  re« 

*     spective  parts  of  iL 

(»)  Before  the  stsL  4  &  6  VicL  c  34,  (see  poit,  400)  the 
cater  was  infonned  that  these  affidavits  would  be  required  to 
lie  wiitlan  on  a  2s.  6d.  stamp,  but  that  no  stamp  is  necessary 
fv  the  oQftifieate ;  the  commissionerB  of  stamps,  who  were  con- 
sultod  on  the  subject,  haTing  giren  an  opinion  to  that  effect 


By  the  following  Rules,  made  on  the  last  day  of  Hilaiy  term, 
1834,  the  proDeding  Bules  were  xeroked,  but  so  as  not  to 
invalidate  any  prooeedinga  under  the  latter  whidi  might 
take  place  before  the  Ist  of  March,  1834.  It  will  be  seen 
that  toe  New  Rules  do  not  require  the  parishes  and  county 
where  the  poperty  is  situate  to  be  stated  in  the  certificate, 
but  those  orcumatanoes  axe  to  be  alsted  in  the  affidavit. 

"  Whesxas  it  has  been  found  expedient  to  make  alterations 
IB  the  General  Rules  made  in  Micnaelmas  term  last  by  this 
Court,  fv  tiie  purpose  of  carrying;  into  effect  the  statute 
passed  in  the  3a  and  4th  years  ofthe  reign  of  his  present 
Biakity,  cap.  74,  intituled  '  An  Act  for  the  Abolition  of  Fines 
aod  Recoveries,  and  for  the  substitution  of  more  umple  modes 
of  Aasuranoe.' 

**  Aim  wBXBKAS  it  is  necessary  to  make  Orders  touching 
the  amount  of  the  reasonable  Fees  and  Charges  to  be  taken  by 
the  several  persons  appointed  to  carry  the  powers  of  the  said 
met  into  execution;  and  it  will  be  convenient  that  aU  the 
Orders  and  Regulationfi  made  by  the  Court  under  the  said  act 
■hould  be  contained  in  the  8ame*^rule : 

Now  rr  is  bxkebt  ordxr£d,  that  the  said  General  Rules 
he  and  the  same  are  hereby  revoked:  Provided  that  this 
present  Rule  shall  not  be  construed  in  any  respect  to  invali- 
date any  proceedings  which,  before  the  Ist  day  of  March  next 
eosoing,  shall  have  been  ^en,  pursuant  to  the  direction  of 
the  said  Rules  of  Michaelmas  term  last. 

"  Aho  rr  IS  hkbkby  further  ordered,  that  where  any 
acknowledgment  shall  be  made  by  any  married  woman  of  any 
deed  under  and  bv  virtue  of  the  said  act,  before  commiasioners 
appointed  under  the  said  act,  one  at  least  of  the  said  commis- 
aNmers  shall  be  a  person  who  is  not  in  any  manner  interested 
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in  the  traofltcdon  giving  occasion  for  luek  acknowledgmeDt, 
or  conoeraed  theieb  as  attorney,  solicitor,  or  agent,  or  as  deii 
to  any  attorney,  solicitor,  or  agent  so  interested  or  coaoemed. 

And  it  is  furthsr  ordbrsd,  that  before  the  comnui* 
sioners  shall  receive  such  acknowledgment,  they,  or  in  esse 
1  one  of  them  shall  be  interested  or  ooncened  as  aforesaid,  thea 
\8uch  one  of  them  as  shall  not  be  so  interested  or  oonoemed, 
do  inquire  of  every  married  woman  separately  and  apart  from 
her  husband  and  from  the  attorney  or  solicitor  oonoemed  in 
the  transaction,  whether  she  intends  to  give  up  her  interest  in 
the  estate  to  be  passed  by  such  deed,  without  having  any  pro- 
vision made  for  her  in  lieu  of,  or  in  return  for,  or  in  conse- 
quence of  her  so  giving  up  such  interest :  and  where  soch 
married  woman  in  answer  to  such  inquiry  shall  declare  that 
she  intends  to  give  up  such  her  interest  without  any  provisioD, 
and  the  said  commissioners  shall  have  no  reason  to  doubt  the 
truth  of  such  declaration,  and  shall  verily  believe  the  same  to 
be  trae,  then  they  shall  proceed  to  receive  the  said  acknow- 
ledgment ;  but  if  it  shall  appear  to  them  or  to  such  one  of 
them  as  aforesaid,  that  it  is  intended  that  provision  is  to  he 
made  for  any  such  msrried  woman,  then  the  oommissioDefs 
shall  not  take  her  acknowledgment  until  they  are  satisfied  that 
such  provision  has  been  actuuly  made  by  some  deed  or  writing 
produced  to  them,  or  if  such  provision  shall  not  have  been 
actually  made  before,  then  the  commissioners  shall  require  the 
terms  of  such  inteiided  provision  to  be  shortly  reduced  into 
writmg,  and  shall  veiify  the  same  by  their  ngnatures  in  the 
margin,  at  the  foot  or  at  the  back  thereof. 

And  it  is  hereby  further  ordered,  that  the  affidavit 
verifying  the  certificate  to  be  made  pursuant  to  the  said  act, 
and  which  certificate  shall  be  in  the  form  contained  in  the  said 
act,  shall  (except  in  such  cases  where  the  acknowledgment 
shall  be  taken  elsewhere  than  in  England,  Wales,  or  Berwick- 
upon-Tweed)  be  made  bv  some  practising  attorney  or  solicitor 
ot  one  of  the  courts  at  Westminster,  or  of  one  of  the  counties 
palatine  of  Lancaster  or  Durham,  and  that  in  all  cases  it  shall 
be  deposed,  in  addition  to  the  verification  of  the  said  certificate, 
that  tne  deponent  (or  if  more  than  one  person  join  in  the  affi- 
davit), that  one  or  more  of  the  deponents  knew  the  person  or 
persons  making  such  acknowledgment ;  and  that,  at  the  timo 
of  making  such  acknowledsment,  the  peraon  or  persons  making 
the  same  was  or  were  of  full  age  and  competent  understanding; 
and  that  one  at  least  of  the  commissioners  taking  such  acknow- 
ledgment, to  the  best  of  his  (deponent's)  knowle^  and  beliefi  i* 
not  in  any  manner  interested  in  the  transaction  giving  occasion 
for  the  taking  of  such  acknowledgment,  or  conoemed  therein 
as  attorney,  solicitor,  or  agent,  or  as  clerk  to  any  attorn^* 
solicitor,  or  a^t,  so  interested  or  conoemed ;  and  that  Uia 
names  and  residences  of  the  said  commissionerB,  and  also  the 
place  or  places  where  such  acknowledgment  or  acknowledg- 
ments shall  be  taken,  shall  be  set  forUi  in  such  afildavit :  And 
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that  picvioMly  to  snch  ackB<m]e<i^6nt  being  taken,  the  de- 
ponent bad  inauired  of  such  mamed  woman  (or  if  more  than 
coe,  of  each  or  such  married  women)  whether  she  intended  to 
give  np  her  interest  in  the  estate  to  be  passed,  and  also  the 
answer  given  thereto ;  and  where  any  such  married  woman,  in 
answer  to  snch  inauiryy  shall  declare  that  she  intends  to  giye 
vp  her  interest  without  any  provision,  the  deponeut  shall  state 
tBat  he  has  no  reason  to  doubt  the  truth  of  such  declaration^ 
and  he  verily  believes  the  same  to  be  true.  And  where  any 
provision  has  been  agreed  to  be  made,  the  deponent  shall  state 
that  the  same  has  been  made  by  deed  or  writmg,  or,  if  not 
actually  made  before,  that  the  terms  of  the  intend^  provision 
have  Men  reduced  into  writing,  which  deed  or  writing  he 
verily  believes  has  been  produced  to  the  said  (judge,  roaster, 
or}  oommisBioners. 

"  Ain>  rr  is  hbrbby  fubtheb  obdxbbd,  that  the  a£5davit 
shall  state  the  parish  or  several  parishes,  or  place  or  several 
places,  and  the  county  or  counties  in  which  tne  several  pre- 
mise wherein  any  such  married  woman  shall  appear  to  be  in- 
terested shall  by  deed  be  described  to  be  situate. 

"  And  it  is  hereby  fdrthbr  obdbbed,  that  the  affidavit 
shall  be  in  the  form  hereunto  annexed,  subject  to  such  varia- 
tions as  the  circumstances  of  the  case  shall  render  necessaiy, 
or  snch  affidavit  may  be  made  where  it  is  found  convenient  by 
one  of  the  said  commissioners,  with  such  variation  in  the  form 
thoreof  as  shall  be  necessary  in  that  behalf. 

**  Ahd  rr  IS  hbrbby  turtber  ordered,  that  the  certifi- 
cates and  affidavits  verifying  the  same  shall,  within  one  month 
from  the  making  the  acknowledgment,  be  delivered  to  the 
proper  officer  appointed  under  the  eaad  act ;  and  that  the 
officer  shall  not  after  that  time  receive  the  same  without  the 
direction  of  the  court  or  a  judge. 

**  And  it  is  hebeby  further  ordbrbd,  that  the  fees  or 
chaiges  to  be  paid  for  the  copies  to  be  delivered  by  the  clerks 
of  die  peace,  or  their  deputies,  or  by  the  officer  of  the  said 
court,  and  for  taking  acknowledgments  of  deeds,  and  for  exa- 
mining married  women,  and  for  the  proceedings,  matters,  and 
things  required  by  the  said  act  to  be  nad,  done,  and  executed, 
fiv  completing  and  eiving  effect  to  such  acknowledgments  and 
examinations,  shall  be  as  follows :—  (n) 

£.  «.  ^ 
To  a  judge  or  master  for  taking  the  acknowledgement 
of  every  married  woman,  of  which  Is,  6«I.  will  be 
paid,  in  the  case  of  a  jud^,  to  his  clerk,  and  the 
rendne  thereof  will  be  paid  over  to  the  treasury ; 
and  in  the  case  of  a  master,  the  whole  will  be 
paid  over  to  the  treasury,  or  the  Fee  Fund  Ac- 
^wimt  of  the  Court  of  Chancery 16    8 

(n)  See  anU,  p.  385,  s.  89. 
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To  tile  two  Mfpetuil  eommwrionera  lor  taJdng  the 
admowledgmeBt  of  ereiy  mazried  woman,  when 
not  lequired  to  go  foither  than  a  mile  from  their 
raadenoe,  bcang  I  Si.  4d.  for  each  comminioner     16    8 

To  each  oommianoner,  when  lec^uffed  to  m  more 
than  one  mile,  hut  not  ezeeeding  three  muea,  be- 
adei  his  reaaonable  trayelfioff  esroenaeB 1    1    0 

To  each  oommianoner,  where  Uie  <ntance  leqnired 
diall  exceed  three  miles,  besides  his  reasonable 
traTdling  expenses 2    2    0 

To  the  cm  or  the  peaoe,  or  his  deputy,  for  every 
seaieh rTT. ..:. 0    1    0 

To  the  same,  for  every  copy  of  a  list  of  oommia- 
sioners,  provided  such  ust  shall  not  exceed  the 
number  of  100  names 0    5    0 

To  the  same,  for  every  further  complete  number  of 

60  names,  an  additional 0    2    6 

To  the  officer  for  every  search 0    10 

To  the  same,  for  every  official  o^y  of  the  oertifi- 
>^v^  eate 0    2    6 

To  the  same,  for  every  official  copy  of  a  list  of  com- 
mJasionerB,  provided  such  list  shall  not  exceed 
the  number  of  100  names 0    5    0 

To  tiie  same,  for  every  further  complete  number  of 

50  names  additional 0    2    6 

To  the  same,  for  preparing  every  roeoial  commis- 
sion, including  a  tee  of  St.  to  the  deik  of  the 
Chief  Justice  or  other  judge  for  the  fiat 0  15    0 

To  the  same,  for  examming  the  certificate  and 
affidavit,  and  filing  and  indexiog  the  same,  as 
required  by  the  said  act  of  the  3d  and  4th  Will. 
4,c.74 0    5    0 

"  Ann  rr  is  herxbt  purthbr  ordbrxd,  that  the  fees  and 
charges  to  be  paid  for  the  entries  of  deeds,  requiied  by  the 
.  said  act  to  be  entered  on  the  court  rolls^of  manors,  and  for 

Vk  ^  ^  the  indorsements  thereon,  and  for  taking  the  consents  oTihe 

^  ^^  ^   ^^  protectors  of  settlements  of  land  held  by  copy  of  oourt  roll, 

where  such  consents  shall  not  be^yen  bydeed,  and  for 
taCng  surrenders,  by  which  dispositions  shall  be  made  under 
the  sud  act  by  tenants  in  tail  of  lands  held  by  copy  of  couK 
roll,  and  for  entries  of  such  surrenders,  or  the  memoranduotf 
thereof,  otTtBe  court  rolls,  sh^Tbe  as  follows : — 

£.  #.  * 

For  the  indorsements  on  the  deed  of  the  memoran- 
dum of  production  and  memorandum  of  entry  on 
court  roils,  to  be  signed  by  die  lord  steward  or 
deputy  steward,  each  indomment  of  memoran- 
dum 5f.,  together 0  10    0 

^  For  the  entries  on  the  court  roUs  of  deeds,  and 
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tlw  iinkmawiitt  ttwiwwi,  tt  per  iili»  «f  72 

VOTdi 0    0    6 

frntOamtt  the  eoawt  al  CBckprotict«r  ofwttle- 
■iMtJkndi 0  13    4 

P«r  tiknig  the  MRviMkr  by  «flb  ttnuit  IB  tail  of 
kmb. 0  13    4 

M9t  entries  of  toA  eunenden,  ev  «e  noiiiomi- 
danstberaof,  in  the  co«tnUe>  it  per  folio  of 
72wOTte 0    0    6 

N.  C.  TiNDAU 
J.  A.  Park. 

J.  B.  BOSANQUET. 

E.  H.  Aij>xb30n/' 


Four  ov  AmDAvrr,  Teriiying  the  certificate  of  acknowleds- 
ment  taken  in  puisoance  of  the  act  of  parliament,  to  be  made 
by  some  practising  attorney  or  solicitor,  and  to  be  sworn 
before  a  judge  of  me  Conrt  of  Common  Pleas,  or  a  commis* 
ooner  appointed  for  taking  affidavits  in  the  said  court 

In  the  Common  Pleas. 

A,  B.  of  in  the  of  gentle- 

man, one  of  the  attomies  [or  solicitorsl  of  the  court  of 

makedi  oath  and  saith,  that  he  knows 
the  wife  of  in  the  certificate  hereunto  annexed 

mentioned,  and  that  the  acknowledgment  therein  mentioned 
was  made  by  the  said  and  the  certificate  signed  by 

tile  Judge  or  Master,  or  by  A.  £.  of  &c.,  and  C.  D,  of  ficc, 
the  commifwioners  in  the  said  certificate  mentioned,  on  the  day 
and  year  therein  mentioned,  at  in  the  of  ' 

in  the  presence  of  this  deponent,  and  that  at  the 
line  of  making  such  acknowledgment  the  said  was 

of  full  age  and  competent  unaerstandiog,  and  that  the  said 
knew  tne  said  acknowledgment  was  intended  to 
Mss  her  estate  in  the  premises,  respecting  which  such  acknow- 
ledgment was  made.    [And  this  deponent  further  saith,  that\Thii  to  to  be 
to  Sie  best  of  this  deponent's  knowledge  and  belief,  neither  of  r"jf '^Ij!^^.'' 
the  said  commissionerB  is  [or  the  said  A,  B,  or  the  said  C.  2^«|meiit^taken" 
one  of  the  said  conmiissioners  b  not]  in  any  manner  interested^  a  judge  or 
in  the  transaction  giving  occasion  for  such  acknowledgment,  orlia*'*®'. 
concerned  therein  as  attorney,  solicitor,  or  agent,  or  as  derkl 
to  any  attorney,  solicitor,  or  agent  so  interested  or  concerned]./ 
And  this  deponent  further  saith,  that  previous  to  the  said 

llhe  marrifd  woman]  making  toe  said  acknowledgment, 
he  (this  deponent)  inquired  of  the  said  [the  married 

vomaHt  or  if  more  than  one,  of  each  of  them  the  said 

and  [the  married  womeri],']  whether  she  intended 

to  give  up  her  interest  in  this  estates,  iu  respect  of  which  such 
acknowledgment  was  taken,  without  having  any  provision 
made  for  her  in  lieu  of  or  in  return  for,  or  in  consequence  of  j 
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her  so  giving  up  her  interett  in  such  estates,  and  that  in  answer 
to  such  inquiiy  the  said  like  nuaried  woumm]  de- 

clared that  she  did  intend  to  give  up  her  interest  in  the  said 
estates,  without  having  any  provision  made  for  her  in  lieu  of, 
or  in  return  for,  or  in  consequence  of,  her  so  giving  up  such 
her  interest ;  of  which  declaration  of  the  said  [tht 

fnarried  wontan]  this  deponent  has  no  reason  to  douht  the 
truth,  and  verily  believes  the  same  to  be  true,  or  declared  that 
a  provision  was  to  be  made  for  her  in  consequence  of  her 
giving  up  such  her  interest  in  the  said  estates.  And  this 
deponent  lastly  saith,  that  before  her  acknowledgment  was  so 
taken,  he  was  satisfied,  and  does  now  verily  believe  that  such 
provision  has  been  made  by  deed  or  writing,  or  that  the  terms 
thereof  have  been  reduced  into  writing,  and  that  such  deed  or 
writing  has  been  produced  to  the  said  judge,  [master,  or  com- 
missioners.] And  lastly,  this  deponent  saith,  that  it  appears  by 
the  deed  acknowledged  by  the  said  [the  marritd 

woman]  that  the  premises  wherein  she  is  stated  to  be  interested 
are  described  to  be  in  the  parish  or  place  of 
[o9j  parishes  or  places  of  and  ]        in  the 

county  of  [or  counties  of  as  the 

ease  may  beJ] 
Sworn,  &c. 

N.  B.  When  the  whole  of  the  facts  cannot  be  spoken  to  by 
one  deponent,  variations  may  be  made  to  enable  more  than 
one  deponent  to  state  their  respective  parts  of  the  affidavit. 

Affidavit  does  ^°  compliance  with  the  doubts  created  by  the  wording  of  the 
not  require  a  statutes  5o  Geo.  3,  c.  184,  and  5  Geo.  4,  c.  41,  it  had  been 
■^'"P*  the  practice  to  stamp  the  affidavit  rendered  necessaiy  by  the 

3  &  4  Will.  4,  c.  74,  s.  85,  for  the  verification  of  the  certifi- 
cate of  a  married  woman's  acknowledgment  under  that  act,  as 
not  being  an  affidavit  made  in  any  suit.  By  stat.  4  &  5  Vict, 
c.  34,  which  reciting  the  above  two  statutes  of  Geo.  3  and  Geo.  4, 
and  reciting  further,  that  doubts  having  arisen  whether  the 
latter  has  ue  effect  of  repealing  the  duty  of  2s.  6d.  "  on  all 
affidavits  whatsoever  to  be  nled,  i«ad,  or  used  in  the  said  courts 
or  before  the  judges,  commissioner,  or  officer  therein  mentioned, 
or  only  in  regard  to  affidavits  to  be  filed  and  used  in  any  action 
or  suit,"  enacts,  that  the  duty  of  2«.  6<i.  imposed  on  the  affi- 
davits described  in  the  act  of  Geo.  3,  "  shall  be  adjudged, 
deemed,  and  taken  to  have  been  repealed,  and  to  have  ceased, 
determmed,  and  put  an  end  to,  from  the  time  of  the  {Mssing  of 
the  second  recited  act  (5  Geo.  4}  upon  all  affidavits  what- 
soever, whether  to  be  read,  filed,  or  used  in  the  said  courts,  or 
before  the  said  judges,  commissioners,  or  officers  in  any  action 
or  suit,  or  otherwise  howsoever." 
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The  Uliommg  tdditkuial  rules  were  ma^^  in  Trinity  Term, 
1834:— 

"  It  n  OBSBRED,  that  from  and  after  the  last  day  of  this 
term,  where  such  parts  of  the  affidavit,  veriiyiD?  the  certificate 
«)f  admowledgment,  taken  in  pursnanoe  of  me  late  act  of  par- 
liBinent,  respecting  fines  and  recoveries,  as  state  '  the  depo- 
aent's  knowledge  of  the  psrty  making  the  acknowledgment, 
and  her  beme  of  fall  age/  canoot  be  deposed  to  by  a  com- 
ninmer,  or  by  an  attorney  or  solicitor,  the  same  may  be  de- 
poKd  to  W  some  other  person,  whom  the  person  before  whom 
the  affidavit  shall  be  made  shall  consider  competent  so  to  do. 

"  Ann  IT  IS  FURTHEK  ORDERED,  that  whcie  more  than  one 
married  woman  shall  at  the  same  time  acknowledge  the  same 
^eed,  respecting  the  same  property,  the  fees  directed  by  the  said 
Toles  to  be  taken  shall  bie  taken  for  the  first  acknowledgment 
only. 

"  And  the  fees  to  be  taken  for  the  other  acknowledgment  or ' 
acknowledgments,  how  many  soever  the  same  may  be,  shall 
be  one-half  of  the  original  fees,  and  so  also  where  the  same 
named  woman  shall  at  the  same  time  acknowledge  more  than 
one  deed  respecting  the  same  property. 

"  And  where,  in  either  of^the  above  cases,  there  shall  be 
more  than  one  acknowledgrment,  all  such  acknowledgments 
any  be  included  in  one  certificate  and  affidavit. 

"  In  evef^r  case  the  acknowledgment  of  a  lease  and  release 
dMdl  be  considered  and  paid  for  as  one  acknowledgment  only. 

N.  C.  TiNDAL. 

J.  A.  Pare. 
S.  Gasbi.es. 

J.  B.  BOSAHQUBT." 


The  rules  made  in  Michaelmas  term,  1833,  are  retained  in 
this  edition,  because  the  validity  of  certificates  of  acknowledg- 
ment made  in  pursuance  of  them  previously  to  the  new  orders, 
or  before  ^e  1st  March,  1834,  must  be  tned  by  them.  One 
material  circumstance  required  by  the  first  rules,  but  omitted 
ia  the  second,  vras,  that  the  certificate  should  state  the  parishes 
or  places  in  which  the  property  comprised  in  the  deed  acknow- 
ledlged  was  situate  (see  aute,  p.  3d2) ;  b^  the  new  rules,  that 
hct  must  be  stated  in  the  affiaavit  of  taking  the  acknowledg- 
ment. 

Before  any  person  can  take  upon  himself  to  depose  to  that 
bet  the  deed  to  be  acknowled^;ed  ought  to  be  carefully  exa- 
mined. There  are  three  modes  m  describing  parcels  in  deeds ; 
the  most  usual  is  to  insert  the  description  in  the  operative  part 
by  abuttals  and  names  of  parishes,  and  not  unfrequently  ge- 
lieral  words  of  all  other  lands  in  particular  perishes  or  coun- 
ties are  added.  A  second  mode,  which  occurs  more  com- 
nuvnly  where  mortsages  or  estates  vested  in  trustees  are  to  be 
taaAmd,  is  to  usert  the  description  of  the  parcels  in  the 
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stoittl  of  8na«  ]Miorde«d  ar  deia<k,  aad  to  idar  to  die 

tiye  part  to  all  the  lands  compriaed  in  such  deeds.  A  AM 
SMida  is,  to  nCbt  in  the  opaiative  part  to  tha  attates  eompriaed 
in  &  nahadnta  to  tha  daed,  in  which  ease  the  parcels  akoald  ba 
aceofitoly  daacribed  in  nich  lahfrinla.  (See  2  Pvsat.  Conv. 
446,  &G.) 

T1>e  statute  for  abaliafaiag  fioaa  and  raooTeiiea  contama  na 
claiuas  of  a  penal  natue ;  it  should  tharafoie  aeem  that  tha 
fiofging  of  a  oevtificate  of  acknowledgment  by  a  aiarriad  iramaB 
is  mdv  &  misdemeanor.  (See  2  Ruas.  on  Crimes^  31 7,  2d  ed.) 
Wheuer  a  false  aAdavit  of  sich  an  acknowkMlgoaenit  be  per- 
imy  or  not,  deaawea  eonnderatioa.  (See  I<L  518 — 522.) 
rhe  acknowledgment  of  a  deed  by  any  peiaon  ia  the  aaase  af 
amanied  woman,  without  her  pcivi^  oi  consent,  does  net 
appear  to  oome  within  the  statale  1  WilL  4,  e.  66,.  s.  11,  ei- 
cept  it  be  a  conveyanoe  by  a  tenant  in  tail,  inasmuch  as  oither 
deeds  of  married  women  do  not  xequiie  inrolment,  and  that 
aaetion  of  the  act  anphes  only  to  "  any  deed  to  be  jtiralled." 
On  aeoount  of  tae  importanee  which  coorts  of  jaetiee  at- 
tached to  the  recoids  of  their  prooeediaei,  they  wofuld  not 
allow  any  averment  or  evidence  to  contramct  them,  and  &uti 
and  recoveries  could  not  in  ^ncaral  be  set  aside  by  showing 
that  the  parliea  to  them  weramfiuitoeKlunatic8» 

It  may  becoaie  a  questioa  whether  the  same  bi&dia^  fiicce 
will,  under  the  new  act,  be  attributed  to  the  eertifieate, 
after  it  has  been  duly  signed  and  filed  of  record,  as  to  othK 
recordB  of  the  court,  or  whether  the  court  wUl  allow  facts 
falsely  stated  in  the  certificate  of  the  commissioners,  either 
inadvertently  or  wilfully,  to  be  controverted,  by  showing,  for 
instance,  that  die  party  makine  the  acknowledgment  v^as  at 
that  time  an  infimt,  or  not  of  competent  undmtanding;  or 
whether  the  same  reasons  which  formerly  precluded  parties 
firom  impeaching  the  records  of  fines  and  recoveries  will  be 
applicable  to  the  certificates  of  acknowledgment  of  deeds  hv 
married  women.  (See  SbeHbrd's  Law  of  Lnnatica,  243—250.) 
Affidavits  of       It  wffl  be  observed  that  the  rales  oontein  no  direetioDS  as 
MknowMg-  to  the  persons  before  whom  the  affidavits  of  the  acknowled^- 
t^m  tobT  ^i"^^^^^^™^  women  are  to  be  made;  as  to  those  in  lh» 
g^orn.  country,  it  is  nndefstood  that  they  must  be  swam  before  ^ 

conmnniotter  of  the  Court  of  Common  Pins.  The  practifle 
as  to  those  taken  abroad  will  probably  be  principally  regab>^ 
by  the  rule  made  in  Hilary  term,  14  Geo.  3,  as  to  reeovene>» 
and  adopted  as  to*  fines,  1  Taunt.  144,  by  which  it  is  provided 
that  in  case  the  party  or  parties  shall  be  m  Seotland,  dien  the 
affidavit  or  affidavits  shall  be  made  by  one  of  the  clerks  of  hi* 
Majesty's  signet,  and  sworn  befofe  one  of  the  jud^  or  ethtf 
persons  duly  authorised  to  tidce  affidavitB  or  depositions  in  tli0 
court  of  seaBiottorCourtof£xehe^er(bQt9ee8&3lftlL4, 

c.  54,  by  which  die  latter  court  is  to  be  abolid»ed,)  in  diat 
part  of  die  united  kingdom.  Hut  if  the  psrty  or  parties  fMU 
be  in  Irdand,  or  in  any  oihtr  parttheymd  Ms  tiuu,  thtfi  ^ 
affidavit  or  affidavits  shall  be  made  by  one  of  thecommissioDers 
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iMtli  MtaB  the  mekaamMganu^  of  tbe  wtrmt  or  wtr- 
of  allBn^,iiid  shall  beswuoHhor  bofcn  soiBepoiM& 
Mf  atuAoined  to  take  afidavito  is  tke  CbwC  of  ConmMi 
IT  befara  eone  nnntiite  of  the  plaee  wheie  raeh  a»- 
^noBt  Aail  be  laKoi,  kaif ae  aviiorilf  to  iilMiaiHin 
Milk,  and  JB  teptcBeiieeof  a  pwfic  aoiwy*  wlieh  aotaiiT 
aho  eertiiy  ia  wMa^  mder  Aii  kand  ibmI  eeal,  as  wA 
AaateiMleriDf  oftkesaidoatii,  ao  alao  the  mhbo,  signailvt^ 

nd  offieo  of  tbe  nagiBtrate  wiaatatitmmis  ^  "■■>*•    (^ 
lf9aoB  on  f  inea,  358— 956w) 

IWcowt  dbeeled  dte  efieer  to  leoeive  an  aftdavxt  wi-  Ocnnaoy. 
fyaig  the  mlMkate  of  an  achaoiriodgDeBf  bj  a  maniad 


launder  «he  8lak.3&  4  Will.  4,  e.  74,  nMdeby  a  notaiy 

uBoelf 


ibGe  at  Gutanibe  in  Germmxj,  the  eommiwiioner  hi 

to  make  the  afllda?it.  (In  r«  P^nrtall,  2  Scott, 
K.  R.  Id9;  1  MftSD.  k  G.  979 ;  9  Dowl.  P.  C.  46.)  An 
affidavit  of  manied  woman's  oeknowledgnieBit  of  a  deed  in 
fineien  ^azts  was  admitted,  on  diowing  that  affidavits  are  not 
nsMtlyaigaed  »t  Hafnhurgh,  (Ex  parU  Bird  and  BelL  4  Bine. 
N.  R.  394.) 

Ab  atUinlA  Tariffing  the  dtee  liking,  in  Rassia,  of  the  RohU. 
•doMwledgment  of  a  deed  by  a  aannd  woaMUi,  made  befeie 
tte  BiiliBb  eonanl,  was  held  saffident ;  it  having  been  stated 
ai  the  aetafial  eeitifieala,  ande  in  a  fonner  case,  tint  the  laws 
«f  Raniiw  do  not  grant  aathorily  to  any  magistiate  to  ad- 
■BUiler  oadiB  la  any  penan  whatever*  (Jkny  and  oihtn  v. 
iffartwasd,  2  Maaa.  &  G.  494;  Etjmrft  Bafiy  at  l>fily,2 
8Q0tt,H.R.ra8;  9 DdwI.  P. C.  380;  R« Bather,  4 Id. 640 ; 
B«  Uy,  6  Id.  616. 

Hw  alidavit  ver^iag  die  aeknowledgmeat  of  a  maniad  America. 
waaaa,  taken  in  Phuidoipbia,  eomaieneed  as  foQows :— *<  Be 
It  lageaabered,  that  on  the  10th  December,  1840,  came 
befcae  me  J.  B.  Esq.  aldennan  of  Pbihdelpfaoa,  &e.,  J.  Sw, 
Bbc  and  in  due  eaane  of  Hw  d|posed  and  swore,  Ice."  It 
tea  pfoeceded  in  the  fcvm  of  an  affidavit,  was  sobscribed  by 
lie  deponent,  and  was  aeoompanied  hr  the  nenal  notaiial 
aertiieala.  The  eenrt  difoefeed  the  affidavit  to  be  received, 
ahhoagh  it  was  not  in  exact  caespliaaoe  with  the  nde  of  H.T. 
4  Wa.  4.  (Ea  ftftB  Siaw,  9  Dowl.  P.  C.  839.)  The 
eaait  lefnsed  to  Hie  the  eeitifieate  of  the  acknowledgment  by 
a  manied  woman,  lendent  in  America,  verified  by  an  affidavit 
made  before  a  notary  pnbfic,  witboat  an  affidavit  diat  notaries 
priiKe  are  theptoper  oaieerB  for  taking  affidavitoin  Ametka ;  and 
aiao  aa  to  the  identity  of  the  comminionerB.  (Anm,  3  Jur.  135 ; 
8.  Coom.  £xpart«  Mann,  7  Scott,  142 ;  5  Kne.  N.  C.  226.) 

Where  an  adcaowledgment  is  taken  abroad,  the  affidavit 
verifyring  the  certifieate  need  not  name  the  plaee  where  it  is 
titei.  In  this  country  it  is  neeessary  that  it  shovld  appear 
tettheacknowledgaient  was  taken  bdbre  comnunbners  only 
tatkonaed  to  act  in  the  plaee  where  it  is  taken.  ButthesaaK 
reasons  do  not  vpfh  m  the  caoe  of  an  adinowledgaient  taken 
abroad.    (lU  Skujfiebottom,  6  Scott,  898.) 
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The  following  is  ■  fonn  of  a  notuy  pablio's certificate.  (See 
Hands  on  Fines,  71,  247,  3d  ed.)  "  I,  A.  B.  notary  publie, 
of  lawfiil  authority  admitted  and  sworn,  dwelling  in  tne  cttr 
^  Charleston,  in  the  State  of  South  Carolina  in  Norm 
America,  hen^  certify  that  C.  D.  of  Charleston  in  the  State 

of  South  Carokna  in  North  America,  gentleman,  on  the 

dar  of-——  instant,  was  sworn  in  mv  presence  to  the  tnidi  of  the 
afiSdavit  hereunto  annexed,  by  and  before  £.  F.  prothonotary 
of  the  Court  of  Common  Pleas  for  Charleston  district.  Amd  I 
do  hereby  certify  that  the  said  £•  F.  is  prothonotary  of  the  said 
court,  and  as  such  usuallv  administers  oaths ;  and  that  the 
name  C.  D«  subscribed  to  the  said  affidavit,  and  alao  the  name 
£.  F.  subscribed  to  the  jurat  thereof,  are  of  the  respective 
proper  handwritings  of  the  said  C.  D.  and  £•  F.,  uid  were 
respeotiyely  signed  by  them  in  mv  presence.  In  testimony 
whereof  I  have  hereunto  set  my  hand  and  notarial  seal  the  -^— 
day  of ,  in  the  year  of  our  Lord  1835. 

(^^^  Notary  PabHc 


Where  a  warrant  of  attorney  for  sufiering  a  recovery 
acknowledged  in  a  part  of  the  East  Indies,  &r  distent  trim  the 
leaidenoe  of  any  notary  public  or  British  ma([istrate,  an  affidavit 
of  the  acknowledgment  made  before  a  British  consul  or  agent 
there,  was  held  sufficient  (3  Taunt.  275.)  So  where  a  fine  had 
been  acknowledged  in  France,  and  the  magistrate  who  had 
authority  to  administer  oaths  there,  improperly  declined  to 
administer  the  oath,  and  the  affidavit  was  sworn  before  two 
English  magistrates  who  hi^pened  to  be  there  at  the  time,  the 
court  allowed  the  fine  to  pass.    (2  Bos.  &  P.  N.  R.  57.) 

The  notarial  certificate  requirad  in  the  case  of  a  fine  ao- 
knowledg|ed  in  a  foreign  country,  must  have  been  under  seal; 
a  defect  in  that  particular  could  not  be  supplied  by  proof  of 
the  handwriting  of  the  cqgnixorB.  (CrattSMsa  v.  BourbiU, 
I  Taunt  143.)  But  the  feal  was  dispensed  with  in  attesting 
the  taking  of  the  acknowledgment  of  a  vouchee  in  a  country 
where  the  notaries  did  not  use  a  seal,  (4  Taunt  573,)  and  ia 
another  case  where  the  seal  had  been  broken.  (2  Moore  &  P» 
BriUah  con-  658.)  It  was  decided  Uiat  a  British  consul  at  a  foreign  port 
•>!•  had  no  authority  under  the  statute  6  Geo.  4,  c  87,  s.  20, 

(which  authorizes  the  consul-general  or  consul  to  administer 
an  oath  whenever  the  same  should  be  required,  and  to  do  all 
such  notarial  acts  as  a  notary  public  may  do,)  to  administer 
an  oath  of  the  acknowledgment  of  a  party  levying  a  fine.  (£> 
paru  ffufdUnfon,  1  Moore  &  P.  559.  See  5  Taunt  184; 
Harrison's  Index,  1172,  1173,  2d  ed.)  A  British  consul  hu 
power  by  stat.  6  Geo.  4,  c.  87, s.  20,  to  certify  as  to  the  hand- 
writing and  authori^  of  the  party  before  whom  is  sworn  the 
affidavit  verifying  the  certificate  of  taking  an  acknowledgment 
of  a  married  woman  (abroad),  under  3  &  4  WilL  4,  c.  74. 
(In  rt  Batbtr  and  Ward**  (rustssi,  2  Scott,  436.) 
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By  fltat.  3  &  4  Will.  4,  c  42,  s.  42,  the  superior  courts  of  Commlt- 
coDmoD  Jaw  and  equity  at  Westminster  have  toe  same  powers  slonen  to 
of  granting  commissions  for  taking  and  reoeiTinff  affidavits  in  ^^J j^fl'^ 
SooUand  and  Ireland,  to  be  used  and  read  in  toe  said  courts  J|{^  irebad. 
respectiTely,  as  they  then  had  in  the  counties  in  Eneland  and 
Wake,  and  town  of  Berwick-upon-Tweed,  and  in  Sie  Isle  of 
Man,  by  virtue  of  the  statutes  then  in  force,  (see  29  Car.  2, 
c  5 ;  6  Geo.  3,  c  50,  s.  2 ;  5  Geo.  4,  c.  106,  ss.  9,  10 ;  11 
Geo.  4  and  1  Will.  4,  c.  76,  s.  18,)  and  persons  falsely  swear- 
ing before  persons  so  authorized  are  liable  to  the  penalties  of 
peijury.    In  Scotland  and  Ireland  it  should  therefore  seem 
that  the  affidavit  must  be  sworn  as  required  by  the  preceding 
rule,  or  before  a  person  authorized,  under  the  statute  3  &  4 
Will.  4,  c.  42,  8. 42,  to  take  affidavits  in  those  countries.   The 
Stat  55  Geo.  3,  c.  157,  empowers  the  courts  of  law  and  equity 
in  Ireland  to  grant  commissions  for  taking  affidavits  in  all  parts 
of  Great  Britain.    An  affidavit  verifying  the  certificate  of  ac-  Ireland, 
knowledgment,  taken  in  pursuance  of  the  3  &  4  Will.  4,  c.  74, 
s.  79,  was  sworn  in  Ireland,  not  before  a  commissioDer  ap- 
pointed for  taking  affidavits  in  the  Court  of  Common  Pleas, 
there  having  been  no  such  commissioner  appointed  for  Ireland 
under  the  3  &  4  Will.  4,  c.  42,  s.  42,  but  before  a  commis- 
nooer  for  taking  affidavits  in  the  Court  of  Common  Pleas  in 
Ireland.     The  officer  appointed  by  the  commissioner  to  file 
the  certificates  and  affidavits  under  the  89th  section  of  the  3  & 
4  Wdl.  4,  c.  74,  having  declined  to  receive  the  certificate  and 
affidavit  on  the  ground  that  the  latter  was  not  sworn  before  a 
person  properly  qualified ;  on  a  motion  to  have  them  filed, 
Tuidal,  C.  J.,  said  the  statute,  and  the  rules  of  court  made  in 
pursuance  thereof,  require  the  tCffidavit  of  the  taking  of  the 
aeknowledfment  to  be  sworn  before  a  judge  of  this  court,  or 
a  commissioner  appointed  for  taking  affidavits  in  this  court. 
The  affidavit  in  this  case  is  a  mere  nullity ;  perjury  could  not 
be  assigned  upon  it.    (In  re  Anderum,  2  Scott,  626.   See  B^ 
V.  Vnthi,  3  Camp.  432.) 

In  Reddell  v.  ifath,  8  Moore,  632,  it  seems  to  have  been 
conadered  that  the  affidavit  of  the  acknowledgment  of  a  fine 
taken  in  Normandy  could  not  be  sworn  before  the  British 
eonsttl  resident  there,  the  mayor  having  previously  refused  to 
tdce  such  affidavit,  on  the  ground  that  the  proceedings  were 
not  in  the  French  language,  and  that  at  all  events  it  should 
have  been  shown  that  there  was  no  other  map;istrate  at  Caen 
than  the  mayor,  before  whom  the  affidavit  might  have  been 
sirom.  (See  In  re  Barber  and  Ward's  TruiteeSt  2  Scott, 
436.)  The  statutes  and  cases  stated  respecting  the  practice  as 
to  fines  and  recoveries,  may  serve,  in  the  absence  of  ex- 
press authority,  as  some  guide  for  the  course  to  be  adopted  as 
to  affidavits  of  acknowledgments  of  married  women  abroad ; 
but  in  casse  of  doubt  the  better  plan  will  be  to  ascertain  from 
the  officer  what  will  be  required ;  or  in  case  of  his  refusal  to 
receive  such  affidavits  as  may  have  been  made,  an  application 
may  be  made  to  the  Court  of  Common  Pleas. 
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An  Act  for  the  Amendment  of  the  Law  relating  t» 

Dower,  (a) 

[29di  Aus^u^  1833.] 

DEVIFITIOKS. 

Be  it  enacted  by  the  king's  most  excellent  ma- 
jesty, by  and  with  the  advice  and  consent  of  the 
lords  spiritual  and  temporal*  and  commons.  In  thu 
present  parliament  assembled,  and  by  the  autho* 
rity  of  the  sane,  that  the  words  and  expreasioos 
hereinafter  mentioned^  which  in  their  ordinary 

Meaning  or    signification  have  a  more  confined  or  a  dififerent 

the  wt.  ^  meaning,  shall  in  this  act,  except  where  the  nature 
of  the  provision  or  the  context  of  the  act  ahal 
exdiide  such  construction,  be  interpreted  as  fol- 

<«  Land."  lows ;  that  is  to  say,  the  word  '^land"  shall  extend 
to  manors,  advowsons,  messuages,  and  all  other 
hereditaments,  whether  corporeal  or  incorporeal 
(except  snch  as  are  not  liable  to  dower),  and  to 
any  share  thereof;  and  every  word  importing  the 

Namber.  singular  number  only  shall  extend  and  be  applied 
to  several  persons  or  things  as  well  as  one  person 
or  thing. 

Theobjecu        (^)  The  pnodpal  objects  of  this  statute  are, 
of  thU  act.         1st.  To  make  eqwtaJbU  estates  in  possession  liable  to  donv; 
and  to  diq)6Dse  with  the  neoesnty  of  the  actual  seiain  cf  ^ 
husband. 

2d.  To  take  awav  the  right  of  dower  out  of  lands  disposed  if 
by  the  husband  in  his  UHsSme  or  by  will,  and  to  sive  parti^ 
charges  created  by  the  husband  prioii^  over  the  fight  «f 
dower. 

3d.  To  enable  the  husband  to  bar  the  ri^t  of  dower  by  s 
dedaiation  in  deed  or  will.  The  act  does  not  eiJoad  tD 
widows  manied  on  or  before  the  Ist  of  Jannarjr,  1834, 

Ibe  reassBS  upon  which  the  alterations  in  the  law  of  dcnN^ 
are  founded*  wiU  appear  by  the  following  eKtiact  irooi  ^ 
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gt  Bcpwt  af  tbe  ComiiiMMmfiri  <f  Heal  PiMCity; 

ictwittke 


€f  ^  deenon  ttpM  Ibe  sibJMSt  Witt  ke  Ibina 
k  tke  BOlai  by  dM  editw. 

*«  IW  anMBt  kw  «f  do«rar  i^ves  to  a  tiiiTinir  wife  A  Mjkl  Law  or 
liliBV9  MigMd  to  her  fer  te  life  Mto-tkkd  of  aU  tJw  kadt  doww. 
aad  fcfwwritMwinK  <witk  *  few  ^motpmm^  «Mah  «  istmmmt 
«nt  ««m6re  and  penonal  ■■iwitMi,)  (let  Ga.  litt.  33  a.)  of 
wfcJA  her  Itoiibaad  was  aeJMd  in  kiw,  (tfast  is.  had  the  legal 
ffofeily  hy  deeeeel,  tfaeee  beiog  at  dn  «ato  tine  mo  penes* 
■SB,)  OK,  in  feo^  fer  an  estato  of  iahenlenoe  in  pnnnMeiem  at 


dariaffthe  aierrii^,  netwHhetaadiae  ear  aUaaeHiett 
iiep  which  the  hasbaad  may  have  aoadeaf  the  eetato^ 


[Dower  is  due  of  mmes  wrought  dunnr  eaaer 

s.whether 


hf  te  hasband  or  by  lessees  for  years,  whether  paying  peca- 
aauT  anris  or  peats  in  kiad,  and  whedbcr  the  miaes  aza  andcr 
Iha  haihaBd*s  own  land,  or  have  beea  absolaldly  granted  to 
him  to  lake  the  whole  etiatnm  k  the  laad  of  othen.  Sach  a 
BBsat  is  a  geaait  of  a  real  heeeditameat  k  fee  aasok.  Bat 
dswer  is  not  dne  ef  mines  «r  strata  nnspeasd,  whemer  ander 
fke  hnsband's  soil  er  ander  the  soil  ef  others.  If  lands  as- 
■gnad  fer  dower  coatam  an  open  mine,  tenant  k  dower  may 
weriL  it  for  her  own  benefit.  {Stmgkimi  t.  Laigh,  1  Taant. 
40L>~£n.] 

["  The  widow  af  a  man  to  whom  an  estato  was  devised  k 
fee,  with  a  limilatioa  over  to  the  testator's  heir,  k  ease  the 
devisee  had  no  ekldeen  or  issae,  was  held  to  be  entitkd  to 
doaer.  {Moodg  ▼.  King^  10  Move,  23S;  &C.  2  Bing.  447.) 
— Eb.] 

**  It  does  net  give  dower  oat  ef  kads  to  whieh  the  hasbaad 
had  a  li^,  bat  of  which  he  had  net  seism  k  kw  er  k  fecL 

"  The  widow  is  not  entitled  to  take  possession  of  any  land 
fer  her  dower,  the  aangnment  is  to  be  made  by  the  hear;  and 
if  he  aeg^eot  ^  er  do  it  nafeirly.she  oan  oampel  a  just  asnga- 
nsat  hy  legal  paocess*  and  genoaily  meaver  oompensatkn  fer 
the  delBDtiani 

"  [To  emitk  a  widow  to  dama^  k  dower,  it  asaat  be  al- 
Jend  aad  proved  that  the  hasband  died  aeised  of  an  estote  of 
mherilance.  < Joaet  v.  J«Ref,  2  C.  ic  J.  ^1 ;  S.  €.  2  Tyrw. 
531.)— En.] 

The  heir  has  no  ssdit  to  denude  the  estate  of  limiher  as 
agaiast  the  dowaass ;  Sieiefoie  where  a  testator  died  seised  of 
certak  eatatos,  oat  of  whkh  his  widow  was  entitkd  to  doanr, 
Ae  heir  of  the  testator  eatesed  kto  noceesnen  of  ihe  estotes 
md  eat  down  liaiber,  the  ^ednoe  or  which  timber  was  psid 
kle  eaaiCp  it  was  held  that  toe  widow  was  entitled  to  a  third  of 
the  pnxiuce  fer  life.    (Aithsp  v.  Biskop,  6  Jar.  931.) 

^  Tkk  kw  appears  asell  adapted  to  the  atato  of  freehold  oid  law  or 
annaty  whaeh  ecMtad  at  the  time  when  it  was  estabhiheri,  dow«r adapt. 
Mdderin^  a  kng  period  afterwards;  slkaatom  was  at  feat  l^l^^H"^ 
iwfcihitod,  and  k  long  lamained  zanj  adispositian  by  will,  things. 
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eicept  as  to  entates  in  a  few  distriets  devisable  by  eoatom,  was 
not  allowed,  so  that  the  estate  of  the  husband  deaoendiiig  of 
oouTse  to  his  heir,  there  was  not  likely  to  be  any  di£Bcalty  in 
finding  the  lands,  a  share  of  which  was  to  be  assigned,  nor  any 
interference  with  the  property  of  third  penons  in  making  tfaie 
assi^ment;  besides  all  which  there  was  no  ftind  for  main* 
taining  the  widow  bat  the  real  estate. 
Bmoom  la-       "  'Diis  state  of  thmgs  has  for  a  long  period  been  so  much 
eooTtnleau    changed,  as  to  make  the  orisinal  law  of  dower  highly  incon- 
venient   Estates  are  now  freqoently  conveyed   away  and 
charged  by  the  husbuid,  and  it  is  denrable  that  there  aboald 
be  a  power  of  so  doing  free  from  the  burden  of  dower.    The 
great  mcrease  too  of  perM>nal  property  affords  other  means  of 
providing  for  widows. 
Bw  of  dower     "  The  legislature  long  since,  by  the  statute  27  Hen.  8,  c  10, 
bj  Joiouim.  provided  a  method  of  mminishing  the  evil  to  some  extent,  by 
making  a  jointure  of  a  certain  description  eiven  before  mar- 
ria^  a  bar  of  the  right  of  dower,  though  such  jointure  may  be 
of  madeouate  valae,  and  made  to  the  wile  before  she  has  ar- 
rived at  tne  age  at  which  she  is  enabled  to  assent  to  such  pro- 
vision, (see  pott,  p.  411.)    Courts  of  equity  have  enlarjged 
the  remedy  by  making  some  provisions  not  strictly  within  the 
Eqniuble       terms  of  the  statute  ban  of  dower :  Courts  of  equity  have  also 
^b/^tT'      obviated  the  inconveniences  arising  from  dower,  .and  also  very 
dower.  ^       materially  restricted  and  impaired  the  ri^t  to  dower,  by  hold- 
ing that  equitable  estates,  a  modification  of  the  ownership 
of  real  property,  which  has  been  introduced  since  the  law  <h 
dower  was  established,  and  now  exists  to  a  very  great  extent. 
Protection      are  not  subject  to  dower ;  and  further,  by  holdmg  that  a  imr- 
by  temif  of    chaser  may  protect  himself  against  the  dower  of  the  vendor's 
JMn-  y^Q  Jq  l^gal  estates,  by  procuring  the  assignment  to  a  trustee 

for  himself  of  an  outstanding  legal  term,  (in  reality  a  mere 
fictitious  estate,)  decisions  scarcely  reconcilable  with  orin- 
dples  of  justice  (as  they  make  the  rights  of  parties  liable  to 
be  afiected  by  technical  rules  and  fictions),  and  contrary  to  a 

Sneral  principle  laid  down  with  respect  to  equitable  estates, 
at  eqmty  should  follow  the  law,  and  at  variance  with  the 
principle  of  decisions  in  the  analogous  case  of  the  husband's 
tenancy  by  the  curtesy,  which  is  held  to  attach  to  equitable 
estates.    (See  pott,  note  to  last  section.) 
Sratatable  "  It  may  be  observed  here,  that  the  statutable  bar  by  j<no« 

bar  incoD-      tura  depends  at  law,  and  in  case  of  die  marriage  of  a  temale 
vcDieat.         under  twenty-one  years  in  equity  also,  on  the  vaUdity  of  the 
title  of  the  jointure ;  it  is  therefore  troublesome  in  auestioDS 
with  purehasers.    (See  Simpson  v.  GutUridge,  1  Inadd.  B* 
609 ;  Corbet  v.  Corbet,  1  Sim.  &  Stu.  612 ;  S.  C.  6  Ru8S.354; 
Sugd.  V.  &  P.  335,  8th  ed. ;  lid.  358, 9th  ed.) 
Convejaaee        "  ^  ^^*^  ^  defeat  the  right  of  dow^  in  eases  not  within 
to  oaea  to  bar  the  statute,  and  to  which  the  above  decisions  would  not  apply* 
dowtr.  purchasers  have  long  had  recourse  to  the  contrivanoe  of  takiBg 

ooBveyanoQS  of  estates  in  a  very  artificial  form,  called  a  Coo^ 
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veyuce  to  uses  to  bar  dower,  which,  while  it  confers  the 
whole  beneficial  ownership,  and  an  absolute  dominion  over  the 
legal  estate*  prevents  the  legal  estate  from  so  vesting  in  the 
purchaser  as  to  make  the  property  subject  to  his  wife's  dower. 
This  ingenious  form  of  conveyance,  which  was  long  in  being 
perfected,  and  is  now  nearly  universal,  is  found  in  practice  to 
be  attended  with  some  inconveniences,  and  owing  to  the  mis- 
takes of  unskilful  practitioners,  it  occasionally  leads  to  serious 
mischie&. 

"  [The  form  of  limitation  to  uses  to  bar  dower,  which  has 
been  almost  universaily  adopted,  was  in  effect  to  such  uses  as 
the  purchaser,  by  deed  or  writing  executed  in  the  presence  of 
two  witnesses,  should  appoint.  In  default  of  ana  until  ap- 
pointment to  the  purchaser  for  life,  remainder  to  a  trustee  and 
his  heirs  during  the  life  of  and  in  trust  for  the  purchaser,  re- 
mainder to  the  purchaser,  his  heirs  and  assigns.  (See  Gilb. 
on  Uses,  by  Sugd.  321— 325,  n. ;  Fearne,  347,  n.  by  But!. 
7lh  ed.)— Ed.] 

"  By  all  these  means  the  law  of  dower  is  in  most  instances  ProvUlont  by 
evaded  ;  where  husbands  find  their  estates  subject  to  dower,  J'*"  *■  1'*"  ^ 
they  very  frequently  make  provision  for  their  widows  on  the   ^^^'' 
ooiiditio&  of  their  relinquishing  their  dower ;  and  sometimes 
without  knowing  that  the  right  to  dower  exists,  or  without 
expressly  noticing  it,  they  maJce  provisions  for  their  widows, 
end  at  the  same  time  make  dispositions  of  their  fee  simple 
estates  inconsistent  with  the  enjoyment  of  dower  by  the  widow, 
or  which,  by  clear  implication,  indicate  that  dower  is  not 
meant  to  be  enjoyed  by  the  widow. 

"  These  last  modes  of  defeating  dower  are  found  to  be  from 
various  causes  very  uncertain,  and  often  open  to  questions, 
and  they  are  not  unfrequent  sources  of  litigation,  in  which  the 
widow  finds  herself  involved,  or  is  tempted  by  the  uncertainty 
of  the  law  to  ene^ge. 

"  The  general  result  is,  that  the  right  to  dower  exists  bene-  General  reso  It 
fidally  in  so  few  instances,  that  it  is  of  little  value  considered  *^«t  <Jower  is 
as  a  provision  for  widows,  and  we  believe  it  may  be  confidently  ^^  «  plovisioa 
asserted,  that  it  is  never  calculated  on  as  a  provision  hj  for  widows, 
females  who  contract  marriage  or  their  friends ;  yet  there  is 
so  much  of  uncertainty  in  the  modes  by  which  dower  is  pre- 
vented, that  the  actual  or  possible  existence  of  the  right  is  a 
very  frequent  and  serious  impediment  to*  the  transfer  of  pro- 
perty, and  the  ascertaining  in  each  case  that  it  does  not  exist 
m  the  widows  of  any  of  tne  persons  through  whom  the  pro- 
perty has  passed,  or  procuring  the  necessary  acts  to  be  done 
for  preventing  or  barring  it  where  it  does  or  may  exist,  or 
securing  the  &ture  production  of  the  evidence  of  its  non-exist- 
ence, are  the  causes  of  frequent  and  great  delay  and  expense 
attending  such  transfers.    Thus  where  there  is  no  person  who 
ean  derive  any  benefit  from  the  law  of  dower,  that  law  exists 
often  as  a  cloe  to  the  transfer  of  property,  sometimes  as  a  legal 
pretext  for  delaying  the  performance  of  a  contract,  and  some* 
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times  as  the  ineTitable  cmvse  of,  or  a  mischieToas  temptatioii 
to,  Utigmtioii.    Genenlly  we  conceife,  that  the  right' to  dower 
may  be  said  to  exist  to  a  great  extent  to  the  injury  of  propri* 
etors  and  pnrchasen,  and  to  a  eomparatiTely  small  extent  for 
the  benefit  of  widows,  and  to  some  extent  also  to  their  injury, 
in  leading  them  into  or  involving  them  in  litigation. 
PriBcjpIc  on       "  The  tme  principle  (as  we  think)  on  which  the  law  of 
^'h^  !d*       dower  was  originally  established,  and  on  which  it  has  a  claim 
may  ^  MUh'  ^^  grounds  of  justice  and  policy  (without  sacrificing  the  general 
laincd.  convenience)  to  be  supported,  is,  that  it  should  be  considered 

as  that  interest  in  un  estate  of  inheritance  which  the  law  takes 
from  the  heir  of  a  deceased  proprietor  for  the  support  of  his 
vridow,  whose  claims  in  natural  justice  and  polic^  appear  to 
stand  at  least  on  an  equal  footing  ¥rith  the  damis  of  the  heir; 
it  is  so  far  analogous  to  the  provision  which  a  law,  established 
in  more  modem  times,  has  made  for  the  vridow  out  of  the  hus- 
band's personal  estate  undisposed  of  by  bis  will.  By  com- 
bining this  principle  with  another  of  high  and  perhaps  para- 
mount imjportance,  a  principle  which  the  law  has  carefully 
established  almost  to  its  fullest  extent,  viz.  that  a  right  of 
alienation  should  be  inseparably  incident  to  property  of  every 
description,  we  think  that  the  law  of  dower  may  be  put  on  a 
footing  more  beneficial  on  the  whole  to  widows,  and  nee  finom 
nearly  all  the  present  inconveniences  and  miscbiefii. 

*'  The  distinction  as  to  dower  between  the  husband's  seinn 
and  his  mere  right,  we  think,  in  the  present  state  of  things, 
irrational.    (See  past,  p.  416.) 
Proposed  "  We  propose  that  dower  should  attach  upon  all  estates  of 

•Itentioosof  inheritance  m  possession,  excepting  the  species  of  property 
dowerT  °*      ^  which  dower  is  not  incident ;  and  on  property  considerea 
in  equity  as  real  estate  of  or  to  which  any  husband  dies  seised 
or  entitled  in  fact  or  in  law,  whether  legally  and  beneficially, 
or  beneficially  only,  which,  if  belonging  to  the  wife,  would  be 
subject  to  the  husband's  curtesv,  but  subject,  like  the  interest 
of  other  persons  having  partial  mterests  in  the  inheritance,  to 
any  estates,  charges,  or  mcumbrances  which  the  husband  maj 
have  lawfully  created,  or  bound  himself  to  create,  and  to  he 
debts,  so  far  as  they  attach  on  his  freehold  estates,  and  as  to 
estates  which  he  can  affect  by  his  will,  to  any  disposition,  direc- 
tion, or  declaration  made  by  his  will,  executed  so  as  to  afiect 
freehold  estate,  and  that  dower  should  not  attach  on  any  other 
estate. 

**  By  this  enactment  the  artificial  distinction  between  legal 
and  equitable  estates  will  be  taken  away ;  on  the  other  hand, 
the  subtle  contrivances  to  which  we  have  referred  vrill  become 
unnecessary. 
Pr««isioiis  In  "  We  propose  that  a  provision  made  by  will  for  a  widow  oat 
case  of  Willi,  of  personal  estate  shall  not  deprive  her  of  dower,  unless  the 
will,  expressly  or  by  clear  implication,  shall  so  direct,  but  that 
any  devise  of  freehold  estate  shall  be  held  to  be  free  from 
dower,  unless  the  contrary  be  declared. 
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"  And  that  as  to  estates  which  the  husband  might  by  his 
^  (fispoM  of  against  his  wife's  right  to  dower,  he  may  by 
hii  viQ  duly  executed  declare  that  such  right  should  be  dis- 
dmged  without  making  any  further  disposition.  And  we 
pNiNae  that  the  enactments  shall  not  interfere  with  the  rule 
of  oovrts  of  equity,  giving  widows  a  preference  over  other 
tegtHees  for  legacies  given  to  them  in  satisfaction  of  dower. 
And  we  propose  that  a  declaration  in  any  deed  or  instrument  and  of  deeds, 
giving  or  devising  estates  of  inheritance,  may  make  the  estate 
of  the  donee  or  devisee  not  subject  to  his  wife's  dower ;  but 
these  enactments  not  to  prevent  courts  from  enforcing,  on 
opntable  principles,  covenants  or  agreements  of  husbands 
Bot  to  bar  the  right  to  dower,  nor  to  prevent  the  barring 
of  dower  by  agreement  or  settlement,  or  its  forfeiture  by 
adahery. 

"  We  do  not  propose  at  present  to  extend  the  alterations  of  Roiea  not  to 
tbe  law  of  dower  to  gavelkind  lands  or  borough-english  lands,  exteod  to 
or  to  copyhold  or  customary  lands,  as  to  all  which  the  right  «>Py*»oW»» 
to  dower  or  freebench  is  regulated  by  a  variety  of  pecuCar 
Mms.    We  deem  it  expedient  to  postpone  the  recommen- 
<]ation  of  any  further  alteration  of  the  laws  relating  to  those 
Kvcnl  tenures,  until  the  whole  subject  shall  come  under  our 
view."  (1  lUal  Prop.  Hep.  16—19.  As  to  tenures,  see  lUal 
i*n^  Hip.  3—22.) 

(i)  In  consequence  of  two  maxims  of  the  common  law —  Jointures. 
fint,  that  no  right  can  be  barred  until  it  accrues ;  and,  secondly, 
tfiat  no  right  or  title  to  an  estate  of  freehold  can  be  barred  by 
a  collateral  satisfaction — it  was  impossible  to  bar  a  woman  of 
Itff  dower  by  any  assignment  or  assurance  of  lands,  either 
iMfbre  or  duimg  the  marriage.  (  Kemon'i  ca$t,  4  Rep.  1 ;  Co. 
lJtL36b.) 

Before  the  passing  of  the  statute  of  uses,  (27  Hen.  8,  c.  10,) 
^greater  part  of  the  lands  in  England  having  been  conveyed 
^  ves  which  were  not  liable  to  dower,  (Dyer,  266,  pi.  7  ;  4 
^P«  I  b.)  it  veas  usual  to  make  a  provision  for  the  wife  before 
^^■niaee  out  of  the  husband's  lands.  (3  Rep.  58  b. ;  4  Rep. 
1  b.;  wilmot's  Notes,  184,  5.)  The  statute  of  uses  having 
^*°^MTed  the  legal  estate  to  the  etttui  que  use,  all  women  then 
"jsnied  would  have  become  dowable  of  lands  held  to  the  use 
«  thar  husbands,  and  retained  their  title  to  lands  settled  on 
^  in  jointure.  To  prevent  that  injustice,  it  is  by  the  sixth 
'^f^  of  the  statute  of  uses  declared,  that  a  woman  having 
*&  estate  in  jointure  with  her  husband,  (five  species  of  which 
aie enumerated,)  shall  not  be  entitled  to  dower;  and  the  ninth 
*^n  reserves  to  the  wife  a  right  to  refuse  a  jointure  orto  claim 
w  dower.  (See  Wilmot's  Notes,  184,  ficc)  It  was  decided 
^  the  species  of  estates  enumerated  are  proposed  only  as 
^'^ples,  and  the  courts  have  in  construction  extended  the 
operadon  of  the  statute  to  other  instances  within  its  principle, 
^gh  not  within  its  words.    (4  Rep.  2  a.)    By  the  effect 
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of  that  statote,  therefore,  no  widow  can  claim  both  jointure 
and  dower.  Jobtare  before  marriage  is  a  peremptory  bar  of 
dower ;  jointure  after  marriage  she  has  an  option  to  renonoce* 
(1  Swanst.  429,  n.)  A  jointure  within  that  statute  is  defined 
to  be  a  competent  livelihood  of  freehold  to  the  wife  of  lands 
and  tenements,  to  take  effect  in  pro6t  or  posse laJon  presently 
after  the  death  of  the  husbaod,  for  the  life  of  the  wife  at  least, 
if  she  herself  be  not  the  cause  of  its  deteiminatioik  or  forfehue. 
(Co.  litt.  36  b.,  37.) 

According  to  Lord  Coke,  (Co.  litL  36  b.)  there  are  six 
requisites  to  a  strict  legal  jointure,  viz.  Ist,  The  prorision  for 
the  wife  must  by  original  limitation  take  effect  in  poeseaoon 
or  profit  immediately  after  the  husband's  death.  (  H'aod  r. 
Shirty,  Cro.  Jac.  488.)  2d.  It  mnst  be  for  the  term  of  her 
own  life,  or  greater  estate.  (Dyer.  97  b  )  3d.  It  must  be 
made  to  herself,  and  do  other  for  her.  4th.  It  must  be  made 
in  satisfaction  of  the  vchole^  and  not  of  part  of  her  dower.  5tfa. 
It  must  be  either  expressed  or  averred  to  be  in  sattsfaction  of 
her  dower.  (See  9  Mod.  152  ;  3  Atk.  8  ;  1  Ves.  aen.  54;  4 
Ves.  391.)  And,  6th.  It  may  be  made  either  before  or  after 
marriage.    (4  Rep.  3.) 

In  equity,  a  trust  estate,  an  agreement  to  settle  lands  as  s 
jointure,  or  a  covenant  from  the  husband  that  his  heirs,  execu- 
tors, or  administrators,  would  pay  an  annuity  to  his  wife  for 
her  life,  in  case  she  survived  him,  in  full  for  her  jointure  sod 
in  bar  of  dower,  without  expressing  diat  it  should  be  charged 
on  lands,  or  in  short,  any  provision,  however  precarious,  and 
whether  secured  out  of  realty  or  personal^,  which  an  adult 
before  marriage  accepts  in  lieu  of  dower,  is  a  good  jointure. 
(  Earl  of  Bucks  v.  i>rt»rv,  6  Br.  P.  C.  670 ;  4  Br.  C.  C.  506 ; 
Wiimofs  Notes,  177 ;  Charles  v.  Andrews,  9  Mod.  152  ;  Wil- 
Harm  v.  Chitty,  3  Ves.  jun.  545;  Tinney  v.  Tinney,  3  Atk.  8; 
CurruUiers  v.  Carrvthers,  4  Br.  C.  C.  500;  Esteourt  ▼.  Fm- 
totirt,  1  Cox,  20;  Simpson  v.  Gutteridge,  1  Madd.  R.  6)3; 

4  Rep.  2  a.,  n.  by  Thomas;  Harg.  (-o.  LitL  36  b.,  n.  (5); 
1  Sugd.  V.  &  P.  362—364.)  A  future  contingent  provisioo. 
accepted  by  an  adult  female  upon  her  marriage  in  lien  of 
dower,  is  in  equity  a  valid  bar  to  dower.  (In  re  Herons,  1 
Flan.  &  K.  330.  See  Pover  v.  Sheil,  1  Moll.  312  ;  WiUiams 
V.  Chitty,  3  Ves.  545 ;  Corbet  v.  Corbet,  1  Sim.  &  S.  6}2; 

5  Russ.  254.)  A  feme  covert  is  not  competent  during  the  co- 
verture to  elect  between  a  jointure  made  to  her  after  marriage 
and  her  dower  at  common  law.  The  consent  of  a  married 
woman  to  release  her  jointure,  and  accept  an  allowance  during 
the  life  of  her  husband,  who  was  a  lunatic,  without  prejudice 
to  her  rieht  to  dower,  was  held  not  to  be  binding  upon  her 
after  hb  decease.     (Frank  v.  Frank,  3  My.  &  Cr.  171.) 

A  jointure  settled  on  a  wife  by  articles  to  which  she  was  not 
a  party,  will  not  deprive  her  of  dower ;  (Earl  Buckingham  v. 
Drury,  3  Br.  P.  C.  497 ;  S.  P.  Duly  v.  Lynch,  Id.  48 ;)  but 
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an  is6uit  having  before  her  marriage  a  jointure  made  to  her  in 
bar  of  dower,  is  thereby  bound  and  barred  by  the  stat.  27  Hen. 
8.  c.  10,  (Id.) 

As  to  the  law  of  jointures,  see  1  Rop.  on  Husband  and  Wife, 
c  10;  Cruise's  Dig.  tit.  vii.;  Bac.  Abr.  Dower  and  Jointure 
(G.);  Gilh.  on  Uses,  by  Sugd.  p.  321.  &c. 

(e)  The  result  of  the  cases  as  to  the  doctrine  of  attendant  Terms  or 
terms  may  be  thus  stated :— When  there  is  an  old  term  that  is  y«vfl  attend- 
satisfied,  the  inheritance  being  the  estate,  the  interest  in  the  heritance. 
term  attends  upon  it.  If  there  be  a  first,  second,  and  third 
mortgagee,  they  are,  according  to  their  respective  gradations, 
entitled  to  the  benefit  of  the  term.  It  is  possible  that  some  or 
all  of  them  may  not  know  of  its  existence ;  and  according  to 
the  practice  of  conveyancers,  sanctioned  by  and  perhaps  grow- 
ing out  of  the  doctrines  of  courts  of  equity,  if  a  subsequent 
incumbrancer,  without  notice,  gets  in  the  term,  he  gains  a 
priority ;  if,  at  the  time  of  advancing  bis  money,  be  had  notice 
of  the  previous  incumbrances,  he  does  not  gain  priority.  (Per 
Lord  clldon  in  MoU  v.  Smith,  Jac.  R.  496.  See  Radnor  v. 
Yand^tendi/,  Show.  P.  C.  69 ;  S.  C.  Pr.  Ch.  65 ;  Swannock 
V.  Liffordi  2  Atk.  208 ;  Ambl.  6 ;  Co.  Litt.  208  a.,  n. ;  WU- 
Inghhi  V.  Willoughhy,  1  T.  R.  763.) 

An  heir,  though  be  can  avail  himself  at  law  of  a  term 
ittendant  upon  the  inheritance,  is  not  allowed  in  a  court  of 
equihr  to  defeat  the  widow's  claim  of  dower ;  for  having  a 
certain  quantity  of  interest,  equity  must  consider  her  as  having 
a  corresponding  interest  in  the  term.    When  the  husband  con- 
veys to  a  purchaser,  without  the  concurrence  of  the  wife, 
nothing  but  the  husband's  estate  passes  subject  to  dower, 
which  remains  as  it  was.    {Maunarell  v.  MaundreU,  7  Ves. 
578 ',  S.  C.  10  Ves.  246.)    But  a  purchaser  for  valuable  con- 
sideration, or  a  mortgagee,  (  Wynn  v.  Williams,  5  Ves,  130.) 
may  protect  himself  from  dower  by  taking  au  actual  assign- 
ment of  a  term  created  before  the  right  of  dower  attached,  to 
a  trustee  for  himself,  or  a  declaration  of  trust  from  the  trustee, 
or  by  obtaining  possession  of  the  deed  creating  the  term,  (7 
Yes.  567 ;  10  Ves.  246,)  notwithstanding  he  had  notice  of  the 
ri^t  of  dower.    (10  Ves.  271 ;  see  But!.  Co.  litt.  290  b.,  n. 
1,  s.  13.) 

In  MoU  V.  Smith,  (Jac  R.  490 ;  S.  C.  1  Jac.  &  W.  665,) 
an  attendant  term  having  become  vested  in  the  wife  of  the 
owner  of  the  inheritance,  as  the  administratrix  of  the  trustee 
of  the  term,  and  her  husband  having  become  a  bankrupt,  his 
agreed  to  sell  the  estate,  and  filed  a  bill  for  a  specific 
.jnnance  of  the  agreement,  pending  which  suit  the  hus- 
ind  died ;  it  was  held,  that  the  vridow  was  not  entitled  to 
dower,  that  she  must  assign  the  term  for  the  benefit  of  the 
porchaser,  and  that  he  was  bound  to  accept  the  title. 
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Widows  to        II*  And  be  it  further  enacted,  that  when  a  hus- 

^wtroMot  ^*"*^  ^^^^^  ^^®»  beneficially  entitled  to  any  land  for 
eqaiitMe  an  interest  which  shall  not  entitle  his  widow  to 
etuicf.  dower  out  of  the  same  at  law,  and  such  interest, 
whether  wholly  equitable,  or  partly  legal  and 
partly  equitable,  {d)  shall  be  an  estate  of  inheri- 
tance in  possession,  or  equal  to  an  estate  of  inhe- 
ritance in  possession,  (other  than  an  estate  in  joint- 
tenancy,)  (e)  then  his  widow  shall  be  entitled  in 
equity  to  aower  out  of  the  same  land. 

(d)  The  legal  estate  in  certain  freeholds  was  vested  in  K. 
as  mortgagee  in  fee,  subject  to  the  equity  of  redemption  of  F. ; 
K.  also  claimed  to  be  entitled  to  an  undivided  moiety  in  these 
freeholds,  which  claim  was  disputed  by  F.,  but  was  established 
by  a  decree  at  the  Rolls ;  after  K.'s  death  it  was  held  that 
the  legal  and  equitable  interest  had  not  been  so  united  in  K. 
as  to  entitle  his  widow  to  dower  out  of  his  undivided  moiety. 
(Knight  V.  Frampton,  10  Law  Joum.  N.  S.  Chanc.  247.) 
Origin  of  role  The  general  principle  on  which  courts  of  equity  have  pro- 
not  allowing   ceeded  m  cases  of  dower  is,  that  dower  is  to  be  considered  as  a 

eqoiuw r  **'  ^^^  ^®8*^  "6**'  J  ^^^  ^^^^  ^^^^y  °"ff^*  °°'  ^  create  the  right, 

estates.  where  it  does  not  subsist  at  law. 

Nothing  can  be  more  striking  than  the  inconsistency  of  the 
doctrine  which  subjected  trust  estates  to  the  right  by  curtesy, 
while  it  exempted  them  from  the  claim  of  dower.     Courts  of 
equity  had  assumed  as  a  principle,  in  acting  upon  trusts,  to 
follow  the  law ;  and,  according  to  that  principle,  they  ougfati 
in  all  cases  where  rights  attached  on  legal  estates,  to  have 
attached  the  same  rights  upon  trusts,  and  consequently  to  have 
given  dower  of  an  equitable  estate.    It  was  found,  however, 
that  in  cases  of  dower,  that  principle,  if  pursued  to  the  utmost, 
would  have  affected  the  titles  to  a  large  proportion  of  the 
estates  in  the  country,  as  parties  had  been  acting  on  the  foot- 
ing of  dower  upon  a  contrary  priodple,  and  had  supposed 
that  by  the  creation  of  a  trust,  tne  right  of  dower  would  be 
prevented  from  attaching.   Many  persons  had  purchased  uoder 
this  idea ;  and  the  country  would  have  been  thrown  into  the 
utmost  confusion,  if  courts  of  equity  had  followed  their  general 
rule  with  respect  to  trusts  in  the  cases  of  dower.    But  the 
same  objection  did  not  apply  to  a  tenancy  by  the  curtesy,  for 
no  person  would  purchase  an  estate  subject  to  such  right, 
without  the  concurrence  of  the  person  in  whom  it  was  rested* 
(D*Arcy  v.  Blake,  2  Sch.  &  Lef.  388.)    A  widow  is  not  en- 
titled to  freebench  of  a  trust  estate  in  copyholds.    {Forder  v. 
Wade,  4  Br.  C.  C.  620.) 


] 
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^Vbere  an  estate  was  sabjeet  to  a  mortgage  in/««  at  the 
tizne  of  the  marriage,  and  continued  so  during  the  coverture, 
the  widow  was  not  entitled  to  dower,  as  at  law  the  whole  legal 
lobaitaooe  was  Tested  in  the  mortgagee ;  and  the  right  of 
ndoDption  was  merely  an  eiiuitabU  title,  insufficient  to  create 
t  claim  of  dower,  f  Dum  v.  SaviiU,  I  Br.  C.  C.  326.)  Where 
the  husband  was  seised  merely  as  a  mortgagee  or  trustee,  the 
wife  was  entitled  to  dower  at  law,  but  subject  in  equity  to  the 
sane  right  of  redemption  or  trust  as  her  husband  was  liable 
to^  bat  a  court  of  equity  would  interfere  to  prevent  a  widow 
ftem  takiog  advantage  of  her  l^al  right.  (Hinton  v.  Hiitton, 
2  Ves.iea.  634;  see  2  Freem.  43,  71 ;  1  Burr.  117  ;  Butl. 
Co.UtL205a.,  n.(l),  18  ed.) 

So  a  woman  is  not  entitled  to  dower  of  estates  of  which  the 

hosbajid  was  seised  in  fee,  subject  at  the  time  of  his  marriage 

b>  leases  for  lives,  which  did  not  expire  during  the  coverture. 

(DMrey  v.  Blakt,  2  Sch.  &  Lef.  387  ;  Fitz.  Abr.  Dower, 

pi.  184  ;  Br.  Abr.  Dower,  pi.  44 ;  Co.  Litt.  32  a. ;  Co.  litt. 

M8  a:.  Harg.  note  ;  Perk.  333,  348 ;  Ford$r  v.  Wad;  4  Br. 

C.  C.  520.)     On  tbe  surrender  in  deed  or  in  law  of  the  life 

tttate  to  the  husband  the  right  of  dower  will  attach.    ( 1  Roll. 

Abr.  676,  pi.  40.)     But  if  a  rent  be  reserved  on  a  lease  for 

7cus,intMie  before  marriage,  the  wife  vrill  be  entitled  to  recover 

jlower  of  the  third  part  of  the  rent  immediately,  and  also  of  the 

ttod,  with  a  easet  tiecutio  during  the  term.    ( Prec.  Ch.  250.) 

AodiW  wife  of  a  roan  entitled  to  lands  under  a  devise  to  him 

IB  fee  or  in  tail,  subject  to  a  chattel  interest  for  raising  the 

*"^r'i  debts,  is  dowable  after  payment  of  them,    (Co.  Litt. 

*l  i-i  8  Rep.  96  a. ;  2  Vem.  404.) 

,  (c)  The  widow  of  a  joint  tenant  in  fee  or  in  tail  is  not  en- 
™^  to  dower,  because,  upon  the  death  of  one  of  the  joint 
^^tttU,  the  estate  goes  to  tne  survivor,  who  is  then  in  from 
the  firtt  grantor,  and  may  plead  the  deed  creating  the  estate 
^tn^iaally  made  to  him,  without  naming  his  companion. 
(utt.k46;  Co.  Litt  37  b.,  30  a.,  183  a.)  And  if  a  joint 
{J^t  aliens  his  share,  his  wife  shall  not  be  endowed.  (Fitz. 
'^.B.  150;  Br.  Dow.  pi.  30;  Cro.  Jac.  615.) 


SEISIN  OT  HUSBAND. 


Hi.  And  be  it  further  enacted,  that  when  a  hus-  Seisin  ibaii 
wnd  8hall  have  been  entitled  to  a  right  of  entry  or  |SV  w  g*JJ"* 
•ction  in  any  land,  and  his  widow  would  be  entitled  tiu«  to  dower. 
^  dover  out  of  the  same  if  he  had  recovered  pos- 
*^ioQ  thereof,  she  shall  be  entitled  to  dower  out 
^the  same  although  her  husband  shall  not  have 
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recovered  possession  thereof;  provided  that  sue) 
dower  be  sued  for  or  obtained  within  the  perim 
during  which  such  right  of  entry  or  action  might  b( 
enforced,  (e) 

Right  of  («)  A  right  of  entry  is  where  a  man  who  has  the  possesaa 

entry.  of  lands  is  disseised  or  ousted,  or,  having  a  right  to  the  pos 

session,  is  kept  out  of  it ;  in  which  case  he  maj  peaceabi] 
make  an  entry  upon  the  lands,  or  bring  an  action  of  ejeetmeni 
to  recover  the  possession.  (See  Rose,  on  Real  Actions,  79, 
&c. ;  1  Real  Prop.  Rep.  493.)  We  have  already  seen  (mtU, 
p.  226,)  that  no  descent  cast  or  discontinuance  made  after  tin 
31st  December,  1833,  is  to  bar  a  right  of  entry,  and  that  con- 
tinual claim  will  not  preserve  it  {^Antt,  p.  164.)  The  time 
within  which  a  right  of  entry  must  be  prosecuted  is  now 
prescribed  by  stat.  3  &  4  Will.  4,  c.  27.  (See  ante,  p.  1 16— 
186.) 
Seisin.  Seisin  is  a  technical  term,  to  denote  the  completion  of  thsl 

investiture  by  which  the  tenant  was  admitted  into  the  tenure, 
and  without  which  no  freehold  could  be  constituted  or  pass. 
(1  Burr.  107.)  One  of  the  circumstances  required  to  gives 
title  of  dower  before  this  act  was,  that  the  husband  should  be 
seised  during  the  coverture  of  the  estate  whereof  the  wife  is  to 
be  endowed.  A  seisin  in  law  was  sufficient,  without  a  seisis 
in  deed. 

A  seisin  in  law,  in  its  usual  acceptation,  is  where  the  inbe* 
ritance  in  lands  and  hereditaments  of  which  a  man  died  sdeed 
or  possessed  descends  upon  his  heir,  who  dies  before  entry  or 
possession.  (Litt.  s.  448.)  In  such  a  case,  if  the  heir  leave 
a  widow,  she  will  be  entitled  to  dower.    (Litt  8. 681.) 

On  conveyances  under  the  statute  of  uses,  the  bargainee  or 
cestui  que  use  is  seised  in  law  immediately  on  the  dehvery  or 
the  deed,  and  therefore  his  wife  was  dowable,  aItbon|h  no 
entry  had  been  made  by  him,  nor  other  act  done  to  acquue  bo« 
actual  seisin.  As  if  lands  were  bargained  and  sold,  and  a 
stranger  entered,  and  then  the  deed  was  inroUed  and  the  ba^ 
eainee  died,  his  wife  would  be  endowed ;  (2  And.  161 ;  Gilb- 
Uses,  by  Su^.  213 ;  see  Cro.  Jac.  604 ;)  but  if  the  busbaod 
had  died  before  inrolment,  she  would  not  have  been  endowed. 
(Gilb.  Uses,  213.)  ^ 

But  wherever  an  actual  entry  was  necessary  to  giv6  cmct 
to  a  conveyance,  as  in  the  case  of  an  exchange  at  comaion 
law,  the  wife  was  not  entitled  to  dower,  unless  the  busbsiMl 
had  entered.    (Perk.  s.  368 ;  Park  on  Dower,  34.) 
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ALIENATION,  &C.  BY  HUSBAND. 

IV.  And  be  it  further  enacted,  that  no  widow  No  dower  out 
shall  be  entitled  to  dower  out  of  any  land  which  dLpotedof. 
shall  have  been  absolutely  disposed  of  by  her  bus- 

hand  in  his  lifetime,  or  by  his  will. 

V.  And  be  it  further  enacted,  that  all  partial  Priority  to 
estates  and  interests,  and  all  charges  created  by  taSrcharVei, 
any  disposition  or  will  of  a  husband,  and  all  debts,  ami  iv^Miy 
incumbrances,  contracts,  and  engagements  to  which  *  *** 

his  land  shall  be  subject  or  liable,  shall  be  valid 
and  effectual  as  against  the  right  of  his  widow  to 
dower.  (/) 

(/)  Before  the  above  act,  after  a  title  of  dower  had  once  By  old  Uw» 
ittaehed,  it  was  not  in  the  power  of  the  husband  alone  to  b°8b«nd 
Weat  it  by  any  act  in  the  nature  of  alienation  or  charge.     (3  So"5,^j|** 
ley.  386  ;  Co.  Litt.  32.)    It  was  a  right  attaching  by  impli-  dower, 
cation  of  law,  which,  although  it  miebt  never  take  enect,  (as 
tf  the  wife  died  in  the  husband's  lifetime,)  yet  from   the 
■Bonent  that  the  facts  of  marriage  and  seigin  had  concurred, 
wtt  so  fixed  as  to  become  a  title  paramount  to  that  of  any 
pmn  claiming  under  the  husband  by  subsequent  act.    (Co. 
Litt  32  a. ;  F.  N.  B.  147  (£).)    The  alienation  of  the  hus- 
iMnd,  therefore,  whether  voluntarily,  as  by  deed  or  will,  or 
iavohntarily,  as  by  bankruptcy,  &c.,  would  not  defeat  the 
wife's  light  of  dower  against  the  husband's  alienee,  against 
whom  dower  might  be  recovered  in  the  same  way  as  against 
^  heir  of  the  husband  dying  seised.    The  consequence  of  the 
tbove  mle  was,  that  all  charges  or  derivative  interests  created 
bv  the  husband  after  the  title  of  dower  had  attached,  were 
voidable  as  to  that  part  of  the  land  which  was  recovered  in 
*»w«r.    (Shep.  T.275;  Stoughion  v.  Leigh,  1  Taunt.  410; 
Co.  Litt.  46  a. ;  7  Hep.  8,  72  ;  Jenk.  Cent.  p.  36 ;  see  Park 
wDower,  pp.  237.  238.) 

Freebencn,  in  the  absence  of  any  custom  to  the  contrary,  FreebenelA. 
^  not  attach  even  in  right  until  the  husband's  death; 
(Carth.  275;  12  Mod.  49;  3  Lev.  385 ;  2  Ves.  sen.  633; 
2Atk.626;  2T.  R.580;  3  Ves.  3un.256;)  and  therefore 
>oy  alienation '  by  him  alone,  even  by  contract,  (2  Ves.  sen. 
^\>)U)  take  effect  in  his  lifetime,  will  defeat  the  widow's 
claim.  (Benson  y.  Scott f  3  Lev.  385;  Godwin  y.  Winsmore, 
2Atk.526;  Variey't  ca$e,  Cro.  Jac.  36;  Moor,  758;  Dag- 
»<»rtfcv.  nadford.  Sir  W.Jones,  462;  I  Freem.516;  Gilb. 
Ten.  321.  See  2  Watk.  on  Cop.  73— 79.)  By  the  custom 
ofthe  manor  of  Cheltenham,  as  settled  by  stat.  1  Car.  1,  the 
^ow  of  a  copyholder  is  entitled  to  dower  out  of  customary 
l*iMb  of  which  her  husband  was  tenant  during  the  coverture*. 

T  5 
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although  such  lands  had  been  aliened  during  the  coTerture  b| 
the  husband  alone,  without  the  wife  having  been  examined  ia 
court  or  joined  in  the  surrender.  (  Riddell  v.  Jenner,  10  Bingi 
29;  S.  C.  3  M.  &  Scott,  673.)  Where  lands  held  of  thai 
manor,  between  the  time  of  alienation  by  the  husband  and  oi 
his  death,  have  been  improved  in  value  by  buildings,  the 
widow  is  entitled  to  dower,  accordmg  to  the  value  at  the  time 
of  his  death,  although  one-third  remain  not  built  upon.  And 
if  the  lands  so  aliened  are,  at  the  death  of  the  husband,  in  the 
possession  of  several  persons,  whether  by  the  immediate  ad 
of  the  husband  or  tne  act  of  his  alienee,  dower  must  bi 
assigned  as  to  one-third  of  the  lands  of  each  such  possessor. 
{Doe  d.  Riddell  v.  Gunnnell,  1  Gale  &  D.  180.)  When 
lands,  at  the  death  of  the  husband,  are  in  possession  of  severil 
persons,  whether  by  the  husband's  act,  or  by  the  act  of  his 
alienee,  dower  must  be  assigned  as  to  one-third  of  the  lands  m 
each  person's  possession ;  and  where  they  have  been  improved 
in  value  by  buildings  subsequently  to  the  time  of  alienatioD, 
the  widow  is  entitled  to  dower  according  to  their  respective 
actual  value  at  the  time  of  the  husband's  death,  though  more 
than  one-third  of  the  whole  remains  unimproved.  (XXwd. 
Riddell  V.  Gtoinnell,  6  Jurist,  235.) 

The  widow  of  a  tenant  in  tail  of  copyhold  is  entitled  to  free- 
bench,  though  there  is  no  custom  as  to  the  freebench  of  widows 
of  tenant  in  tail,  but  only  as  to  the  freebench  of  widows  of 
tenants  in  fee.  {Doe  d.  Duke  of  Norfolk  v.  Sanden,  3  DongL 
303;  see  I  Scriv.  on  Cop.  89-96,  3d  edit.) 

By  the  custom  of  gavelkind,  the  vnfe,  after  the  death  of  ber 
husband,  shall  have  for  her  dower  a  moiety  of  all  lands  of  ber 
husband  so  long  as  she  continues  chaste.  (Rob.  on  Gav.  by 
Wilson.pp.  205— 236.) 


Dower  may        VI .  And  be  it  further  enacted,  that  a  widow 

•*decra7a1ioii  ^^^^'  "°'  ^^  entitled  to  dower  out  of  any  land  of 
in  a  deed;     her  husband  when  in  the  deed  by  which  such  land 
was  conveyed  to  him,  or  by  any  deed  executed  bj 
him,  it  shall  be  declared  that  his  widow  shall  not 
be_entitled  to^Fower  out  ofsuch  land.    ~  ' 

orbyade.  VII.  And~^e  it  further  enacted^  that  a  widow 
cianiiion  in  shall  not  bc  entitled  to  dower  out  of  any  land  of 
win. "'  *"** '  which  her  husband  shall  die  wholly  or  partially 
intestate,  when  by  the  will  of  her  husband,  duly 
executed  for  the  devise  of  freehold  estates,  he 
shall  declare  his  intention  that  she  shall  not  be 
entitled  to  dower  out  of  such  land,  or  out  of  any 
of  his  land. 
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VIII.  And  be  it  further  enacted,  that  the  right  Dower  than 
of  a  widow  to  dower  shall  be  subject  to  any  con-  retuicUon»!* 
ditions,  restrictions,  or  directions  which  shall  be 
declared  by  the  will  of  her  husband  duly  executed 

as  aforesaid. 

IX.  And  be  it  further  enacted,  that  where  aDeWieor 
husband  shall  devise  any  land  out  of  which  hisfS'^tJow"^ 
widow  would  be  entitled  to  dower  if  the  same  >h«u  bar  her 
were  not  so  devised,   or  any  estate  or  interest**®^**"' 
therein^  to  or  for  the  benefit  of  his  widow,  such 

widow  shall  not  be  entitled  to  dower  out  of  or  in 
aoylaod  of  her  said  husband,  unless  a  contrary 
mteotion  shall  be  declared  by  his  will,  (g) 

(i)  In  Manton  r.  Ec$,  2  Nev.  &  P.  504 ;  8  Ad.  &  £11. 14, 
>  qoeBlion  was  raised,  but  Dot  decided,  whether  a  will  made 
^t  tartator  in  contemplation  of  marriage,  in  which  he  devises 
cwtiiB  real  estates  to  lus  future  wife  for  life,  operates  to  bar  ber 
ngbt  of  dower  under  3  &  4  Will.  4,  c.  105. 

A  devise  by  a  husband  for  the  benefit  of  his  wife,  who  was  Wheo  widow 
^^^■tled  to  dower,  did  not  operate  as  a  satisfaction  of  such  was  pot  to 
"^  valess  an  intention  was  expressed,  or  could  be  inferred,  election. 
^  die  gift  by  the  husband  was  in  lieu  of  dower,  in  which 
y  tfce  wife  could  not  claim  both,  but  was  put  to  her  election. 
^f^'fftl  eases  occurred  upon  this  subject,  which  are  collected 
■  Rod.  on  Husband  and  Wife,  by  Jacob,  c.  11,  s.  3;  and 
■»  1  Powell  on  Devises,  by  Jarman,  447—455.  The  right 
^dower  being  in  itself  a  clear  legal  rieht,  an  intent  to  exclude 
y  right  by  voluntary  gift  must,  before  this  act,  have  been 
"^■lon^ted  by  exprees  words,  or  by  clear  and  manifest  im- 
ri^B.  In  order  to  exclude  such  right,  the  instrument  itself 
"vt  have  contained  some  provision  inconsistent  with  the 
'■otioQ  of  such  legal  right.  (2  Sch.  &  Lef.  452,  453.)  It 
^  decided  by  the  House  of  Lords,  that  a  devise  to  the  widow 
"ft  part  of  the  land  out  of  which  she  was  dowable,  did  not 
^'fnde  her  from  her  right  of  dower ;  the  sole  possession  of  a 
y  of  the  lands,  out  of  which  the  dower  is  to  issue,  not  being 
rf'^  inconsistent  with  the  assertion  of  a  legal  right  to  the 
J|"i  of  the  whole  estate.  (Lawrence  v.  Lawrence,  2  Vem. 
f5;  8.  C.  Freem.  244;  3  Br.  P.  C.  484;  1  Swanst.  398,  n. ; 
IJr*  C.  C.  2d2,  n.  by  Belt;  see  Roadly  v.  Duim,  3  Russ. 
1^;  MiaU  V.  Brain,  4  Madd.  126;  Butcher  v.  Kemp,  6 
Jn*t  61 ;  Hall  ▼.  HiU,  1  Con.  &  L.  120.)  A  testator 
wn«d  all  and  singular  the  rents,  issues  and  profits  of  his 
^lisld  lands,  to  be  applied  to  the  maintenance  of  his  chil- 
<«ni,  until  the  youngest  should  have  attained  twenty-one, 
^joct  ID  the  meantime  and  charged  with  an  annuity  to  his 
^1  >o  long  as  she  should  coaAimie  his  widow,  and  upon  his 
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yoongest  child  attaining  twenty-one,  he  devised  all  and  sm- 
gular  his  said  copyhold  lands  among  all  his  children  equally  ^ 
and  he  devised  all  and  singular  his  freehold,  tithes  and  lands, 
upon  the  same  trusts  as  he  had  declared  respecting  his  copy- 
hold estates,  subject  to  the  annuity  to  his  wife ;  and  he  be- 
queathed the  use  of  all  his  household  goods  and  furniture  to 
his  wife,  so  long  as  she  should  continue  his  widow :  it  was  held, 
that  the  widow  was  entitled  both  to  the  benefits  given  by  the 
will  and  to  her  dower.     (Dawson  v.  Bell,  1  Keen,  761  ;  see 
Harriion  v.   Harritan,  1  Keen,   R.  765.)     A  widow  is  not 
bound  by  receiving  an  annuity  given  in  lieu  of  dower,  until 
she  has  an  opportunity  of  knowing  that  the  assets  are  sufficient 
for  payment  of  the  annuity.    {Eland  v.  Eland,  2  Jur.  852.) 
The  widow's  acquiescence  in  payments  made  to  her  for  several 
years  of  one  third  of  the  dividends  arising  from  the  proceeds 
of  the  sale  of  an  estate  subject  to  her  dower,  may  amount  to 
an  election  to  take  her  dower  in  preference  to  the  devised  estate. 
{Parker  v.  Downing,  2  Jur.  28.)    In  an  action  for  the  reco- 
very of  dower,  a  plea  by  the  tenant  in  May,  1833,  that  the 
demandant  had  elected  to  receive  an  annuity  in  satisfaction  of 
dower,  was  not  supported  by  shewing  the  demandant's  receipt 
of  dividends  of  tlie  stock  for  securing  the  annuity  in  Septembcsr, 
1833 ;  for  the  latest  time  in  respect  of  which  evidence  of  satis- 
faction would  have  been  admissible,  was  at  the  time  of  plea 
pleaded.    It  seems  that  a  court  of  law  cannot  properlj  take 
cognizance  of  an  election  of  a  widow  to  take  something  ui  lieu 
of  dower,  such  a  question  being  for  a  court  of  equity.  (  Slatter 
V.  Slattor,  \  Bingh.  N.  S.  259  ;  S.  C.  5  Moore  &  Scott,  82.) 

Where  the  terms  of  the  devise  express  or  clearly  imply  that 
it  was  the  testator's  intention  that  the  devise  of  part  of  the 
lands,  though  onlt/  for  the  life  of  the  widow,  should  be  in 
satisfaction  of  dower  out  of  the  remainder,  she  will  be  put  to 
her  election.  {Chalmers  v.  Stovil,  2  Ves.  &  B.  224 ;  Dtclcfos 
v.  Robinson,  Jac.  R.  503.)  A  testator  charged  his  estates 
with  payment  of  his  debts  and  of  an  annuity  to  his  wife,  in  lieu 
of  dower.  The  real  estates  having  been  sold  to  pay  the  debts, 
and  the  income  of  the  remaining  proceeds  being  insufficient  to 
pay  the  annuity,  it  was  held  that  the  widow  was  entitled  to 
nave  her  annuity  paid  out  of  the  capital  as  well  as  the  income 
of  the  remaining  fund ;  and  it  was  also  held  (the  annuity  being 
wholly  in  arrear)  that  the  arrears  were  to  be  computed  from 
the  testator's  death.     (Stamj)€r  v.  Pickering,  9  Sim.  176.) 

It  will  be  observed  that  the  above  act  has  given  the  husband 
complete  power  to  defeat  the  ri^ht  of  dower,  either  by  deed  or 
will ;  and  where  any  interest  m  the  land  liable  to  dower  is 
ffiven  to  the  wife,  in  order  to  preserve  the  right  of  dower,  an 
intention  to  that  effect  must  be  declared,  although  no  gift  to 
the  wife  out  of  personal  estate  is  to  defeat  the  rigrbt  of  dower, 
unless  an  intention  to  do  so  be  declared  by  the  wilU 
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X.  And  be  it  further  enacted,  that  no  gift  or  Beqactt  ot 
bequest  made  by  any  husband  to  or  for  the  benefit  STtauTro  the 
of  his  widow  of  or  out  of  his  personal  estate,  or  of  ^«^«''  'J*** 
or  out  of  any  of  his  land  not  liable  to  dower,  shall  dower! 
defeat  or  prejudice  her  right  to  dower,  unless  a 
contrary  intention  shall  be  declared  by  his  will.  (A) 

(h)  A  bequest  of  personalty  never  operated  in  bar  of  dower 
uleas  an  intention  to  that  effect  cleariy  appeared.  {Ayris  v. 
W'ili»j,lVe8.aen.230.) 


AGREEMENT  NOT  TO  BAR  DOWER. 

XL  Provided  always,  and  be  it  further  enacted,  Agreement 
that  nothing  in  this  act  contained  shall  prevent  JJJ/JJ^ly 
■ny  court  of  equity  from  enforcing  any  covenant  or  be  enforced, 
^cement  entered  into  by  or  on  the  part  of  any 
husband  not  to  bar  the  right  of  his  widow  to  dower 
OQt  of  his  lands,  or  any  of  them,  (t) 

(>)  In  purchasing  an  estate  free  from  dower  by  force  of  this 
^it  should  be  ascertained  that  the  vendor  has  not  bound 
™*^  by  agreement  not  to  bar  his  wife's  dower.  (2  Sugd. 
V.4P.227,  pi.  26,  lOthed.) 


PRIORITY  OF  LEGACIES  IN  LIEU  OF  DOWER. 

Xll.  And  be  it  further  enacted,  that  nothing  in  Legacies  in 
tbisact  contained  shall  interfere  with  any  rule  of  Jj[,^/„J|^jJ5' 
j^uuy,  or  of  any  ecclesiastical  court,  by  which  to  preference, 
^cgacies  bequeathed  to  widows  in  satisfaction  of 
dower  are  entitled  to  priority  over  other  lejra- 
cie8,(jt)  ^  ^ 

(^)  When  a  general  legacy  is  given  in  consideration  of  a  Preference  of 
|»«bt  owing  to  the  legatee,  or  of  his  relinquishing  any  right  or  Ie«»cl«»  *» 
"»^«est,  since  the  bequest  b  not  made  as  a  bounty,  Uke  other  "«"<>' «*«''«■■• 
V^f^  bequests,  but  as  purchase-money  for  the  collateral 
^t  or  interest,  it  will  be  entitled  to  a  preference  of  payment 
*o  the  other  general  legacies,  which  are  merely  voluntary.  (See 
*%.onLeg.  372,  2d  ed. ;   Wms.  on  Executors,  839;  1 
'oobl.  on  £n.  372.)    Upon  this  principle,  when  a  legacy  is 
Ipveo  to  a  wife  in  lieu  or  satisfaction  of  dower,  she  is  not,  in 
^  the  assets  should  prove  deficient,  to  abate  in  proportion 
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to  the  other  legmtees.     (Burridge  v.  Bradyi  1  P.  Wms.  127  ; 
B/mi/tfr  V.  Morret,  2  Ves.  sen.  420 ;  Davenhill  t.  FUtch^r, 
Ambl.  244.)    Therefore  where  a  testator,  who  had  bv  a  post- 
nuptial settlement  made  certain  provisions  for  his  wile,  which 
were  expressed  to  be  in  bar  of  dower,  bequeathed  to  her  specific 
legacies  and  a  sum  of  money,  adding,  that  what  he  had  so 
given  her,  t(^ther  with  the  provision  made  for  her  by  the 
settlement,  should  be  in  lieu  of  any  dower  which  she  might 
claim ;  the  assets  having  proved  insufficient  for  the  payment 
of  the  legacies  in  full,  it  was  held  that  the  wife  was  entitled  to 
priority  over  the  other  legatees,  and  that  the  lesacy  given  to 
ner  ought  not  to  abate  proportionally  with  the  oUier  legatet^ 
(Heath  V.  Dendy,  \  Russ.  545.)     It  seems  that  the  principle 
of  these  cases  applies  only  where,  at  the  death  of  the  testator. 
the  widow  is  entitled  to  dower.    (Id.  545.) 


DOWER  AD  OSTIUM,  &C.  ABOLISHED. 

Ceruin  dow-      XIII.  And  be  it  further  enacted,  that  no  widow 
en  abuiiibed.  ^Yia\\  hereafter  be  entitled  to  dower  ad  ostium  ec- 
clesifie,  or  dower  ex  assensu  patris.  (/} 

(/)  An  account  of  this  species  of  dower,  which  had  long 
become  obsolete,  will  be  found  in  litt.  ss.  38,  39,  40;  Co. 
litt.  34  a. ;  2  Bl.  Comm.  132,  133. 


SAYING  AND  RESTRAINING  CLAUSE. 

Act  not  to         XIV.  And  be  it  further  enacted,  that  this  act 

beroi^^lHs  ®^*^^  "^'  ®^*®"^  *®  '^®  dower  of  any  widow  who 
i»t  Jnonary,  shall  have  been  or  shall  be  married  on  or  before 
i^34>  the  first  day  of  January  one  thousand  eight  hun- 

dred and  thirty-four,  and  shall  not  give  to  any  will, 
deed,  contract,  engagement,  or  charge  executed, 
entered  into,  or  created  before  the  said  first  day  of 
January  one  thousand  eight  hundred  and  thirty- 
four,  the  effect  of  defeating  or  prejudicing  any  right 
to  dower,  (m) 

(m)  The  remedies  for  the  recovery  of  dower  have  alraady 
been  adverted  to.  (See  ante,  pp.  220, 221.)  And  as  to  what 
arrears  of  dower  may  be  recovered,  see  ante,  p.  253. 

It  may  become  a  question  whether  or  not  widows  who  were 
married  on  or  before  the  1st  January,  1834,  will  be  entitled  to 
dower  out  of  equitable  estates  under  the  second  section  of  the 
act.    {AuU,  p.  414.) 


TENANT  BY  THE  CURTESY.  423 


TZNAKT  BY  THB  CURTESY. 

Tenant  by  the  curtesy  of  England  is  where  a  man  marries  a 
woman  seised  of  an  estate  of  inheritance,  that  is,  of  lands  and 
tenements  in  fee  simple  or  fee  tail,  and  has  by  her  issue,  born 
afive,  which  was  capable  of  inheriting  her  estate.  In  this  case 
the  husband  shall,  on  the  death  of  his  wife,  hold  the  lands  for 
hii  life,  as  tenant  by  the  curtesy  of  England.  (Litt.  ss.  35, 52 ; 
2  Bl.  Cmnm.  126.) 

Four  drcnmstances  are  requisite  for  enabling  the  husband  ReqoUiiei  of 
to  be  tenant  by  the  curtesy : — ist.  A  legal  marriage  ;  but  if  \!f"Jf^  ^^ 
the  marriage  be  voidable  only,  the  husband  will  be  tenant  by       ^ 
the  eortesy,  unless  the  marriage  be  actually  avoided  during 
the  fives  of  both  parties.    {Hicks  v.  Harri»»  Carth.  271  ;  2 
Silk  548 ;  4  Mod.  182.    See  2  Yes.  sen.  245 ;  7  Rep.  43  b.) 
2d.  The  wife  roust  have  a  seisin  in  deed  of  corporeal  heredita- 
ments,  (Co.  Litt.  29  a.)  either  before  or  after  issue  born.  (Id. 
30  a.)    The  receipt  of  rent  reserved  on  a  lease  for  years 
amountB  to  an  actual  seisin  ;  (  De  Grey  v.  Richardson,  3  Atk. 
469;)  but  the  husband  cannot  acquire  such  a  seisin  of  an 
ertate  let  on  a  lease  for  life  before  marriage,  as  will  entitle  him 
to  be  tenant  by  the  curtesy,  unless  the  lease  determine  during 
the  coverture.    (Co.  litt.  29  a,  32  a.) 

A  husband  will  not  be  tenant  by  the  curtesy  of  an  estate 
tul  of  which  the  wife  was  not  seised  durin?  the  coverture. 
(Co.  Litt.  29  a.)  Therefore,  where  tenant  m  tail  by  lease 
aniidease  conveyed  to  trustees  to  the  use  of  herself  till  mar- 
risge,  then  to  tlie  husband  for  life,  then  to  herself  for  life,  then 
to  tbe  first  and  other  sons  of  the  marriage,  and  the  wife  died 
iint ;  it  was  held,  that  the  husband  was  not  entitled  to  a  life 
estate  under  the  settlement,  nor  as  tenant  by  the  curtesy,  a 
base  fee  only  having  passed  by  the  settlement  voidable  by  the 
CBtiy  of  the  issue  in  tail.  (Doe  d.  Neville  v.  Rivers,  7  T.  R. 
276.) 

As  to  incorporeal  hereditaments,  a  seisin  in  law  is  sufficient. 
Thas,  if  a  roan  seised  of  an  advowson  or  rent  in  fee  has  issue 
a  danghter,  who  is  married,  and  dies  leaving  issue  before  the 
advowson  was  void  or  the  rent  became  due,  the  husband  will 
Ik  tenant  by  the  curtesy,  although  his  wife  had  only  a  seisin  in 
iiw.    (Co.  Litt.  29  a,  and  notes  by  Harg.) 

Where  there  is  a  devise  in  fee  simple,  vrith  an  executory 
devise  over,  the  husband's  right  to  curtesy  attaches  on  the  first 
ettale,  and  is  not  defeated  by  its  determination.  As  where 
then  was  a  devise  to  trustees  in  fee,  in  trust  for  A.  until  she 
attained  twenty-one  or  married,  and  then  to  the  use  of  her  and 
her  heirs,  vrith  a  devise  over,  in  case  she  died  under  the  age  of 
tweoty-one,  and  vrithout  leaving  issue.  A.  married,  had  a 
child  which  died,  and  then  the  mother  died  under  twenty-one ; 
and  as  the  wife,  during  her  life,  continued  seised  of  a  fee  simple 
to  which  her  issue  might  bv  possibility  inherit ;  it  was  held, 
that  ber  husband  was  entitled  to  be  tenant  by  the  curtesy. 
{Buekaorth  v.  Thirkel,  10  Moore,  235,  n. ;  2  Bing.  447  ;  3 
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Copyholdf, 


Eqaiiable 
estattot. 


Bo«.  &  P.  652,  n. ;  4  Dougl.  323.  See  2  Sim.  251»  2 ;  '2 
Rop.  on  Husband  and  Wife*  Jac.  ed.  addenda.  No.  2 ;  Botl. 
Co.  LitU  241  a.,  n.  (4) ;  Bootkhy  v.  Vernon,  9  Mod.  147.) 

But  where  an  estate  was  devised  to  A.  and  her  hein,  but  if 
she  died,  leaving  issue,  then  to  such  issue  and  their  heirs,  and 
A.  died,  leaving  issue  ;  it  was  held,  that  her  husband  was  not 
entitled  to  be  tenant  by  the  curtesy,  because  the  estate,  which 
the  wife  had,  determined  on  her  death,  leaving  issue,  by  which 
the  children  took  as  purchasers  by  force  of  the  gift,  and  not  by 
descent  from  her.     {Barker  v.  Barker,  2  Sim.  249.) 

3d.  The  wife  must  have  issue  bom  alive  in  her  lifetime,  and 
capable  of  inheriting  the  estate.  (Co.  Litt.  29  b. ;  8  Rep. 
34  b.;  Dyer,  25  b.) 

4th.  The  last  circumstance  required  to  consummate  the 
right  of  the  husband,  is  the  death  of  the  wife.  (Co.  Litt.  30  a.) 

Copyholds  are  not  subject  to  curtesy,  except  by  custom, 
(4  Rep.  22  a,  30  b. ;  PauUer  v.  Cornhill,  Cro.  EUz.  361,)  to 
which  resort  must  be  had  for  determining  what  portion  of  the 
lands  of  a  feme  copyholder  a  husband  will  take.  It  is  gene- 
rally an  estate  for  tne  life  of  the  husband,  if  there  be  issue,  as 
at  common  law ;  but  in  gavelkind  lands,  a  moiety  only,  so  loog 
as  he  continues  unmarried,  whether  there  be  issue  or  not 
(Co.  Litt.  30  a.  Ill  a ;  2  Sid.  153 ;  Rob.  on  Gav.  by  Wilson, 
pp.  177—204  ;  1  Scriven  on  Cop.  97,  3d  ed.) 

Equity  foUovTs  the  law  in  the  quality  of  estates,  and  there- 
fore a  husband  will  become  tenant  by  the  curtesy  wherever  the 
wife,  during  the  coverture,  is  in  possession  of  an  equitable 
estate  of  inheritance,  and  has  issue  by  such  husband  capable 
of  inheriting  such  estate.  The  wife  may  have  an  equitable 
inheritance,  notwithstanding  a  direction  to  pay  the  rents  to  her 
separate  use ;  and  if  the  wife  be  in  receipt  of  the  reuts  during 
the  coverture,  and  there  be  issue  capaole  of  inheriting,  the 
husband  will  be  entitled  to  be  tenant  by  the  curtesy.  (Morga^^ 
V.  Morgan,  5  Madd.  408;  HerLe  v.  Greenbank,  3  Atk.  715; 
Pitt  v.  Jackson,  2  Br.  C.  C.  61.) 

The  husband  may  be  excluded  in  equity  by  an  express  de- 
claration, that,  upon  the  death  of  the  wife,  the  mheritance  shall 
descend  to  the  heir  of  the  wife,  and  that  the  husband  shall  not 
be  tenant  by  the  curtesy,  (Bennett  v.  Davii,  2  P.  Wms.  3I^f) 
although  a  partiaL  exclusion  from  the  enjoyment  of  the  pro* 
perty  will  not  have  that  effect    (5  Madd.  412.) 

The  real  property  commissioners  suggested  some  alterations 
in  the  law  of  curtesy,  and  a  bill  for  carrying  them  into  effect 
was  brought  into  parliament,  but  did  not  pass.  (See  1  i2^' 
Prop.  Rep.  pp.  19,  20,  70, 71.) 


By  Stat  3  5c  4  Will.  4,  c.  74.  s.  22,  (ante,  pp.  313,  314,)  an 

to  be 
settlement. 


estate  by  the  curtesy  qualifies  a  person 
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protector  of  a 


In  dealing  with  property  which  has  descended  from  a  mar- 
ried woman,  it  is  necessary  to  inquire  whether  she  has  left  ft 
husband  who  is  entitled  to  be  tenant  by  the  curtesy. 
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LAW  OF  INHERITANCE. 

8  &  4  William  IV.  c.  106. 

An  Act  for  the  Amendment  of  the  Law  of 
Inhti'itance.  (a) 

[29th  August,  1833.] 
DEFINITIONS. 

Be  it  enacted  by  the  king's  niost  excellent  ma- 
jesty, by  and  with  the  advice  and  consent  of  the 
lords  spiritual  and  temporal,  and  commons,  in  this 
present  parliament  assembled,  and  by  the  autho- 
rity of  the  same,  that  the  words  and  expressions  Meaoiog  or 
hereinafter  mentioned,  which  in  their  ordinary  JJJ^*  *"  *•** 
signification  have  a  more  confined  or  a  different 
meaning,  shall  in  this  act,  except  where  the  nature 
of  the  provision  or  the  context  of  the  act  shall  ex- 
clude such  construction,  be  interpreted  as  follows ; 
(that  is  to  say)  the  word  *'  land  '*  shall  extend  to  "  Laod." 
manors,  advowsons,  messuages,  and  all  other  here- 
ditaments, whether  corporeal  or  incorporeal,  and 
whether  freehold  or  copyhold,  or  of  any  other 
tenure,  and  whether  descendible  according  to  the 
common  law,  or  according  to  the  custom  o^  gavel- 
kind or  borough-english,  or  any  other  custom,  and 
to  money  to  be  laid  out  in  the  purchase  of  land, 
and  to  chattels  and  other  personal  property  trans- 
missible to  heirs,  and  also  to  any  share  of  the  same 
hereditaments  and  properties  or  any  of  them,  and 
to  any  estate  of  inheritance,  or  estate  for  any  life 
or  lives,  or  other  estate  transmissible  to  heirs,  and 
to  any  possibility,  right  or  title  of  entry  or  action, 
and  any  other  interest  capable  of  being  inherited, 
and  whether  the  same  estates,  possibilities,  rights, 
titles,  and  interests,  or  any  of  them,  shall  be  in 
possession,  reversion,  remainder,  or  contingency ; 


426  8  &  4  William  IV.  c.  106. 


"  The  pur-     and  the  words  *'  the  purchaser  "  shall  mean  the 
chaser.  •        person  who  last  acquired  the  land  otherwise  than 
by  descent,  or  than  by  any  escheat,  partition,  or 
inclosure,  by  the  effect  of  which   the  land  shall 
have  become  part  of  or  descendible  in  the  same 
manner  as  other  land  acquired  by  descent;  and 
"  DcMent."   the  word  "descent"  shall  mean  the  title  to  inherit 
land  by  reason  of  consanguinity,  as  well  where  the 
heir  shall  be  an  ancestor  or  collateral  relation^  as 
where  he  shall  be  a  child  or  other  issue  ;  and  the 
'*  Deioeod-    expression  "  descendants  "  of  any  ancestor  shall 
■"*^"  extend  to  all  persons  who  must  trace  their  descent 

through  such  ancestor ;  and  the  expression  "  the 
"PcrionaiMt person  last  entitled  to  land"  shall  extend  to  the 
•niiued."      Jj^gj  person  who  had  a  right  thereto,  whether  he 
did  or  did  not  obtain  the  possession  or  the  receipt 
of  the  rents  and  profits  thereof;    and  the  word 
"Aunnncc.'*  "ttssurance"  shall  mean  any  deed  or  instrument 
(other  than  a  will)  by  which  any  land  shall  be 
conveyed  or  transferred  at  law  or  in  equity ;  «d« 
Namberand  every  Word  importing  the  singular  number  only 
gender.         ahsM  extend  and  be  applied  to  several  persoDS  or 
things  as  well  as  one  person  or  thing ;  and  eveiT 
word  importing  the  masculine  gender  only  shall 
extend  and  be  applied  to  a  female  as  well  as  a 
male. 

The  objecta        (^)  I'he  leading  objects  of  this  act  are : 

of  the  act.  IbL  To  alter  the  root  of  descent  by  tracing  the  deacent  ftom 

the  person  last  entitled,  unless  it  be  proved  that  he  toot  bj 
descent,  thus  superseding  the  rule  that  the  descent  shovld  be 
traced  from  the  person  who  last  died  actually  seised. 

2d.  To  declare  that  the  heir  of  a  testator  taking  uo<ier  bs 
will  shall  be  considered  as  taking  as  dtvitee,  and  that  uoder  a 
limitation  to  a  grantor  or  his  heirs,  such  person  shall  be  con- 
sidered as  a  purchater. 

3d.  To  declare  that  brothers  and  sisters  shall  not  vA^ 
immediately  from  each  other,  but  that  every  descent  ftoD 
them  shall  be  traced  through  the  parent. 

4th.  To  enable  the  lineal  ancestor  to  inherit  from  his  isso» 
in  preference  to  collateral  relations.  Thus,  on  failure  of  lioc*' 
descendants  of  the  last  owner,  inquiry  is  to  be  made  (or  ^ 
father,  and  not  for  the  brother  or  sister,  nephew  or  niece;  i^ 
the  grandfather,  and  not  for  the  uncle,  aunt,  or  cousin,  tJU&oa' 
iog  in  the  first  instance  to  the  immediate  parent,  and  thee 
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agiin  descending  to  his  issue,  as  in  a  course  of  transmission 
from  him ;  and  so,  as  to  every  more  remote  lineal  ancestor 
and  his  issae,  in  each  deeree.  But  preference  Lb  given  to  the 
male  ancestral  line  throu^out. 

5th.  To  make  the  half-blood  capable  of  inheriting  next 
after  any  relation  in  the  same  degree  of  the  whole  blood  and 
hisissne. 

6th.  To  allow  descents  to  be  traced  through  persons  who 
have  been  attainted. 

(6)  The  report  of  the  commissioners  of  real  property  will 
explain  the  general  object  of  the  alterations  made  by  this  act, 
and  for  further  information  on  the  important  subject  of  the  law 
of  descents,  the  reader  is  referred  to  2  Bl.  Comm.  200,  240 ; 
Bl.  on  the  Law  of  Descents ;  Watkins  and  H.  Chitty  on 
Bocents  -,  Bac-  Abr.  and  Com.  Dig.  Descents ;  Hale's  Hist. 
C.  L.  206—248. 

"  Th6  rules  which  govern  the  transmission  of  freehold  State  of  the 
estates  of  inheritance  at  common  law,  on  the  decease  of  an  1^^  of  de- 
absolate  proprietor,  in  the  absence  of  express  disposition  by  |f*""  ^•'oj'* 
him,  are  (for  the  most  part)  well  understood,  and  appear  to 
be  well  suited  to  the  habits  and  feelings  of  the  people. 

"  By  these  rules  an  estate  descends  to  the  eldest  or  only 
son*  or  his  descendants,  if  he  should  be  dead,  leaving  issue, 
and  next  to  the  second  and  other  sons,  according  to  priority  of 
birth,  and  their  descendants;  in  default  of  sons  and  their  de- 
scendants it  descends  to  daughters  in  equal  shares,  if  more 
^aa  one,  and  to  the  descendants  of  any  deceased  daughters, 
neh  descendants  taking  the  share  which  would  have  gone  to 
the  parent  if  living. 

*'  When  there  is  no  lineal  descendant,  the  estate  goes  to 
the  eldest  or  only  brother  of  the  whole  blood,  that  is,  who  was 
bom  of  the  same  father  and  mother  as  the  deceased  proprietor, 
and  to  his  descendants,  if  he  should  be  dead,  leaving  issue, 
and  to  the  other  brothers  in  succession  and  their  descendants. 
If  there  be  no  brother  or  descendants  of  a  brother,  the  sisters 
of  the  whole  blood  succeed  in  equal  shares,  and  the  descend- 
ants of  deceased  sisters,  such  descendants  taking  their  parent's 
share  as  before. 

"  In  case  of  the  failure  of  brothers  and  sisters  and  their  de- 
scendants, it  becomes  necessary  to  inquire  whether  the  de- 
csa^d  proprietor  took  the  estate  himself  by  inheritance,  or 
whether  he  acquired  it  immediately  by  a  deed  or  will,  or  in 
tecfanica]  language  was  a  purchaser. 

'*  In  the  former  case  the  heir  is  to  be  sought  in  the  family 
iTom  which  the  estate  descended  to  the  deceased  proprietor, 
fhat  n,  either  on  the  father's  side  or  on  the  mother's  side,  as 
It  happened ;  in  the  latter  case  the  law  gives  the  preference  to 
the  relations  on  the  paternal  side,  but  if  there  be  none  such, 
then  it  directs  the  inheritance  to  go  to  the  relations  on  the 
maternal  side. 
"  Here  occurs  a  rale,  drawn  from  feudal  principles,  which  Exclntioo  or 
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the  tfcending  is  at  variance  with  ordinary  feelings  and   notions,  and  has 
line.  been  long  considered  unjust;   every  lineal  ancestor  of  the 

deceased  proprietor,  whether  near  or  remote,  is  excluded  from 
immediately  inheriting.  An  estate  may  pass  to  the  younger 
brother  of  the  father,  and  upon  his  death  it  may  pass  to  the 
father  as  his  heir ;  but  rather  than  go  at  onoe  to  the  father  or 
the  mother  of  the  deceased  proprietor,  the  law  directs  it  to 
escheat,  that  is,  to  fall,  as  for  want  of  an  heir,  to  the  lord  of 
whom  the  land  was  holden;  that  is,  in  most  cases,  to  the 
crown.  [By  the  sixth  section  of  the  act  3  &  4  Will.  4,  c.  106, 
the  lineal  ancestors  are  admitted.] 

"  In  default,  however,  of  lineal  and  immediate  collateial 
heirs  and  their  descendants,  the  inheritance  is  to  be  traced 
through  the  nearest  ancestor,  that  is,  the  father,  unless  it  be  a 
maternal  inheritance,  and  if  it  be  a  maternal  inheritance,  the 
mother,  and  it  will  pass  to  his  or  her  eldest  brother  of  the 
whole  blood  or  his  descendants,  and  the  other  brothers  in  suc- 
cession and  their  descendants ;  and  if  none  such,  to  sisters  of 
the  whole  blood  and  their  descendants,  in  equal  shar^  as 
before.  In  failure  of  this  line,  the  next  more  remote  ancestor 
on  the  same  side  is  made  the  stock  in  the  same  manner,  and 
Preferenee  of  then  the  next  moi^  remote,  and  so  on  ;  the  rule  being  still  ob- 
the  paternal  served  that  the  paternal  line  has  the  preference  in  ascending 
from  the  first  purchaser,  and  that  up  to  the  first  purchaser  the 
inheritance  must  be  traced  back  through  the  line  of  ancestors 
by  which  it  descended. 

"  If  heirs  in  the  pure  male  line  ascending  from  the  Srst 
purchaser  should  fail,  then,  in  compliance  with  a  rule  abofe 
stated,  a  female  ancestor,  or  some  ancestor  of  a  female  ances- 
tor, is  to  be  made  the  stock  ;  and  first,  it  is  a  rule  that  such 
female  ancestor  is  to  be  taken  on  the  paternal  side,  if  any  such 
can  be  found  ;  and  therefore  the  brother  of  the  paternal  grand- 
mother (the  father's  mother)  is  preferred  to  the  brother  of  the 
mother  of  the  deceased  proprietor,  he  having  been  the  fint 
purchaser. 

"  Here  sometimes,   though  rarely,   occurs  a  point   about 
which  a  difierence  of  opinion  has  existed  for  a  long  series  of 
years. 
Qaeitioo  '*  According  to  some  authorities,  when  a  female  stock  on  the 

tJ"temi?**    paternal  side  is  to  be  introduced,  proximity  of  blood  is  to  have 
Slocks  on  the  the  preference,  and  consequently  collateral  relations  of  the 
paternal  side,  paternal  grandmother  are  to  be  preferred  to  collateral  relations 
of  the  paternal  great  grandmother.     According  to  other  autho- 
rities (and  this  is  the  doctrine  maintained  by  Mr.  Justice 
Blackstone  in  his  Commentaries,)  the  pedigree  is  still  to  b^ 
traced  up  as  far  as  possible  on  the  paternal  side  through  males, 
and  the  female  ancestor  of  the  remotest  male  ancestor  is  to  be 
preferred  as  a  stock  to  the  female  ancestor  of  a  less  remote 
male  ancestor,  the  paternal  great  grandmother  to  the  paternal 
grandmother. 
Heirs  most  he      "  On  failure  of  relations  on  the  paternal  side  of  thefi'^t 
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purchaser,  die  maternal  line  is  let  in,  that  is,  the  mother  of  the  of  di^  blood 
first  pnrehaaer  is  considered  as  the  stock,  and  her  ancestors,  of  ihe  first 
list  on  the  paternal  and  then  on  the  maternal  side,  as  before,  parchaser. 
It  is  to  be  observed,  that  on  failure  of  heirs  of  the  last  pro- 
prietor on  the  side  of  the  first  parchaser,  the  estate  does  not 
pass  to  the  heirs  of  the  last  proprietor  on  the  other  side,  but 
escheats  as  before,  so  that  an  estate  descended  to  the  deceased 
proprietor  from  bis  mother,  can  never  pass  to  his  collateral 
relations  on  the  father's  side. 

'*  It  has  been  laid  down,  in  the  above  statement,  that  coUa-  Bxcloafon  or 
teral  relations,  in  order  to  be  let  in  to  inherit,  must  be  of  the  the  bair- 
whole  blood   of  the  person  from  or  through  whom  they  are  to  ^'<^* 
derive  their  claim. 

'*  Thus  a  brother  of  the  deceased  proprietor  by  the  same 
Enher,  but  a  different  mother,  cannot  mherit  to  the  deceased 
proprietor,  whether  he  took  by  purchase  or  descent  The  estate 
wiJl  rather  escheat,  and  the  same  is  the  case  with  an  uncle, 
half-brother  of  the  father,  and  so  on.  This  rule,  like  that 
which  excludes  the  lineal  ancestor,  has  long  been  felt  to  rest 
OD  no  sound  principle,  and  to  be  hard  in  its  operation. 

"We  think  that  both  these  rules  may  be  taken  away,  with- 
out introducing  any  uncertainty  into  the  law  of  inheritance,  or 
materially  impainng  its  symmetry. 

And,  1st.  As  to  the  Ascending  Line, 

"  It  appears  desirable  that  the  lineal  ancestor  should  be  let  Aoceitor  to 
into  the  succession  in  such  order  as  to  infringe  as  little  as  come  ic  when 
?M»blc  on  the  present  rules,  and  to  found  the  new  rule  upon  5lJjo*|Jf  have 
some  principle  already  established,  making  it  agreeable,  so  far  inherited  by 
tt  may  be,  to  the  feelings  of  the  people,  and  to  the  general  ihe  old  law. 
policy  of  the  law  of  inheritance.    This  we  think  may  be  best 
done  by  introducing  the  ancestor  wherever  the  descendants 
of  soch  ancestor  would  be  entitled  according  to  the  present 
'^^;  the  ascending  line  would  thus  come  in  immediately 
^ter  the  descending.    If  the  purchaser  of  an  estate  died  with- 
out issue,  and  intestate,  leaving  a  father,  that  father  would 
1^  before  the  brothers  or  sisters  or  their  descendants ;  and 
^  there  were  neither  father  nor  brothers  or  sisters,  or  their 
^iesoendants,  a  surviving  grandfather  would  take  before  uncles 
or  aunts.    Conformity  in  the  laws  regulating  different  species 
of  property  is  desirable,  with  a  view  to  the  better  general 
uodentanding  of  the  law.    Accordingly  one  recommendation 
of  this  rule  is,  that  it  would  make  the  transmission  of  real 
property,  iu  one  case,  conformable  to  the  law  now  long  esta- 
bliftbed  for  the  transmission  of  personal  property,  which,  in 
case  of  the  intestacy  of  a  person  dying  unmarried  and  without 
israe,  goes  exclusively  to  the  father  as  next  of  kin — a  law 
which  It  is  believed  has  not  been  found  inconvenient,  nor 
considered  unfair  or  objectionable.    The  father,  too,  as  the 
general  dispenser  of  the  family  property,  seems  the  fittest 
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person  to  have  the  control  over  whatever  is  to  devoWe  by  law 
upon  some  part  of  his  family. 
De»ceiii  be-        "  By  a  technical  rule  of  pleading,  the  descent  from  one 
tween  bro-     brother  or  sister  to  another  has  been  hitherto  considered  im- 
then  and  tia-  mediate,  and  in  the  opinion  of  some  persons  it  would  be  better 
immediate.     ^°  consider  that  as  a  substantial  rule,  and  to  prefer  brothers  and 
sisters  to  the  fatiier :  this  however  would  be  introducing  an 
anomaly,  especially  if  the  principle  were  not  followed  up  by 
postponiog  generally  the  ancestor  to  his  descendants,  the  grand- 
father, for  instance,  to  the  uncle.    [See  sect.  5  of  act  3  &  4 
Will.  4,  c.  106.  post,] 

**  It  may  be  argued  in  support  of  such  proposal,  that  the 
ancestor,  who  is  likely  to  be  advanced  in  life,  may  be  expected 
to  be  less  capable  of  making  a  discrete  diapoettion  of  his  pro* 
perty,  that  he  may  be  tempt^  unfairly  to  divert  it  to  his  isstts 
by  a  different  marriage,  or  even  to  make  some  disposition  al- 
together capricious  and  uoreasonable  ;  but  the  dependence  of 
children  on  their  parents  is  acknowledged  to  be  salutary,  and 
when  it  is  considered  that  the  proposed  change  of  the  law  will 
only  come  into  operation  in  the  absence  of  express  dispositioD, 
ana  therefore,  it  may  be  presumed,  for  the  most  part,  where  no 
strong  reason  was  felt  by  the  deceased  proprietor  for  making  s 
disposition,  the  general  good  of  the  family  seems  likely  to  be 
best  consulted  by  vesting  the  property  in  its  head,  rather  than 
in  any  of  the  younger  members,  and,  as  already  observed,  less 
violence  will  thus  be  dooe  to  the  general  system  of  the  law  of 
inheritance. 
Ancestor  not       '*  The  same  reason  we  consider  should  prevail  against  s 

to  be  reitrict-  pj^^  which  has  been  proposed,  of  giving  to  the  ancestor  an  in- 
ed  to  a  lire      f     _*  j     •       u*    i«^    *^     tr"      »       e       o 
eatate.  tetest  dunng  his  ufie  only. 

2d.  As  to  the  Half -Blood. 

Whole  blood       "  We  think  it  advisable  that  no  distinction  should  exist  be- 
ar Drat  par-    tween  the  whole  and  the  half-blood,  except  that  preference 
*^reteJr^  ***   should  be  given  to  the  whole  blood  of  the  first  purchaser,  as 
onTy^between  between  his  kindred  in  equal  degree  or  their  descendants,  with 
kindred  in      the  exception  of  a  single  case  afterwards  mentioned, 
equal  degree.       **  The  following  reasons  seem  to  us  sufficient  for  putting  the 
whole  blood  and  the  half-blood  on  an  equal  footing,  vrith  the 
above  exception. 
Reaaona  fbr        "  1st.  One  ancestor  only  of  any  couple  of  ancestors  beiog 
restricting  the  the  person  from  or  through  whom  the  inheritance  descends,  it 
whole^bkMd.'  seems  needless  to  have  any  regard  to  the  other  ancestor.  Tbvs 
if  land  descend  from  the  father  to  the  eldest  son,  there  seentf 
no  reason  why  it  should  not  pass  from  him  to  the  second  soUt 
whether  bom  of  the  same  or  another  mother. 

"  .2d.  The  rule  is  recommended  by  the  principle  of  con* 
formity  already  suggested,  as  in  the  transmission  of  personal 
estate,  the  whole  blood  and  half-blood  stand  on  an  eanal 
footing,  and  so  in  case  of  descent  of  a  title  of  nobility,  or  oi  vi 
estate  taiL 
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"  3d.  The  differenoe  between  the  whole  and  the  half-blood, 
however  well  understood  by  lawyers,  is,  it  is  believed,  not 
familiar  to  the  public  :  lands  are  therefore  liable  to  be  left  to 
descend  contrary  to  the  intention  of  the  owner,  and  they  are 
fiabie  to  be  claimed  and  to  be  poasessed  contrary  to  the  law 
wkhont  an  evil  intention ;  and  further,  in  deducing  the  title 
OB  sales  of  estates,  the  circumstance  of  the  half-blood,  being 
not  of  very  frequent  occurrence,  is  liable  to  be  overlooked  by 
those  who  prepare  the  abstract  of  title,  and  by  those  who  know 
nothing  of  the  pedigree  but  what  is  laid  before  them,  and  thus 
a  bad  title  may  be  approved  of  by  the  advisers  of  a  purchaser 
fiir  valuable  consideration  and  accepted  by  him:  whatever 
leads  to  insecurity  of  titles  is  of  course,  independently  of  other 
considerations,  greatly  objectionable. 

"  Some  of  the  abov^  reasons  apply  with  equal  force  to  the 
in  which  a  person  who  died  seised  was  himself  the  pur- 


"  The  reason  which  has  inclined  us  to  give  a  limited  pre-  Reason  for 
ference  to  the  whole  blood  in  this  case  is,  that  when  one  '^^^"^Z***  '** 
parent  has  issue  by  another  marriage,  the  connection  between  fe^n^.^*^*' 
the  members  of  the  two  families  is  felt  to  be  much  leas  than 
between  the  members  of  each  family.    If  a  brother  leave  a 
whole  brother  or  sister,  or  the  issue  of  either  of  these,  and  also 
an  elder  brother  by  a  different  marriage,  it  would  be  repugnant 
to  common  feelings  and  notions,  to  direct  his  estate  to  descend 
to  the  half  brother,  although  if  he  left  a  brother  or  sister  of  the 
Ittlf  blood,  or  the  issue  of  such,  and  only  a  more  remote  rela- 
tion of  the  whole  blood,  the  proximity  of  kindred  would  seem 
to  eive  a  reasonable  preference  to  the  former.    It  would  be 
devable  if,  with  reference  to  the  half  blood,  a  distinction  could 
be  drawn  between  the  case  of  a  purchaser  by  his  own  act,  ac- 
ooniioe  to  the  familiar  use  of  the  word  purehasier,  and  that  ot 
a  pucoaser  in  the  mere  technical  sense  of  the  word,  that  is,  a 
poson  who  may  have  succeeded  perhaps  to  the  family  estate, 
bat  IS  considered  as  a  purehaser,  because  it  comes  to  him 
tfaiovgfa  some  deed  or  will,  and  not  by  inheritance,  and  in  the 
htter  case  to  put  the  whole  and  the  half  blood  on  an  equal 
ibodog ;  it  is  considered,  however,  impracticable  to  frame  a  law 
fonnded  on  this  distinction,  which  should  be  clear  and  simple, 
exceptp  indeed,  that  a  power  may  be  given  to  the  person  from 
vhcm  the  property  comes,  of  directing  that  it  shall  be  taken 
IS  [f  it  descended  from  a  particular  line  of  ancestors,  as  here- 
ifter  explained,  in  which  case  we  think  the  distinction  of  the 
whole  and  half  blood  may  also  be  taken  away. 

"  It  is  proposed,  therefore,  that  the  whole  blood  of  the  first 
jNoehaser,  wiio  took  without  reference  to  any  ancestor,  shall 
be  preferred,  as  between  persons  claiming  through  the  same 
uieertor  of  the  first  purehaser  to  the  half  blood,  and  that,  sub- 
ject to  this  preference,  the  distinction  between  the  whole  and 
tbe  half  blood  shall  be  abolished. 
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[The  half  blood  are  now  capable  of  inheriting  under  the  nintl 
section  of  3  &  4  WUl.  4.  c.  106,  post.] 

3d.  Ai  to  the  Female  Ancestor. 

BUckttone's       ««  "With  Kftpect  to  the  question  as  to  the  preference  of  the 

maVancesfor  ^^'^'^'^  ^^  ™<"^  remote  female  ancestor  on  tne  paternal  side 

to  be  adopted,  the  case  having,  it  is  understood,  occurred  more  than   once 

since  the  Commentaries  were  published,  it  seems  expedient  tc 

settle  it,  and  the  symmetry  of  the  rules  of  inheritance  appean 

most  consulted  by  adopting  the  rule  laid  down  by  Mr.  Justice 

Blackstone.    It  is  proposed  to  declare  this  to  be  the  law,  and 

to  extend  it  of  course  to  the  case  of  direct  ascent,  bq  that  the 

mother  of  the  paternal  grandfather  would  be  preferred  to  the 

mother  of  the  father."    [Four  tables  are  subjoined  to  the  First 

Real  Property  Report,  one  showing  the  order  of  inheritance 

as  laid  down  by  Mr.  Justice  Blackstone ;  the  others  showing 

the  order  of  inheritance  according  to  the  proposed  alterations.j 

4th.  Limitations  to  Special  Heirs. 

"  The  rule  above  mentioned,  which  directs  that  where  the 
inheritance  passes  to  collateral  relations  of  the  last  proprietor, 
those  only  are  admitted  to  take  who  are  of  the  blood  of  the 
first  purchaser,  occasioning  an  estate  to  pass  sometimes  in  a 
different  channel  where  the  deceased  owner  had  inherited  the 
estate,  and  where  he  had  acquired  it  by  what  the  law  deno- 
minates purchase,  althouffh  the  distinction  is  often,  as  has  al- 
ready been  observed,  only  technical,  introduces  complexity, 
and  sometimes  causes  anomalous  diversities  in  the  transmiasioB 
of  estates. 

*'  Thus,  if  a  person  acquired  an  estate  immediately  nnder  a 
will  or  settlement  made  by  his  maternal  ancestor,  that  estate 
would  descend  to  his  relations  on  the  father's  side,  and  wonM 
not  return  to  the  family  from  which  it  came,  until  the  father's 
line  were  exhausted.    On  the  other  hand,  if  it  came  from  a 
maternal  ancestor  by  descent,  strictly  so  called,  all  the  rela- 
tions on  the  paternal  side  would  be  excluded ;  and  rather  than 
pass  to  them,  the  estate  would  escheat.    In  consequence  again 
of  a  principle  of  courts  of  equity,  that  a  man  cannot  be  a  trustee 
for  himself,  and  that  where  a  beneficial  estate  is  in  the  same 
party  with  the  legal  estate,  it  is  absorbed  by  the  latter,  eases 
have  occurred  where  the  course  of  descent  of  an  inherited 
estate,  the  title  to  which  was  eouitable,  has  been  changed  hy 
the  accident  of  the  mere  legal  estate  (that  is,  what  may  be 
called  the  fictitious  estate  of  the  trustee)  descending  from  the 
other  line  of  ancestors,  and  absorbing  the  equitable  estate.  An 
additional  inconvenience  arises  from  the  occasional  nioety  of 
the  distinction  between  strict  descent  and  purchase,  aocoroinff 
to  the  technical  sense  of  the  latter  word—  a  circumstance  which 
sometimes  makes  the  channel  of  descent  a  matter  of  question. 
Rearon  "  It  has  been  proposed  to  remedy  these  inconveniences  by 

■Kainit  abro-  considering  everv  person  who  dies  owner  of  an  estate  of  fee- 

r«fing  the  °  •   '^ 

law. 
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ample,  as  the  etock  firom  whom  alone  the  inheritance  ii  to  be 
tzaeed  as  if  he  had  been  first  purchaser. 

"  Jt  is  apprehended,  however,  that  such  a  rale  would  ocoa-  Btutes  may 
■ooally  produce  very  objectionable  conseouencee.    Tbos,  if  be  limited  to 
aa  heiress  died  under  age,  leaving  a  child  wno  should  also  die  JSn  oo  the 
under  ase  and  without  issue,  the  estate  would  necessarily  be  p^rt  of  a  tpe- 
eanied  from  her  family  to  the  family  of  her  husband.  eifled  ancea- 

"  This  proposal,  therefore,  is  not  recommended  as  a  general  ^^' 
rale. 

"  It  has,  however,  occurred  to  us,  that  a  person  devising  or 
seltUng  an  estate  in  fee-simple,  might  be  allowed  to  direct  that 
die  donee  or  devisee  shoula  take  the  estate  as  if  it  had  come 
to  him  firom  a  particular  ancestor ;  that  an  estate,  for  instance, 
mi^t  be  giten  to  a  man  and  his  hors  on  the  part  of  his  mo- 
dier.  The  attempt  to  create  limitations  of  this  nature  has  been 
frequently  made;  the  law  now  forbids  such  limitations  in 
grants  of  estates  in  fee-simple,  although  it  allows  them  on  the 
creation  of  estates  tail«  We  incline  to  the  opinion  that  allow- 
ing them  in  the  former  case  would  be  a  reasonable  enlar^;ement 
of  die  power  of  absolute  proprietorB,  and  would  diminwh  the 
ineonveniences  produced  by  the  technical  distinction  between 
iaberitance  and  purchase.  This  is  the  case  in  which  we  think 
the  distinction  between  the  whole  blood  and  the  half  blood  of 
&e  purchaser  may  be  abolished. 

**  We  think  that  especial  regard  should  be  paid  to  the  blood  Heir  of  ttnt 
ef  the  first  purchaser,  in  a  case  which  will  be  liable  to  occur  in  porehaier  let 
ooQsequenoe  of  the  admission  of  the  half  blood  to  inherit.    If  |^^.*''^''**° 
an  estate  should  descend  firom  a  purehaser  to  his  half-brother, 
it  m^t  happen  that  the  heirs  of  the  second  brother  would  be 
stiaagen  in  blood  to  the  first,  and  the  heirs  of  the  first  brother 
(at  the  death  of  the  second)  strangers  in  blood  to  the  second ; 
OuB  would  be  the  case  if  the  common  parent  were  illegitimate, 
and  the  second  brother  should  die  without  issue,  and  there 
were  no  other  brother  or  sister,  or  the  issue  of  such;  and  it 
night  be  the  case  under  other  circumstances.    We  propose  to 

Gvide  for  the  case  by  directing  the  inheritance  to  pass  to  the 
r  of  the  first  purehasear,  when  the  heir  of  the  last  proprietor 
shall  not  be  also  heir  of  the  first  purehaser. 

"  We  further  think  that  the  last  proprietor  may  be  treated  Last  piopri- 
as  if  he  had  been  first  purehaser,  in  the  rare  case  m  which  the  etor  oomi. 
line  firom  which  the  estate  descended  to  the  last  proprietor  has  laj^^jl^/^ 
failed,  for  the  purpose  of  admitting  to  the  inheritance  his  other  hilun  of 
idaiions,  rather  than  let  it  escheat.  blood  of  lint 

"  It  may  seem  superBuous  to  legislate  for  cases  like  these,  pnrchaier. 
whidi  may  appear  very  unlikely  to  occur  in  practice ;  they  are 
fiNmd,  however,  to  occur  in  consequence  of  the  acc^uisition  of 
estates  hj  persons  of  illegitimate  birth,  who  have  m  law  no 
idadons  but  their  own  descendants,  or  by  the  descendants  of 
neb,  and  in  consequence  of  the  loss  of  evidence  of  pedigree  in 
famfies  of  mean  condition  or  origin. 
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5th,  &ijtn  of  Anentor. 

*'  A  mle  of  law,  founded  on  feudal  principlee,  and  expressed 
in  the  legal  maiim,  teitina  faeit  ttipitem,  directs,  that  inherit- 
ance is  to  be  traced  from  the  person  who  la^  died  aistuallj 
seised;  that  is,  who  was  in  possession  by  himself,  or  a  tenant 
for  years,  or  had  received  some  rent  (in  the  case  of  a  &eehoM 
lease),  or  had  exercised  some  act  of  ownership ;  thus,  if  the 
riffht  to  an  estate  descended  to  a  person  who  himself  died 
without  haying  taken  possession,  or  havinsr  had  it  by  construe- 
tion  of  law,  the  inheritance  is  to  be  traced  not  from  such  person, 
but  from  the  person  who  died  possessed.  This  law  produces 
many  anomalous  consequences:  it  makes  it  sometimes  a 
matter  of  chance  whether  a  whole  sbter  or  a  half-brother  of 
the  person  who  last  died  entitled,  or  whether  a  father,  or  an 
uncle,  or  more  remote  relation  of  the  person  who  last  actually 
enjoyed  the  property,  shall  inherit;  and  it  may  happen  that 
one  part  of  the  family  estate,  haying  been  in  the  occupation  of 
a  tenant,  shall  go  one  way,  another  part,  as  to  which  the  poa- 
aession  may  have  remained  vacant  during  the  time  of  the 
person  last  entitled,  shall  go  another  way. 

*'  Owing  to  the  circumstances  that  some  species  of  proper^, 
as  reversions  and  advowsons,  do  not  admit  of  taking  actuau  pos- 
session, though  an  act  of  ownership  has  the  effect  of  taldne 
possession,  and  that  on  the  other  hand,  in  most  cases  ^^hicn 
admit  of  possession,  and  as  to  equitable  estates,  the  law  creates 
constructive  possesnon,  these  anomalies  are  sometimes  inevi- 
table ;  moreover,  occasionally  nice  and  doubtful  questions  arise 
as  to  the  fact  of  actual  or  constructive  possession. 

"  The  rule  itself  appears  not  to  be  grounded  on  an^r  solid 
principle,  and  tbougti  the  inconveniences  arising  from  it  will 
be  lessened  by  admitting  the  half  blood  and  the  lineal  ancestor 
to  inherit,  it  is  proposed  to  abolish  it,  and  to  enact  thai  estates 
ihail  past  to  tnt  heirs  of  the  person  who  last  died  entitUd, 
although  he  may  not  have  had  seiiin. 

[It  will  be  observed  that  this  proposal  has  not  been  adopted, 
and  that  the  descent  is  to  be  traced  from  the  purchaser.  See 
sect.  2  of  act,  and  note.] 

"  It  appears  expedient  to  extend  all  the  above  proposed  rales 
to  the  inheritance  of  lands  held  by  tenures  or  customs,  differ<ent 
from  the  general  tenure  of  free  and  common  socage,  as  copy- 
bold  lands  and  customary  freeholds,  and  lands  held  in  ancient 
demesne,  and  borough-english  and  gavelkind  lands,  and  also 
to  descendible  freeholds."    (1  Real  Property  Rep.  10—16.) 

ftquitable  estates  are  subject  to  the  same  rules  of  descent  sa 
Ugal,  ( 2  P.  Wros.  668 ;  1  Rep.  121  b. ;  4  Rep.  22 ;  2  Eden, 
268 ;  1  Sand.  Uses,  217,  3  ed.) 
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II.  And  be  it  further  enacted,  that  in  every  case  Detceat  shall 
descent  shall  be  traced  from  the  purchaser ;  and  ^^^J^u^ 
to  the  intent  that  the  pedigree  may  never  be  car-  theporchaMr, 
tied  further  back  than  the  circumstances  of  the  owneVjuai 
ease  and  the  nature  of  the  title  shall  require,  the  be  comidered 
person  last  entitled  to  the  land  shall,  (c)  for  the  parehaser, 
purposes  of  this  act,  be  considered  to  have  been  the  J"j2irv*b 
purchaser  thereof,  unless  it  shall  be  proved  that  he  prored. 
niberited  the  same,  in  which  case  the  person  from 
whom  he  inherited  the  same  shall  he  considered  to 
haye  been  the  purchaser,  iSnless  it  shall  be  proved 
that  he  inherited  the  same ;  and  in  like  manner  the 
hst  person  from  whom  the  land  shall  be  proved  to 
bave  been  inherited  shall  in  every  case  be  con- 
sidered to  have  been  the  purchaser,  unless  it  shall 
be  proved  that  he  inherited  the  same. 

(c)  The  ezplanatioiis  in  the  first  section  have  rendered  actual 
in  aonecessary  in  the  purchaser  or  person  to  be  deemed 
nek;  but  every  estate,  nghtj  and  interest,  whether  in  pos- 
>Moo,  reversioD,  remainder,  or  contingency,  (antt,  p.  425,) 
ud  whether  the  last  person  who  had  a  right  to  the  land  did 
ff  (fid  not  obtain  the  possession  or  receipt  of  the  rents  and  pro- 
ili  thereof,  are  now  the  foondation  of  a  right  in  the  first  pur- 
cbier,  from  whom  the  descent  is  accordingly  to  be  traced. 
^  tecood  section  renders  it  necessary  to  prove  a  descent  at 
cvoy  step,  in  order  to  exclude  the  last  possessor's  title  as  pur- 
daier;  bat  it  does  not  exclude  such  proof,  and  therefore 
viwait  can  be  obtained  the  descent  will  be  traced 'as  it  has 
iclitlly  tiken  place,  subject  to  the  provisions  of  the  act 
(See  2  Sogd,  V.  &  P.  230,  10th  ed.) 

The  descent  of  an  estate  in  remainder  or  reversion,  or  by 
OKBtoiy  devise,  will  be  analogous  to  the  descent  of  an  estate 
^^  bv  descent  from  a  purchasong  ancestor.  It  will  therefore 
^wead  to  the  heirs  of  the  original  remainder-man  or  rever- 
soocr,  in  a  course  of  devolutbn  corresponding  to  that  in  which 
the  btter  descends  to  the  heirs  of  the  purchasmg  ancestor,  and 
^  a  corresponding  difierence  from  the  manner  and  prin- 
cipal of  a  descent  of  such  an  estate  at  common  law ;  that  is 
^nj,  it  is  the  fact  of  purchase  that  constitutes  the  person  the 
ilock  of  descent  under  the  new  law,  and  not  the  fact  of  seisin, 
«  what  may  be  equivalent  to  seisin  as  under  the  old  law. 
4 By  piitial  disposition,  therefore,  of  the  remainder  or  rever- 
■■BOf  or  other  act  of  ownenhip  exercised  by  the  mesne  owner, 
ilieh  under  the  old  law  would,  in  such  a  case,  be  considered 
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as  equivalent  to  seiBui,  and  suflBcient  to  turn  the  descent,  wQ 
not  of  itself  have  that  efieet  under  the  new  law.  But  if  tb 
conveyance  by  which  the  disposition  is  made  should  contain  u 
express  limitation  of  the  fee  to  the  mesne  owner  himself  or  he 
hem,  he  would  then,  under  the  3d  section  of  the  act,  aoqniie 
by  means  of  the  conveyance,  a  new  estate  by  purchase  in  tiif 
remainder  or  reversion,  which  would  thenceforth  be  descendibk 
to  his  own  heirs,  and  not  to  the  heir  of  the  original  remainder' 
man  or  reversioner,  or  of  the  last  purchaser  of  the  remaindei 
or  reversion. 
As  to  rale  Where  an  illegitimate  child  became  the  purchaser  of  landi 

tracing  de-  which  descended  to  his  son,  who  died  without  issue  and  in- 
»c«ni»  r^om  testate,  it  was  held  that  the  heirs  of  the  party  last  seised  were  nol 
tbe  purriiuer.  ^^^^^^ .  ^j^^  ^jj^j  notwithstanding  the  3  &  4  Will.  4.  c.  1 06,  s.  2, 
the  lands  escheated  to  the  crown.  Thus  in  1 808  G.  N.,  a  founds 
line,  purchased  the  property  in  dispute,  having  previously  mar- 
ried M.  J.,  a  widow,  whose  maiden  name  had  been  B.,  and  by 
whom  he  had  one  son,  G.  N.  the  younger:  he  died  in  1815 
intestate,  leaving  his  wife  and  his  son  G.  N.  the  younger  hii 
survivors.  His  widow  died  shortly  afterwards,  and  his  son 
entered  into  the  possession  of  the  property  as  his  father's  heir 
at  law.  The  son  never  married,  and  died  seised  in  Uaich, 
1834,  intestate.  Upon  his  death  the  defendant  took  posseaskm 
of  the  property,  and  continued  in  possession  up  to  the  trial. 
The  lessor  of  the  plaintiff  claimed  as  neir  at  law  of  the  jonnger 
N.,  viz.  as  grandson  of  one  J.  B.,  who  was  the  eldest  brothtf 
of  M.,  the  wife  of  the  foundling  and  mother  of  the  younser  N. 
It  was  held  that  the  property  escheated,  the  2d  section  naming 
provided  that  in  future  oiescents  shall  be  traced  from  the  pur- 
chaser, and  not  from  the  person  last  seised.  (Dot  d.  BlocJb- 
bum  V.  Blackburn,  1  Mood.  &  Rob.  547,  Parke,  B.)  The 
real  property  commissioners  intended  to  provide  for  diis  Tery 
case,  in  order  to  pravent  an  escheat,  by  making  the  last  pro- 
prietor (the  son  m  this  case)  the  purohaser,  in  order  to  let  in 
his  other  relations ;  ( I  Real  Prop-  Rep.  15  ;)  and  they  intro- 
duced a  clause  in  the  bill  for  that  purpose,  which  was  struck 
out.    (See  2  SuG;d.  V.  &  P.  231,  332, 10th  ed.) 

By  the  second  section  the  descent  is  to  be  traced  from  the 
purohaser,  whether  that  purohaser  is  the  person  upon  whose 
death  the  descent  takes  place,  or  an  ancestor  of  that  peisois. 
In  eveiy  case  therefore  of  the  death  of  a  person  entitled  to  an 
estate  by  descent,  the  heir  of  such  person  is  passed  over,  and 
the  heir  of  the  original  purohaser  must  be  sought  for.  To 
illustrate  the  effect  of  this  rule  in  the  case  of  a  descent  in  cc»> 
paroenaiy,  a  case  of  constant  occurrence  where  the  custom  of 

fa  velkind  prevails,  and  not  unfrequent  in  descents  of  land  held 
y  the  orainary  tenure, — suppose  A.  to  have  purchased  aa 
estate,  and  to  have  died  intestate,  leaving  three  daughtera^ 
B.,  C,  D.,  who  each  take  a  third  by  descent ;  B.  then  diea» 
leaving  two  daughters ;  under  the  old  law,  if  B.  or  either  of 
lier  two  sisters  mtd  acquired  s^sin,  her  two  daughlea  wonld 


LAW  or  INHERITANCE.  437 

btn  taken  her  third  hetween  them ;  and  if  neither  B.  nor  her 
■rter  had  acquired  leinn,  the  descent  of  the  entire  estate 
would,  it  seems,  have  been  looked  upon  as  remaining  open, 
(thoQgh  this  point  is  by  no  means  clear,)  and  B.'s  two  daugb- 
tus  would  have  been  entitled  to  a  third  as  before.  But  under 
As  present  law,  B.'s  share  alone  is  the  subject  of  descent,  and 
k  dneends  to  the  heir  of  the  purchaser,  A. ;  that  is,  it  descends 
to  B/s  daughters,  as  her  representatiTes  tii  eapare$nary  with 
C.  and  D. ;  so  that  B/s  daughters,  instead  of  taking  each 
\  tilth,  take  each  an  §ighUtnth  only.  If  one  of  B/s  daughters 
wsse  then  to  die,  without  doine  any  act  to  turn  the  descent,  (and 
mil  her  majority  she  could  do  no  such  act,)  her  share  would 
be  again  subdiyided,  and  her  own  issue  would  only  be  entitled 
to  a  oat  Itundrtd  and  •ighth  thar$  of  the  original  estate.  If, 
lader  these  ciicumstances,  the  adult  daughters  of  the  original 
paxdaser  had  settled  or  sold  their  shares,  the  representatives 
of  B.  would  have  lost  all  chance  of  receiving  any  equivalent 
bv  descent  from  them.  (See  5  Jurist,  641,  763;  23  Law 
nag.  279 ;  1  Hayes's  Convey.  314,  5th  ed.;  1  Jarm.  &  Byth. 
Convey,  by  Sweet,  139, 140.) 


Heir  entitled 
ill 


DEYISB  TO  HEIR — LIMITATION  TO  GRANTOR.    . 

HI.  And  be  it  farther  enacted,  that  when  any  ?J"Jj*J  ^,,^ 
land  shall  have  been  devised,  by  any  testator  who  •hM  take  as 
«W1  die  after  the  thirty-first  day  of  December,  ^'il^Iiu'tio'lf 
one  thousand  eight  hundred  and  thirty-three,  ^oVhUhSn*^ 
the  heir  or  to  the  person  who  shall  be  the  heir  of  tbaii  create 
««ch  testator,  such  heir  shall  be  considered  to  have  "jS!!!!**^ 
acquired  the  land  as  a  devisee,  and  not  by  de- 
iJKDt(d);   and  when  any  land  shall  have  been 
limited,  by  any  assurance  executed  afVer  the  said 
thirty-first  day  of  December,  one  thousand  eight 
hopdred  and  thirty-three,  to  the  person  or  to  the 
heirs  of  the  person  who  shall  thereby  have  con- 
veyed the  same  land,  such  person  shiul  be  consi- 
wred  to  have  acquired  the  same  as  a  purchaser 
hy  virtue  of  such  assurance,  and  shall  not  be  con- 
quered to  be  entitled  thereto  as  his  former  estate 
«  part  thereof,  (e). 

Ji)  Under  the  stat  3  &  4  Will.  4,  c.  106,  s.  3,  an  heir  to 
^'■om  lands  are  devised  by  the  ancestor  takes  them  as  devisee 
toiU  pnrpoies ;  and  therefore  the  pecuniary  leeaiees  are  not 
tttitled  to  have  the  assets  marshalled  as  agamst  nim.  (Striet- 
'^  ▼.  SirictUnd,  10  Sim.  374.) 
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This  section  of  the  act  b  in  direct  contravention  of  twro 
established  rules  of  law,  and  renders  it  necessary  to  bear  ii 
mind  the  distinction  between  descent  and  jturehate,  the  tvst 
modes  of  acquiring  property.  A  title  by  deeeent  is  vested,  in  a 
man  by  the  single  operation  of  law,  and  by  fnirchase  l>y  lu 
own  act  or  agreemeot.  (Co.  Litt  18  b. ;  2  Bl.  ComxD.  200, 
201.)  The  latter  is  thus  defined  by  Littleton,  s.  12  :  *'  Pur- 
chase  is  called  the  possession  of  lands  or  tenements  tbat  &  maa 
hath  by  his  deed  or  agreement,  unto  which  possession  he  conietl 
not  by  title  of  descent  from  any  of  his  ancestors  or  coasina,  bol 
by  his  own  deed." 

Lord  Coke  states  that  a  purchaser  is  a  law  term,  and  im- 
ports any  estate  which  is  not  cast  upon  a  man  by  act  of  law, 
(as  desoent  or  escheat,)  but  which  he  takes  or  accepts  by  con- 
veyance for  money  or  other  consideration,  vel  aU&,  qu&visfor* 
tvfid,  or  freely  bjf  gift.    (Co.  Litt.  18  a.) 

It  was  a  positive  rule  of  law,  that  a  man  could  not  make  his 
right  heirs  take  by  purchase,  neither  by  conveyance  at  coounoa 
law,  nor  by  a  limitation  to  uses,  nor  by  devise.  (Counden  and 
Clerk'i  cau.  Hob.  30 ;  Pybui  v.  Mitjord,  1  Veotr.  372  ;   Co. 
LitL  22  b.)     The  same  rule  applies  to  equitable  aa  legal 
estates,  ( Watk.  Dmc.  169.)  and  to  copyholds  as  to  freeholds. 
{Eoe  d.  Noden  v.  Griffith,  4  Burr.  1952  ;  Thruttout  d.  Gower 
v.  Cunningham,  2  Bll  R.  1048 ;  Feame.  68.)    The  difference 
between  the  aoouisition  of  an  estate  by  descent  and  by  pur- 
chase consists  pnncipally  in  two  points :  1st,  Tbat  by  purcnass 
the  estate  scquires  a  new  inheritable  quality,  and  is  descendible 
to  the  owner  s  blood  in  geoeral.  as  a  feud  of  indefinite  anti- 
quity.   2d,  An  estate  taken  by  purchase  will  not  make  the 
person  who  acquires  it  answerable  for  the  acts  of  his  anoestOES» 
as  an  estate  by  descent    (Cruise's  Dig.  tit.  30,  s.  4.) 

Before  the  passing  of  this  act  it  was  a  rule  of  law,  that  where 
a  testator  made  the  same  disposition  of  his  estate  as  the  law 
would  have  done  if  he  had  been  nleiit,  the  will  being  unne- 
cessary, was  void.  (See  4  Real  Prop.  Rep.  74, 75.)  Therefore, 
if  a  person  devised  his  lands  to  his  heir  at  law  in  fee,  it  was 
inoperative,  and  the  heir  took  by  descent,  as  bis  better  title ;  so 
where  a  man,  seised  of  land  in  fee  on  the  part  of  his  mother, 
devised  it  to  the  heir  on  the  part  of  his  mother  in  fee,  the  heir 
was  in  by  descent.    ( Reading  v.  Royston,  1  Salk.  242  ;  S.  C. 
Prec.  Ch.  222  :   2  Lord  Raym.  829  ;   Com.  R.  123 ;   S.  P. 
2  Leon.  1 1  ;   Dyer,  124  a ;   Plowd.  545  ;  2  Ves.  &  B.  190.) 
Where  a  devise  of  lands  to  the  heir  at  law  made  no  alteration 
in  the  nature  or  limitation  of  the  estate,  the  heir  took  not  by 
purchase  under  the  will,  but  by  his  preferable  title  by  descent, 
notwithstanding  the  will  imposed  some  pecuniary  charges  on 
the  estate.    (Clarke  v.  Smith,  Com.  72  ;  Allm  v.  Heber,  I  Bl. 
R.  22  ;  Emerson  v.  Inthffird,  1  Ld.  Raym.  728  ;  Plunket  v. 
Peneon,  2  Atk.  292.)    Thus  where  a  man,  seised  in  fee  on  the 
part  of  bis  mother,  devised  to  his  executors  for  sixteen  years 
for  payment  of  his  debts,  remainder  to  his  heir  on  the  part  of 
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'.  it  was  held  that  the  heir  took  hy  descent.  (Hedger 

T.  Bewe,  3  Lev.  127  ;  see  2  Wms.  Saund.  8  d.)    And  an  heir 

at  law  was  held  to  take  by  descent  under  a  devise  to  him  after 

tbe  death  of  his  mother,  charged  with  the  payment  of  sums  of 

Money.  (^Chaplin  v.  Leroux,  5  Manle  &  S.  14.)    So  under  a 

devise  to  one  for  life  or  in  tail,  with  remainder  to  the  right  heirs 

•f  the  testator,  immediately  upon  hiB  death  the  heir  took  the 

leveaion  by  descent,  and  not  under  the  will.    (Hob.  30 ;  10 

Sep.  41  ;  Ventr.  372.)    So  a  devise  to  the  heir  at  law  in  fee, 

wi^  an  executory  devise  over  in  case  he  did  not  attain  the  age 

of  twenty*one  years,  was  held  not  to  alter  the  quality  of  the 

estate,  which  he  would  otherwise  have  taken  as  heir ;  and  that 

he  therefore  took  by  descent,  and  not  by  purchase.   (Dosd. 

Prmit  T.  rtsiMj,  I  B.  &  Aid.  ^0 ;  see  1  Powell  on  Devises, 

by  Jarman,  408—429;  Langtey  v.  Sntyd,  7  Moore,  165; 

S.  a  3  B.  &  fi.  243  ;  Manbridge  v.  Plummer,  2  M.  &  Keen, 

93.)    A  testator,  by  his  will  dated  in  1809,  devised  his  real 

ertates  to  trustees,  in  trust  to  pay  an  annuity,  and  out  of  the 

leddne  of  the  rents  to  maintain  S  M.  (who  was  his  heir)  until 

he  attained  twenty- one ;  and  on  his  attaining  twenty-one,  to 

eonver  the  estates  to  him  in  fee ;  but  if  be  died  under  twenty* 

one,  then  to  J.  S.  in  fee.    S.  M.  having  attained  twenty-one, 

it  was  held  that  he  took  the  estate  by  descent.    (  Wood  v. 

Sktiton,  6  Sim.  176.)    So  a  devise  after  limitations  in  strict 

settJemeat,  in  default  of  such  issue  then  to  the  devisor's  next 

heir  at  law,  was  held  a  limitation  of  the  reversion,  and  not  a 

contingent  remainder  to  the  heir  as  a  purchaser  at  the  time  of 

tib  Isilnre  of  such  issue.    (  0*KtejB  v.  Jones,  1 3  Ves.  413. ) 

But  where  a  different  estate  was  devised  than  would  have 
descended  to  the  heir,  the  disposition  by  will  prevailed,  as 
where  the  estate  was  devised  to  the  heir  in  tail.  (Plowd.  545.) 
So  where  a  man  having  issue  two  daughters,  who  were  bis 
heics,  devised  to  them  and  their  heirs,  they  took  under  the  will, 
for  hj  law  they  would  have  taken  as  coparceners,  but  by  the 
will  the  estate  was  given  to  them  as  joint  tenants.  (Cro.  EJiz. 
431 ;  Com.  R.  123 ;  2  Ld.  Raym.  829  ;  Scott  v.  Scott,  1  Eden, 
461,  462,  n. ;  S.  C.  Ambl.  383;  see  6  Sim.  185 ;  Swain*  v. 
finrtm,  15  Ves.  371.) 

(#)  By  a  well  known  rule,  called  the  rule  in  Shelley's  case, 
(I  Bep.  93,)  it  was  established,  that  where  the  ancestor,  by 
say  gift  or  conveyance,  takes  an  estate  for  hfe,  and  in  the  same 
eonveyanoe,  an  estate  is  limited  either  immediately  or  medi- 
itely  to  his  heirs  in  fee  or  in  tail,  the  word  heirs  is  a  word  of 
limiatbn  of  the  estate,  and  not  of  purchase.  Where  the  sub- 
Mqsent  limitation  to  the  heirs  follows  immediately  the  estate 
fisrhie.  it  then  becomes  executed  in  the  ancestor,  forming,  by 
Jk  onion  with  the  estate  for  life,  one  estate  of  inheritance  in 
posiesHon ;  but  where  such  limitation  is  mediate  and  another 
oUte  intervenes,  it  is  then  a  remainder  vested  in  the  ancestor 
who  takes  the  freehold,  not  to  be  executed  until  after  the  de* 
teniination  of  the  preceding  mesne  estate.  (1  Barn.  &  C.  243 ; 
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see  Feame,  28—201 .)   In  order  to  understand  this  section  of 
ReTenlon.     the  act,  it  is  necessary  to  observe,  that  when  a  person  has  an 
interest  in  lands  and  grants  a  portion  of  that  interest,  or,  in 
other  terms,  a  less  estate  than  he  has  in  himself,  the  possessioa 
of  these  lands  will,  on  the  determination  of  the  granted  interest 
or  estate*  return  or  revert  to  the  grantor.    (Com.  I>ig.  Estate, 
(B.  10.  11,  12,  31);  2  Bl.  Comm.  175;  Co.  litt.  22  h.; 
Plowd.  151 ;  Watk.  on  Con?.  120.)    An  estate  in  reoenian  is 
therefore  the  residue  of  an  estate  left  in  the  grantor,  to  com- 
mence in  possession  after  the  determination  of  some  particular 
estate  granted  by  him ;  (Co.  Litt.  22 ;)  or  the  retommg  of  the 
land  to  the  grantor  or  his  heirs  after  the  grant  is  over.    (Id. 
142.)    A  reversion  is  never  created  by  deed  or  writing,  bet 
arises  from  construction  of  law,  whereas  a  remainder  can  only 
be  limited  by  deed  or  some  other  assurance.     It  is  a  rule  that 
a  grantor  cannot  enable  his  heir  general  to  take  a  remainder  as 
purchaser,  under  a  limitation  to  bis  hnn,  but  where  the  limi- 
tation is  to  the  riffht  heirs  of  the  grantor,  the  use  so  limited  if 
construed  to  be  the  old  use,  and  will  be  executed  in  him  as  the 
rmtrgUm  infe$,  and  not  as  a  remainder.   (I  Rep.  129  b.  190; 
Godolphin  v.  Abingdon,  2  AtL  57.)   As  where  a  man  granted 
to  A.  B.  with  remainder  to  his  own  heirs  male,  snch  hens  took 
by  descent    (WiUt  v.  Pahntr,  Bl.  R.  687 ;  6  Burr.  2615.) 
Before  the  above  act  it  was  a  general  rule,  tltat  where  a  pv^ 
seised  in  fee  conveyed  lands  to  the  use  of  himself  for  life,  wita 
remainder  to  others  for  particular  estates  ibr  life  or  in  tail, 
with  an  ultimate  limitation  to  the  right  hmr$  of  the  gnrantor, 
such  limitation  was  inoperative,  as  he  continued  seiaea  of  the 
reversion  as  part  of  his  former  estate,  which  was  eonsequentlv 
descendible  m  the  same  Ime  as  it  wpuld  have  been  if  no  sucn 
conveyance  had  been  made.    (Rsad  v.  Morpeth,  Cro.  Cfis* 
321 ;  Moore,  284 ;  2  Rep.  91b.)    So  where  a  man  seised  in 
fee  levied  a  fine  to  the  use  of  himself  and  his  wife  for  lifef 
remainder  to  the  use  of  the  right  heirs  of  the  settlor,  the  aid- 
mate  limitation  did  not  create  a  remainder,  but  the  interest  un* 
disposed  of  remained  in  the  grantor  as  part  of  the  reversion,  as 
if  tnat  limitation  had  been  omitted.    (Bingham*s  case,  2  Bcp> 
91.)    This  doctrine  is  exemplified  by  the  case  of  7*h€  MarquiS 
of  CkolmondtUy  v.  CUnton,  (2  Mer.  173;  S.  C.  2  B.  &  Aid. 
&5;  2  Jac.  &  Walk.  1 ;  1  Dow,  N. S.  299 ;  4  Bligh.  N-S. 
1 ;)  where  the  Earl  of  Orford,  in  a  conveyance  to  uses,  recit- 
ing that  he  was  desirous  that  certain  estates  derived  from  his 
mother's  family  should  remain  in  the  family  and  blood  of 
Samuel  Rolle,  his  maternal  grandfather,  in  consideration  oi 
natural  love  and  afiPection  to  his  relations,  the  heirs  of  S.  RoU^f 
and  to  the  intent  that  the  said  estates  might  continue  in  tb$ 
fomily  and  blood  of  his  late  mother,  on  the  side  of  her  father, 
settled  them  to  the  use  of  himself  for  life,  remainder  to  the 
heirs  of  his  body,  for  default  of  such  issue  as  he  should  *P' 
pomt,  and  for  default  of  appointment  to  the  use  of  the  r^» 
Wt  of  8.  Rolle;  and  at  the  time  of  the  settlement*  the  £>" 
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of  Orferd  was  lumself  the  risht  heir  of  S.  RoUe ;  it  was  held, 

^kmt  this  ultimate  limitatioD  did  not  give  an  estate  by  purchase 

to  the  heir  of  S.  RoUe,  but  that  the  estate,  on  the  death  of  the 

aettiar  -withont  issue,  descended  on  his  heirs  general.    (See 

▼.  Southwood,  1  My.  &  Cr.  411.) 

If  a  man,  sebed  as  heir  on  hk  mother's  side,  made  a  feoff-  Alteration  or 

in  fee  to  the  use  of  himself  and  his  heirs,  the  use  being  a  ^^*  of  dc- 

tfaing-  in  confidence  would  have  followed  the  nature  of  the  *^'"^* 

laodSy  and  would  have  descended  to  the  heir  on  the  part  of 

the  mother.    (Co.  Litt.  13  a.;  Godbold  v.  Free$Ume,  3  Lev. 

406.^     And  it  was  the  same  if  the  limitation  had  been  by  fine 

end  i«eovery ;  it  was  still  the  ancient  use ;  and  there  was  no 

^Iference  whether  upon  the  conveyance  of  an  estate  any  part 

q€  the  use  resulted  by  implication  of  law,  or  whether  it  was 

■eeerred  by  express  declaration  to  the  party  from  whom  the 

estate  moved.    (Abbot  v.  Burion,  Salk.  590.    See  String  v. 

Nem,  9  Mod.  363.)    But  that  rule  held  only  where  lands 

cune  by  desMiit,  and  not  where  a  person  took  by  purchau* 

But  as  by  a  common  recovery  suffered  of  an  estate  tail,  the 

xecoveror  acquired  an  absolute  estate  in  fee  simple,  derived 

oat  of  the  estate  tail ;  if  a  tenant  in  tail  by  purchate  under  a 

UBeiriage  settlement,  made  by  his  ancestor  ex  paru  matemd, 

with  t&  reversion  in  fee  by  descent  «x  parU  matemd,  suffered 

a  eonunon  recovery  to  the  use  of  himself  in  fee,  such  estate 

would  have  descended  to  his  heirs  general  «x  jiarte  paUmd; 

Cor  the  reoovexy  did  not  let  in  the  reversion  in  fee,  but  a  new 

estate  vras  thereby  acquired  by  purchase,  totally  different  from 

the  old  estate.    (Martin  v.  Strachan,  Str.  1 179,  Nolan's  ed. ; 

S.  C.  WUWs  Rep.  444;  1  Wils.  66;  6  Br.  P.  C.  319;  5 

Term  B«p.  104.)    The  last  rule  was  held  to  be  applicable 

to  oo|nrholds.    (Roe  d.  Crow  v.  Baldwin,  5  Term  Rep.  104.) 

Bat  if  a  tenant  in  tail  by  purchase,  with  the  reversion  in  fee 

a  •parte  ntattma,  levied  a  fine,  the  land  descended  to  his 

maternal  heirs;  (S%mmond»  v.  Cudmore,  Salk.  338 ;  1  Show. 

370;)  for  the  tenant  in  tail,  by  levying  a  fine,  acquired  a 

base  fee,  which  merged  in  the  reversion,  of  which  the  tenant 

was  seised  ex  parte  mattmA,  and  descended  in  the  same  Kne« 

One  of  two  parceners  aliened  his  moiety  in  fee,  whereby  the 

alienee  and  the  remaining  parcener  became  tenants  in  com* 

mon;  afterwards,  by  de^  of  partition  between  the  alienee 

and  the  remaining  parcener,  the  land  was  divided  by  metes 

end  bounds,  and  each  of  them  took  a  moiety  in  severalty. 

Hie  question  was,  whether  by  that  deed  the  parcener  took 

anytlimg  aa  purchaser,  so  as  to  break  the  descent  ex  parte  ma- 

tend  and  to  let  in  the  heir  ex  parte  patemA,  on  the  death  of 

the  parcener.  It  was  admitted,  that  if  the  deed  of  partition  had 

been  between  the  parceners  themselves,  the  descent  would  not 

be  broken.    ^Com.  Dig.  Parcener,  C.  15.)    It  was  held  that 

the  line  of  oescent  through  the  second  parcener  was  not 

brokeo  by  the  conveyance^  but  that  his  moiety  passed  to.  thft 
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hein  tr  jtartt  matemd.    (Dot  d.  Crosthwaite  v.  i>uoii>  5  A 
&  £11.  834;  lNev.&  P.  255.) 

Where  a  man  has  an  equitabit  estate  ex  pu^e  paternA  or 
jtaru  mutemA,  and  afterwards,  by  descent  or  otherwise,  a 
quires  the  legal  estate,  the  equitable  estate  mil  merge  in  ti 
leoal,  and  the  descent  will  be  according  to  the  legal  tit 
(Goodright  v.  WelU,  Dougl.  771,  2nd  ed.  ;    Wade  ▼.  Pagi 

1  Br.  C.  C.  363 ;  Selby  v.  Alston,  3  Yes.  339  ;    Lyster  v.  M 
hony,  I  Drury  &  Warren,  243 ;  and  see  Gondrigkt  v.  Seari 

2  Wils.  29;  CoodtitU  v.  White,  1  New  Rep.  383  ;    15  Em 
174 ;  3  Prest.  Conv.  325,  340.) 

Bat  where  an  infant  died  seised  of  an  equitable  estate  whif 
had  descended  ex  parte  matemdf  his  incapacity  to  call  for 
conveyance  of  the  legal  estate,  (by  which  the  coarse  of  tli 
descent  might  have  been  broken,)  was  held  not  a  safficicai 
reason  to  induce  the  court  to  consider  the  case  as  if  sud^ 
conveyance  had  actually  been  made ;  it  not  being,  accordin| 
to  the  terms  of  the  trust,  any  part  of  the  express  duty  of  th 
trustees  to  eiecute  such  a  conveyance*  {Langtey  v.  Sneyd,  i 
Sim.  &  Stu.  45.) 


LIMITATION  TO  HEIRS  AS  PUECHASSaS. 

Where  hein       IV.  And  be  it  further  enacted,  that  when  anj 
^cYAwtlnSu   pcroon  shall  have  acquired  any  land  by  purchase 
liroitationt  to  under  a  limitation  to  the  heirs  or  to  the  heirs  of 
!bei?«Mw^    ^^  ^o^y  of  any  of  his  ancestors,  contained  in  an 
•«••»  tj«  **"  d  a*8*i''ance  executed  after  the  said  thirty- first  day 
a/ifiiM?!)-  of  December  one  thousand  eight  hundred  and 
beerihe^      thirty-three,  or  under  a  limitation  to  the  heirs  or 
ch^r.  *  ^^^  to  the  heirs  of  the  body  of  any  of  his  ancestors,  or 
under  any  limitation  having  the  same  effect,  con- 
tained in  a  will  of  any  testator  who  shall  depart 
this  life  afler  the  said  thirty-first  day  of  December 
one  thousand  eight  hundred  and  thirty- three,  then 
and  in  any  of  such  cases  such  land  shall  desceM 
and  the  descent  thereof  shall  be  traced  as  if  the 
ancestor  named  in  such  limitation  had  been  the 
purchaser  of  such  land.  (/) 

(/)  When  the  words  "  hein  male  of  the  body,"  &c.  operate 
as  words  of  purchase,  that  is,  when  they  do  not  attach  i&  ^^ 
ancestor,  but  vest  in  the  person  answering  the  description  of 
such  special  heir,  they  appear  to  have  a  sort  of  equivocal  or 
mixed  effect.  For  though  they  give  the  estates  to  the  speciv 
heir  originally,  and  not  through  or  from  his  ancestor,  yet  the 
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'wfaieh  he  so  takes  has  sach  a  reference  to  the  ancestor, 

w  to  pursue  the  same  course  of  succession,  in  the  same  extent 

rf  duration  or  continuaQce  through  the  same  persons,  as  if  it 

iad  attached  in  and  descended  from  the  ancestor.    ( Feame 

CoBt.  Rem.  80.)    Thus  under  a  limitation  to  the  heirs  male 

tf  tike  body  of  B.  (where  no  estate  is  in  or  given  to  B.  him- 

id£y  though  it  originally  attaches  in  his  heir  male  under  that 

^irriil  ci^ciiptioQ,  and  so  far  operates  as  words  of  purchase, 

yet  it  not  only  gives  such  heir  an  estate  in  tail  male,  without 

■ay  express  woids  of  limitation  to  the  heirs  male  of  his  own 

body,  but  sach  an  estate  tail  as  will,  on  failure  of  his  issue 

»^1^»  %0  ^^  succession  to  the  other  heirs  male  of  the  body  of 

B.  i&  the  same  course  as  if  the  estate  tail  had  descended  from 

B.  himself.    (MandniUe^s  cast,  Co.  Litt.  26.   See  Sautheot  v. 

StmseU^  1  Mod.  226. 237  ;  2  Mod.  207, 211 ;  WilU  v.  Palmer, 

5  Bwr.  2615 ;  8.  C.  2  Bl.  R.  687.) 


BROTHERS  AND  SISTERS. 

V.  And  be  it  further  enacted,  that  no  brother  Broiben,  &c. 
oc  sister  shall  be  considered  to  inherit  immediately  JJjiV{Jro,fJJ 
from  his  or  her  brother  or  sister,  but  every  de-  their  parenu 
scent  from  a  brother   or  sister  shall  be  traced 
through  the  parent,  (g) 

(f )  Before  this  act  the  descent  between  brothers  and  sisters 
was  considered  as  immediaU  ;  and  in  making  out  their  title  to 
mtk  other,  the  common  father  need  not  have  been  named, 
ahhongh  living,  but  the  descent  between  them  was  exactly  the 
same  as  if  he  had  been  dead.  (  Watk.  Desc.  1 1 1,  n. ;  H.  Chitty 
OB  Desc  64,  354 ;  CoUingwood  v.  Pace,  1  Ventr.  413 ;  Bridg. 
by  Bann.  410.) 


LIKEAL  ANCESTORS  ADMITTED. 

VI.  And  be  it  further  enacted,  that  every  lineal  Ltoeai  ancea- 
ancestor  shall  be  capable  of  beitg  heir  to  any  of  {^^l  "'^^^^. 
liis  issue  ;  and  in  every  case  where  there  shall  be  ence  to  coUa- 
DO  issue  of  the  purchaser^  his  nearest  lineal  ances-  dJaniKs*^"* 
tor  shall  be  his  heir  in  preference  to  any  person  through  him. 
who  would  have  been  entitled  to  inherit,  either  by 
tracing  his  descent  through  such  lineal  ancestor, 
or  in  consequence  of  there  being  no  descendant  of 
rach  lineal  ancestor,  so  that  the  father  shall  be 
preferred  to  a  brother  or  sister,  and  a  more  remote 
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lineal  ancestor  to  any  of  his  issue,  other  than  m 
nearer  lineal  ancestor  or  his  issue.  (A) 

(h)  Under  this  section,  if  a  son  purchase  an  estate  and  die 

without  iuu4,  leaving  a  father  and  also  brothers  and  sisten, 

the  father  will  take  in  preference  to  the  brothers  and  sblen. 

(See  2  Sugd.  V.  &  P.  240—243, 10th  ed.) 

Old  rale  ex-       It  was  an  old  maxim  of  law,  that  an  inheritance  might 

eluding  the     lineally  descend  but  not  ascend.  (3  Rep.  40  a.)    The  parent 

""^^'^t       therefore  could  never  take  immediately  by  descent  from  the 

child,  but  the  land  would  rather  have  escheated.    (Cpwp«r  t. 

Couf€r,  2  P.  Wms.  666.)    Though  a  father  or  mother  could 

not  inherit  as  such  from  their  child  who  died  without  issue,  or 

brother  or  sister,  yet  a  father  or  mother  before  this  act  mi^t 

have  inherited  as  emain  to  their  child  ;  as  where  a  son  died 

seised  in  fee  of  land  without  issue,  brother  or  sister,  but  leaving 

two  cousins  his  heirs  at  law,  one  of  whom  was  his  own  dm>- 

ther,  it  was  held  that  she  might  take  as  heir  to  her  son  in  the 

capacity  of  his  cousin.  {EoMtwood  v.  Vinehe,  2  P.  Wms.  613.) 

So  if  a  son  purchased  lands  and  died  without  issue,  his  unde 

would  have  had  the  land  as  heir,  and  not  the  father,  though 

the  father  was  nearer  of  blood ;  (Litt.  s.  3 ;)  but  if  in  that  case 

the  uncle  acquired  actual  seisin  and  died  without  issue,  while 

the  fSeither  was  alive,  the  latter  might  then  by  that  circuil^  haiw 

had  the  land  as  heir  to  the  uncle,  thouKU  not  as  heir  to  the 

son,  because  he  came  to  the  land  by  coflateral  descent,  and 

not  by  lineal  ascent.    (Craig,  de  Jur.  Feud.  234  ;  Wright's 

Ten.  182,  n.  (z).)  So  the  father  might  have  taken  by  pttrdbosr 

as  the  nearest  of  blood  to  his  son,  as  if  a  lease  were  made 

to  the  son  for  life  with  remainder  to  his  next  of  blood  in  fee, 

the  father  was  capable  of  taking  such  remainder  by  jmrekam, 

though  he  could  not  have  taken  it  by  descent  from  his  son. 

(Co.  Litt.  10b.;  3  Rep.  40  a.) 


MALE  LINE. 

Tke  male  line  VII.  And  he  it  further  enacted  and  declared, 
femd.^^  that  none  of  the  maternal  ancestors  of  the  person 
from  whom  the  Ascent  is  to  he  traced,  nor  any  of 
their  descendants,  shall  he  capable  of  inheriting 
until  all  his  paternal  ancestors  and  their  descend- 
ants shall  have  failed ;  and  also  that  no  female 
Satemal  ancestor  of  such  person,  nor  any  of  her 
escendants,  shall  he  capahle  of  inheriting  until  all 
his  male  paternal  ancestors  and  their  descendants 
shall  have  failed;  and  that  no  female  maternal 
ancestor  of  such  person,  nor  any  of  her  descend* 
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ants,  shall  be  capable  of  inheriting  until  all  his  male 
maternal  ancestors  and  their  descendants  shall  have 
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A^III.  And  be  it  further  enacted  and  declared,  Th«  BMther 
that  where  there  shall  be  a  failure  of  male  pa-  motTnaiT 
temal  ancestors  of  the  person  from  whom  the  de-  "eSf^ii^to* 
scent  is  to  be  traced,  and  their  descendants,  the  the  mother  or 
mother  of  his  more  remote  male  paternal  ancestor,  m^lf^^ 
or  her  descendants,  shall  be  the  heir  or  heirs  of  aMettor. 
such  person,  in  preference  to  the  mother  of  a  less 
remote  male  paternal  ancestor,  or  her  descendants ; 
and  where  there  shall  be  a  failure  of  male  mater- 
nal ancestors  of  such  person  and  their  descendants, 
the  mother  of  his  more  remote  male  maternal 
ancestor,  and  her  descendants,  shall  be  the  heir  or 
heirs  of  such  person,  in  preference  to  the  mother 
of  a  less  remote  male  maternal  ancestor,  and  her 
descendants,  (t) 

(i)  This  statute  has  declared  the  law  to  be  in  accordance 
viUi  the  position  laid  down  by  Mr.  J.  Blackstone,  2  Comm. 
238.  We  hold  the  law  to  have  established  that  where  the 
consanguinity  has  to  be  made  out  on  the  paternal  side  of  the 
ancestors  of  the  party,  the  more  remote  branch  must  be  ez- 
haosted  before  recourse  is  had  to  the  less  remote.  The  point, 
though  formerly  much  doubted,  has  been  considered  settled 
ever  since  the  tune  of  Sir  W.  Blackstone.  (Per  Tindal,  C.  J., 
in  DavUt,  dem.  Lowndn,  ten.  7  Scott,  56 ;  5  Bing.  N.  C.  169.) 
It  was  decided,  that  where  a  person  seised  of  an  estate  tx  parte 
matemd  died  without  issue,  the  descendants  of  his  maternal 
grand&ther  must  all  be  extinct  before  any  descendant  of  a 
remoter  maternal  ancestor  could  inherit,  however  nearly  related 
to  the  propotitus  sx  parte  matemd,  (Hawkin$  v.  Shewen,  1 
Sim.  &  Stu.  257.  See  Hale's  Hist.  C.  L.  by  Runn.  2  vol.  1 20.) 


ADMISSION  OF  HALF  BLOOD. 

IX.  And  be  it  further  enacted,  that  any  person  Half  blood,  if 
related  to  the  person  from  whom  the  descent  is  J"niie  wees' 
to  be  traced  by  the  half  blood  shall  be  capable  of  tor,  toiaherit 
being  his  heir ;  and  the  place  in  which  any  such  w'hoieUood 
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of  the  ume    relation  by  the  half  blood  shall  stand  in  the  order 
Um  pVrt  of  ■"  ®^  inheritance,  so  as  to  be  entitled  lo  inherit,  shall 
female  ance*-  be  next  after  any  relation  in  the  same  degree  of 
tor,  after  her.  ^y^^  whole  blood,  and  his  issue,  where  the  common 
ancestor  shall  be  a  male,  and  next  afler  the  com- 
mon ancestor  where  such  common  ancestor  shall 
be  a  female,  so  that  the  brother  of  the  half  blood 
on  the  part  of  the  father  shall  inherit  next  after 
the  sisters  of  the  whole  blood  on  the  part  of  the 
father  and  their  issue,  and  the  brother  of  the  half 
blood  on  the  part  of  the  mother  shall  inherit  next 
after  the  mother,  (k) 

BKcepiioDsio     (k)  The  old  rule  of  law,  which  excluded  the  half  blood 
the  rule  ex-    firom  taking  by  descent,  was  subject  to  some  exceptions  and 
hair  blood*     qualiBcatioDF,  to  which  it  will  be  proper  to  advert.     As  the 
aesceot  from  the  parent  to  daughters  was  immediate,  daughters 
by  different  venters  might  have  inherited  tc^ther  as  one  beir 
to  their  common  parent,  although  they  could   not  inherit  to 
each  other.    (Ha^g.  Co.  litt.  14  a,  n.  (5).)      Thus,  Lord 
Hale  says,  all  the  dauffhters,  whether  by  the  same  or  divers 
venters,  do  inherit  toother  to  the  father.  (Hale*s  C.  JL.  c  1 1.) 
Therefore,  if  A.  mames  B.,  who  diei  leaving  issue  a  daughter, 
and  A.  afterwards  has  issue  one  or  more  daughters,  by  C.  his 
second  wife,  and  dies ;  all  these  daughters  shall  take  his  estate 
in  equal  shares  as  coparceners.    So  all  the  dauehters  by  dif- 
ferent wives  succeed  to  the  inheritance  of  which  their  lather 
was  either  seised  in  his  own  right,  or  to  which  their  father 
would  have  been  heir  had  he  survived  the  person  last  seised. 
And  the  daughters  by  several  husbands  succeed  in  the  same 
manner  to  the  inheritance  of  their  mother.  (See  Watk.  on  Pesc 
159,  n.  (b) ;  H.  Cbitty  on  Desc.  78,  79.)  So  also  in  the  case 
of  estates  tai/,  the  half  blood  coming  within  the  description  of 
the  entail  miffht  inherit  as  effectually  as  the  whole  blood,  for 
they  do  not  claim  as  heirs  of  the  person  last  seised,  but  of  the 
oriffinal  donee.  (Plowd.57;  3  Rep.  42;  Goodtitlev,  Newman, 
3  Wils.  526  )    In  titles  of  honour  also,  half  blood  is  no  im- 
pediment to  the  descent ;  but  a  title  can  only  be  transmitted 
to  those  who  are  descended  from  the  Brst  person  ennobled,  or 
the  person  who  is  made  the  stock  of  descent    (Co.  litt.  15  b ; 
3  Rep.  42  a;  Cruise's  Dig.  tit.  xxvi.  c.  3,  s.  8—11.) 

A  brother  or  sister  of  the  half  blood  is  entitled  to  share  per- 
sonal estate  eaually  with  one  of  the  whole  blood,  inasmocA 
as  they  are  botn  equally  near  of  kin  to  the  intestate.  (VVms. 
Executors,  916,929.) 

By  Stat  1  Jac.  2.  c.  17,  s.  7,  it  is  provided,  "  that  if  a^ 
the  death  of  a  father,  any  of  his  children  shall  die  intestate 
without  wife  or  children,  m  the  lifetime  of  the  mother,  evaiy 
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Ixodier  and  sister,  and  the  representatives  of  them,  shall  have 
SB  equal  share  with  her."  Under  that  act,  the  brothers  and 
Bsiers  of  the  half  blood  of  an  intestate  are  equally  entitled 
with  brothers  and  sisters  of  the  whole  blood  to  share  with 
their  mother,  after  the  death  of  the  intestate  father,  in  the  per- 
«>Bal  property  of  the  intestate  dying  without  wife  or  children. 
{ iatopp  V.  If  atxon,  I  Mylne  &  Keen,  665  )  So  a  posthumous 
brother  of  the  half  blood  will  take,  under  the  statute  of  distri- 
bution, a  share  of  the  intestate  brother's  personal  estate.  * 
{Bftmet  V.  Mann,  1  Ves.  sen.  156.) 

According  to  the  custom  of  descent  in  the  manor  of  Taunttm 
Ikttu*  a  surviving  sister  is  not  entitled  to  inherit  in  preference 
to  a  son  of  a  deceased  brother's  son.  (Loeke  v.  Colman,  2 
My.  &  Cr.  635.)  If  a  man  takes  through  his  father  by  devise, 
wfaieh  is  now  made  to  invest  him  with  the  character  of  purchaser 
{sect  3),  the  estate  on  his  death,  intestate  and  without  issue, 
win  go  to  his  sisters  of  the  whole  blood,  in  exclusion  of  the 
hnmn  of  the  half  blood,  and  so  in  the  ascending  scale  to  his 
aunt  of  the  whole  blood  in  preference  to  his  uncle  of  the  half 
blood ;  whereas,  if  the  estate  had  descended  to  him  from  his 
lather,  who  was  the  purchaser  (which,  but  for  this  statute,  it 
would  have  done,  although  devised  to  him),  the  brother  of  the 
half  blood  would,  under  the  act,  have  been  preferred  to  the 
sisten  of  the  whole  blood,  whilst  the  father's  sisters  of  the 
whole  blood  would  have  taken  before  his  brother  of  the  half 
blood.    (2Sugd.  V.&P.336,  lOthedit.) 

Before  the  above  act,  a  man,  in  order  to  qualify  himself  to  Seisin  of  an- 
fcUe  by  descent,  must  have  shown  that  he  was  heir  of  the  per-  eettor. 
soo  last  seised  of  the  actual  freehold  and  inheritance.    (Co. 
lilt.  11  b,  15  d  ;   3  Bos.  &  P.  648 ;   Jenkins  v.  Pritchard,  2 
Wils.  45.}    Thus,  if  A.  dies,  leaving  a  son  and  daughter  by 
one  Tenter,  and  a  son  by  another,  and  the  son  by  the  first 
▼eater  becomes  actually  seised  and  dies,  his  sister  shall  be 
heir  to  him ;  but  if  he  bad  died  without  having  acquired  the 
leisio,  the  son  by  the  second  venter  would  have  taken  as  im- 
mediate heir  of  his  iather,  to  the  exclusion  of  the  sister.    (Co. 
LitL  15;  Sir  W.  Jonei,  361.)  The  etLXry  of  the  heir  upon  any 
part  of  the  estate  will  give  him  actual  seisin  of  all  the  lands  in 
the  same  county.    But  where  the  lands  lie  in  difierent  coun- 
ties, there  must  be  an  entiy  in  each.    The  entry  of  the  heir, 
in  order  to  acquire  seisin,  is  only  necessary  where  the  lands 
sie  in  the  actual  occupation  of  the  ancestor  at  the  time  of  his 
doth.    For  if  the  lands  are  held  under  a  lease  for  years,  and 
the  lessee  has  entered  under  the  lease,  the  heir  will  be  con- 
adered  as  having  actual  seisin,  before  entry  or  receipt  bf  rent, 
because  the  possession  of  the  lessee  is  his  possession.  (Co.  Litt. 
15  a ;  3  Wils.  521 ;  7  T.  R.  390.  398 ;   Id.  213 ;  see  Bushlnf 
V.  Dumt,  3  B.  &  C.  304.)    But  where  freehold  leases  are 
oatstanding,  the  elder  brother  must  obtain  possession  by  the 
receipt  of  rent  or  other  acknowledgment  in  order  to  acquire 
KM,  for  otherwise  the  descent  would  have  been  to  the 
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yoanger  brother  of  the  half  blood  in  preferenoe  to  the 
the  whole  blood.  (8  T.  R.  211 ;  7  T.  R.  386;  Co. 
15  t;  Jenk.  242.)  Where  A.  died,  leaving  two,  in^a 
daughters  by  different  venters,  it  was  held  that  an  entry  b] 
the  mother  of  the  youngest  daughter  as  her  suaidian  in  socsage, 
constituted  a  sufficient  seisin  in  the  eldest  miant  daughter  ts 
carry  the  descent  of  her  moiety  on  her  death  to  her  heizBy  tisc 
possession  of  one  parcener  being  the  possesaon  of  the  other, 
•  so  as  to  create  a  seisin  in  the  other,  and  carry  her  share  mad 
descent  to  her  heirs.    (Dm  t.  Keen,  7  T.  R.  386.) 

We  have  already  seen,  that  by  stat  3  &  4  Will.  4,  e.  27, 
8. 12  (aattf,  p.  164),  the  possession  of  one  coparcener  is  not  to 
be  that  of  the  other,  which  it  is  presumed  will  be  applicabfo 
to  cases  of  descent. 

In  Cunningham  v.  Moody,  I  Ves.  sen.  174,  where  the  limi- 
tation was  to  husband  and  wife  for  their  joint  lives,  remaiiader 
to  the  children  of  the  maniaee  in  tail,  and  for  default  of  such 
issue,  to  the  right  heir  of  the  husband  in  fee ;  the  husband  had 
one  daughter  of  the  maxriage  mentioned  in  the  settlement,  and 
another  daughter  of  a  second  marriage ;  and  upon  the  d«ath  of 
the  first  daughter  without  issue,  the  question  was,  whether  her 
sister  of  the  half  blood  was  entitlea  to  the  reversioa  in  fee. 
Lord  Hardwicke  held,  that  as  the  reversion  which  descended 
upon  the  eldest  sister  was  never  clothed  with  posaceman,  ii 
was  governed  by  the  rule  poueuiofnurit  defeodosimpUci  fami 
tororem  eu$  lueredem,  and  would  descend  to  the  sister  of  the 
half  blood.    Where  a  testator  devised  all  his  lands  to  S.  A. 
(his  son  by  his  first  wife)  when  he  should  come  to  the  age  of 
twenw-one  years,  but  if  he  should  die  before  twentjr-one  yean* 
and  D.  A.  (the  testator's  daughter  by  his  second  wife;  should 
be  then  living,  he  gave  the  same  to  her  when  she  should  at- 
tain twenty-one  years.    The  testator  died,  and  then  S.  A.  died 
under  age  and  without  issue.    It  was  held  that  on  the  death 
of  S.  A.  the  inheritance  vested  in  D.  A.,  his  sister  of  the  half 
blood,  in  preference  to  his  uncle  of  the  whole  blood,  became 
S.  A.  did  not  die  seised  of  such  an  estate  in  fee  as  would  de- 
scend  upon  his  heir  of  the  whole  blood,  but  only  of  an  estate 
expectant  upon  the  life  estate  of  his  sister.    (Doe  d.  Andrew 
v.  HuUon,  3  Bos.  &  P.  643;   see  Goodtitle  d.  Vincent  ▼• 
White,  16  East,  174 ;  Goodtitle  d.  CoitU  v.  White,  2  Bos.  & 
P.  N.  R.  388.)   And  where  a  posthumous  son  was  bom,  and 
his  mother  was'  in  possession  of  the  lands  whereof  his  liather 
died  seised,  she  became  his  guardian  in  socage ;  and  the  inlant 
son  having  died  very  young,  was  considerod  to  be  actually 
seised  of  we  inheritance,  so  as  to  exclude  his  sisters  of  the 
hfldf  blood.    (Goodtitle  d.  Newman  v.  Newman,  3  Wils.  616.) 
But  if  a  man  purchased  a  reversion  expectant  upon  a  freehold, 
it  will  descend  to  his  heir,  though  it  has  never  come  into  pos- 
session.   (Harg.  Co.  litt.  14  a,  n.  6 ;  3  Bos.  &  P.  648, 650.) 

We  have  already  seen  (ante^  p.  425),  that  this  act  applies 
to  descendible  fieeholds,  the  descent  of  which  to  heirs  was 
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gOTeraed  by  the  same  roles  as  prerailed  in  cases  of 
of  mheritanoe.  (Gravmor  t.  Brodhi,  Poph.  32.) 
rule  of  pouetno  fratrU  applied  to  estates  pur  autre  vU, 
te  FBceipt  of  the  rent  of  lands  held  for  lives  by  the  step- 
Bother  o(  an  infant,  is  a  sniBficient  seisin  to  entitle  his  sisters  of 
tbe  whole  blood  in  exclusion  of  a  brother  of  the  half  blood. 
{tattg  d.  Macartney  v.  Mylett  ^o^  &  Smith,  Ir.  Rep.  1.) 
And  tbe  role  was  applicable  to  copyholds.  (4  Rep.  21.) 
Where  the  guardian  of  an  infant  entitled  to  a  descendible  free- 
hold  lor  lives  as  jmrte  matemd  renewed  the  lease  on  the  death 
•f  s  Hfe,  it  was  held  that  the  new  lease  being  considered  as  a 
new  acquisition,  would  descend  to  the  hdrs  ex  parte  matemd, 
{ Pienm  t.  Share,  1  Atk.  479.) 

The  above  instances  will  show  the  necessity,  in  cases  not 
whin  the  new  rules,  of  inquirins  on  the  investigation  of  titles, 
whoe  any  children  of  the  half  blood  have  been  passed  over  in 
a  ped%xee  in  favour  of  the  collateral  relations  of  children  of 
the  w£)le  blood,  whether  the  latter  were  actually  ieited,  and 
af  requiring  evidence  of  such  actual  seisin.  So  on  the  other 
hand,  where  children  of  the  half  blood  have  been  admitted, 
SQOM  evidence  should  appear  to  show  the  fisilure  of  the  issue 
tC  tbe  whole  blood  without  having  acquired  any  seisin. 


ATTAINTED  BLOOD. 

X.  And  be  it  further  enacted,  that  when  the  After  the 
person  from  whom  the  descent  of  any  land  is  to  ^on^^^ 
be  traced  shall  have  bad  any  relation  who,  having  tainted,  hu 
been  attainted,  shall  have  died  before  such  descent  ^^inheriu 
ftball  have  taken  place,  then  sucb  attainder  shall 
Dot  prevent  any  person  from  inheriting  sucb  land 
who  would  have  been  capable  of  inheriting  the 
tame,  by  tracing  his  descent  through  such  relation, 
if  he  had  not  been  attainted,  unless  such  land  shall 
have  escheated  in  consequence  of  such  attainder 
before  the  first  day  of  January,  one  thousand  eight 
hundred  and  thirty- four.  (/) 

(I)  Persona  attainted  of  high  treason  or  felony  were  incapable  The  effect  or 
of  mheriting  lands  or  of  transmitting  them  by  descent  to  their  ^u^'^der. 
posterity.  (Co.  litt.  8  a,  391  b. ;  Cro.  Car.  566.)  Another 
consequence  of  such  an  attainder  was  the  corruption  and  ex- 
tinction of  all  hereditary  blood  in  the  person  attainted ;  by 
vbich  be  was  rendered  not  ooly  incapable  of  himself  inherit- 
ing, or  of  transmitting  his  own  property  by  heirship,  but  he 
aho  obstructed  the  descent  of  lands  to  his  posterity,  in  all 
eaiei  where  they  were  obliged  to  derive  their  title  through  him 
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from  any  remote  ancestor ;  and  therefove  a  general  heb  coah 
not  derive  a  title  through  an  attainted  person  where  there  fnB 
ooiTuption  of  blood.  ( 1 1  Rep.  1  b. ;  Co.  Litt.  39 1  b.  See  Yoike't 
Law  of  Forfeiture,  72,  4  ed. ;  2  Bl  Comm.  251  ;  4  Id.  S88 , 
Bl.  Considerations  on  the  Law  of  Forfeiture  for  High  Treason : 
Bae.  Abr.  Forfeiture ;  Bum's,  J.,  Forfeiture.)     But  where  thi 
party  attainted  need  not  be  mentioned  in  the  pedigree  as  b^ 
tween  two  sons  of  an  attainted  father,  there  was  nothing  tt* 
hinder  one  brother  from  inheriting  to  the  other,  since  the  de- 
scent was  immediate,  as  he  could  make  himself  heir  to  the 
person  last  seised,  without  mentioning  the   father.     (^\  Ventr. 
413 ;  Yoric's  Uw  of  Forfeiture,  83,  4th  ed.) 

There  was  a  material  difference  between  the  case  of  a  fas 
tail  and  a  fee  simple,  which  was,  that  notwithstanding  the  for- 
feiture of  lands  entailed  by  an  attainder,  yet  the  blood  of  the 
attainted  person  was  not  corrupted  so  as  by  any  consequential 
disability  to  affect  the  issue  in  tail.    Therefore,  if  the  son  of 
the  donee  in  tail  was  attainted  of  treason  daring  the  life  of 
the  father,  and  died,  leaving  issue,  and  then  the  fatlier  died, 
the  estate  would  descend  to  the  grandchild,  notwithstandiiif 
the  attainder,  for  he  claimed  perfomutia  donu     (  Dowiie's  eau, 
3  Rep.  9  b. ;  York's  Law  of  Forfeiture,  81,  82  ;  Br.  Descent, 
pi.  1 ;  Bro.  Forfeiture,  pi.  37  ;  Manteil  v.  ManieU,  Cro.  £lix- 
28  ;  Shtgield  v.  Ratelije,  Godb.  305 ;  Hob.  347.) 

If  a  copyholder  be  attainted  of  treason  or  felony,  his  copy- 
hold is  immediately  forfeited  to  the  lord.  (Hawk.  P.  C.  b.  2, 
c.  49,  s.  7.)  But  by  the  custom  of  some  manors,  the  soa  may 
inherit  from  his  father  notwithstanding  the  attainder  of  the 
Utter.    (1  Watk.  on  Cop.  326.) 

By  the  staL  54  Geo.  3,  c.  145,  it  is  enacted,  that  oo  at- 
tainder for  felony  after  the  27th  July,  1814,  exGe{>t  in  cases  of 
the  crime  of  high  treason,  or  of  the  crimes  of  petit  treason  or 
murder,  or  of  abetting,  procuring,  or  counselling  the  sam^ 
■    shall  extend  to  the  disinheriting  of  any  heir,  nor  to  the  pf^ 
judice  of  the  right  or  title  of  any  person  or  persons  other  than 
the  right  or  title  of  the  offender  or  offenders  during  ha,  her, 
or  their  natural  lives  only,  and  that  it  shall  be  lawful  for  every 
person  or  persons  to  whom  the  right  or  interest  of  any  lands, 
tenements,  or  hereditaments  after  the  death   of  any  socfl 
offender  or  ofienders,  should  or  might  have  appertained,  if  ^ 
such  attainder  had  been,  to  enter  into  the  same.    (See  Hans. 
Pari.  Debates,  27  vol.  pp.  527—538.) 


COMMENCEMENT  OF  ACT. 


Act  not  to  XI.  And  be  it  further  enacted,  that  this  act  BhsB 
dJ!J«t^b  "^  not  extend  to  any  descent  which  shall  take  piac« 
|^^*»"«'y»  on  the  death  of  any  person  who  shall  die  before 
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Ae  said  first  day  of  January,  one  thousand  eight 
bundred  and  thirty-four. 

XII.  And  be  it  further  enacted,  that  where  any  Ltmitatious 
Msorance   executed  before  the  said  first  day  of  2J***jj**jJJJ* 
January,  one  thousand  eight  hundred  and  thirty-  is34,toUie 
fcuT,  or  the  will  of  any  person  who  shall  die  before  Jjithen'iw-' 
the  same  first  day  of  January,  one  thousand  eight  ing  •bail  take 
bnadred  and  thirty-four,  shall  contain  any  limita-  a^haS^not'** 
tion  or  gift  to  the  heir  or  heirs  of  any  person,  '>«««»  ""<*«• 
under  which  the  person  or  persons  answering  the 
description  of  heir  shall  be  entitled  to  an  estate 
by  purchase,    then   the  person   or  persons  who 
would  have  answered  such  description  of  heir  if 
this  act  had  not  been  made,  shall  become  entitled 
by  Tirtue  of  such  limitation  or  gift,  whether  the 
person  named  as  ancestor  shall  or  shall  not  be 
flving  on  or  after  the  said  first  day  of  January, 
one  thousand  eight  hundred  and  thirty-four,  (m) 

(>i)  Dates  must  be  attended  to  for  an  heir  to  take  by 
^nnnlfrom  a  person  who  died  before  the  1st  January,  1834, 
and  an  heir  to  take  by  purehase  under  a  deed  executed  before 
dte  ]it  January,  1834,  or  the  will  of  a  testator  who  died  before 
ihat  day,  (whether  as  to  the  heir  taking  by  purchase,  the  an- 
0^r  was  living  on  or  after  the  same  day  or  not)  must  be 
tneed  according  to  the  old  law.  (1  Hayes'  Convg.  320, 
^ed.) 


i 


(     452     ) 


THE  LAW  OF  ESCHEAT  AND 
FORFEITURE. 

4  &  5  William  IV.  c.  «5. 

An  Ad  for  the  Amendment  of  the  Law  relative  to 
the  Escheat  and  Forfeiture  of  Real  and  Perstmal 
Property  holden  in  Tnut.  (a) 

[27tli  June,  1834.] 

DEFINITIONS. 

Whereas  great  inconvenience  has  been  fbnnd  to 
result  to  persons  beneficially  entitled  to  real  or 
personal  property  by  the  escheating  or  forfeiture 
thereof  to  his  majesty,  to  corporations,  to  lords  of 
manors,  and  others,  in  consequence  of  the  death 
without  heirs,  or  the  conviction  for  treason  or 
felony,  of  a  trustee  in  whom  or  in  whose  name 
the  same  is  vested :  And  whereas  it  is  expedient 
that  the  same  should  be  remedied :  Ana  inas- 
much as,  in  order  to  avoid  repetition,  certain 
words  are  used  in  this  act  as  describing  subjects, 
some  of  which,  according  to  their  usual  sense, 
such  words  would  not  embrace ;  for  the  under- 
standing of  the  sense  attached  to  them  in  this  act, 
be  it  therefore  enacted  by  the  king's  most  excellent 
majesty,  by  and  with  the  advice  and  consent  of  the 
lords  spiritual  and  temporal,  and  commons,  in  this 
present  parliament  assembled,  and  by  the  authority 
of  the  same,  that  the  provisions  of  this  act  shall  ex- 
tend to  and  include  the  several  estates  and  persons, 
matters  and  things  hereinafter  mentioned ;  (that  is 
Description  to  Say,)  those  relating  to  land,  to  any  manor,  mes- 
BMuerahi-  suage,  tenement,  hereditaments,  or  real  property, 
*^iwuioS**r  ^^®^®'  freehold,  customary-hold,  copyhold,  or  of 
thtraetTand  any  tenure  whatever;  those  relating  to  chattels,  to 
of^mSH.  personal  property  of  every  description  capable  of 
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being  transferred  or  disposed  of  otherwise  than  in 

books  kept  by  any  company  or  society,  or  to  any 

share  thereof  or  interest  therein ;  those  relating  to 

stock,  to  any  fund,  annuity,  or  security  transferable, 

in  books  kept  by  any  company  or  society  established 

or  to  be  established,  or  to  any  money  payable  for 

the  discharge  and  redemption  thereof,  or  to  any 

share  or  interest  therein ;  those  relating  to  divi-* 

dends,  to  interest,  or  other  annual  produce ;  those 

relating  to  a  conveyance,  to  any  lease  and  releasei 

surrender,  or  other  assurance  of  real  property, 

including  all  acts  and  deeds  necessary  for  making 

and  perfecting  the  same;   those  relating  to  an 

assignment,  to  any  surrender,  delivery^  or  other 

disposition  of  the  personal  property,  and  to  all 

acts,  deeds,  and  things  necessary  for  making  and 

perfecting  the  same ;  those  relating  to  a  transfer, 

Co  any  payment  or  other  disposition  of  stock ; 

those  relating  to  an  heir,  to  any  devisee  or  other 

real  representative,  by  the  common  law,  or  by 

custom,  or  otherwise;  and  those  relating  to  an 

executor,  to  any  administrator  or  other  personal 

representative ;  unless  there  be  something  in  the 

subject  or  context  repugnant  to  such  construction ; 

and  whenever  this  act,  in  describing  or  referring 

to  any  trustee  or  other  person,  or  any  trust,  lan{ 

stock,   conveyance,   assignment,   transfer,  grant, 

matter,  or   thing,  uses  the  word  importinff  the 

singular  number  or  the  masculine  render  only,  the 

same  shall  be  understood  to  include  and  shall  be 

applied  to  several  persons  as  well  as  one  person, 

and  females  as  well  as  males,  and  bodies  corporate 

as  well  as  individuals,  and  several  trusts,  lands, 

stocks,  conveyances,  assignments,  transfers,  grants, 

matters,  or  things  respectively,  as  well  as  one  trust, 

land,   stock,    conveyance,    assignment,    transfer, 

grant,  matter,  or  thin^  respectively,  unless  there  be 

something  in  the  subject  or  context  repugnant  to 

such  construction. 

(a)  This  act  of  jMtfliament  appears  to  have  originated  from  Obj«cu  of 
a  lepieseatatioii  of  the  hardships  ezperieooed  by  some  indi-  the  set. 
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Origin  of 
efcbeai. 


Caaies  of 
escheat. 
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Tiduals  whose  stock,  itanding  in  the  name  of  Mr»  F««>itlcr«y, 
who  was  attabted  and  executed  for  forgery,  was  forfeited  to 
the  crown.  (Pari.  Debates,  Feb*  1834 ;  21  vol.  3rd  aeiiea, 
p.  246.) 

One  object  of  this  statute,  where  a  trostee  or  mortgagee  dies 
wiihmtt  heirs,  is  to  enable  the  Court  of  Chanceiy  to  order  tbe 
estate  to  be  conveved  according  to  the  provisions  of  the  slaL 
11  Geo.  4  and  1  Will.  4,  c.  60,  ss.  8,  9,  11,  supenediog  the 
necessity  of  an  inquisition  finding  the  risht  of  the  Crown  and  a 
subsequentgrantbyit.  Another  object  la  to  prevent  thee  ' 
and  forfeiture  of  lands  and  chattels  on  the  attainder  of  a 


or  mortgagee. 

Etchtat,  derived  from  the  French  word  etehet  or  Seket,  is  a 
technical  term,  signifying,  properly,  when  by  accident  the  lands 
fall  to  the  lord  of  whom  they  are  holden.  (Co.  Litt  13  a,  92  b.) 
Escheat,  being  a  consequence  of  tenure,  is  the  determination  <k 
the  tenure,  or  dissolution  of  the  mutual  bond  between  the  lend 
and  tenant,  from  the  extinction  of  the  blood  of  the  latter  bj 
either  natural  or  civil  means ;  as  if  be  died  without  heirs  of  Ins 
blood,  or  if  his  blood  was  corrupted  and  stained  by  commis- 
sion of  treason  or  felony,  whereby  formerly  every  inheritable 
auality  was  entirely  blotted  out  and  abolished,  although  now 
le  descendants  of  persons  attainted  may  inherit.     (3  &  4 
Will.  4,  c.  106,  s.  10 ;  ante,  p.  449.)    In  such  cases  the  lands 
escheated,  or  fell  back  to  the  lord  of  the  fee ;  (Co.  litL  13  ;) 
that  is,  the  tenure  was  determined  by  breach  of  the  original 
condition  expressed  or  implied  in  the  feodal  donation.     In  the 
one  case,  there  were  no  heirs  subsisting  of  the  blood  of  the 
fiiBt  feudatory  or  purchaser,  to  which  heirs  alone  the  grant  of 
the  feud  extended ;  in  tbe  other,  the  tenant,  by  perpetratinr 
an  atrocious  crime,  showed  that  he  was  no  lon^r  to  be  trusted 
as  a  vassal,  havine  forgotten  his  duty  as  a  subiect,  and  thei«* 
fore  forfeited  his  mud,  which  he  held  under  the  implied  con- 
dition that  he  should  not  be  a  traitor  or  a  felon.    The  conse- 
quence of  which  in  both  cases  was,  that  the  gift,  being  detetr- 
mined,  the  land  resulted  back  to  the  lord  who  gave  it.     (2  BL 
Comm.  72.)    The  law  of  escheat  is  founded  upon  this  single 
principle,  that  the  blood  of  the  person  last  seised  in  fee  gSwpTp, 
IS,  by  some  means  or  other,  utterly  extinct  and  gone ;  and 
since  none  can  inherit  his  estate  but  such  as  are  of  his  blood 
and  consanguinity,  it  follows  as  a  regular  consequence,  that 
when  such  blood  is  extinct,  the  inheritance  itself  must  fail ;  the 
land  must  become  what  the  feudal  writers  denominate/tfiufam 
apertutn,  and  must  result  back  again  to  the  lord  of  tbe  fee,  by 
whom,  or  by  those  whose  estate  he  hath,  it  was  given.    (2  Bi. 
Comm.  246.    Sullivan's  Lect  382. ) 


Escheats  are  commonly  divided  into  those  jmpter  defe 
sanguinis,  and  those  propter  delictum  tenentis  ;  the  one  sort,  if 
the  tenant  die  without  heirs ;  the  other,  if  hu  blood  be  attainted. 
(Co.  litt  13, 92.)  The  first  may  happen  when  the  tenant  dies 
without  any  relation  on  the  part  of  any  of  his  ancestors,  or 
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^wfaen  he  dies  without  any  relations  on  the  part  of  those  an- 
cestors from  whom  bis  estate  descended ;  and  as  to  descents, 
lieforethe  1st  of  January,  1 834,  when  he  died  without  any 
xelatioDS  of  the  whole  blood,  although  we  have  already  seen 
^antg,  p.  445,)  that  after  that  period  the  half-blood  are  capable 
«>f  inheriting. 

It  was  held  that  if  a  man  devises  that  his  executors  shall  Escheat  pre- 
sell    his  lands,  and  afterwards  dies  without  heire,  so  that  vented  by 
liis  lands  escheat  to  the  Crown,  the  authority  given  to  the  P^««".o'  •*'« 
«zecotors  shall  bind  the  land  into  whose  hands  soever  it      '  ^"** 
oomes.     (Goodck«ap*i  ease^  mentioned  1  Leon.  280;  BaUr. 
Amherst,  Sir  T.  Raym.  83;    Cholmley's  case,  2  Rep.  63.) 
^The  power  of  sale  given  to  the  executors  by  will,  which  took 
effect  before  office  found,  divested  the  imperfect  title  of  the 
Crown,  and  overrode  and  prevented  the  escheat.    (Co.  Litt. 
241  a;  Nichols  v.  Nichols,  Plowd.  477;  Com.  Dig.  Piero- 
pthre,  89,  (D).     See  3  M.  &  Keen,  406.) 

A  monster,  which  hath  not  the  shape  of  mankind,  but  in  any 
jMTt  bears  the  resemblance  of  the  brute  creation,  hath  no  inhe- 
ritable blood,  and  cannot  be  heir  to  any  land,  albeit  it  be 
brought  forth  in  marriage ;  but  although  it  hath  deformity  in 
soy  part  of  its  body,  yet  if  it  hath  human  shape,  it  may  be  heir. 
(Co.  Litt.  7,  8 ;  2  Bl.  Comm.  246.) 

Bastards,  who  are  such  children  as  are  neither  born  in  Basiardt. 
lawful  wedlock,  nor  within  a  competent  time  after  its  determi- 
nation,  are  incapable  of  being  heirs,  or  of  having  any,  except 
of  their  own  bodies.    Therefore  if  a  bastard  purchases  land 
aod  dies  seised  thereof,  without  issue  and  intestate,  the  land 
will  escheat  to  the  lord  of  the  fee.    (Co.  Litt.  244 ;  2  Bl. 
Comm.  247 — 249.)    In  the  case  of  a  divorce  a  mensd  et  tharo, 
if  the  wife  has  children  they  are  bastards,  for  the  law  will 
presume  the  husband  and  wife  to  have  conformed  to  the  sen- 
tence of  separation.    (1  Salk.  123 ;  Sidney  v.  Sidney,  3  P. 
Wms.  275.)    But,  on  a  voluntary  separation  by  agreement, 
the  law  will  primd  facie  maume  access,  until  the  contrary  be 
proved  by  evidence.    ( Pendrii  v.  Pendril,  cited  3  P.  W ms. 
276 ;  Co.  LitL  244.)    A  divorce  cannot  however  be  proee- 
coted  after  the  death  of  the  parties,  nor  the  marriage  be  ques- 
tioDed  in  order  to  bastardize  the  issue.    ( 1  Salk.  121 ;  Harris 
V.  HUhs,  1  Salk.  548;  Carth.  271.     See  H.  Chitty  on  De- 
scents, 17 — 31 ;  Shelford  on  Law  of  Marriage  and  Divorce 
p.  484.) 

No  person  is  capable  of  inheriting  lands  unless  he  be  a  Alien*, 
nataral-bom  subject,  or  naturalixed  by  act  of  parliament,  or 
made  a  denizen  b;^  the  king's  letters  patent.  An  escheat 
therefore  may  sometimes  happen  on  account  of  there  being  no 
descendants  but  aliens.  By  the  common  law  every  person 
horn  out  of  the  king's  dominions  or  allegiance  was  deemed  an 
alien.  But  by  stat  25  £dw.  3,  st  2.  children  bom  abroad 
may  inherit,  if  at  their  birth  both  their  parents  are  within  the 
king's  all^ianoe,  and  their  mothers  pass  the  sea  with  the 
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of  their  husbands.    In  consequence  of  tlie 

7  Ann,  c.  5 ;  4  Geo.  2,  c.  21 ;  13  Geo.  3,  c  21 ;  all 

bom  out  of  the  kins's  tUes;ianoe,  whose  fiithen  and  sraaf^ 

fMhers  were  namral-bom  subjects,  are  held  to  be  natund-bosn 

subjects,  and  as  such  are  capable  of  inheriting.     Bj  1 1  &  13 

'Will.  3,  c.  6,  natural-bom  subjects  may  doriTe  a  thle  bf 

deioent  through  their  parents,  though  aliens ;  but  the  25  Gea 

2,  c.  40,  confines  the  benefit  of  the  former  statute  to  such  has 

•s  shall  be  living  and  capable  of  taking  at  the  death  of  ike 

person  lastdyin^  seised,  unless  such  heirs  happen  to  be  daa^ 

ters,  and  there  is  afterwards  a  son  or  another  daughter  ^Im 

which  cases  the  statute  makes  special  provisioQ.       (See  9 

Cruise's  Dig.  320, 321 ;  Harg.  Co.  litt  8  a,  notes  ;   H.  dittf 

on  Descents,  31—40;    Com.  Dig.  Alien  (C.  1.);    2  fiL 

Comm.  249.)    Children  bom  in  the  United  States  of  Amcni 

since  the  recognition  of  their  independence  in  1783,  of  paieaa 

bom  there  before  that  time,  and  continuing  to  reside  then 

afterwards,  are  aliens,  aud  cannot  inherit  lands  in  this  countiy. 

(Doe  d.  Thomat  v.  AckUm,  2  B.  &  C.  779  ;  S.  C  4  DowL  k 

Ryl.  394.)    It  had  previously  been  decided  in  the  Ameness 

Courts,  that  the  natives  of  Great  Britain  are  aliens  aiid  is- 


capable  of  inheriting  lands  in  America.    (BUght^M  lessee,  v. 
lUehester,  7  Wbeaton's  Rep.  535.)    A  devise  of  lands  wai 
made  to  English  subjects,  in  trast  to  sell,  and  after  pajmaeat  sf 
mortgages,  to  invest  the  surplus  monies  in  the  funds,  in  tnsi 
for  persons,  some  of  whom  were  aliens :  it  was  held  that  Ihf 
Crown  was  not  intitled  to  the  share  of  the  aliens,  either  in  the 
land  or  the  produce.    There  had  been  a  decree  for  sak, 
which,  when  complete,  the  money  was  the  only  pn^etty. 
(Dtt  HourvuUn  v.  Sheldtn,  1  Beavan,  79);  atfirmea  on  ap- 
peal by  Lord  CoUenham,  C,  4  Jur.  116.)    That  an  alien  can- 
not compel  feoffees  to  execute  a  trust,  see  King  t.  H§^ 
land,  Aleyn,  14;   1  Roll.  Abr.  19  b;  Styles,  20,  40,  75, 
34,  90,  94,  cited  1  Beavan,  90.    This  doctrine  is  appheafak 
to  a  case  in  which  land  is  given  to  a  trustee,  to  be  held  by 
him  in  tmst  for  an  aUen,  in  which  case  the  alien  takes  in  the 
land  a  permanent  equitable  interest,  which  misfat  be  attended 
by  inconveniences  nearly  the  same  as  those  which  are  conaideied 
to  attend  a  permanent  legal  interest  vested  in  an  alien.    (Ibw) 
An  alien  resident  in  Ensfiand  purchased  an  equitable  intemt 
in  freehold  lands,  and  also  a  lease  for  a  long  term  of  yean^ 
and  afterwards  obtained  letters  of  denization,  which  in  tenu 
conferred  upon  him  not  only  the  power  of  acquiring  landi  is 
ftiture,  but  of  retaining  and  enjoying  all  lands  whidi  he  had 
theretofore  acquired :  it  was  held  that  he  had  power  to  defiK 
the  freehold  and  chattel  interest  in  land  which  he  had  pB^ 
chased  previously  to  the  letters  of  denization.    By  his  wiU  be 
directed  all  his  property  to  be  sold  and  converted  into  maieyi 
and  after  chargmg  this  mixed  fund  with  his  debts  and  legadei. 
gave  the  residue  to  aliene  rerident  abroad,  one  of  whom  wm 
his  hear  at  law  :  it  was  held,  that  the  rule  which  is  aj^licahle 
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ii  to  diaritable  bequests,  was  applicable  in  such  a  case ;  tbat  the 
.  interest  in  land,  and  the  pure  personal  estate  must  respectiTely 
«:  be  ralued,  and  bear  their  proportions  of  the  debts  and  i^acies ; 
\t  and  that  the  residue  of  tne  interest  in  land  belonsed  to  the 
'.  crown,  and  the  residue  of  the  personal  estate  to  Uie  aliens. 
V  (Jowrdrin  v.  Gowdey,  3  My.  &lCeen,  383.  See  Shelford  on 
l!  kortmain  and  Charities,  pp.  234 — 238 ;  and  on  Wills,  pp. 
:.  146-148.) 

^  An  annuity,  renUchaige,  advowson,  &c.  granted  in  fee,  do  What  i»  not 
:  not  escheat  to  the  lord  on  the  death  of  the  grantee  without  l**i>l«  ^  <*- 
gf  heir,  but  revert  to  the  donor.  (1  Roll.  1. 27,  30 ;  Com.  Dig.  *^"**^ 
I  Escheat,  (A  1).)  So  if  a  corporation  be  dissolved  their  land 
<;  does  not  escheat,  but  returns  to  the  donor.  (Co.  Litt.  13  b.; 
1  1  Roll  Abr.  816;  1  Lev.  2^ ;  3  T.  R.  241 ;  3  Burr.  1868.) 
e;  It  is  said,  however,  that  where  land,  rent,  &c.  is  granted  to  a 
i:  eorporation  and  their  successors,  if  the  corporation  grants  them 
1$  over  and  is  dissolved,  that  they  shall  not  revert  to  the  donor. 
■2  (Smakwell  v.  Wade,  2  Roll.  Abr.  65 ;  Poph.  91 ;  Godb. 
•  211;  Yin.  Abr.  Escheat,  (A.)  pi.  2.)  If  a  man  commit 
:(•  felony,  and  be  pardoned  before  attainder,  the  land  will  not  es- 
.:  cheat  {Smithes  cau,  Owen,  87 ;  Com.  Dig.  Escheat,  (A  2).) 
In  Fawcet  v.  Lawtlier,  (2  Ves.  sen.  304,)  Lord  Hardtoiehe 
^,  said,  that  it  had  never  been  determined  whether  there  can  be 
,r  an  escheat  of  an  equity  of  redemption  or  of  a  trust.  Though 
i  it  a  a  considerable  §rgument,  that  otherwuie  there  would  be  an 
,  end  of  escheats,  because  all  the  lands  in  England  would  be 
0  soon  in  trust.  HaU,  C.  J.,  said,  (Hardr.  469,)  "  There  is  a 
.  direnity  between  a  trust  and  a  power  of  redemption,  for  a  trust 
K  ii  created  by  the  contract  of  the  party,  and  he  may  direct  it  as 
■i  lie  pleases,  and  he  may  provide  for  the  execution  of  it ;  and 
,;  therefore  one  who  comes  in  the  po$t  shall  not  be  liable  to  it 
,  ^diout  express  mention  made  by  the  party,  and  the  rules  for 
t  executing  a  trust  have  varied,  and  therefore  they  only  are 
;  bound  by  it  who  come  in  in  privity  of  estate ;  but  a  power  of 
.  redemption  is  an  equitable  rignt  inherent  in  the  land,  and  binds 
^  all  persons  in  the  pott  or  otherwise,  because  it  is  an  ancient 
,  right  that  the  party  is  entitled  to  in  equity.  And  although  by 
>  toe  escheat  the  tenure  is  extinguished,  that  will  be  nothing  to 
:  the  purpose,  because  the  party  may  be  recompensed  for  that 
,  by  the  court  by  a  decree  for  rent,  or  part  of  the  land  itself,  or 
some  other  satisfaction." 

It  was  decided  that  the  crown,  supposed  to  be  entitled  by 
escheat  upon  the  death  of  the  cestui  tjue  trust,  had  no  equity 
to^compel  the  heir,  having  merely  a  legal  estate,  to  convey.  A. 
hemg  seised  in  fee  ex  parte  paternd,  conveyed  to  trustees  in 
tmst  for  herself,  her  heirs  and  assigns,  to  the  intent  that  she 
should  appoint,  &c.  and  for  no  other  use,  intent,  or  purpose 
whatsoever.  A.  dying  without  appointment  and  without  heirs 
**  parte  patemd,  it  was  held  by  the  Lord  Keeper  and  the  Master 
of  the  Rolls,  1st,  that  the  maternal  heir  was  not  entitled  ;  2dly, 
that  there  being  a  terre  tenant,  the  crown  claiming  by  escheat, 
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bad  not  a  title  by  subpami  ta  compd  a  coaTejrance  fm^  At 
tniatae,  the  trust  having  absolutely  determined,  bat  no  opinin 
was  given  as  to  the  right  of  the  tmstee.    Bat  it  was  held  \if 
Lord  Man^leld,  C.  J.,  Ist,  that  the  heir  ex  parU  matgruk  w 
not  entitled ;  2dly,  that  fi^m  the  analogy  between  trasts  asil 
legal  estates,  the  crown  was  entitled  by  escheat,  but  that  if  tb 
conveyance  had  barred  the  crown  of  its  right,  as  between  thB 
maternal  heir  and  the  trustees,  the  former  was  entitledi  (Btf^ 
gm  V.  Wheats,  1  Eden,  177 ;  S.  C.  1  W.  Bl.  121.)    And  wfam 
a  copyhold  which  had  been  surrendered  to  the  use  of  a  will  «■ 
denied  to  A.  and  his  heira,  in  trust  for  B.  and  his  heirs,  vjM 
the  death  of  B.  without  heirs,  it  was  decided  that  the  head 
the  trustee  had  no  equitv  to  compel  the  lord  to  admit  him,  ail 
bis  bill  was  dismissed  without  costs.  (  Williams  v.  Lard  Lantdak, 
3  Ves.  752.)    But  the  Court  of  King's  Bench  granted  a  nai- 
damus  to  the  lord  and  steward  of  the  manor  to  admit  the  heir 
of  the  trustee,  as  he  had  the  legal  estate,  which  was  suffieiest 
for  the  court  to  act  upon  in  giving  him  an  opportunity  of  tr^ 
his  title,  which  was  all  the  admission  would  enable  nim  to  dfr 
Lord  rabject  (Rn  v.  Cogan,  6  East,  431.)    In  the  case  of  fee  simple  land^ 
to  tenant's  in*  the  lord,  taking  by  escheat,  is  subject  to  the  charges  and  incuD- 
cnmbrancei.   ^^noes  of  the  tenant,  because  the  tenant  has  full  power  ts 
create  them  without  the  consent  of  the  lord.     But  in  the  cite 
of  copyholds  and  customary  freeholds,  where  the  title  depeaih 
upon  admission,  the  lord  taking  by  escheat  is  not  subject  to 
the  chaises  and  incumbrances,  or  alienation  of  the  tenant,  on- 
less  by  act  of  admission  he  has  expressly  assented  to  thi& 
(1  W.  Bl.  167  ;  1  Str.  464.)  Where  a  copyhold  tenant  simw 
ders  the  land  into  the  hands  of  the  lord,  to  the  intent  thsti 
new  tenant  may  be  substituted  in  his  place,  subject  to  the  tni^ 
&c.  expressed  m  a  certain  indenture,  referred  to  in  the  suflOi' 
der;  and  when  the  lord  admits  the  new  tenant  upOQ  sick 
surrender,  he  is  to  be  considered  as  thereby  assenting  to  ^ 
qualified  nature  of  his  tenure,  and  cannot  afterwards  dsB 
against  those  trusts  to  which  he  has  thus  given  his  content; 
whether  he  were  or  were  not  actually  acquainted  with  the 
nature  of  the  trust  contained  in  the  indenture  is  immatoinl* 
Where  the  surrender  gives  him  notice  of  the  trusts,  it  b  hisdotf 
to  inform  himself  of  their  nature.    Therefore  where  A.,  beinff 
seised  of  a  copyhold  in  fee,  surrendered  it  to  the  use  of  B.  ani 
his  heirs,  according  to  the  custom  of  the  manor,  but  subject  H 
the  trusts  of  a  certain  indenture  therein  referred  to,  which  wee* 
after  giving  one  year's  previous  notice,  to  sell  the  tenemest,  to 
retain  out  of  the  proceeds  of  the  sale  a  sum  of  700/.  and  is* 
terest,  for  which  the  surrender  was  a  security,  and  to  pay  thi 
overplus  to  A. ;  B.  having  been  admitted,  died  intestate  tf> 
without  an  heir,  the  700/.  with  an  arrear  of  interest  still  rS' 
mainin?  due  to  him,  it  was  held  that  the  lord  did  notbeeoo> 
entitled  to  the  tenement,  by  reason  of  the  fisilure  of  the  heirs  tf 
B.,  and  that  A.  had  a  right  to  redeem  the  premises,  and  opon 
payment  of  what  was  due  on  the  mortgage,  to  be  readmicto^  » 
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tenaikt  in  fee,  acconting  to  tlie  cwUmi  of  the  manor,  and  that 
the  penonal  lepreaentative  of  B.,  and  not  the  lord,  was  entitled 
to  receive  the  money.  (Wmvtr  v.  Mauls,  2  Rius.  &  M.  97.) 

Where  money  was  diroeted  to  be  laid  out  in  real  estates,  on 
-very  lone  terms  with  limitations  applicable  to  such  estates;  on 
failure  of  heirs,  the  crown  was  held  to  hare  no  equity  against 
the  next  of  kin  to  baTO  the  money  invested  in  real  estates,  for 
the  purpose  of  claiming  by  escheat,  the  quality  of  land  not 
having  been  imperatively  fixed  on  the  money ;  since  it  might 
have  been  invested  in  land,  and  continued  personalty  for  the 
purposes  of  tiansmisfflon.  (  WaUcer  v.  Denne,  2  Ves.  jun.  170.) 

The  lord  who  acquires  land  by  escheat  is  liable  to  all  die 
incumbrances  of  the  last  tenant  (Plowd.  569 ;  Parker,  120; 
12  Mod.  558;  Wright's  Tenuies,  117.)  Thus,  if  a  person 
die  without  heirs,  having  granted  a  rent,  the  lord  by  escheat 
will  hold  the  lands  subject  to  such  rent ;  so  if  he  die  leaving 
a  widow,  she  will  be  entitled  to  dower ;  (Br.  Dower,  pi.  64 ;) 
and  in  the  case  of  a  woman,  her  husband  will  be  entitled  to 
curtesy.  (7  Rep.  7  b.) 

If  a  tenant  in  fee  simple  make  a  lease  for  years,  and  die 
without  heir,  the  lord  by  escheat,  it  is  said,  cannot  avoid  the 
term,  nor  is  a  subinfeudation  affected  by  the  escheat  of  the 
mesne  tenancy.  (  Whiuingham's  ca$e,  8  Kep.  45  a. ;  Vin.  Abr. 
Escheat  (H).)  Even  an  interms  termini  is  not  avoided  by 
escheat;  the  real  lien  binding  the  land.  (litt.  s.  66 ;  Co.  LitU 
166;  5  Rep.  124  b.)  Where  a  copyhold  estate  escheats  to 
the  lord  of  the  manor,  he  will  hold  it,  subject  to  any  lease  made 
by  the  copyholder  with  the  licence  of  the  lord,  and  also  to  the 
freebeoch  of  the  widow.  (Turner  y^Hodges,  Hutu  102;  1 
BI.  R.  167.) 

The  law  seems  to  have  had  no  regard  to  the  tenant's  right 
to  the  land,  but  only  to  the  right  of  seisin,  and  therefore  in 
every  case  where  the  tenant  was  seised  dejurf,  no  escheat 
could  happen  on  the  death  of  that  person  without  heirs  who 
had  undoubted  right  to  the  land.  ( 1  Eden,  243.)  Therefore, 
if  an  infant  tenant  made  a  feoffment  in  fee  with  livery  of  seisin 
in  penon,  and  afterwards  died  without  heirs,  the  lord  could 
not  claim  by  escheat ;  but  if  the  feoffment  had  been  by  attor- 
ney, as  it  was  void,  the  land  would  escheat.  ( Whittingkam*s 
case,  8  Rep.  42  b,  45  a ;  3  Bulstr.  273,  274.)  So  the  lord 
cannot  have  the  benefit  of  a  condition  annexed  to  an  estate 
created  by  his  tenant.    (Litt.  s.  348.) 

A  devise  by  one  who  dies  without  ah  heir,  thou|;h  it  only 
takes  effect  at  the  moment  of  the  testator's  death,  will  prevent 
an  escheat.  (3  Bulstr.  43;  Vin.  Abr.  Escheat  (F)  pi.  3 ;  see 
ante,  p.  455.)  But,  where  a  testator  having  devised  an  estate 
to  his  wife  for  life,  and  directed  it  after  her  death  to  be  sold  by 
A.  and  the  money  divided,  and  died  without  an  heir,  and  A. 
died  before  any  sale ;  on  a  bill  by  the  persons  entitled  to 
the  money  against  the  Attorney-General,  there  being  no  mesne 
ioid^  praying  to  have  the  wdl  established^  and  to  hold  and 
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enjoy  against  the  crown,  or  to  have  the  lands  sold  pusoaBt 
to  the  will.  Lord  Hardwicke  refused  to  grant  relief,  on  the 
mund  that  if  any  thing  of  the  sort  could  be  done,  it  matt 
be  in  the  Court  of  Exchequer,  which  was  a  court  of  reveniK. 
(RfV€  V.  Attorney-General,  2  Atk.  223.  See  Priddv  t.  Rm, 
3  Mer.  97.) 

A  term  of  years  attendant  on  the  inheritance,  whether  by 
express  declaration  or  by  implication,  is  governed  by  the  sue 
rules  as  the  inheritance  itself  is  subject  to ;  ther^re  it  iriS 
not  be  forfeited  by  the  felony  of  the  owner  of  the  inheritanet 
(AttBrnetf'General  v.  Sands,  3  Ch.  R.  19;  Hard.  488.)  Bn 
if  the  inheritance  escheat,  the  term  will  go  with  it.  (  TbruiU* 
V.  Attorney 'General,  1  Vem.  340,  357 ;  see  3  Sugd.  V.  &  F- 
92,  10th  ed.) 

The  lord  taking  by  escheat  is  entitled  to  the  benefit  of  a  ten 
attendant  on  the  inheritance,  {Thruxton  v.  Attomey-GenenL 
1  Vem.  340,)  and  to  the  deeds  relating  to  the  lands  escheated. 
(Br.  Abr.  tit.  Charters,  39.)  In  many  cases  a  writ  of  escheit 
formerly  lay  for  the  lord ;  (Fitz.  N.  B.  143,  144 ;  Roscoen 
Real  Actions,  p.  34  ;)  but  that  remedy,  as  we  have  alresdr 
seen,  is  abolished  with  other  real  actions,  {ante,  p.  218,)  and  fer 
recovering  possession  of  lands  which  have  escheated,  resvt 
must  be  had  to  the  action  of  ejectment,  which  must  be  proi^ 
cuted  within  the  time  prescribed  in  other  cases,  (ante,  p.  116.) 
It  seems  that  the  bare  acceptance  of  rent  from  the  tenant « 
disseisor  will  not  bar  the  right  of  the  lord,  but  if  he  accejARSt 
from  the  heir  or  feoffee  of  the  disseisor,  where  the  escheat  itf 
accrued  before  the  descent  or  feoffment,  that  will  be  a  bv< 
(Co.  Litt.  266  a. ;  Fitz.  N.  B.  144.) 
Bight  to  Ira-  Where  an  estate  escheats  to  the  crown,  a  commission  xa^ 
verac  an  in-  the  great  seal  is  issued  to  special  commissioners  to  inquire  1>T 
qubUion.  a  jury  into  the  facts,  upon  wnich  an  inquisition  will  be  iato< 
The  subject  has  a  general  right  to  traverse  every  inquisitioD, 
whether  it  be  of  escheat  or  of  any  other  right  by  which  pro- 
perty is  found  to  be  in  the  crown.  (Com.  Dig.  Prerog. (D) 
83,  84 ;  Ex  parte  Lord  Gwydir,  4  Madd.  322.)  But  it  sbbbs 
that  a  mere  trustee  has  not  such  right.  (In  re  Sadier,  1  MaiU. 
581.)  Upon  petition,  an  order  will  be  made  for  leave  to  tra- 
verse an  inquisition  upon  a  commission  of  escheat  found  ib 
favour  of  the  crown.  (Ex  jwrte  Webster,  6  Ves.  609.)  J» 
criminal  proceedings,  if  an  offender  is  convicted  of  felony,  os 
confession,  or  is  outlawed,  not  only  the  time  of  the  felony,  bni 
the  felony  itself,  may  be  traversed  by  a  purchaser,  whose  coa- 
veyance  would  be  affected  as  it  stands ;  and  even  after  a  coo* 
viction  by  verdict,  he  may  traverse  the  time.  (Per  De  Grtji, 
C.  J.  20  How.  St.  1  r.  544,  n.)  In  cases  of  the  king's  teDSots 
in  capite,  and  his  other  known  tenants,  where  the  tenure  is  oa 
record,  the  kin?  was  entitled  to  take  seisin  of  the  land,  and  to 
receive  the  profits  without  any  office  of  escheat.  (4  Rep<  ^  > 
Plowd.  229,  481 ;  Gilb.  Ezch.  110 ;  Kitchen  on  Courts,  221) 
But  it  seems  that  in  other  cases  of  escheat  the  lands  do  oot 
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▼eat  tn  the  crown  until  office  found,  before  which  they  cannot 
be  leased.  (Doe  d.  Hayne  ▼.  Eedftm,  12  East,  96 ;  see  pott, 
p.  465.) 

The  king  is  entitled  by  his  prerogative  to  the  personal  estate  Crown  en- 
of  a  person  who  dies  intestate,  and  without  any  kindred.  (Tol-  tided  to  per- 
ler's  Executore,  107,  108 ;  Com.  Dig.  Administrator,  (A).)  «>»jjy  ^  «»- 
Where  executors  are  excluded  from  taking  any  beneficial  in-  n^'nezt  of 
lerest,  and  no  relations  of  the  testator  can  1^  found,  the  former  kin. 
are  as  much  trustees  for  the  crown  as  they  would  have  been 
for  any  of  the  next  of  kin,  if  discovered.    Thus,  where  a  man, 
died  possessed  of  leaseholds  which  he  ordered  to  be  sold,  and 
the  prodnoe  to  be  paid  to  a  charity,  which  was  prevented  from 
taking  by  the  statute  of  mortmain,  the  executor,  who  had  a 
legacy,  there  being  no  next  of  kin  of  the  testator,  was  held  a 
trustee  for  the  crown.   (MiddUton  v.  Spicer,  1  fir.  C.  C.  201.) 
Where  an  intestate  leaves  a  widow,  but  no  next  of  kin,  the 
widow  is  not  entitled  to  the  whole  of  bis  personal  estate,  but 
one  moiety  belongs  to  her,  and  the  other  to  the  crown.    (Cave 
T.  lUberU,  8  Sim.  214.)     A.  B.  being  entitled  to  a  fund  in 
court,  died,  and  administration  was  granted  to  a  person  as  the 
natural  and  lawful  sister  of  A.  B. ;  it  appearing  from  the  pro- 
ceedings in  the  cause  that  A.  B.  was  illegitimate,  the  court 
lefosed  to  pay  the  fiind  to  the  administratrix,  but  directed  it  to 
be  carried  over  to  a  separate  account,  with  directions  that  it 
should  not  be  paid  out  of  court  without  notice  to  the  crown, 
(long  V.  WakeUy,  I  Beav.  400.)    By  a  marriage  settlement, 
a  fund,  the  proper^  of  the  wife,  was  settled  on  her  and  her 
hosband  and  their  issue,  and,  in  default  of  issue,  on  the  wife's 
next  of  kin.    The  wife,  who  was  illegitimate,  died  without  issue, 
and  her  husband  administered  to  her ;  it  was  held  that  the 
crown  was  not  entitled  to  the  fund,  but  that  it  belonged  to  tlie 
husband  as  administrator  to  his  wife.    (Hawkiru  v.  Hawk'mt, 
7  Sun.  173.) 

Strictly  speaking,  acoordin^  to  the  legal  notion  of  an  escheat,  p^rfeitsre  oT 
it  imports  something  happening,  or  returning  to  the  lord  upon  Undi. 
a  determination  of  tenure  only ;  and  in  this  sense  all  escheats 
are  properly  feudal,  and  such  lands  or  tenements  as  are  held 
imniediately  of  the  king,  and  yet  happen  to  him  upon  the  com- 
mission of  any  treaton,  are  not  eteheatt,  but  forfeiture$,  which 
^vere  riven  to  the  king  by  the  common  law,  (Hale's  Anal.  1 10,) 
and  do  not  depend  upon  the  law  oifeud$  or  tenures,  but  upon 
Saxon  laws  made  long  before  the  introduction  of  tenures 
(Wright's  Tenures,  1 17—1 19.)    Forfeiture  is  twofold :  of  real 
and  personal  estates.    First,  as  to  real  estates :  by  attainder 
in  high  treason,  (Co.  Litt.  392 ;  3  Inst.  319 ;  1  Hale's  P.  C. 
240  J  2  Hawk.  P.  C.  448,  p.  637, 8th  ed.)    At  common  law, 
Ibe  only  real  estate  which  was  forfeited  by  attainder  for  trea- 
ton, was,  all  the  lands  of  inheritance  whereof  the  offender  was 
laised  in  his  own  right,  and  all  rights  of  entry  to  lands  in  the 
Wds  of  a  wrong  doer ;  and  under  the  statutes  26  Hen.  8, 
c.  13,  and  33  Hen.  8,  c.  20,  such  forfeiture  was  made  to  ex- 
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tend  to  «6tate>  tail  vestad  in  yomemoa ;  but  it  kad  alarajsl 
held,  that  aeither  by  common  law  or  atatuie  was  a 
of  aetion  to  lands  in  the  hands  of  a  stranger,  as,  iar 
in.  the  hands  of  a  diseontinuee,  or  of  the  hear  of  tke 
forfeitable  by  attainder  for  treason.    (Co.  Litt.  348  ; 
Pig.  Forietture,  (B  1);  3Bep.  2,  b.)    A  man  Sacfeits  to  the 
king  all  his  lands  and  tenements  of  inberitsnoey  whether  fis 
fim|^  or  fee  tail,  and  all  his  rights  of  entry  on  laads  mad  tena- 
ments  which  be  bad  at  the  time  of  the  ofieaoe  committed,  orst 
any  time  afterwards,  to  be  for  ever  vested  in  the  cntwa.  ;  aai 
also  the  profits  of  all  lands  and  tenements,  which  he  had  m 
his  own  nght  for  life  or  years,  so  long  as  sut^  intoroat  sbsi 
sabsist.    (4  Bl.  Comm.  381.)    Thus  a  freehold  lease  for  fim 
belonging  to  a  party  found  guilty  of  coining  was  forfeilad  tp 
the  crown.    (  Horton  ▼.  Kirton,  4  Br.  P.  C.  141 ;  JLovei*s  earn, 
Salk.  85.)    It  is  said  (3  Inst  19,  21,^  that  the  iaheiitaiiee  sf 
things  not  lying  in  tenure,  as  of  rentrcharges,  rent-aeck,  com- 
mons, &C.,  shall  be  forfeited  to  tbe  king  by  an  attainder^ 
high  treason,  and  that  tbe  profits  of  them  shall  also  be  ioHatei 
to  the  king  by  an  attainder  of  felony  during  the  life  of  aa 
offender,  and  that  the  inheritance  should  be  eztiagoiahod  hf 
his  death ;  for  it  cannot  escheat,  because  there  is  no  teniiie,  aat 
descend,  because  the  blood  is  oorrupted.    (Hawk.  P.  C.  h.  2, 
c.  49,  s.  4 ;  Vin.  Abr.  Escheat,  (A.)  pL  32.    See  54  Geo.  3, 
c  146;  3  &  4  Will.  4,  c  106,  s.  10,  and  note,  ante,  pp.449, 
450.)    In  the  case  of  land,  a  co*heir  who  is  attainted  d 
Mony  or  treason,  forfeits  the  share  descended  to  him,  and  that 
share  only.    If  the  other  co-heirs  sue,  and  there  is  a  pAea  ia 
abatement  that  one  of  the  co-heirs  is  not  joined  as  a  co«de- 
mandant,  those  who  are  demandants  may  reply,  "that  he  need 
not  be  joined,  for  that  he  has  committed  iAony,  bo  that  he 
is  no  parcener."    (Fleta,  cap.  48  -,  Per  Tindal,  C,  J.,  In  re 
BrayB  Peerage,  8  Scott,  121.)    An  annni^  of  inheritance  is 
held  to  be  forfeitable  for  treason  as  a  hereditament;  (7  Bep. 
34  b. ;)  but  if  a  copyholder  be  attainted  of  high  treason,  fas 
estate  becomes  forfeited  to  the  lord  of  the  manor,  not  lo  the 
crown,  unless  by  the  ezpreas  words  of  an  act  of  parliaaieBL 
It  is  the  same  where  the  copyholder  is  attainted  of  fekmy. 
(Hawk.  P.  C.  c.  49,  s.  7 ;  Slunn.  R.  8 ;  1  Watk.  Cop.  417 ; 
1  Cruise's  Dig.  307,  4th  ed.)    There  can  be  no  fm-feitine  ef 
freehold  lands  without  attainder,  (Steven* t  caee,  Cro.  Car.  566; 
Co.  Litt.  13 ;  Plowd.  260,  261,)  nor  of  a  copyhold,  vnkes 
there  be  a  special  custom  in  the  manor.    (l£»  v.  WiUee,  9 
B.  &  Aid.  510 ;  Jonet  y.  Pawly,  3  Lev.  263  ;  2  Venlr.  38.) 
Before  the  statute  of  uses,  (27  Hen.  8,  c.  10,)  the  king  was 
not  entitled  to  a  use  upon  an  attainder  for  treason  w  the 
eeetui  que  use,  as  is  mentioned  in  the  preamble  of  that  act ;  so 
that  afterwards  trusts  were,  by  an  analogy  drawn  from  uses, 
also  protected  from  forfeiture,  upon  an  attainder  of  the  eatmi 
fue  trvtt  for  high  treason ;  but  by  the  statute  33  Hen.  8,  c*20. 
It  was  enacted,  "  that  if  any  person  shall  be  attainted  or  oqb« 
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of  high  treason,  the  king  shall  have  as  maeh  heaefit 
by  8Qch  attainder,  as  well  of  uses,  rights,  entries, 
sod  oonditioxB,  as  of  possessions,  reyenions,  remainders,  and 
«ll  other  things,  as  if  it  nad  been  done  and  declared  by  antfao- 
lily  ol'_perliament'* 

LMTd  Hale  has  observed,  (1  P.  C.  248,)  that  at  the  lone 
'^tben  thmZ  statole  was  made  there  could  be  no  use  but  that 
whoch  i>  now  called  a  tmst ;  and  although  it  was  determined 
m  AbingdotCt  eau  that  a  trust  estate  of  freehold  was  not  for- 
fnled  by  attainder  of  treason,  yet  that  resolntion  coald  not  be 
seeoiioiled  with  the  statute  33  Hen,  8,  as  the  uses  there  men- 
lioned  eoold  be  nothing  but  trusts;  therefore  he  was  of  opinion, 
Iftiaiimon  an  attainder  for  high  trrason  of  the  ctrtui  qu9  tnut 
of  an  lafaeritanoe,  the  equity  or  trust  was  forfeited,  though  pos- 
sibly the  land  itself  was  not  forfeited.    Whatever  may  be  the 
ease  in  an  attainder  for  hieh  treason,  it  has  been  determined 
fiiat  an  attainder  for  felony  is  not  within  the  statute  33  Hen.  8, 
<1  Hale,  P.  C.  360,)  therefore,  in  the  latter  ease,  nether  the 
the  land  is  forfeited,  for  the  trustee  continues  tenant. 
A  party  being  attainted  of  felony  for  the  murder  of  his  bro- 
er,  aad  having  a  trust  of  lands  held  of  the  king,  of  which  liie 
legal  estate  was  vested  in  a  trustee,  an  information  was  pie- 
fimd  in  the  Exchequer  against  the  trustee  to  have  a  oonvey- 
•nee  of  the  legal  estate  to  the  kine.    The  court  resolved,  that 
aMioogh  the  Uiioiu.  had  the  trust  of  the  land  at  the  time  of  his 
attainder,  yet,  inasmuch  as  the  trustee  continued  seised  of  the 
lands,  and  so  vras  tenant  to  the  king,  though  subject  to  the  trust, 
yet  the  trast  was  not  forfeited  to  the  crown,  but  that  the  trustee 
should  hold  the  lands  for  his  own  benefit  discharged  of  the  trusU 
iAUomes-General  v.  Stmdi,  Hardr.  488 ;  Sid.  403 ;  1  Hale's 
P.  C.  249.    See  2  Hargr.  Jurisc  Exerc.  386.)    At  common 
law  eutui  qus  tuB  for  felony  or  treason  did  not  forfeit  the  use, 
for  it  is  only  a  confidence ;  but  if  a  trustee  of  lands  committed 
treason  or  felony,  the  lands  were  forfeited,  and  the  trust  extinct, 
fer  the  king  or  lord  by  escheat  could  not  be  seised  to  any  use 
ar  trust,  for  they  took  paramount  the  confidence.    ( Vin.  Abr. 
Escheat  (C),  pi.  19.)    But  it  is  said  in  other  cases,  that  on 
Ihe  ferfeitnre  of  lands  by  the  felony  of  the  trustee,  (Gearp  v. 
^^areroft.  Carter,  67 ;  but  see  Lane,  39,  54,)  or  their  escheat 
by  his  death  without  heirs,  that  equity  would  grant  relief.  {EaUs 
▼.  EngUnd,  Pre.  Ch.  200 ;  1  Eq.  Abr.  384,  n. ;  but  see  1 
Karg.  Jurisc.  Exerc.  390.)  The  title  deeds  of  a  leasehold  estate 
^"cve  deposited  with  bankers,  by  way  of  equitable  mortgage  for 
'^coring  the  balance  of  a  runmng  account.  The  party  making 
^  deposit  was  subsequently  convicted  of  felony.    A  bill  was 
^^  by  the  bankers,  claimme  to  be  equitable  mortgagees  by 
^^■toe  of  the  deposit,  against  tiie  attomev-general  for  a  sale  of 
the  property :  it  was  held,  that  the  court  had  no  jurisdiction,  the 
^al  estate  being  in  the  crown,  to  decree  a  sale  of  the  estate, 
y  »ny  power  to  compel  a  conveyance  by  the  crown  of  the 
^Nl  estate;  but  only  to  declare  the  plaintiffi,  as  equitable 
^■ortgigees,  entitled  to  hold  possession  of  the  property  until 
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the  crown  should  think  fit  to  redeem.    (Hodge  v.  Attpnuff" 
Gtnerai,  3  Y.  &  Coll.  342.)    But  where  the  legal  estate  wv 
not  in  the  crown,  the  coart,  at  the  instance  of  an  equitahle 
mortgagee,  decreed  a  sale  as  against  the  crown,  which  had 
only  an  equitable  interest,  because  the  court  haul  jnxisdiclioa 
over  those  who  had  the  legal  estate,  and  therefore  oould  cany 
the  sale  into  effect.   (Preteott  v.  TyUr,  Rolls,  28  June,  1837, 
1  Jurist,  470,  cited  3  Y.  &  Coll/344,  346.)     In  Casberd  f. 
Attom$y'Gmieral,  (6  Price,  411,  478,)  an  equitable  mortme 
by  deposit  was  established  against  the  crown,  and  the  oeot 
secured  by  the  deposit  was  ordered  to  be  paid  out  of  the  pro- 
ceeds of  the  sale  of  the  estates,  which  had  been  sold  under  an 
extent  in  priority  to  the  claim  of  the  crown.    The  crown  msj 
redeem  a  mortgage  on  an  estate  forfeited  by  the  outlawry  sf 
the  mortgagor  for  hiffh  treason.    (Attommf'Gttieral  ▼.  Cr^^ 
4  Br.  P.  C.  136.    See  PawUtt  ▼.  Attonuy-G^nerai,  Hardr. 
465.)    The  assignee  of  the  crown  was  allowed  to  redeem  aa 
estate  which  had  been  forfeited  to  the  crown  by  the  treason  of 
the  mortgagor.    (LoveVt  cote,  1  Salk.  85,  cited  1  Eden,  210.) 
Where  a  bill  was  brought  to  redeem  a  mortsase  which  hai 
vested  in  the  king  by  the  attainder  of  the  heir  of  the  mortgagee, 
Sir  M.  Hale  was  of  opinion  that  the  king  could  not  id  eqmtj 
be  compelled  to  reconvey,  but  that  an  amoveag  manma  on^ 
lay  in  such  case,  and  that  was  all  which  could  be  done  in  case 
a  trustee  forfeited  his  estate.    {Pawlett  ▼.  Attomey^Generul, 
Hardr.  467.)    Although  as  between  the  surrenderor  and  the 
surrenderee  of  copyhold,  the  latter  cannot  be  prejudiced  by 
any  act  done  by  the  former  subsequently  to  the  surrender,  bst 
IS  entitled  to  be  admitted  to  the  estate  nee  from  all  mesne  in- 
cumbrances,  yet  the  surrenderor,  until  the  admittance  of  Uk 
surrenderee,  continues  tenant  to  the  land  for  all  purposes  of 
service.  ( lUx  v.  Boughey,  1  B.  &  C.  565 ;  Berry  v.  GrttMt, 
Cro.  £Uz.  349 ;  FUeh  v.  Hockley,  Cro.  £liz.  441 ;  SmUh  v. 
Triget,  I  Str.  490 ;  Vin.  Abr.  Copyhold  (B.  b.),  pi.  6.)   i» 
Roed.Jefenys  v.  Hickt,  (2  Wils.  13 ;  S.  C.  1  Kenyon,  110,) 
where  a  surrenderee  was  convicted  of  felony  and  hanged, 
without  admittance,  it  was  held  that  the  lands  were  not  fat- 
feited  to  the  lord,  but  descended  to  the  heir  of  the  surrenderor, 
upon  the  principle  that  by  the  surrender  nothing  vests  in  the 
surrenderee  nor  in  the  lord  :  but,  until  admittance,  the  estate 
in  law  is  in  the  surrenderor.   The  lord  must  always  have  ioeh 
a  tenant  of  bis  lands  as  may  be  sufficient  to  answer  all  de- 
mands, and  capable  of  committing  forfeitures.    ( Peaehf  t* 
Duke  of'  Somenet,  1  Str.  454.)    Therefore,  where  a  cop- 
holder  in  fee  surrendered  to  the  use  of  a  mortgagee  in  ^^ 
upon  condition  to  be  void  on  payment  of  the  mortgage-moa^ 
and  interest,  and  the  copyholder  was  afterwards  convicted  tf 
felony,  upon  which,  according  to  the  custom  of  the  manor,  toe 
customary  lands  of  the  tenant  were  forfeited ;  the  lady  of  tw 
manor  having  refused  to  admit  the  mortga^,  it  was  eoo- 
tended,  on  the  return  to  a  mandamus,  requvin^  her  to  adsut 
the  surrenderee,  that  either  because  of  the  relation  of  the  ib'' 
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render,  or  because  of  the  lien  on  the  estate  or  land,  or  because 
the  surrenderor  was  not  perfect  tenant,  or  because  the  lord 
was  privy  to  the  condition,  the  prosecutor  was  entitled  to  a 
peremptory  mandamus ;  aud,  in  answer,  that  the  surrenderor 
was,  until  the  admittance  of  the  surrenderee,  for  all  purposes 
tenant  to  the  lord.  It  was  held  by  the  court,  that  as  the  sur- 
renderor was  tenant  for  all  purposes  of  service  until  the  ad- 
mittance of  the  surrenderee,  so  he  was  also  teuant  for  the 
purpose  of  forfeiting,  and  that  the  latter  was  not  entitled  to  be 
admitted.  (Rex  v.  Mildmay,  2  Ne?.  Sc  Mann.  778 ;  S.  C.  6 
B.  £c  Ad.  254.)  So,  where  a  copyhold  was  surrendered  to  a 
mortgagee  (who  was  duly  admitted)  and  his  heirs,  and  no 
consideration  was  expressed  in  the  surrender,  and  the  mort< 
gagee  died  intestate  and  without  an  heir,  it  was  held  that  the 
lord  of  the  manor  was  entitled  to  enter  upon  the  copyhold  as 
an  escbeat.  (Attomey'Geiieral  v.  Duke  of  Leeds,  2  Mylne  & 
K.  343.)  Where  a  copyhold  is  forfeited,  some  step  must  be 
taken  by  the  lord  to  vest  the  estate  in  him.  {Doe  d.  Evatu  v. 
Evans,  5  B.  &  C.  584.)  The  forfeiture  of  lands  relates  back 
to  the  time  of  the  treason  committed,  so  as  to  avoid  all  inter- 
mediate sales  and  incumbrances,  (3  Inst.  211,)  but  those  be- 
fore the  fact ;  and  therefore  a  wife's  jointure  is  not  forfeitable 
for  the  treason  of  her  husband,  when  settled  upon  her  before 
the  treason  committed;  but  her  dower  is  forfeited  by  the 
express  provision  of  stat.  5  &  6  £dw.  6,  c.  11.  And  yet  the 
hoaband  shall  be  tenant  by  the  curtesy  of  the  wife's  land,  if 
she  be  attainted  of  treason,  (1  Hale's  P.  C.  359,)  for  that  is 
not  prohibited  by  the  statute.  (4  Bl.  Coram.  382.)  In  petit 
treason  and  felony,  the  offender  also  forfeits  all  his  chattel 
interests  absolutely,  and  the  pro6ts  of  all  estates  of  freehold 
during  life,  and,  after  his  death,  all  bis  lands  and  tenements 
in  fee  simple  (but  not  those  in  tail)  to  the  crown,  for  a  very 
short  period  of  time  ;  for  the  king  shall  have  them  for  a  year 
and  a  day,  and  may  commit  thereon  what  waste  he  pleases, 
which  is  called  the  king's  year,  day,  and  tpotte.  (2  Inst.  37.) 
There  is  no  year,  day,  and  waste  without  attainder.  (2  Inst. 
56  ;  4  Bl.  Comm.  386 ;  Rex  v.  Bridget,  1  Mees.  dc  W.  148.) 
This  year,  day,  and  waste,  are  now  usually  compounded  for, 
but  otherwise  thev  r^^larly  belong  to  the  crown ;  and  after 
their  expiration,  the  land  would  have  naturally  descended  to 
the  heir,  (as  to  gavelkind  tenure  it  still  does,)  did  not  its  feudal 
quality  intercept  its  descent,  and  five  it,  by  way  of  escheat,  to 
me  lord.  These  forfeitures  for  felony  do  also  arise  only  upon 
attainder,  and  therefore  a  felo  de  se  forfeits  no  land  of  inhe- 
ritance or  freehold,  for  he  never  is  attainted  as  a  felon ;  (3  Inst. 
55 ;)  and,  for  the  same  reason,  his  lands  do  not  escheat  where 
he  leaves  an  heir  or  a  will  devising  them.  They  likewise  re- 
late back  to  the  time  of  the  offence  committed,  as  well  as 
forfeitures  for  treason,  so  as  to  avoid  all  intermediate  charges 
and  conveyances,  (4  Bl.  Comm.  385,  386,)  but  it  seems 
doubtful  whether  there  is  any  such  relation  in  favour  of  the 
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lovd  daimmg  by  escheat.  (PresU  Sbep.  Touehs.  232.  233.) 
The  profit!  of  lands  during  life  ere  forfated  by  maapnaioa  sf 
treuon,  (3  Inst.  218.)  and  by  striking  in  Westminster  Hall,  or 
drawing  a  weapon  upon  a  judge  there  sitting  in  the  kind's  eonH 
of  justioe,  (3  Inst.  141 ;  4  Bl.  Comm.  386.)  Persons  convkled 
or  attainted  of  treason  or  felony  may  purchase  for  the  benefit 
of  the  king;  (Co.  litt.  2  b.  0  but  they  are  incapable  of  eon- 
Teying  after  the  oflfenoe  committed,  proTided  attainder  follows. 
<Co.  Litt.  42.)  It  has  been  decided  that  an  attainted  pcsBoa 
can,  before  office  found,  oonvey  an  interest  in  his  lands  wUeb 
are  forfeited  to  the  crown  by  an  attainder  of  felony,  and  there- 
fdre  that  an  action  of  ejectment  can  be  maintained  upon  lie 
demise  of  such  person  for  the  recovery  of  an  estate  of  firee- 
hold,  for  neither  the  possession  of  land  nor  the  right  to  ealer 
is  Tested  in  the  crown  until  office  found.  (Dot  d.  Grijfitk  t. 
Prichard,  5  B.  &  Ad.  765 ;  S.  C.  2  Nev.  &  Mann.  439.  Sse 
Feridns,  Grants,  s.  26;  Com.  Dig.  Capaci^  (D.  6>  ;  Sbepp. 
Touch.  232,  Doe  d.  Kvant  v.  Evans,  5  Bam.  &  Cr.  687, 
note  (e) ;  S.  C.  8  Dowl.  &  Ryl.  399.)  A  man  in  Jannaiy. 
1815,  was  convicted  of  bigamy ;  in  April,  1815,  he  convi^ed 
away,  by  lease  and  release,  certain  lands  in  which  he  had  a  lii? 
estate ;  it  was  held  that  such  convejranoe  was  not  Y<Md  sts  agaiatf 
the  crown,  there  baring  been  no  attainder.  (  Htt  ▼•  BriJgtr, 
1  Mees.  &  W.  145 ;  1  Tyrw.  &  G.  437.) 

A  sentence  of  outlawry,  upon  flight  from  a  charge  of  felony, 
does  not  incapacitate  the  outlaw  nom  directing  (aceordiiig  l» 
the  terms  of  a  previously  executed  truitt-deed)  the  tmsiees  in 
what  mode  they  shall  carry  the  trust  into  effect.    (M^erat  ▼. 
Hyndman,  6  CI.  &  Fin.  212.)    By  stat.  6  Geo.  4,  c.  25,  s.  1, 
(see  7  &  8  Geo,  4,  c.  28,  s.  13,)  it  is  enacted,  that  vrltm  dae 
king  shall  by  warrant  under  the  sign  manual,  counteraned 
b^  one  of  the  principal  secretaries  of  state,  grant  to  aojfeisii 
without  benefit  of  clergy  a  free  pardon,  or  a  pardon  upon 
condition  of  transportation,  imprisonment,  or  any  other  ponsfa- 
ment,  the  dischange  out  of  custody  in  the  case  of  a  free  par- 
don, and  the  perrormance  of  the  condition  in  the  case  of  a 
conditional  pardon,  shall  have  the  effect  of  a  pardon  under  the 
great  seal  as  to  the  felony  whereof  the  ofiender  was  oonviciied. 
Where  a  copyholder  was  convicted  of  a  capital  felony,  but 
pardoned  upon  condition  of  remaining  two  years  in  prison,  and 
the  lord  did  not  take  any  steps  for  seising  the  copyhold ;  it  was 
held  that  at  the  expiration  of  the  two  years  tne  copyholder 
might  maintain  an  ejectment  for  the  land  against  one  who  had 
ousted  him,  inasmuch  as  the  pardon  under  the  last- mentioned 
act  restored  his  competency  to  hold  lands,  and  the  estate  did 
not  vest  in  the  lord  without  some  act  done  by  him.    (Dot  d. 
Evans  v.  Evans,  5  B.  &  C.  584.)   By  staL  2  &  3  Will.  4,  c  63, 
8.  2,  the  time  within  which  pardons  may  be  granted  by  the 
governors  of  colonies  is  limited,  and  no  person  sentenced  to 
transportatioQ  shall  be  capable  of  acquinng  or  holding  any 
property,  or  of  bringing  any  action  for  the  recovery  «  aay 
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property,  until  alter  f ach  person  shall  hare  dnly  obtained  a 
pudon  from  the  ^veroor  of  the  colony. 

Eyery  description  of  perwnal  estate  belonging  to  a  man  in  I^>rf•itare  ot 
In  own  right,  whether  in  possession  or  action,  is  liable  to  for-  pcnonal  pr»- 
fieitiire  to  the  iung,  (Stanndf.  Pr.  45,  46 ;  12  Rep.  12 ;  Con.  P*'^^ 
I>ig.  Forfeiture  (B.  1.) ;  Hawk.  P.  C.  b.  2,  e.  49,  s.  9.)  Thiws 
penooal  settled  in  trust  are  also  liable  to  forfeiture ;  as  if  a 
bond  or  lease  be  taken  in  another's  name,  in  trust  for  a  penon 
^prlio  is  afterwards  convicted  of  treason  or  felony,  these  will  be 
ftirfeiied  as  much  as  if  taken  in  his  own  name  (Cro.  Jae.  312 ; 
Hob.  214.)  But  those  which  he  has  as  executor  or  adminis- 
trator of  anoth^,  (Cro.  Car.  566,)  or  a  term  of  yeaxs  limited 
to  mcecatoTs,  but  not  vested  in  the  party  himself,  are  not  fSnr- 
feitable.  (2Leon.5,6;  And.19;  Moore,  100;  Dyer, 309,310.) 
An  attainted  person  is  considered  in  law  as  one  eimUier 
mMvUnu.  He  may  acquire,  but  he  cannot  retain ;  he  may 
acquire  not  by  reason  w  any  capacity  in  himself,  but  because 
if  a  gift  be  made  to  him,  the  donor  cannot  make  his  own  act 
Toid,  and  reclaim  his  own  gift ;  and  as  the  donor  cannot  do 
this  and  the  attainted  donee  cannot  enjoy  the  thing  given,  it 
▼eats  in  the  crown  by  its  prerogative,  there  being  no  other 
person  in  whom  it  can  vest.  By  attainder  all  tM  penwnal 
property,  and  rights  of  action  in  respect  of  personal  property, 
accruing  to  the  party  attainted,  either  before  or  after  attamder, 
are  Tested  in  the  crown  before  office  found ;  and  therefore 
attainder  may  well  be  pleaded  in  bar  to  an  action  on  a  bill  of 
exchange  indorsed  to  the  plaintiff  after  his  attainder,  (^BuUock 
▼.  DoddMf  2  B.  &  Aid.  258.)  Personal  property  not  belong- 
ing to  a  felon  convicted  of  simple  larceny  and  sentenced  to 
transportation,  at  the  time  of  his  conviction,  but  accruing  due 
to  bim  afterwards,  before  his  term  of  transportation  has  ez- 
jnred,  is  forfeited  to  the  crown,  (Roberts  v.  Walker,  1  Russ.  & 
M •  752.)  Goods  and  chattels  are  totallv  forfeited  by  oon- 
rietion  of  high  treason  or  misprision  or  treason ;  of  petit 
treason ;  of  felony  in  general,  and  particularly  of  felony  de  se, 
and  of  manslaughter,  nay,  even  by  conviction  of  excusable 
homicide,  by  oudawiy  for  treason  or  felony,  by  conviction  of 
larceny  and  of  sereral  other  oflfences.  (See  2  Bl.  Comm.  421  ; 
4  Id.  387  ;  Bac.  Abr.  Forfeiture  (B.);  Chitty's  Crim.  L.  730, 
&e. ;  Hawk.  P.  C.  b.  2,  c.  49,  s.  14,  &c.)  By  a  bare  out- 
lawry, the  parly  immediately  forfeits  his  personal  goods,  and 
they  are  vested  in  the  crown,  but  he  does  not  forfeit  the  profits 
of  bis  lands,  nor  chattels  real,  till  inquisition  taken,  and  there- 
fore an  alienation  after  outlawry,  and  before  inquisition,  is  good 
to  bar  the  crown  of  the  pernancy  ;  but  if  he  makes  a  feoff- 
ment after  inquisition,  the  feoffee  has  the  estate,  and  the  crown 
shall  have  the  profits.  (Bac.  Abr.  Outlawry  (D.  3,)  p.  62, 
7t]i  ed.)  Ajiy  one  having  an  estate  or  right  may  gnnt  the 
same  over,  if  his  title  be  precedent  to  the  outlawry.  (lb.)  An 
outlaw  cannot  appear  in  court  for  any  purpose  out  to  reverse 
his  oatlawr]r.    (Atdridge  v.  Buller,  2  Mees.  &  W.  412.) 

The  forfintue  commencei  from  the  time  of  coavictionf  but  Airignnwali 
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to  defeat  ftn  anignment  of  personal  propertv  b^  a  penoD  about  to  be 
right  of  crown  tried,  for  tbe  purpose  of  defeating  the  interest  of  the  crown.  ■ 
void.  y^  ^thin  13  £liz.  c.  6,  (Une,  44, 45 ;  3  Bep.  82.)    A  feloa 

or  traitor,  after  the  commiaaon  of  tbe  o£fenoe,  and  before  ooa- 
viction,  may  sell  bond  fide  for  his  subsistenoe  his  cbatteh  real 
or  personal.  (Hawk.  P.  C.  b.  2,  c.  49.  s.  33.)  And  it  seena 
that  an  assignment  made  by  a  felon  on  the  eve  of  trial  for  a 
capital  offence,  for  good  consideration,  will  be  valid,  altboagk 
the  object  be  to  avoid  a  forfeiture,  i^Shaw  v.  Bron,  I  Stan. 
N.  P.  C.  319.)  In  JotMf  V.  Athnnt,  (Skinn.  357,)  it  was  heU 
by  Holt,  C.J.  that  a  bill  of  sale,  made  by  a  man  in  Newgale, 
who  was  afterwards  convicted  and  executed  for  burglary,  of  all 
his  ffoods  as  a  provision  for  his  son,  was  fraudulent,  for  thoogk 
a  sale  bond  fide  and  for  a  valuable  consideration  had  been  good, 
because  the  party  had  a  property  in  the  goods  till  convictaoa. 
and  ought  to  oe  reasonably  sustained  out  of  them,  yet  audi  a 
conveyance  as  that  could  not  be  intended  for  any  other  par- 
pose  than  to  defraud  the  king.  If  a  party,  being  in  custody 
on  a  charge  of  felony,  convey  all  his  property,  in  trust  for  he 
wife  for  life,  and  then  in  trust  for  his  son,  and  on  the  next  day 
be  convict^  of  the  felony,  this  conveyance  will  be  void  as 
Mainst  the  crown.  {Morewood  v.  Wilhet,  6  Carr.  &  P.  144.) 
Tne  assignment  by  a  felon  of  his  goods  and  chattels  after  ^ 
offence  committed,  and  before  conviction,  depends  for  its 
validity  as  against  the  claim  of  tbe  crown,  upon  the  valoabie 
consideration  and  the  bond  fides  of  the  transaction.  (Perkim 
V.  Bradley,  6  Jur.  254,  V.  C.  Wigram;  see  4  Byth.  Convg. 
pp.  166 — 191.)  The  title  of  the  crown  to  the  goods  of  a 
felo  de  se  accrues  on  tbe  finding  of  the  felony  by  the  coroners 
ioquisition.  {Lambert  v.  Taylor,  4  B.  &  C.  150.)  A  debt  or 
chose  in  action,  vested  in  the  crown  on  a  forfeiture  for  felonv, 
is  assignable  at  law,  and  will  pass  by  the  king's  sign  manual, 
not  under  the  great  seal,  or  any  other  seal.  {Lambert  v.  TayUr, 
4  B.  &  Aid.  150;  S.  C.  6  D.  &  11.  188.)  A  grant  of  a 
liberty  in  a  manor  of  goods  and  chattels  of  tenants  in  such  a 
manor,  attainted  of  felony,  is  confined  to  the  goods,  &e.  of 
felons,  being  locally  situate  within  the  manor,  and  does  not 
pass  goods,  tiC,  lying  out  of  it.  {Rex  v.  Capper,  5  Price,  217.) 


COURT    OF    CHANCERY    TO    DIRECT    COMVEYANCB    OF 
LANDS    VESTED     IN    TRUSTEE    AND    MORTGAGEE 
Iftrwe^eor  ^^^^G  WITHOUT  HEIRS. 

STy  undfdilT  ^^-  -^"^  ^®  ^'  enacted,  that  where  any  person 
without  an  seised  of  any  land  upon  any  trust  or  by  way  of 
coiir'i!!fCiiaD  mortgage  dies  without  an  heir,  it  shall  be  lawful 
c«ry  ro«y  for  the  Court  of  Chancery  to  appoint  a  person  to 
pcnran^u  convey  such  land  in  like  manner  as  is  provided  by 
convey.        the  act  of  the  eleventh  year  of  King  George  the 
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P€>artfa,  and  the  first  year  of  his  present  majesty, 
IcR^tuled,  "  An  act  for  amending  tne  laws  respect- 
conveyances  and  transfers  of  estates  and  ninds 
ited  in  trustees  and  mortgagees,  and  for  enabling 
>UTt8  of  equity  to  give  efiect  to  their  decrees  and 
ir^ers  in  certain  cases,"  in  case  such  trustee  or 
ortgagee  had  left  an  heir,  and  it  was  not  known 
bo  was  such  heir  ;  and  such  conveyance  shall  be 
effectual  as  if  there  was  such  heir.  (6) 


(6)  A.  died  intestate,  unmarried,  and  illegitimate,  having  Cge  when 
or^gaged  bis  real  estates  to  B.  for  500  years,  and  having  mortgagor 
subarauently  mortgaged  them  to  B.  for  an  additional  sum,  by  ]^**  ^^^  "®< 
<iepo0it  of  the  title  deeds.    The  fee  simple  was  not  worth  the  f^"^  mon-**^ 
mortgage  nooey ;  it  was  held,  nevertheless,  that  the  mortgagor  gagee. 
could  not  be  deemed  a  bare  trustee  for  the  mortgagee  within 
-the  Stat.  4  &  5  Will.  4,  c.  23,  s.  2,  so  as  to  deprive  the  crown 
oi  the  equity  of  redemption ;  but  it  was  ordered  that  the  estate 
should  be  sold  in  the  administration  of  asseti,  and  B.  declared 
a.  purchaser,  with  liberty  to  apply  to  the  crown  for  a  grant  of 
the  fee  simple.    (^Rogers  v.  MauU,  1  You.  &  Coll.  N.  C.  4.) 
Under  the  staL  1  Anne,  st.  1,  c.  7,  34  Geo.  3,  c.  75,  the  crown 
could  make  no  grants  of  estates  escheated  beyond  leases  for 
short  terms  of  years  or  during  lives.    But  by  stat.  39  &  40  _ 
Geo.  3,  c.  88,  s.  12  (mtroduced  by  Lord  lUdesdale,  3  Swanst  crow? to  d|. 
466,)  after  reciting  that  divers  lands,  &c.  as  well  freehold  as  reci  execa- 
copyhold,  had  escheated,  and  might  escheat  to  the  crown,  it  (i*>n  of  tmiu 
was  enacted,  that  it  shall  be  lawful  for  his  majesty,  his  heirs  ch^atwi***" 
and  successors,  to  direct,  by  warrant  under  the  si&rn  manual, 
execution  of  any  trusts  to  which  the  lands  so  escheated  were 
Habie  at  the  time  of  the  escheat,  or  to  which  they  would  have 
been  liable  in  the  hands  of  a  subject,  and  to  make  grants  of 
such  lands  for  the  execution  of  such  trusts,  and  to  make  grants 
either  for  the  purpose  of  restoring  the  same  to  the  family  to 
whom  they  had  belonged,  or  for  rewarding  persons  discovering 
any  escheat.    By  the  47  Geo.  3,  c.  24,  the  powers  of  the  last 
cited  act  were  extended  to  lands  which  had  or  should  come  to 
the  king  in  right  of  the  Duchy  of  Lancaster,  and  to  such  lands 
as  had  or  should  be  purchased  by  or  for  the  use  of  or  in  trust 
for  any  alien  or  aliens,  and  to  the  arrears  of  rent  of  any  lands 
before  any  grant.    The  powers  of  the  two  last- mentioned  acts 
were  further  extended  by  47  Geo.  3,  sess.  2,  c.  24,  59  Geo.  3, 
c  94,  and  6  Geo.  4,  c.  17. 

By  Stat.  11  Geo.  4  &  1  Wm.  4,  c.  60,  s.  8,  it  is  enacted,  wh^B  trus- 
"  That  where  any  person  seised  of  any  land  upon  any  trust  teei  or  real 
shall  be  out  of  the  jurisdiction  of  or  not  amenable  to  the  pro-  e»iate»areooi 
cess  of  the  Court  of  Chancery,  or  it  shall  be  uncertain,  where  3ic,|*„  ^*[^i 
there  were  several  trustees,  which  of  them  was  the  survivor,  or  \g  uncertain 
it  shall  be  uncertain  whether  the  trustee  last  known  to  have  whether  they 
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Decltioni  on 
the  Truitet- 
Act. 


been  sdaed  as  afoKseid  be  limg  or  dead,  or,  if  known  tekj 
dead,  it  shall  not  be  known  who  is  his  heir ;  or  if  any  traMs 
seised  as  aforesaid,  or  the  heir  of  any  sach  trustee,  sbft 
nefflect  or  refuse  to  convey  such  land  for  the  space  of  tweslf- 
ei^t  days  next  after  a  proper  deed  for  making  such  convty*] 
ance  shall  have  been  tendered  for  his  ezecvtion  by,  or  by  i 
agent  dnly  authonxed  by,  any  person  entitled  to  rMpnie  At! 
same ;  then  and  in  every  or  in  any  such  case  it  shsdl  be  lawMj 
for  the  said  Court  of  Chancery  to  direct  nny  person  wk 
such  court  may  think  proper  to  appoint  for  that  purpose,  ii 
the  place  of  the  trustee  or  heir,  to  convey  such  land  to  tmA 
perBon  and  in  such  manner  as  the  said  court  shall  think  no- 
per ;  and  every  such  conveyance  shall  be  as  efiectual  as  it  ^ 
trustee  seised  as  aforesaid,  or  his  heir,  had  made  and  extaOBi 
the  same." 

The  Stat  11  Geo.  4  &  1  Will.  4,  c.60,  applies  only  ts  i 
eettui  qu$  truit  who  is  named  in  the  instrument  upon  vrfaidi  b( 
title  depends,  or  to  a  person  who  claims  directly  under  a  cote 
que  tru$t  so  named,  as  real  or  personal  representative,  eras 
assignee.    (In  rs  Merry,  1  M.  &  K.  677).    It  will  be  ob- 
served that  the  word  wwrtgage  does  not  occur  in  the  8th  sec^ 
tion  of  the  trustee  act,  while  in  some  of  the  other  sections  the 
words  trutt  and  mmrtgagB  are  both  used.     It  was  clear  tbov- 
fore  on  the  face  of  the  act,  that  the  legislature  meant  to  make 
a  maiked  distinction  between  a  trustee  and  a  mor^agee,  aad 
it  was  decided  that  the  latter  did  not  come  within  the  8tli  sec- 
tion.   (  Ex  parte  Payne,  6  Sim.  645  ;  £r  parrs  Stanley,  5  Sin- 
320 ;  7  Sim.  170.)    Therefore  where  a  mortgagee  in  fee  died 
intestate  as  to  real  estate,  and  his  heir  was  not  known,  the  ooozt 
decided  it  had  no  authority  under  the  8th  section  of  that  act, 
to  appoint  a  person  to  reconvey  the  estate  to  the  party  ez^itfted 
to  the  equity  of  redemption,  on  his  payment  of  the  morlgafe 
money  to  the  executor  of  the  mortgagee,    (in  rs  Ctfddard,  1 
M.  &  Keen,  25 ;  see  In  rt  Newman,  Law  Joum.  rol.  13,  p* 
124 ;  Prendergast  v.  Eyre,  1  Lloyd  &  G.temp.  Sugd,  1 1.) 

Where  a  testator  gave  an  annuity  to  his  widow,  and  the 
residue  of  his  estate  to  his  children,  and  the  executors  paid  the 
testator's  debts  and  legacies,  and  purchased  stock  m  their 
names,  to  answer  the  annuity,  and  paid  the  dividends  to  the 
widow,  one  of  the  executors  havine  gone  to  reside  abroad, 
and  the  other  died  abroad,  it  was  held  that  they  were  tmsiees 
of  the  stock  within  11  Geo.  4  &  1  Will.  4.  c.'60,  ss.  10,  », 
and  the  stock  was  ordered  to  be  transferred  into  the  name  of  a 
new  trustee.  ( Ex  parte  Dover,  6  Sim.  500.)  A  and  B. claimed 
adversely  a  sum  of  stock  standing  in  the  names  of  A.  and  two 
other  persons,  as  trustees.    A.  filed  an  amicable  bill,  to  have 
the  riffhts  and  interests  of  himself  and  B.  declared ;  A.  was 
beyond  sea  commanding  a  merohant  vessel,  on  a  voyage  to 
India;  B.  presented  a  petition,  under  11  Geo.  4  &  1  wSl.4, 
c.  60,  praying  that  the  stock  might  be  transferred  into  court  in 
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eavse.  Bnt  the  V.  C.  refnfled  to  maka  the  order,  sabring, 
tbaft  he  <fid  not  consider  the  plaintiir  to  be  out  of  the  jurisdic- 
tion of  the  ooort,  and  that  he  thought  that  the  case  waa  not 
^vrithin  the  meaning  of  the  act,  but  that,  when  the  plaintifr 
vetamed  to  England,  he  might  join  with  the  other  trustees  in 
timintfrniinR  the  stock  as  desued.  ( HtOchintan ▼. Sttphem and 
aihers,  5  Sun.  498.) 

The  9th  section  of  the  act  11  Geo.  4  and  1  Will.  4,  c.  GO 
pnmdea  for  the  case  of  trustees  of  leasehold  estates  who  are 
oat  of  the  iuxisdiction,  &c. 

The  llth  section  of  the  same  act  requires  the  direction  or 
OBden  of  the  Court  of  Chancery,  or  by  the  Lord  Chancellor, 
&e.,  under  the  authoritv  of  that  act,  to  be  made  upon  petition. 
Where  a  decree  had  declared  a  defendant,  against  whom  a 
IhU  had  been  taken  pro  confeuOf  to  be  a  trustee  of  stock  for  the 
pImiBtiffs,  the  court  declined  to  refer  it  to  the  master  to  appoint 
a  pcnon  to  transfer  the  stock  in  the  place  of  the  defendant, 
except  upon  a  petition  presented  under  11  Geo.  4  &  1  Will.  4, 
e.  60.    {FtUowes  t.  Till,  5  Sim. 319.) 

The  12th  section  authorizes  the  Lord  Chancellor  or  court  to 
direct  a  bill  to  be  filed,  in  certain  cases,  to  establish  the  righu 

The  Stat.  1  &  2  Vict  c.69,  af^er  reciting  the  staL  11  Geo.  4 
Ac  1  Will.  4,  c.  60,  s.  8, 18,  and  further  reciting  the  stat.  4  & 
5  Will.  4,  c.  23,  s.  2,  and  that  doubts  had  arisen  whether  the 
prorisions  of  the  said  acts  extended  to  the  cases  thereinafter 
mentioiied,  and  that  it  was  expedient  that  such  doubts  should 
be  lemoved,  enacts — 

**  That  where  any  person  seised  of  any  land  by  iq  certain 
way  of  morteaffe  shall  have  departed  this  life  with-  <:>ff*  <»  . 

^  %       '        -P  ^    '  •/•         i_ij  •     which  it  if 

out  having  been  in  possession  of  such  land,  or  in  doabtrai 
the  receipt  of  the  rents  and  profits  thereof,  and  the  Jj^^  ,2* 
money  due  in  respect  of  such  mortgage  shall  have  extendi,  the 
been  or  shall  be  paid  to  his  executor  or  adminis-  chuoeor 
CratoTy  and  the  devisee  or  heir  or  other  real  repre-  to  appoint 
aentative^  or  any  of  the  devisees  or  heirs  or  real  ^^'tt " 
representatives,  of  such  mortgagee  shall  be  out  of  {J»«  '**ji|^» 
the  jurisdiction  or  not  amenable  to  the  process  of  t^  convey 
the  Court  of  Chancery,  or  it  shall  be  uncertain,  i«^'  ^^• 
where  there  were  several  devisees  or  representa- 
tives, who  were  joint  tenants,  which  of  them  was 
the  survivor,  or  it  shall  be  uncertain  whether  any 
such  devisee  or  heir  or  representative  be  living  or 
dead,  or  if  known  to  be  dead  it  shall  not  be  known 
who  was  his  heir,  or  where  such  mortgagee  or  any 
sach  devisee  or  heir  or  representative  shall  have 
died  without  an  heir,  or  if  any  such  devisee  or  heir 
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or  representative  shall  neglect  or  refuse  to  convey 
such  land  for  the  space  of  twenty-ei^fat  days  next 
after  a  proper  deed  for  making  such  conveyance 
shall  have  heen  tendered  for  his  execution  by.  or 
by  an  asent  duly  authorized  by,  any  person  indtled 
to  require  the  same,  then  and  in  every  such  case  it 
shall  be  lawful  for  the  said  Court  of  Chancery  to 
direct  any  person  whom  such  court  may  think 
proper  to  appoint  for  that  purpose  in  the  place  of 
the  devisee,  heir,  or  representative,  (whether  audi 
devisee,  heir,  or  representative  shall  or  shall  not 
have  a  beneficial  interest  in  the  money  paid  to  tht 
executor  or  administrator  as  aforesaid)  to  convej 
such  land  in  like  manner  as  by  the  said  first  recited 
act  the  said  court  is  empowered  to  appoint  a  per- 
son to  convey  in  the  cases  therein  mentioned  in 
the  place  of  a  trustee  or  the  heir  of  a  trustee,  and 
every  such  conveyance  shall  be  as  effectual  as  if 
such  devisee,  or  heir  or  representative  had  exe- 
cuted the  same."  (c) 

(c)  In  Exparte  Whitton,  1  Keen,  278,  Lord  LangdaU,  3L 
II.  was  of  opinion  that  mortgagees  and  the  heirs  of  mortgageei 
were  within  the  8th  section  of  1 1  Geo.  4  &  1  Will.  4,  c  GO,  as 
explained  by  4  &  5  Will.  4,  c.  23,  s.  2.      His  lordship  ^Usr- 
wards  said  that  the  above  case  was  founded  on  the  sappositioB 
that  the  8th  section  of  the  act,  taken  in  connection  with  the  4& 
5  Will.  4,  c.  23,  s.2,  applied  to  mortgagees  as  well  as  trustfts; 
but  the  act  1  6(  2  Vict.  c.  69,  having  declared  that  the  sUt.  1 
^Vill.  4,  c.  60,  and  4  &  5  Will.  4,  c.  23,  should  not  be  consumed 
to  extend  to  any  case  of  mortgagees  dying  seised  of  land  except 
those  expressly  provided  for,  appeared  to  him  at  the  same 
time  to  preclude  the  extension  of  the  effect  of  the  8th  sectioD  of 
1  Will.  4,  c.  60,  by  construction  to  any  other  case.    Therefore 
the  case  of  a  mortgagee  resident  out  of  the  iurisdictioQ  is  not 
within  the  stat.  1  Will.  4,  c.  60,  4  &  5  Will.  4,  c.  23,  or  the 
1  &  2  Vict.  c.  69.    {Green  v.  Holden,  1  Beav.207.) 

Although  the  3rd  section  of  1  &  2  Vict,  c.69,  provides  that 
the  1  i  Geo.  4  &  1  Will.  4,  c.  60,  and  the  46c  5  WilU  4,  c.  33, 
shall  not  be  construed  to  extend  to  any  case  of  a  persoa  djix^ 
seised  of  any  land  by  way  of  mortgage,  other  than  such  as  are 
in  that  act  expressly  provided  for,  yet  that  section  does  not 
repeal  any  part  of  the  two  other  acts,  and  therefore  the  cases 
of  a  mortgagee  dying,  leaving  an  infant  heir,  or  where  it  is 
uncertain  whether  he  left  an  heir,  are  not  affected  by  the  first 
mentioned  act.  (He  Wilson's  estate,  8  Sim.  392.)  Where  a 
person  has  been  ordered  under  1 1  Geo.  4  &  I  Wm.  4,  c.  60, 
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t.  8,  to  eonvey  trust  property  in  the  place  of  a  refusiDg  trustee, 
it  k  not  necessary  that  he  should  execute  a  new  deed  reciting 
the  order,  but  he  may  execute  the  deed  tendered  to  the  trustee, 
and  it  should  be  expressed  in  the  attestation  clause,  that  he  has 
executed  it  in  the  place  of  the  trustee,  in  pursuance  of  the 
order.    (Ex  parU  Foley,  8  Sim.  395.) 

The  second  section  enacts,  "That  the  words  Act  to  extend 
used  in   this   act  shall  have  the  same  effect  in  Inif ireUnd 
England  and  in  Ireland,  and  shall  embrace  the  >'»<i  ><>  ^ 
same  objects  as  they  would  have  had  and  embraced  pa??  or  re-" 
if  the  provision  herein  before  contained  had  formed  <='****  *«*•• 
part  of  the  said  recited  acts  or  either  of  them." 

The  Srd  section  declares,  "  That  the  said  recited  Recited  acts 
acts  or  either  of  them  shall  not  be  construed  to  iTaoVSSi** 
extend  to  any  case  of  any  person  dying  seised  of  «'«n<>rtg«8e 
any  land  by  way  of  mortgage,  other  than  such  as  hlrein  pl^ 
are  hereinbefore  expressly  provided  for."  ^w«>  'o*". 
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TRUSTEE  OR  MORTGAGEE. 

III.  And  be  it  further  enacted,  that  no  land,  Landf,  &c. 
chattels,  or  stock  vested  in  any  person  upon  any  TrM^^ihlu^ 
tTust  or  by  way  of  mortgage,  or  any  profits  thereof,  not  cwheat 
shall  escheat  or  be  forfeited  to  his  majesty,  his  the'imainder 
neirs  or  successors,  or  to  any  corporation,  lord  of  ®J  conviction 
a  manor  or  other  person,  by  reason  of  the  attainder  trustee, 
or  conviction  for  any  offence  of  such  trustee  or 
mortgagee,  but  shall  remain  in  such  trustee  or 
i>K>rtgagee,  or  survive  to  his  co-trustee,  or  descend 
oir  vest  in  his  representative,  as  if  no  such  attain- 
der or  conviction  had  taken  place  (c). 

(0  On  a  petition  under  this  act,  pra^og  that  the  court  References 
^Id  appoint  a  person  to  transfer  certain  funds  standing  in  onder  this 
««  name  of  Mr.  Fauntleroif  as  trustee,  and  which  had  been  •««»*<>»• 
^<nted  to  the  crown  by  Kis  attainder,  and  also  to  authorize 
^  Bank  to  make  the  transfer  accordingly ;  it  was  decided  that 
^  proper  reference  would  be  to  inquire  and  state  whether  he 
*w  a  trustee  within  the  meaning  of  the  4  &  5  Will.  4,  c.23, 
^  *Uo  within  the  meaning  of  11  Geo.  4  &  1  Will.  4,  c.  60. 
M«oii.  La^  Joum.  vol.  13,  p.  73.)  An  order  was  made  under 
.*  **^*  for  a  reference  to  inquire  whether  a  person  convicted 
^«lony  in  the  year  1822  was  a  trustee  of  stock  sUnding  in 
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from  crown. 


name  for  the  petitioiier,  and  whetiier  any  grant  thenof  bad 
been  made  by  the  crown :  h  was  held,  not  neoenaiy  to  wne 
the  attorney  general  on  behalf  of  the  exown  with  notice  of  ^ 
applicatbn  to  die  court.  (In  r«  Tymn,  I  JunA,  381,  C-) 
In  the  case  of  a  mere  naked  trustee.  haYing  the  legal  etfale 
vested  in  him,  the  lands  do  not  escheat,  bat  the  Cout  sf 
Chancery,  under  the  provisions  of  stat  4  &  5  Will.  4,  c.  23, 
has  power  to  appoint  a  new  trustee  in  the  place  of  a  felon,  and 
all  ttie  interests  of  such  felon  will  become  vested  in  the  neir 
trustee.  (£x  parU  Tytom,  1  Jurkt,  472,  cited  3  Y.  &  CoD. 
E^ideiice  344.  The  affidavit  of  one  of  the  clerks  of  the  treasury,  that 
SL!!?  JE!!!^i  he  had  searched  the  reffistzy  of  grants  in  the  office  of  ik 
»  *m«rn  SccTetary  of  State,  and  bad  found  no  grant  by  the  crown  of 
the  estate  of  a  trustee  who  had  been  convicted  of  forgC9y,hdii 
sufficient  evidence  of  the  non-ezistenoe  of  that  grant,  {ExforU 
Tyum,  1  Jurist,  472,  V.  C.) 

It  had  been  considered  that  when  land  or  personal  pnmertj 
was  vested  in  several  trustees,  one  of  whom  was  attainted,  the 
whole,  at  least  as  to  chattels,  became  forfeited  to  the  crovn, 
inasmuch  as  the  crown  could  not  be  a  joint  tenant  with  any 
other  person,  (Co.  litt.  190  a ;  Hale»  v.  Petit,  Plowd.  257 ; 
9  Rep.  129  b ;  2  Bl.  Com.  409 ;  Cro.  £liz.263  ;  Finch's  Law, 
178  ;  10  Mod.  245.)  In  such  cases,  under  this  section  of  tiift 
act,  the  property  will  survive  to  the  other  trustee  or  trnslee, 
but  in  the  case  of  a  moU  trustee,  it  is  lo  remain  in  him  tf 
descend  to  his  representatives ;  and  the  act  appears  to  be  de- 
fective in  not  havmg  provided  any  means  whereby  the  estate 
vested  in  such  trustee  shall  be  trainsferred,  except  by  the  aizth 
section,  which  applies  only  to  cases  which  had  occurred  befoR 
the  passing  of  the  acL 


ACT  APPLIES  TO  CONSTRUCTIVE  TRUSTS,  &C. 

To  whom  and      IV.  And  be  it  enacted,  that  the  several  pro- 

^Trovisions  ^"^'^^^  ^^  '^''  ®ct  shaU  extend  to  every  case  of* 
or  this  act     trustee  having  some  beneficial  estate  or  interest  in 
•ball  extend,  ^y^^  ^^^  subject,  or  some  duty  as  trustee  to  per- 
form, and  also  to  every  case  of  a  trust  arising  or 
resulting  by  implication  of  law  or  by  construction 
of  equity,  (d) 

(d)  It  has  been  said,  that  where  a  person  seised  in  fee  con- 
tracted to  sell  his  estate,  and  died  before  any  convejaoee, 
without  an  heir,  that  the  court  would  not  compel  the  \m 
claiming  by  escheat  to  convey  to  the  vendee,  upon  the  priocjpK 
that  he  was  not  compellable  in  equity  to  execute  a  trust.  (Sti- 
pken*  V.  Baily,  Nels.  R.  107 ;  see  PatoUtt  v.  Attorney -Gentnh 
Hardr.  465.)  But  it  seems  that  if  a  purohaser.  who  bad  ^ 
his  money,  died  without  any  heir,  before  the  lands  bad  been 
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muanytd  to  him,  fhat  the  lord  claimmg  by  esclieat  conM  not 
eompd  a  oonvmnce,  although  the  consec|aence  would  he  that 
Ihe  ▼endor  would  retain  the  estate  for  which  he  had  been  paid, 
ta  well  as  the  purchase  money.  (1  Eden,  211.)  As  to  con- 
Kroctne  trusts,  see  ante,  p.  192. 


BESEF1CIAL  INTEREST  OF   TRUSTEE,  &C.  LIABLE  TO 

ESCHEAT, 

V.  Provided  always,  and  be  it  hereby  enacted,  TUt  act  not 
that  notbine  contained  in  this  act  shall  prevent  the  ^ij™/ uiy 
escheat  or  £>rfeiture  of  any  land,  chattels,  or  stock  benefleitiift- 
vested  in  any  such  trustee  or  mortgagee,  so  far  as  ^'^^ 
relates  to  any  beneficial  interest  therein  of  any  such 
tniBtee  or  mortgagee,  but  such  land,  chattels,  or 
stock,  so  far  as  relates  to  any  such  beneficial  in- 
terest, shall  be  recoverable  in  the  same  manner  as 
if  this  act  had  not  passed. 


RETROSPECTIVE  CLAUSE. 

VI.  And   whereas  it  is  expedient  to  relieve  When  any 
persons  beneficially  entitled  to  real  or  personal  PJ™JJ*  ^^ 
property  which  has  already  escheated  or  become  &c.  as  a 
£>rieitedto  his  majesty,  to  corporations,  to  lords  KJi'SiS*^' 
of  manors,  or  others,  by  any  of  the  means  aforesaid ;  witboot  htin, 
be  it  therefore  enacted,  that  in  all  cases  where  ^nvicred^*^ 
before  the  passing  of  this  act  any  person  possessed  ^'^  **»«  ^. 
01  or  entitled  to  any  land,  chattels,  or  stock,  or  any  mi,  tbeiandi, 
right  to  or  interest  in  any  land,  chattels,  or  stock,  ^^  '*'*'i/^*: 

«^  1  /••I'^'ii  •  come  snbject 

as  a  trustee  thereof,  either  m  whole  or  in  part,  or  to  tbe  control 
jointly  with  some  other  trustee  or  trustees,  shall  J  c^J;*^?^ 
have  died  without  an  heir,  or  shall  have  been  con-> 
"victed  of  any  ofience  whereby  the  said  land, 
chattels,  or  stock,  or  any  of  them,  have  escheated 
or  been  forfeited,  or  have  become  subject  to  any 
escheat  or  forfeiture,  then  and  in  every  or  any  such 
case  the  said  land,  chattels,  or  stock,  or  the  right 
thereto  or  interest  therein  which  hath  escheated  or 
been  forfeited,  or  become  subject  to  escheat  or  for- 
feiture by  reason  thereof,  shall  be  subject  to  the 


( 
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order,  control,  and  disposition  of  the  Court  of 
Chancery,  for  the  use  of  the  party  beneficially  in- 
terested therein,  in  such  manner  and  subject  in  all 
respects  to  such  rights  and  incidents,  and  to  sadi 
orders  and  regulations  of  the  said  court,  under  the 
provisions  of  the  said  act  of  the  eleventh  year  of 
King  George  the  Fourth,  and  of  the  first  year  ci 
his  present  majesty,  as  if  such  person  so  dead 
without  an  heir,  or  so  convicted,  as  aforesaid,  were 
out  of  the  jurisdiction  of,  or  not  amenable  to  the 
process  of  the  said  court,  without  having  been  so 
Proviso.  convicted :  Provided  always,  that  nothing  in  tfab 
clause  contained  shall  extend  to  any  land,  chattels, 
or  stock  now  vested  in  any  person  by  virtue  of  any 
grant  thereof  made  subsequently  to  the  time  when 
such  escheat  or  forfeiture  first  occurred,  or  to  any 
land,  chattels,  or  stock  which  more  than  twenty 
years  prior  to  the  passing  of  this  act  sball  have 
been  actually  vested  in  possession  or  reduced  into 
possession  by  the  party  entitled  thereto  by  Tirtne 
of  any  such  escheat  or  forfeiture,  (e) 

(e)  The  subject  of  escheat  was  shortly  adverted  to  by  tb 
Kflkl  Property  Commissioners,  (3d  Real  Prop.  Rep.  pp.4, 5,) 
who  submitted  certain  propositions,  of  which  tne  folio^viiig  oal^ 
has  been  carried  into  eiffect : — 

"  Land  which  shall  escheat  for  want  of  heirs  of  a  trustee  or 
mortgagee,  shall  continue  subject  to  the  trusts  or  equity  of 
redemption  or  incumbrances  to  which  it  would  have  been  ssb- 
ject  if  it  had  not  escheated." 


(     477     ) 


PAYMENT  OF  DEBTS  OUT  OF  REAL 

ESTATES. 

1 1  Geo.  IV.  &  1  Will.  IV.  c.  47. 

An  Act  for  consolidating  and  amending  the  Laws 
forfaciUtaiing  the  Payment  of  Debts  out  of  Real 
Estates. 

[16th  July,  1830.] 

BEPEAL  OF  FORMER  ACTS. 

Whereas  an  act  was  passed  in   the   third  and 
fourth  years  of  King  William  and  Queen  Mary, 
intituled    *'  An  Act  for  the  Relief  of  Creditors  3  &  4  w.  & 
against  fraudulent  Devises/'  which  was  made  per-  m.  c.  14. 
petual  by  an  act  passed  in  the  sixth  and  seventh 
years  of  King  William  the  Thirds  intituled  '<  An  6  &  7  w.  3, 
Act  for   continuing  several  Laws  therein  men-  ^  *^' 
tioned : "  And  whereas  an  act  was  passed  by  the 
parliament  of  Ireland,  in  the  fourth  year  of  Queen 
Anne,  intituled  <'  An  Act  for  Relief  of  Creditors 
against   fraudulent  Devises : "   And  whereas  an  ^  ^^„^  ^  ^ 
act  was  passed  in  the  forty-seventh  year  of  his  (!•) 
late  Majesty  King  George  the  Third,  intituled 
"  An  Act  for  more  effectually  securing  the  Pay-  ^j  q^  3 
ment  of  Debts  of  Traders :"  And  whereas  it  is  c.  74. 
expedient  that  the  provisions  of  the  said  recited 
acts  should  be  enlarged,  and  that  the  said  recited 
acts  should  be  repealed,  in  order  that  all  the  pro- 
visions relating  to  this  matter  should  be  consoli- 
dated in  one  act ;  be  it  therefore  enacted  by  the 
king's  most  excellent  majesty,  by  and  with  the 
advice  and  consent  of  the  lords  spiritual  and  tem- 
poral, and  commons,  in  this  present  parliament  lUcUed  acts 
assembled,  and  by  the  authority  of  the  same,  that  repealed. 
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the  said  several  recited  acts  shall  be  and  the  same 
are  hereby  repealed,  but  so  as  not  to  affect  any  of 
the  provisions  and  remedies  of  the  said  acts,  or  any 
of  them,  to  the  benefit  of  which  any  persons  an 
entitled,  as  against  any  estate  or  interest  in  any 
-  lands,  tenements,  hereditaments,  or  other  real  es- 
tate of  any  person  or  persons  who  died  before  the 


or  pe 

•  («) 


passing  of  this  act 

CM  rale  u  (a)  By  the  common  law,  freehold  lands  of  inheiitanct 
to  lUMliiy  or  which  descended  to  the  heir  were  assets  for  the  payment  tf 
^Jf^*  «>  the  ancestor's  debts  by  specialty,  as  by  bond  or  covenant  n 

"^  *  which  the  heirs  were  named.   ( I  Str.  665 ;  4  East,  492.)    Bit 

the  ancestor,  by  disposing  of  the  land  by  will,  oould  depiive 
his  creditors  of  that  means  of  payment  as  the  devisee  vis 
neither  at  law,  (4  East,  491 ;  7  East,  135 ;  2  Atk.  292, 432; 
2  Anstr.515,)  nor  in  equity,  (2  Atk.  432,)  liable  to  the  pay- 
ment of  the  testator's  debts  in  respect  of  the  land  devised.   Tbe 
heir  at  law  also  to  whom  the  land  descended  might  htfe 
defeated  the  creditor  of  his  ancestor  by  aliening  the  land  before 
suit  by  the  creditors,  (1.  P.  W.  777,)  although  in  equity  be 
appears  to  have  been  responsible  for  the  value  of  the  land  soU. 
(Id.  777,  431  }  see  1   Fonbl.  £q.  283.)    To  obviate  thoK 
mischiefs  the  statute  of  3  &  4  Will,  and  Mary,  c.  14,  (muk 
perpetual  by  6  &  7  Will.  3,  c.  14 ;  and  extended  to  IrelsDd 
by  4  Anne,  c.  5  j)  was  paoed,  which  was  repealed  andie- 
enacted  by  the  above  act  with  additional  proviaioiis  to  supply 
some  omissions  in  the  former  statute.    It  must,  however,  be 
remembered,  that  the  statutes  of  3  &  4  Will,  and  Mary,  c.  li 
and  47  Geo.  3,  c.  74,  are  still  in  force  as  to  persons  who  (fied 
before  the  16th  July,  1830.    The  statute  of  3  &  4  Will,  sad 
Mary,  c  14,  was  confined  to  fraudulent  devises,  and  tfaer&> 
fore  fraudulent  conveyances,  whether  voluntary  or  not,  were 
not  within  it.     It  was  decided  that  if  a  man  made  a  coovej* 
ance  of  lands  in  his  lifetime,  in  order  to  defraud  his  creditoiSy 
and  died,  his  bond  creditors  had  no  right  to  set  aside  the  con* 
veyance ;  for  the  statute  (it  is  said  )  was  only  designed  to  seeoie 
such  creditors  against  any  imposition  which  might  be  sopp<*pd 
in  a  man's  last  sickness.    But  if  he  gave  away  his  e^ate  is 
his  lifetime,  this  prevented  the  descent  of  so  much  to  the  beir, 
and  consequently  took  away  their  remedy  against  the  heir,  vbo 
vras  liable  only  in  respect  of  the  land  descended.   And  ti  s 
bond  is  no  lien  whatever  on  lands  in  the  hands  of  the  obligorf 
much  less  can  it  be  so,  when  they  are  given  away  to  a  Strang* 
(Panlawy.  Weedon,  1  Eq.  Abr.  149,  pi.  7;  1  FonbL  Eq. 
286.)    This  doctrine  was  much  questioned,  and  when  it  wtf 
first  promulgated  gave  much  dissatisfaction.    {Jona  v.  Mar^ 
Fort.  64.)    Hence  the  reason  is  apparent  why  volaotary 
conveyances  of  lands  cannot  be  set  ajioe,  except  by  oreditort 
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bo  liave  redaced  their  debts  to  judgment  before  the  death  of 
«e  piarty,  for  until  that  time  they  constitute  no  lien  on  the 
ind.  (1  Fonbl.  £q.  ch.  4,  s.  12 ;  Gilb.  Lex  Prstoria,  293, 
M  i  Colmau  y.  Croker,  1  Ves.  jun.  160.)  A.  who  was  a 
,  at  his  death,  indebted  by  specialty  and  simple  contract, 
freehold  estates  to  his  son  in  fee.  The  son,  on  his  mar- 
_  :,  settled  the  estates  on  his  wife  and  children,  and  afterwards 
led  :  it  was  held,  that  the  3  &  4  Will,  and  Mary,  c.  1 4,  and  47 
leo.  3,  c74,  8.2,  £d  not  charge  the  real  assets,  descended 
r  dervised,  with  the  ancestor's  debts,  bat  made  the  heir  or 
evvee  personally  liable  to  the  Yalue  of  the  assets,  and,  there- 
Bire»  that  the  son  s  widow  and  children  were  entitled  to  hold 
be  estates  discharged  from  the  debts  of  the  father.  (Spank" 
in  T.  TuRbrell,  8  Sim.  253.) 


HEVISES  TO  BE  VOID  AGAINST  SPECIALTY  CRE- 
DITORS. 

II.  And  whereas  it  is  not  reasonable  or  just  that  For  remedy- 
by  the  practice  or  contrivance  of  any  debtors  their  J-omSued 
creditors  should  be  defrauded  of  their  just  debts^  on  creditors 
and  nevertheless  it  hath  often  so  happened,  that  ^^  ^^'* 
where  several  persons  having  by  bonds,  covenants, 
or  other  specialties,  bound  themselves  and  their 
heirs,  and  have  afterwards  died  seised  in  fee  simple 
of  and  in  manors,  messuages,  lands^  tenements,  and 
hereditaments^  or  had  power  or  authority  to  dispose 
of  or  charge  the  same  by  their  wills  or  testaments, 
have,  to  the  defrauding  of  such  their  creditors,  by 
their  last  wills,  or  testaments,  devised  the  same  or 
disposed  thereof  in  such  manner  as  such  creditors 
have  lost  their  said  debts ;  for  remedying  of  which, 
and  for  the  maintenance  of  just  and  upright  deal- 
iii|^,  he  it  therefore  further  enacted,  that  all  wills 
,and  testamentary  limitations,  dispositions,  or  ap- 
pointments,  already  made  by   persons   now    m 
heing,  or  hereafter  to  be  made  by  any  person  or 
persons  whomsoever,  of  or  concerning  any  manors, 
messuages,  lands,  tenements,  or  hereditaments,  or 
any  rent,  profit,  term,  or  charge  out  of  the  same, 
whereof  any  person  or   persons,  at  the  time  of 
his,  her,  or  their  decease,  shall  be  seised  in  fee 
simple,  in  possession,  reversion,  or  remainder,  or 
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have  power  to  dispose  of  (6)  the  same  by  his, 
her,  or  their  last  wills  or  testaments,  shall  be 
deemed  or  taken,  (only  as  against  such  person 
or  persons,  bodies  politic  or  corporate,  and  his 
and  their  heirs,  successors,  executors,  adminis- 
trators, and  assigns,  and  every  of  them,  with  whom 
the  person  or  persons  making  any  such  wills  or 
testaments,  limitations,  dispositions,  or  appoint- 
ments, sl^^ll  have  entered  into  any  bond,  covenant, 
or  other  specialty,  binding  his,  her,  or  their  heirs,) 
to  be  fraudulent,  and  clearly,  absolutely,  aod 
utterly  void,  frustrate,  and  of  none  effect;  any 
pretence,  colour,  feigned  or  presumed  considera- 
tion, or  any  other  matter  or  thing  to  the  contrary 
notwithstanding. 

(6)  The  words  "  power  to  dispose  of"  were  held  to  indn^ 
leasehold  estates  pur  autre  vie,  and  therefore,  that  a  devise  of 
them  was  void  agaiost  creditors.  (  Westfaling  v.  Wettfalw^, 
3  Atk.  460,  465.) 


DEVISEES  TO  BE  LIABLE  TO  SPECIALTY  DEBTS. 

EoabiiDg  III.  And,  for  the  means  that  such  creditors  may 

recoverupon  be  enabled  to  recover  upon  such  bonds,  covenants, 
bonds,  &c.  and  other  specialties,  be  it  further  enacted,  that  in 
the  cases  before  mentioned  every  such  creditor 
shall  and  may  have  and  maintain  his,  her,  and  their 
action  and  actions  of  debt  or  covenant (c)  upon  the 
said  bonds,  covenants,  and  specialties  against  the 
heir  and  heirs  at  law  of  such  obligor  or  obligors, 
covenantor  or  covenantors,  and  such  devisee  and 
devisees,  or  (he  devisee  or  devisees  of  such  first' 
mentioned  devisee  or  devisees  jointly  (d)  by  virtue 
of  this  act ;  (e)  an^  such  devisee  and  devisees  shall 
be  liable  and  chargeable  for  a  false  plea  by  bia 
or  them  pleaded,  in  the  same  manner  as  any  heir 
should  have  been  for  any  false  plea  by  him  pleadedf 
or  for  not  confessing  the  lands  or  tenements  to  him 
descended.  {/) 

(c)  By  Stat.  3  &  4  Will,  and  Mary,  c.  14,  s.  3,  the  remedy 
was  confiDed  to  actions  of  debt,  and  it  was  decided  thst  ss 
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mctxm  of  covenant  would  not  lie  agunit  the  doriiee  of  land  to 
recoTor  damages  for  a  breach  of  covenant  entered  into  by  the 
deviior.  {WiUcn  ▼.  KnubUy,  7  East,  128.)  B.,  aa  surety 
for  J.,  became  party  to  an  indenture  whereby  A.  leased  land 
to  J.,  at  a  rent  payable  by  J.  for  a  term  determinable  on  A.'s 
death ;  and  B.  and  J.  oovenanted  jointly  and  several^  for 
themselves  and  their  heirs  that  B.  and  J.,  or  one  of  them  or 
their  heirs,  ezecuton,  &c ,  should  pay  the  rent  resenred,  and 
also  a  further  rent  as  liquidated  damages,  if  the  land  were 
farmed  contrary  to  the  covenants  of  the  lease.  After  B/s 
death,  rents  of  both  kinds  became  due :  it  was  held  that  B.'s 
devisees  were  not  liable,  under  the  statute  3  &  4  Will.  &  M. 
c.  14,  to  an  action  of  debt  for  any  of  the  sum  due.  {Farley  v. 
Bryant,  3  Ad.  &  £11.  839 ;  5  Nev.  &  M.  42.) 

(d)  The  remedy  is  here  extended  to  the  devisees  of  devisees. 
(Weti/alinf  v.  Wettfaling,  3  Atk.  460.)  EquHy  followed 
tJie  rule  of  law ;  and  therefore,  in  a  bill  by  a  specialty  cre- 
ditor against  a  devisee  under  the  3  &  4  Will,  and  Mary,  c.  14, 
it  was  decided,  that  the  heir  at  law  (if  any)  of  the  testator  was 
a  necessary  party.  (Gawter  v.  Wade,  1  P.  Wms.  99;  Warren 
V.  .S<0iMi/,2  Atk.  125.) 

(«)  In  arranging  the  funds  in  equity  between  the  heir  and 
devisee,  it  is  settled  that  assets  descended  to  the  heir  must  be 
applied  to  pay  debts  before  lands  can  be  charged  which  are 
specifically  devised.  {Chaplin  v.  Chaplin,  3  P.  Wms.  367 ; 
Pewit  V.  Corbet,  3  Atk.  556.) 

In  the  ordinary  administration  of  assets,  the  first  fund  appli- 
cable  to  the  payment  of  debts  is  the  personal  estate,  not  spe- 
cifically bequeathed  ;  then  land  devised  or  ordered  to  be  sold 
for  payment  of  debts,  not  merely  charged ;  then  descended 
estates;  then  lands  charged  with  debts.  {Harmood  v.  Og' 
lander,  8  Ves.  124 ;  Milnet  v.  Slater,  lb.  295.) 

(/  )  "The  manner  of  declaring  on  the  statute  will  be  found  in 
2  Chitty  on  Pleading,  p.  469,  4th  ed.,  p.  304, 6th  ed.  If  in  an 
action  by  a  bond  creditor  against  the  heir  of  an  intestate,  the 
latter  plead  a  false  i>lea,  the  Court  of  Chancery  will,  after  a  de- 
cree obtained  in  a  suit  by  another  creditor  for  the  administntion 
of  the  intestate's  assets,  restrain  the  plaintiff  at  law  from  taking 
out  execution  against  the  assets,  but  not  from  proceeding 
against  the  heir  personally.  (Prtcs  v.  £i»im  and  vnfe,  4 
Sun.  514.)  In  an  action  of  debt  against  a  devisee  on  a  bond 
of  his  testator,  in  which  the  question  is  whether  the  signature 
of  the  testator  is  a  forgery  or  not,  a  party  entitled,  under  the 
testator's  will,  to  an  annuity  charged  on  his  real  estate,  is  not 
a  competent  witness  for  the  defendant  {Bloor  v.  Davit,  7 
Mecs.  6c  W.  235.) 

Action  agahui  Devisee  only, 
IV.  And  be  it  further  enacted,  that  if  in  any  ir  there  u  so 
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childreo. 


heir  at  Uw    case  there  shall  not  be  any  heir  at  law  against 

b^'mainuln-  '^hoTO,  jointly    With   the  devisee  or  devisees,  a 

ed  acainst  tiM  remedy  is  hereby  given,  in  every  such  case  every 

*^  *^*        creditor  to  whom  by  this  act  relief  is  so  given  shall 

and.  may  have  and  maintain  his,  her,  and  their 

action  and  actions  of  debt  or  covensnt,  as  the  case 

may  be,  against  such  devisee  or  devisees  solely; 

and  such  devisee  or  devisees  shall  be  liable  for 

false  plea  as  aforesaid. 

Act  not  to  extend  to  Provisions  for  Payment  oj 

Debts. 

Not  to  affect       V.  Provided  always,  and  be  it  further  enacted, 
'w  aitr?'^  that  where  there  hath  been  or  shall  be  any  Urn- 
iMrdoiu  for    tation  or  appomtment,  devise  or  disposition,  of  or 
concerning  any  manors,  messuages,  lands,   tene- 
ments, or  hereditaments,  for  the  raising  or  paymeoc 
of  any  real  and  just  debt  or  debts,  or  any  portion 
or  portions,  sum  or  sums  of  money,  for  any  chiU 
or  children  of  any  person,  according  to  or  in  pur- 
suance of  any  marriage  contract  or  agreement  in 
writing,  bond  fide  made  before  such  marriage,  the 
same  and  every  of  them  shall  be  in  full  force,  and 
the  same  manors,  messuages,  lands,  tenements,  and 
hereditaments  shall  and  may  be  holden  and  enjoyed 
by  every  such  person  or  persons,  his,  her,  and 
their  heirs,  executors,  administrators,  and  assigns, 
for  whom  the  said  limitation,  appointment,  devise, 
or  disposition  was  made,  and  by  his,  her,  and  their 
trustee  or  trustees,  his,  her,  and  their  heirs,  execu- 
tors, administrators,  and  assigns,  for  such  estate  or 
interest  as  shall  be  so  limited  or  appointed,  devised 
or  disposed,  until  such  debt  or  debts,  portion  or 
portions,  shall  be  raised,  paid,  and  satisfied,  any 
thing  in  this  act  contained  to  the  contrary  notwith- 
standing, {g) 

{g)  The  uniform  ruld  is,  that  an  effectual  provision  hf  will 
for  payment  of  creditors  is  not  fraudulent  within  the  statme, 
and  it  makes  no  difference  whether  the  land  be  devised  to 
trustees  to  sell,  or  descend  to  the  heir  charged  with  debti. 
{Maihtun  v.  Jon9B,  2  Anstr.  515;  Bailey  v.  Ekim,  7  Ves. 
323;  Earl  of  Batk  ▼.  Karl  of  Bradford,  2  Ves.  sen.  690; 
Plunkelt  y,  Pmwn,  2  Atk.  292;   Shiphard  v.  LutwUge,  8 


Devisei  not 

wiihfn  (he 
act. 
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Yes.  26;  Kidnty  y.  Counmaker,  12  Vet.  154.)  But  if  the 
devioe  for  payment  of  debts  does  not  provide  for  it  in  a  prac- 
ticable manner,  the  case  will  not  be  taken  out  of  the  statute. 
{Hughes  V.  DmUben,  2  Cox,  170 ;  S.  C.  2  Br.  C.  C.  614.)  A 
aevisee  of  all  the  devisor's  landf  in  trust  to  sell  and  pay  all  the 
testator's  debts  cannot  be  sued  under  the  statute  3  &  4  Will. 
and  Mary,  c.  14.  {GoU  v.  Atkinson,  Willes,  521 ;  S.  C. 
Barnes,  164.) 

Where  a  testator  devised  his  real  estate  to  trustees  and  their 
bebs,  upon  trust  to  sell,  and  after  declaring  his  will  to  be  that 
the  clear  money  arising  from  such  sale  should  sink  into  and 
become  part  of  his  personal  estate,  he  gave  and  bequeathed 
the  same  and  all  his  effects  whatsoever  to  the  same  trustees, 
thor  executors  and  administrators,  upon  trust,  after  converting 
the  same  into  money,  and  paying  all  his  debts,  funeral  ana 
tesCamentary  expenses,  to  pay  legacies,  and  dispose  of  the 
lesidne,  it  was  held  that  the  devise  was  substantially  a  devise 
of  the  real  estate  for  the  payment  of  all  debts ;  and  by  the  4th 
section  of  the  statute  3  &c  4  Will.  &  M.  c.  14,  good  against  the 
specialty  creditors,  and  converted  the  produce  into  equi- 
table assets.    {Soames  v.  Robinson,  1  Mylne  &c  Keen,  500 ; 
see  Barkgr  v.  May,  9  B.  &c  C.  489.)    A  question  frequently 
arises  as  to  what  amoiyits  to  a  charge  of  debts.    In  Graves  y. 
Gravn,  8  Sim.  43,  a  testator  directed  all  his  debts,  legacies 
and  funeral  expenses,  to  be  paid  as  soon  as  conveniently  might 
be  after  his  decease.    Afterwards  he  devoted  a  particular  es- 
tate to  the  payment  of  his  debts,  legacies  and  funeral  expenses, 
in  aid  of  his  personal  estate,  and  devised  the  rest  of  his  estates 
to  hb  children  in  strict  settlement,  it  was  nevertheless  held 
that  all  his  real  estates  were  charged  with  his  debts.    (See 
Godaipkin  v.  Penneck,  2  Ves.  sen.  270 ;  PaUntr  v.  Graves,  I 
Keen,  645 ;  Douce  v.  Lady  Torrington,  2  My.  &  Keen,60>0; 
BraiUwaite  v.  Britain,  1  Keen,  206 ;  Thomas  v.  BrittM,  2 
Ves.  sen.  313 ;  Shaw  v.  Berrer,  1  Keen,  559.) 

Although  a  devise  for  payment  of  debts  by  rents  and  profits 
is  out  of  the  statute,  the  court  would  not  be  willing  to  adopt 
tbe  limited  construction  of  confiniDg  it  to  annual  rents  and 
profits ;  but  would,  upon  a  devise  of  a  gross  sum  out  of  rents 
and  profits  for  that  nurpose,  hold  that  the  testator  intended  the 
debts  to  be  paid  witn  all  practicable  speed.    {Bootle  v.  B<un- 
dM,  19  Ves.  528.)    And  a  direction  in  a  will  to  pay  simple 
eontraet  before  specialty  creditors,  was  held  not  to  be  void,  as 
it  was  within  the  exception  in  the  statute  of  fraudulent  devises 
(  MiUar  r.  Horton,  Coop  C.  C.  45)  ;  but  a  devise  not  for  the 
payment  of  debts  generally  would  not  be  within  the  exception. 
(3  Barnard.  304.)    Though  the  statute  of  fraudulent  devises 
vriil  prevent  a  devise  for  payment  of  legacies  from  disappoint- 
ing ereditors  by  spedaltv*  it  would  not  prevent  a  devise  for 
payment  of  debts  generally  from  letting  in  creditors  by  simple 
contract  to  the  prejudice  of  creditors  by  specialty.    {^Kidney 
V.  Couttmaker,  12  Ves.  154  -,  2  Atk.  104.) 
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HEIR  TO  BE  ANSWERABLE  FOR  YALUB  OF  LANDS 

ALIENED. 

Heir  at  uw  VI.  And  be  it  further,  enacted,  that  in  all  cases 
lo  be  jHiswir-  v^here  any  heir  at  law  shall  be  liable  to  pay  the 
aiibo«Kh  be  debts  Or  perform  the  covenants  of  his  ancestors,  in 
»ute'berore  J'^g*''^  ^*  ^^7  l^nds,  tenements,  or  hereditaments 
aietkin  descended  to  him,  and  shall  sell,  alien,  or  make 

brongbt.        ^^gj.  ^jjg  same,  before  any  action  brought  or  pro- 
cess sued  out  against  him,  such  heir  at  law  shall 
be  answerable  for  such  debt  or  debts,  or  covenants, 
in  an  action  or  actions  of  debt  or  covenant,  to  the 
value  of  the  said  lands  so  by  him  sold,  aliened,  or 
made  over,  in  which  cases  all  creditors  shall  be 
preferred  as  in  actions  against  executors  and  ad- 
ministrators;   and  such  execution  shall  be  taken 
out  upon  any  judgment  or  judgments  so  obtained 
against  such  heir,  to  the  value  of  the  said  land,  as 
if  the  same  were  his  own  proper  debt  or  debts; 
saving  that  the  lands,  tenements,  and  heredita- 
ments, bond  fide  aliened  before  the  action  brought, 
shall  not  be  liable  to  such  execution,  (/i) 

Extent  of  lia-     (h)  The  oommoD  law  and  the  statutes  3  &  4  Will.  &  Mt/^i 
biiii>  or  beir  c.  14,  and  47  Geo.  3,  s.  2,  c.  74,  do  not  charge  the  real  tsffts 
\o  debts.        descended  or  devised  with  the  debts  of  the  ancestor,  but  mtki 
the  heir  or  devisee  liable,  personally,  to  answer  for  the  vaiae 
of  the  assets.    {Spaekman  v.  Timlfrei,  8  Sim.  269.)    An  heir 
taking  lands  by  descent  is  liable  for  his  ancestor's  debts  us 
further  than  the  value  of  the  land  descended  ',  therefore  if  t^ 
heir  pay  his  ancestor's  debts  to  the  value  of  the  land  de- 
secended,  he  may  hold  the  land  discharged  from  the  otfatf 
debts  of  the  ancestor ;  and  if  the  heir  pleads,  in  an  action  of 
debt  by  a  specialty  creditor  of  his  ancestor,  that  he  has  psia 
specialty  debts  to  the  value  of  the  assets  descended,  the  pl^ 
is  good  on  demurrer.     {BuekUy  v.  Nightingale,  1  Str.  G65i 
Horn  v.  Horn,  2  Sim.  &  S.  448 ;  see  8  Sim.  259.)   But  a  ^ 
by  an  heir  to  an  action  on  his  ancestor's  bond  that  he  dsintf 
to  retain  a  certain  sum  for  money  laid  out  in  repairing  the  pre* 
mises  descended  cannot  be  supported,  {Shelelworth  ▼.  Jie^* 
I  T.  R.  454,)  although  it  may  be  otherwise  if  the  repairs  were 
neeeuary.  (Id.)    The  case  of  an  heir  at  law  is  not  liket&st 
of  a  trustee  for  the  payment  of  debts,  the  latter  canoot  s^7 
the  rents  and  pro6ts  to  his  own  use,  which  must  go  in  &ba- 
nution  of  the  lust  debts,  but  an  heir  at  law  is  entHled  to  tbe 
rents  until  judgment  is  given  against  him.    (IT.  B«^^*/ 
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A  specialtj  creditor  has  the  same  right  under  the  bankruptcy 
of  ue  heir  of  the  debtor,  as  if  he  had  not  become  bankrupt ; 
and  may  therefore  follow  the  real  assets  or  their  specific  pro- 
duce in  the  hands  of  the  assignees.  (Ex  paru  Morton,  5 
Yes.  449.) 


Plea  by  Heir. 

VII.  Provided  always,  and  be  it  further  en-  where  an 
acted,  that  where  any  action  of  debt  or  covenant  fg^bJ'ooRht*''* 
upon  any  specialty  is  brought  against  the  heir,  he  n*\ntt  the 
may  plead  riens  per  descent  at  the  time  of  the  pfiii^lien*^ 
original  writ  brought  or  the  bill  filed  against  him,  p«r  descent. 
any  thing  herein  contained  to  the  contrary  not- 
withstanding; and  the  plaintiflfin  such  action  may 
reply  that  he  had  lands,  tenements,  or  heredita- 
ments from  his  ancestor  before  the  original  writ 
brought  or  bill  filed  ^  and  if,  upon  the  issue  joined 
thereupon,  it  be  found  for  the  plaintiff,  the  jury 
shall  inquire  of  the  value  of  the  lands,  tenements, 
or  hereditaments   so  descended,   and   thereupon 
judgment  shall  be  given  and  execution  shall  be 
awarded  as  aforesaid ;  but  if  judgment  be  given 
against  such   heir  by  confession  of  the  action, 
without  confessing  the  assets  descended,  or  upon 
demurrer  or  nihil  dicit,  it  shall  be  for  the  debt  and 
damage,  without  any  writ  to  inquire  of  the  lands, 
tenements,  or  hereditaments  so  descended.  (>) 

(t)  In  an  action  aninst  an  heir  or  devisee  (see  Com.  Dig. 
Pleader  (2  £),)  the  defendant  may  not  only  plead  any  matter 
which  might  have  been  pleaded  by  the  ancestor  or  devisor,  but 
may  also  deny  the  character  in  which  he  is  sued ;  or  admitting 
it,  may  plead  that  he  has  nothing  by  descent  or  by  dtcise,  either 
generally  (Ibid.)  or  specially ;  viz.  that  he  has  nothmg  but  a 
reversion  after  an  estate  for  life  or  years,  (Com.  Dig.  Pleader, 
(2  £  3),)  or  that  he  has  paid  debts  of  an  equal  or  superior 
degree,  to  the  amount  of  the  assets  descended  or  devised,  or 
that  he  retains  the  assets  to  satisfy  his  own  debt  of  equal  or 
snpeiior  degree,  or  debts  of  a  superior  degree  due  to  third  per- 
son, (Ibid.  I  1  Chitty  on  Pleading,  4 ed.  431 ,  432  ;  2  Id.  468— 
470 ;  3  Id.  973, 974 ;  Selw.  N.  P.  Debt,  s.  6 ;  2  Saund.  R.  7, 
n.  4.)  To  debt  against  heirs  on  the  bond  of  their  ancestors, 
the  defendants  pleaded  non  est  factum,  perfraudem,  and  riens 
per  descent ;  and  the  plaintiff  replied,  that  after  the  death,  &c. 
and  before  the  commencement  of  the  suit,  the  defendants  had 
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lends,  Ate.  by  descent,  &c. ;  it  was  held  that  this  was  a  f^U> 
cation  under  the  stat.  3  &  4  Will.  &  Mary,  c.  14,  s.  6,  and 
that  the  jury,  havin?  found  that  lands  descended,  ooght  to 
ha?e  aaeessed  the  value  of  those  lands.  {Bro»n  r.  8trdm, 
1  Cr.  &  Jer.  583.) 

fiy  the  New  Rules  of  Pleading,  made  in  pursuanoe  d 
sUt.  3  &  4  Will.  4,  c.  42,  (2  Crompt  &  Mees.  10 ;  3  NeT.& 
Mann.  1 ,)  it  is  (amongst  other  things)  provided  that  "  Ii 
debt  on  specialty  or  covenant,  the  plea  of  non  est  fiettm 
shall  operate  as  a  denial  of  the  execution  of  the  deed  is 
point  of  fact  ooly,  and  all  other  defences  shall  be  spedalij 
pleaded,  including  matters  which  make  the  deed  absolvtelj 
void,  as  well  as  tha^e  which  make  it  voidable,  llie  plea  a 
nil  debet  shall  not  be  allowed  in  any  action.  In  actions  i 
debt  on  specialty,  the  defendant  shall  deny  speciBcally  soax 
particular  matter  of  fact  alleged  in  the  declaration,  or  pM 
specially  in  confession  and  avoidance.  (2  Crompt.  &  Mcci 
21,  22 ;  3  Nev.  &  Mann.  8.; 


Devisees  to  be  liable  like  Heirs. 

Devitec*  (o  VIII.  Provided  always,  and  be  it  further  en- 
Mii!?M*heiri  acted,  that  all  and  every  the  devisee  and  deviices, 
at  law.  made  liable  by  this  act,  shall  be  liable  and  charge- 
able in  the  same  manner  as  the  heir  at  law  by 
force  of  this  act,  notwithstanding  the  lands,  tene- 
ments, and  hereditaments  to  him  or  them  devised 
shall  be  aliened  before  the  action  brought. 

traders'  estates  liable  to  simple  contract 

DEBTS. 

Traden'  e*.        IX.  And  be  it  further  enacted,  that  from  and 

faces  thai' 
asseU  to 


faces  ihaii^be  ^^^^  ^^^  passing  of  this  act,  where  any  person 


administered  being,  at  the  time  of  his  death,  a  trader  within 
cqQit/r'  ^  (be  true  intent  and  meaning  of  the  laws  relating 
to  bankrupts,  shall  die  seised  of  or  entitled  to  any 
estate  or  interest  in  lands,  tenements,  or  heredita- 
ments, or  other  real  estate,  which  he  shall  doc  by 
his  last  will  have  charged  with  or  devised  subject 
to  or  for  the  payment  of  his  debts,  and  wbicb 
would  be  assets  for  the  payment  of  his  debts  doe 
on  any  specialty  in  which  the  heirs  were  bound, 
the  same  shall  be  assets  to  be  administered  ut 
courts  of  equity  for  the  payment  of  all  the  just 
debts  of  such  person,  as  well  debts  due  on  simple 
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ontract  as  on  specialty ;  and  that  the  heir  or  heirs 
\t  law,  devisee  or  devisees  of  such  debtor,  and  the 
levisee  or  devisees  of  such  first-mentioned  devisee 
vr  devisees,  shall  be  liable  to  all  the  same  suits  in 
quity,  at  the  suit  of  any  of  the  creditors  of  such 
iebtor,  whether  creditors  by  simple  contract  or  by 
oecialtyy  as  they  are  liable  to  at  the  suit  of  ere- 
litors  by  specialty  in  which  the  heirs  were  bound: 
Provided  always,  that  in  the  administration  of  Creditors  by 
assets  by  courts  of  equity,  under  and  by  virtue  of  JJ^'jJ^jiU, 
this  provision,  all  creditors  by  specialty,  in  which 
the  heirs  are  bound,  shall  be  paid  the  full  amount 
yf  the  debts  due  to  them  before  any  of  the  credi- 
nrs  by  simple  contract  or  by  specialty,  in  which 
he  heirs  are  not  bound,  shall  be  paid  any  part  of 
their  demands.  (A:) 

(fc)  This  section  of  the  act  oorrespoDds  verbatim  with  the 
rtatQte  47  Geo.  3,  st.  2,  c.  74.  In  the  construction  of  that 
Nt  it  was  held,  that  a  party  to  come  within  it  must  have  been 
t  trader  at  his  death.  {KeeM  v.  RiUy,  3  Mer.  436 ;  Hitchon  v. 
Bmnett,  4  Madd.  180  )  It  was  decided  that  where  a  person 
who  was  a  trader  at  his  death  devised  his  real  estates,  subject 
to  the  pajrment  of  lefjracies,  the  purchaser  of  the  estate  from 
the  devisee  was  bound  to  see  to  tne  application  of  his  purchase 
money  in  satisfaction  of  the  legacies  charged  on  the  land,  not- 
vithsunding  their  liability  under  47  Geo.  3,  stat.  2,  c.  74,  to 
the  payment  of  the  simple  contract  debts.  ( Horn  v.  Horn, 
2  Sim.  &c  Stn.  448.)  And  where  real  estate  is  devised  sub- 
ject to  debts  and  legacies,  and  the  devisee  is  also  executor,  a 
Erchaser  or  mortgagee  from  him  of  the  real  estate  will  be 
hie  to  the  charge,  if  the  circumstances  of  the  transaction 
Kft>rd  intrinsic  evidence  that  the  mortgage  or  purchase-money 
*aa  not  to  be  applied  for  payment  of  the  debts  and  legacies. 
(  Watkins  v.  Cheek,  2  Sim.  &  Stu.  199.)  The  bankrupt  being 
^titled  to  one-third  part  of  freehold  property  in  his  own  right, 
and  to  another  third  as  heir  at  law  to  his  brother,  deposited  the 
title-deeds  of  the  property  with  his  banVers,  to  secure  ad- 
vances. The  personal  property  of  the  brother,  who  was  a 
tnder  subject  to  the  bankrupt  law,  was  insu6Scient  to  dis- 
charge his  debts,  and  therefore  his  third  of  this  property  was, 
under  11  Geo.  4  &c  1  Will.  4,  c.  47,  s.  9,  assets  for  payment 
of  his  debts ;  it  was  held,  nevertheless,  that  the  lie^  of  the 
hank  extended  to  the  two- thirds  of  the  estate,  in  preference 
to  any  claims  of  the  brother's  creditors.  (Ex  parU  Bain§, 
lMont.D.  &G.  492.) 

It  was  held,  that  persons  having  prior  ineumbranees  on  free- 
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hold  tnd  copyhold  estates,  of  which  a  trader,  who  died  intB* 
tate,  was  seised  at  the  time  of  his  death,  ought  not  to  be  vuAi 
parties  to  a  bill  for  payment  of  his  debts  out  of  his  real  eststa 
(  Parktr  v.  Fuller,  1  Russ.  &  Mylne,  656.) 

An  admission  of  the  debt  by  the  pefsonal  repreaentatif e  flf 
a  deceased  trader,  was  held  not  to  bmd  a  devisee  of  his  ml 
estate,  who  had  made  no  such  admission,  as  against  him  itM 
necessary  to  prove  the  original  existence  of  the  debt,  or  n 
acknowledgment  of  it  by  him.  (Putnam  ▼.  Batet,  3  Raft 
IBS  ;  see  Tulloek  y.  Dunn,  I  Ryan  k  Moodj,  416;  TredgiH 
¥.  Atkins,  2  Bam.  &  Cres.  23.)  A  devisee  is  not  bound  lir 
the  amount  of  a  claim  substantiated  against  the  ezecuton  a 
an  action  at  law  to  which  he  was  not  a  party.  (  Wiltm  r. 
Ltonard,  3  Beav.  373.) 

It  is  in  the  discretion  of  the  executor  or  administrator,  nods 
ordinary  circumstances,  to  plead  the  statute  of  limitatioos  toa 
debt  due  by  his  testator  or  intestate  or  not,  and  if  he  acts  hm 
Jide  in  not  pleading  it,  and  pays  the  debt,  the  payment  will  ^ 
good.  (Norton  v.  Frecker,  1  Atk.  526 ;  CatiUton  v.  A*- 
thaw.  Free.  Ch.  100  ;  Shewn  v.  Vandirhont,  1  Russ.  k  M. 
349 ;  2  Russ.  &  M.  75 ;  2  Wms.  Executors,  1282,  1283.) 
But  although  the  executor  is  not  bound  to  plead  the  ststott  ^ 
limitations,  yet  after  a  decree  in  a  creditor's  suit,  the  olnectios 
may  be  taken  against  any  other  creditors  coming  in  bemre  tke 
master,  whose  claims  are  barred  by  the  statute.  (Exftrtt 
Dfwdney,  15  Ves.  498.)  Such  objection  may  be  taken  bj 
the  residuary  legatee,  or  any  other  party  interested  in  the  ka^ 
before  the  master,  ootwithstanding  the  refusal  of  the  execslon. 
(SknMn  v.  Vanderhont,  1  Russ.  flc  M.  347.) 


PAROL  NOT  TO  DEMUR. 

In  setioM  by      X.  And  be  it  further  enacted,  that  from  and 
r  i?*ih*  *""  *^'^®'  ^^®  passing  of  this  act,  where  any  action, 
parol' •hall      suit,  or  Other  proceeding  for  the  payment  of  debtsi 
not  demar.     ^^  any  Other  purpose,  shall  be  commenced  or  pro- 
secuted by  or  against  any  infant  under  the  age  oi 
twenty-one  years,  either  alone  or  together  with 
any  other  person  or  persons,  the  parol  shall  pot 
demur,  but  such  action,  suit,  or  other  proceeding 
shall  be  prosecuted  and  carried  on  in  the  suns 
manner  and  as  effectually  as  any  action  or  sail 
could  before  the  passing  of  this  act  be  carried  on 
or  prosecuted  by  or  against  any  infant,  where, 
according  to  law,  the  parol  did  not  demur.  (0 

(/)  When  in  an  action  or  suit  the  plaintiff  or  defeodaat  ii 
an  infant,  in  many  cases  either  party  may  suggest  the  nooM" 
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of  the  infant,  and  pray  that  the  proceedings  may  be  deferred 
till  his  full  age,  or  (in  the  legal  phrase)  that  the  infant  may 
bare  his  age,  and  that  the  parol  may  demur  ;  that  is,  that  the 

E leadings  may  be  stayed ;  and  then  they  shall  not  proceed  till 
is  full  age,  unless  it  be  apparent  that  he  cannot  be  prejudiced 
thereby.  (3  Bl.  Comm.3()0;  2  Inst.  257,  291.)  But  this 
priTilege  was  alvrays  confined  to  an  infant  heir,  to  whom  lands 
oad  come  by  descent  from  the  specialty  debtor,  and  did  not  ex- 
tend to  an  infant  devisee  who  was  sued  for  a  specialty  debt  under 
3  &  4  Wm.  &  Marv,  c  14.  (Platket  v.  Beeby,  4  East,  485.) 
The  parol  demurred  in  equity  in  those  cases  only  in  which  it 
would  have  demurred  at  law.  (Priet  v.  Carver,  3  My.  it,  Cr. 
162.)  Where  the  heir  was  an  infant  a  doubt  was  expressed 
whether  a  decree  for  sale,  under  the  47  Geo.  3,  stat.  2,  c.  74, 
could  be  made  during  his  infancy,  as  the  parol  might  demur. 
(Ltehmtre^.  Brasier,  2  Jac.  &  Walk.  187.  See  Searthv. 
Cotton,  Jac.  R.  635,  n.)  All  cases  of  foreclosure  and  parti- 
tion, and  all  others  in  which  a  conveyance  is  required  from  an 
heir,  except  those  in  which  the  parol  would  demur  at  law,  are 
cases  in  which  a  day  is  given  to  show  cause  against  the  de- 
cree. The  above  statute  affords  no  remedy  in  such  cases, 
except  that  by  the  11th  section  it  enables  the  Court  to  take 
from  the  infant  the  legal  estate  of  property  decreed  to  be  sold 
for  the  payment  of  debts,  but  for  that  purpose  only.  In  other 
cases  in  which  a  conveyance  is  required  from  an  infant,  the 
law  remains  as  it  was  before.  Therefore  a  decree  of  foreclo- 
sure against  an  infant  must  give  the  infant  a  day  to  show  cause 
against  the  decree  after  he  attains  twenty-one,  notwithstand- 
ing the  10th  and  1 1th  sections  of  the  above  statute.  {Price  v. 
Carver,  3  Mylne  &  Cr.  157  ;  SehoUJield  v.  Heafield,  7  Sim. 
669  ;  see  Powyt  v.  Mamfeld,  6  Sim.  637.) 

Where  a  decree  has  been  made  aeainst  an  infant  defendant 
who  put  in  the  common  answer  by  his  guardian,  the  g^eneral 
rule  18,  that  such  defendant  on  coming  of  age  has  the  privilege 
of  putting  in  a  new  answer,  stating  a  different  case,  and  of 
going  into  evidence  in  support  of  that  case.  This  privilege 
does  not  extend  to  foreclosure  suits.  ( Keltall  v.  KeUall,  2 
M.  &  Keen,  409.)  In  a  foreclosure  suit,  a  day  having  been 
given  by  the  decree  to  the  infant  defendant,  the  heir  of  the 
mortgagor,  to  show  cause  against  it,  the  court  made  an 
Drder  under  staL  11  Geo.  4  &  1  W.  4,  c.  47,  s.  11,  directing 
an  immediate  conveyance  to  the  purchaser  by  the  infant. 
{Flood  V.  Sutton,  1  Flan.  &  Kelly,  179.) 

After  a  decree  and  order  in  further  directions  in  a  suit  by 
Breditors,  the  plaintiffs  discovered  that  there  was  an  infant 
tenant  in  tail  of  the  deceased's  real  estates  in  existence,  who 
W9M  bom  prior  to  the  filing  of  the  bill.  On  the  hearing  of  a 
mpplemental  suit,  by  which  the  infant  was  first  brought  before 
lie  court,  the  accounts  were  directed  to  l>e  taken  over  agam  as 
igainst  the  infant,  with  liberty  to  the  master  to  adopt  any  of 
he  accounts  before  taken,  if  he  should  find  it  beneficial  to  the 
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infant  so  to  do.  (  Baillit  v.  Jaek$on,  10  Sim.  167.)  In  a  id 
for  administering  the  property  of  a  person  deceased,  if  ■ 
infant  defendant  is  interested  in  the  real  estates,  the  oorf 
will  not  direct  those  estates  to  be  sold,  until  the  accosDiid 
the  personal  estate  have  been  taken,  and  the  cause  heodb 
further  directions,    {BailU$  r.  Jaehon,  10  Sim.  167.) 


C0NVSTANCE8  BT  INFANTS. 

infmnti  to  ^  XI.  And  be  it  further  enacted,  that  where  sif 
MCMondw^'suit  hath  been  or  shall  be  instituted  in  any  coot 
ordw-  or  ih«  q£  equity,  for  the  payment  of  any  debts  of  itf 
person  or  persons  deceased,  to  which  their  * 
or  heirs,  devisee  or  devisees,  may  be  subject 
liable,  and  such  court  of  equity  shall  decree 
estates  liable  to  such  debts,  or  any  of  them,  to  I 
sold  for  satisfaction  of  such  debt  or  debts,  and 
reason  of  the  infancy  of  any  such  heir  or  beiil 
devisee  or  devisees,  an  immediate  conveying 
thereof  cannot,  as  the  law  at  present  standfy^ 
compelled,  in  every  such  case  such  court  w 
direct,  and,  if  necessary,  compel  such  infant  tf 
infants  to  convey  such  estates  so  to  be  sold  (kf 
all  proper  assurances  in  the  law)  to  the  purcbastf 
or  purchasers  thereof,  and  in  such  manner  as  M 
said  court  shall  think  proper  and  direct;  iw 
every  such  infant  shall  make  such  convejaoc^ 
accordingly ;  and  every  such  conveyance  shall  be 
as  valid  and  effectual  to  all  intents  and  parpostf 
as  if  such  person  or  persons,  being  an  mfiuit  at 
infants,  was  or  were  at  the  time  of  executing  tbt 
same  of  the  full  age  of  twenty-one  years,  (m) 

(m)  An  application  under  this  section  for  an  infant  bar* 
devisee  to  convey  must  be  made  by  petition,  aod  w'^ 
motion.  {Anon,  1  Y.  &  ColL  75.)  An  infant  deriseeint" 
may  be  ordered  to  convey  under  this  section,  (^^''^ 
Prttor,  9  Sim.  135 ;)  and  the  conveyance  must  be  ntM  7 
the  proper  assurance  which  by  law  is  now  reqoiied  fBi^ 
tenant  m  tail,  (liadeliffe  v.  Ecclet,  1  Keen,  ISO.)  ^ 
section  of  the  act  extends  to  a  case  where  the  deeM  *" 
sale  of  the  estate  was  made  prior  to  the  act.  (Cftgy**?^ 
TetMant,  2  Russ.  &  Mylne,  74.)  Where  a  teststor  den^ 
bis  estate  to  two  persons  as  tenants  in  common  in  fee,  tad  ott 
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f  them  died  after  the  testator,  leaving  an  infant  heir ;  in  a 
leditOTs'  soit,  after  a  decree  for  sale  of  the  estate,  the  infant 
leir  was  ordered  to  join  in  the  conveyance  to  the  purchaser 
nder  this  section  of  the  act.  (Brook  v.  Smith,  2  Russ.  & 
iylne,  73.) 


CONVEYANCES  BY  PERSONS  HAYING  LIMITED 

INTERESTS. 

XIL  And  be  it  further  enacted,  that  where  any  Persons bav- 
lands,  tenements,  or  hereditaments,  hath  been  or  |"J^J,'iJjy"" 
shall  be  devised  in  settlement  by  any  person  or  eoavey  Ui« 
persons  whose  estate  under  this  act,  or  by  law,  or  e«ite  u  or- 
by  his  or  their  will  or  wills,  shall  be  liable  to  the  d«red  to  u 

eyment  of  any  of  his  or  their  debts,  and  by  such 
vise  shall  be  vested  in  any  person  or  persons  for 
life  or  other  limited  interest,  with  any  remainder, 
Bmitation,  or  gift  over,  which  may  not  be  vested, 
or  may  be  vested  in  some  person  or  persons  from 
whom  a  conveyance  or  other  assurance  of  the  same 
cannot  be  obtained,  or  by  way  of  executory  devise, 
and  a  decree  shall  be  made  for  the  sale  thereof  for 
the  payment  of  such  debts  or  any  of  them,  it  shall 
lie  lawful  for  the  court  by  whom  such  decree  shall 
be  made,  to  direct  any  such  tenant  for  life,  or  other 
person  having  a  limited  interest,  or  the  first  execu- 
tory devisee  thereof,  to  convey,  release,  assign, 
tanender,  or  otherwise  assure  the  fee  simple  or 
other  the  whole  interest  or  interests  so  to  be  sold 
to  the  purchaser  or  purchasers,  or  in  such  manner 
tt  the  said  court  shall  think  proper ;  and  every 
inch  conveyance,  release,  surrender,  assignment, 
or  other  assurance,  shall  be  as  effectual  as  if  the 
person  who  shall  make  and  execute  the  same  were 
teised  or  possessed  of  the  fee  simple  or  other  whole 
estate  so  to  be  sold,  (n) 

(s)  It  had  been  decided  that  where  it  is  necessary  to  resort 
to  the  real  assets  of  a  deceased  debtor  for  payment  of  his  debts, 
1^  court  might  direct  the  money  to  be  raised  by  mortgage 
^^i>tead  of  sale,  and  might  also  direct  the  infant  heir  or  devisee 
of  the  debtor  to  convey  the  estate  to  the  mortgagee.  (Holnu 
V.  WiUkmt,  8  Sim.  567.)    In  Smethurst  v.  Longtoorth,  7  Law 
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Jouni.  N.  S.  Chanc  18,  it  was  held  that  the  court  wai 
aathorized  to  direct  a  mortgage  of  an  infant's  estate  for  pt] 
ment  of  the  ancestors  debts. 


The  sUt.  2  &  9  Vict.  c.  60,  afler  reciting 
Uth  and  12th  sections  of  the  stat.  11  Geo.  4 
1  Will.  4,  c.  47,  and  that  doubts  were  entertained 
whether  the  above  sections  authorized  courts  of 
equity  to  direct  mortgages  as  well  as  sales  to  be 
made  of  the  estates  of  slich  infant  heirs  or  devisecf* 
or  of  lands,  tenements,  or  hereditaments  so  deviied 
in  settlement  as  aforesaid,  and  also  to  authorise 
such  sales  and  mortgages  to  be  made  in  cases 
where  such  tenant  for  life,  or  other  person  having 
a  limited  interest,  or  such  first  executory  devisees 
Recited  pro-  aforesaid,  is  an  infant,  enacts,   **  That  the  said 
ii*OM.7aDd  hereinbefore  recited  provisions  of  the  said  act  sbaD 
iwiii.4,c.47,  extend  and  the  same  are  hereby  extended  to  autho* 
uthoriie  ^    rize  courts  of  equity  to  direct  mortgages  as  weQ 
wai'u'uiei  **  **^®*  *®  ^  made  of  the  estates  of  such  infant 
ofMuica.      heirs  or  devisees,  and  also  of  lands,  tenements,  or 
hereditaments  so  devised  in  settlement  as  afor^ 
said,  and  to  authorize  such  sales  and  mortgages  to 
be  made  in  cases  where  such  tenant  for  life,  or 
other  person  having  a  limited  interest,  or  such  fint 
executory  devisee  as  aforesaid,  is  an  infant." 
RorpiM  or         The  second  section  enacts,  "  That  when  <07 
ul^floinarch  ^^^  ^^  mortgage  shall  be  made  in  pursuance  of 
Mie  or  raort-  the  said  rccitcd  act  or  this  act,  the  surplus  (if  anj) 
iSfod'^nriio  of  the  money  raised  by  such  sale  or  mortgage 
**"he"*sM*'  which  shall  remain  after  answering  the  purposes 
M  tokTor      for  which  the  same  shall  have  been  raised,  ami 
w^d'Cve    <J®^f*y""g  all  reasonable  costs  and  expenses,  shall 
done.  be  considered  in  all  respects  of  the  same  natare 

and  descend  or  devolve  in  the  same  manner  as  the 
estate,  or  the  lands,  tenements,  or  hereditameDts 
so  sold  or  mortgaged,  and  shall  belong  to  the  aain^ 
persons,  be  subject  to  the  same  limitations  and 
provisions,  and  be  applicable  to  the  same  purpos^ 
as  such  estate  or  such  lands,  tenements,  or  heredi- 
taments would  have  belonged  and  be  subject  and 
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sipplicable  to  in  case  no  such  sale  or  mortgage  had 
lieen  made. 

IRELAND. 

XIII.  And  be  it  further  enacted,  that  nothing  in  Not  to  repeal 
this  act  shall  extend  or  be  deemed  or  construed  to  (it)  reiaung ' 
extend  to  repeal  or  alter  an  act  made  by  the  parlia-  *<>  J**»J»  **■• 
ment  of  Ireland,  in  the  thirty- third  year  of  the  reign 
of  King  George (o)  the  First,  intituled  "  An  Act 
for  the  better  securing  the  Payment  of  Bankers' 
Notes,  and  for  providing  a  more  effectual  Remedy 
for  the  Security  and  Payment  of  the  Debts  due  by 
Bankers."  (p) 

(o)  The  follo^Dg  words  are  here  omitted  by  mistake :  "  the 
Second,  intituled  An  Act  for  repealing  an  act  passed  in  this 
kingdom  in  the  eighth  year  of  the  reign  of  King  George." 

(p>  By  the  3d  section  of  the  Irish  stat.  33  Geo.  2,  c.  14,  all 
«Uq>oation8  after  10  Mav,  1760,  by  bankers  of  real  or  leasehold 
estates,  or  any  interest  therein,  to  or  for  any  children  or  grand- 
children of  any  banker,  are  void  against  creditors,  though  for 
valuable  consideration,  and  though  not  creditors  at  the  time. 


(     494    ) 
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ESTATES. 

3  &  4  William  IV.  c.  104. 

An  Act  to  render  Freehold  and  Copyhold  Estates 

•  Sk.  Assets  for  the  Payment  of  Simple  anc^  Contract 

Debts. 

[29th  August,  1833.] 

Whereas  it  is  expedient  that  the  payment  of  the 
debts  of  all  persons  should  be  secured  more  efiec- 
tually  than  is  done  by  the  laws  now  in  force ;  be  it 
therefore  enacted  by  the  king's  most  excellent 
majesty,  by  and  with  the  advice  and  consent  of  the 
lords  spiritual  and  temporal,  and  commons,  in  this 
present  parliament  assembled,  and  by  the  authori^ 
of  the  same,  that  from  and  aAer  the  passing  of  this 
Freehold  and  act,  when  any  person  shall  die  seised  of  or  entitled 
MutHTio  all  to  ^^y  estate  or  interest  in  lands,  tenements,  or 
caMi  lo  be     hereditaments,  corporeal  or  incorporeal,  or  other 
paymcDt  or*  Tcal  estate,  whether  freehold,  customaryhold,  or 
•tmpieeoD-    copyhold,  which  he  shall  not  by  his   last  will 
ciaHy  dcbtT  have  charged  with  or  devised  subject  to  the  pay- 
ment of  his  debts,  the  same  shall  be  assets  to  be 
administered  in  courts  of  equity  for  the  payment 
of  the  just  debts  of  such  persons,  as  well  debts  due 
on  simple  contract  as  on  specialty ;  and  that  the 
heir  or  heirs  at  law,  customary  heir  or  heirs,  devisee 
or  devisees  of  such  debtor,  shall  be  liable  to  lU 
the  same  suits  in  equity  at  the  suit  of  any  of  the 
creditors  of  such  debtor,  whether  creditors  by  sim- 
ple contract  or  by  specialty,  as  the  heir  or  heirs  at 
Jaw,  devisee  or  devisees  of  any  person  or  persooB 
who  died  seised  of  freehold  estates  was  or  were 
before  the  passing  of  this  act  liable  to  in  respect  of 
such  freehold  estates  at  the  suit  of  creditors  by 
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specialty  in  which  the  heirs  were  hound  :  provided 
alwaySy  that  in  the  administration  of  assets  by 
courts  of  equity  under  and  by  virtue  of  this  act  all 
creditors  by  specialty  in  which  the  heirs  are  bound 
sball  be  paid  the  full  amount  of  the  debts  due  to 
them  before  any  of  the  creditors  by  simple  contract 
or  by  specialty  in  which  the  heirs  are  not  bound 
sball  be  paid  any  part  of  their  demands,  (a) 

(«)  Hie  Stat.  3  &  4  Will.  4,  c.  104,  makes  freehold  estates  Decbioo*  ob 
sabieet  to  simple  contract  debts,  which  were  before  subject  to  this  autnte, 
speinaity  debts ;  but  it  applies  only  to  estates  which  the  tes- 
tator hais  not  charged  or  deoiied  sutject  to  the  paifment  of  hit 
debts.  All  estates  subject  to  the  payment  of  debts  will  not 
be  liable  to  be  sold  without  the  intervention  of  a  court  of 
equity ;  and  the  role  that  a  charge  of  debts  is  equivalent  to  a 
trust  to  sell  for  the  payment  of  debts,  leaves  the  distinction 
between  estates  subjected  to  the  payment  of  debts  by  the  will 
of  the  debtor,  and  estates  subject  to  debts  by  the  operation  of 
the  law  precisely  as  it  was  before  that  act.  {Ball  t.  Harris, 
4  My.  &  Ct,  264.) 

A  testator,  after  bequeathing  a  number  of  ^  pecuniary  lega- 
cies to  different  persons,  and  giving  a  certain  neld  to  bis  god* 
SOD,  directed  that  all  his  debts  and  the  above  legacies  should 
be  peid  and  discharged  within  six  months  after  his  decease  ; 
and  all  the  rest  and  residue  of  bis  estate,  both  real  and  per- 
■ooai,  he  gave  to  N.    The  personal  estate  provipg  insufficient 
to  nay  the  debts  and  legacies,  it  was  held,  upon  demurrer  to  a 
bill  by  some  of  the  legatees  seeking  to  charge  their  legacies  oa 
the  real  estate,  which  passed  under  the  residuary  devise  to  N., 
fintfthat  there  was  no  equity  in  favour  of  pecuniary  legatees 
to  have  the  assets  marshalled,  so  as  to  throw  the  debts  on  the 
real  estate  devised  to  N. ;  but  secondl^r,  that  both  the  debts 
and  leffacies  were,  by  the  words  of  the  will,  effectually  charged 
upon  uat  estate.    In  this  case  it  was  contended,  that  as  the 
will  was  executed  subsequently  to  the  passing  of  the  act  3  &  4 
Will.  4,  c.  104,  and  as  every  testator  must  be  presumed  to  be 
eognixant  of  the  law,  the  testator  knew  that  nis  debts  were 
chargeable  by  statute  on  his  real  as  well  as  on  his  personal 
estate,  and  of  course,  therefore,  when  he  made  his  will,  meant 
that,  in  the  event  of  the  personalty  proving  insufficient  to 
answer  both  hb  debts  and  legacies,  the  former  should  be 
thrown  upon  the  real  estate.    It  was  said,  however,  by  Lord 
CMtmAam,  C,  that  he  could  not  feel  justified  in  departing 
from  the  rules  established  in  the  cases  which  preceded  the 
3  &  4  Will.  4,  c.  104,  on  account  of  the  very  beneficial  pro- 
visions of  that  act.    To  do  so  would  create  ereat  confusion, 
and  mueh  uncertainty  and  litigation ;  and  tne  provisions  of 
that  act  could  have  no  bearing  upon  the  constructioa  of  a 
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charge  of  legacies ;  and,  indeed,  at  to  debts,  a  charge  by  the 
will  was  not  inoperative  in  consequence  of  that  act.  (  MirJumu 
T.  Seaijt  2  My.  &c  Cr.  695.  698,  708.) 

It  has  been  already  stated,  that  under  the  stat.  3  &  4  WilL 
4,  c  106,  8.  3,  {anUt  p*  437,)  an  heir  to  whom  lands  aie 
devised  by  his  ancestor  takes  them  as  devisee  to  all  purposei. 
Where  real  estates  are  devised  to  the  heir,  althoufffa  for  caertaia 

S purposes  he  takes  by  descent,  yet.  as  between  him  and  the 
evisees  of  other  parts  of  the  tesutor's  estates,  the  estalei 
devised  to  the  former  are  not  to  be  applied  in  payment  of  tke 
debts  in  prionty  to  the  estates  devised  to  the  latter,  thoogh 
the  creditors  of  a  testator  l)ave  a  right  to  resort  to  the  esiaia 
devised  to  the  heir,  in  priority  to  the  other  devised  estates,  yet 
the  heir  is  entitled  to  contribution  from  the  other  devisees  to 
the  extent  to  which  his  estate  may  be  exhausted  by  debts. 
(^Biederman  v. Seymour,  3  Beav.  368.) 

Where  a  party  dies  without  heirs,  and  his  land  escheats  lo 
the  lord,  it  is  applicable  to  payment  of  debts  under  the  stat. 
3  &  4  Will.  4,  c.  104,  but  whether  it  is  so  applicable  ia 
priority  to  estates  specifically  devised  seems  to  be  questionable. 
(^Evant  V.  firown,  6  Jur.  380.) 

To  a  suit  for  administering  the  real  assets  of  a  testator, 
under  3  &  4  Will.  4,  c.  104, 3ie  heir,  as  well  as  the  devisee, 
is  a  necessary  party.    (Brov/fi  v.  Weathm-by,  10  Sim.  125, 
overruling  Weeh  v.  Evans,  7  Sim.  646.) 
Simple  coo-       Before^his  act.  lands  were  not  liable  to  the  pajrment  of 
iraci  debu,     simple  contract  debts,  except  those  of  traders  by  stat.  47  Geo.  3, 
^^^  st.2,c.74;  andllGeo.4&l  Will.4,c.47,(fliifs, p. 486,487.) 

Debts  by  simple  contract  are  such,  where  the  contract  upoo 
which  the  obligation  arises  is  neither  ascertained  by  matter  of 
record,  nor  yet  by  deed  or  special  instrument,  but  by  oral  evi- 
dence, the  most  simple  of  any ;  or  by  notes  unsealed,  which 
are  capable  of  a  more  e^y  proof,  and  (therefore  only)  better 
than  a  verbal  promise.  It  is  easy  to  see  in  what  a  vast  varied 
of  obligations  this  last  class  may  be  branched  out,  through  the 
numerous  contracts  for  money,  which  are  not  only  expressed 
by  the  parties,  but  virtually  unplied  in  law.  (2  Bl.  Comni. 
466) 

A  person  who  was  a  lunatic,  but  had  not  been  found  to  be 
fo  by  inouisition,  died  seised  of  a  small  freehold  estate,  but  not 
possessed  of  any  personal  property.  His  step-father  had  re- 
ceived the  rents  of  the  estate,  and  had  expended  more  thaa 
the  amount  of  them  in  maintaining  the  lunatic ;  he  also  paid 
the  lunaticV  funeral  expenses.  It  was  held,  that  he  was  aot 
entitled  under  3  &  4  Will.  4,  c.  104.  to  be  paid  either  ^ 
surplus  expenditure,  or  the  amount  of  the  funeral  expensei 
out  of  the  lunatic*s  freehold  estate.  (Carter  v.  Beard,  10 
Sim.  7.)  See  Rogers  v.  Price,  3  Y.  &  Jerv.  28,  where  it  was 
held  that  an  executor,  who  has  assets  sufficient  for  the  pa^ 
pose,  is  liable*  upon  an  implied  promise,  to  pay  for  a  fonsral 
suitable  to  the  degree  of  his  testator,  furdabed  by  the  direc- 
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om  of  a  tbird  person.  In  Wentwortk  v.  Tabb,  (1  Y.  &  Coll. 
Im  C.  171,)  it  was  decided  that  in  the  case  of  necessaries  sup- 
lied  to  a  lunatic,  the  law  raises  a  contract  by  implication  on 
be  part  of  the  lunatic,  under  which  the  amount  of  such 
laoeasaries  may  become  payable  as  a  debt  out  of  his  real  or 
lenonal  assets,  on  a  bill  filed  for  the  administration  of  those 
iSBSta.  (See  ilanbv  v.  Scott,  1  Sid.  112;  Baiter  v.  Earl 
Fartsmouth,  7  D.  &  R.  614 ;  5  B.  &  C.  170 ;  Brown  t.  Jod- 
rr«i/,  3  Carr.  &  P.  30 ;  Mood.  &  M.  105;  Danev.  Lady 
KtrlciDoIi,  8  Carr.  &  P.  679.  See  Shelford  on  Lunatics,  407 
—414.) 

A  trustee  who  has  committed  a  breach  of  trust  by  mis- 
^'pplyxnff  the  trust  fund,  is  considered  only  as  a  simple  con- 
tract debtor  to  his  cettui  que  trust,  (  Vernon  v.  Vaudry,  2  Atk. 
119;  Cox  V.  Bateman,  2  Ves.  sen.  19  ;  see  Perry  v.  Phelipt, 
4  Yes.  116.)    But  an  acknowledgment  by  a  trustee  under  his 
band  and   seal,  that  he  alone  haid  received  the  whole  trust 
mooey   for  the  purposes  of  the   trust,  {Gifford  v.  ManUy, 
C«s.  temp.  Talbot,  109,)  or  any  general  words  amounting  to  a 
ooTenant  on  his  part,  will  make  him  a  debtor  by  specialty ;  and 
in  equity,  undertaking  to  perform  the  trusts  is  equivalent  to 
executing  the  deed.  {Lord  Montford  v.  Lord  Cadogan,  19  Ves. 
638.)     Before  this  act  freehold  estates  were  not  assets  for  the 
payment  of  simple  contract  creditors,  (8  Ves.  384,)  although 
m  some  cases  they  acquired  a  right  against  the  real  estate  by 
marBhalling.     (12  Ves.  154.)    The  principle  of  marshalling 
was,  that  a  person  who  had  two  funds  to  which  he  might 
resort  for  payment  of  a  debt,  should  not  by  his  choice  disap- 
point anotner  who  had  only  one,  but  the  latter  should  stand  in 
the  place  of  the  former.  (  Trimmer  v.  Bayne,  9  Ves.  209.)  This 
rale  was  applied  where  a  person  had  a  double  fund  to  resort 
to,  and  another  person  had  a  demand  upon  one  fund  only,  in 
which  case  the  court  turned  the  person  having  the  double  fund 
upon  that  which  was  not  liable  to  the  other  person's  demand, 
in  order  to  leave  that  fund  open  to  the  latter.    {Att.  Gen,  v. 
Tyndall,  Ambl.  615.)    And  therefore,  if  a  mortgagee  ez- 
^usted  the  whole  personal  estate  in  payment  of  his  debt,  the 
simple  contract  creditors  of  the  mortgagor  were  entitled  to 
<^d  in  the  place  of  the  mortgagee  against  the  freehold  estate, 
(or  the  proportion  of  the  mortgage  which  had  been  paid  out  of 
^  personal  estate.    (Aldrich  v.  Cooper,  8  Ves.  391.)    And 
where  it  is  necessary  for  the  payment  of  creditors,  that  the 
mortgagee  of  freeholds  and  copyholds  should  be  compelled  to 
^e  his  satisfaction  out  of  the  lattet*,  and  he  takes  it  out  of  the 
lOnner,  those  creditors  who  are  thereby  disappointed  may  stand 
10  his  place  as  to  the  copyhold  estate,  {Aldrieh  v.  Cooper,  8 
Ves.  382,)  although  the  mortgage  of  the  copyhold  was  distinct 
i^oiD,  and   subsequent  to,  the  .mortgage  of   the  freeholds. 
{Owrnney,  Edwards,  2  Russ.  289.)    So  also  legatees  were 
entitled  to  stand  in  the  place  of  specialty  creditors,  who  were 
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paid  out  of  the  personal  estate,  againsc  estates  deaoended,  bit 
not  against  specific  devisees,  unless  the  estates  were  deTimi 
subject  to  debts  or  a  mortgage.    (8  Ves.  396,  397.) 

Formerly  copyholds  were  not  liable  to  soi  exteat; 
(Park.  R.  195 ;  Drury  v.  Man,  1  Atk.  96;)  and  neither  ike 
crown  nor  the  subject  was  allowed  to  take  copyhold  teDemeatt 
held  in  fee  or  for  lives  in  execution,  (8  Ves.  394,)  yet  it  «v 
said  that  leases  for  years  of  copyhold  tenements  granted  hj 
▼irtue  of  a  licence  from  the  lord,  may  be  taken  in  ezecvtioB, 
that  being  a  common  law  interest.  (3  Prest.  Abstr.  351.) 
Before  the  stat  1  &  2  Vict  c.  110,  copyhold  lands  could  dbi 
be  taken  in  execution  upon  a  judgment;  (^Canncn  ▼.  Paik, 
Vin.  Abr.  Copyhold,  (6.  e.)  pi.  6 ;  2  £q.  Cas.  Abr.  226; 
pi.  6;)  nor  be  seized  upon  an  outlawry,  because  it  wooU 
nave  been  prejudicial  to  the  lord  of  the  manor.  (2Uz  v* 
Budd,  Park.  R.  190.)  But  it  seems  that  they  may  be  «• 
Questered;  (^Dunktey  \.  Scribnor,  2  M add.  443;  Marqnit^ 
Carmarthen  v.  Hawton,  3  Swaniit294;)  although  the  seques- 
tration will  not  be  revived  against  the  heir  of  the  party  wk 
was  sequestered;  (Whitehead  v.  Harri$4m,  1  Barn.  K.  B. 
431 ;)  and  they  are  within  the  rules  as  to  marshalling  awifW 
{Aldrich  ▼.  Cooper,  8  Ves.  388  ;  2  Pow.  on  Mortg.  263,  n.) 
But  a  trust  of  copyholds,  which  descended  according  to  tbe 
rules  of  the  common  law,  was  assets  in  the  hands  of  tk 
heir  of  the  cestui  que  trust,  as  the  customary  descent  ii  a 
that  case  broken.  (Kelly  t.  Kelly,  2  £q.  Cas.  Abr.  509, 
pi.  4.) 

By  Stat.  I  &  2  Vict  c.  110,  s.  11,  all  real  estates,  includio| 
lands  and  hereditaments  of  copyhold  or  customary  tenure,  a 
which  the  person  against  whom  execution  is  sued,  was  seised 
at  the  time  of  entering  up  such  judgment,  or  at  any  tims 
afterwards,  or  over  which  be  had  alone  a  power,  may  be  takes 
in  execution ;  but  the  person  taking  such  lands  in  execution  is 
liable  to  the  performance  of  the  services  due  to  the  lord  of  tiis 
manor.    (S^  ante,  p.  282.) 

Before  this  act  copyhold  estates  were  not  liable,  either  at 
law  or  in  equity,  to  the  debts  of  a  testator  any  further  than  1m 
charged  them.  (Aldrieh  v.  Cooper,  8  Ves.  393.)    But  where  s 
testator,  having  both  freehold  and  copyhold  estates,  chai]§;ed 
all  his  real  estates  with  the  payment  of  his  debts,  if  he  had  sar- 
rendered  the  copyhold  to  the  use  of  his  will,  the  freehold  sad 
copyhold  would  have  been  applied  rateably :  but  if  be  bad  bM 
surrendered  the  copyhold,  it  would  not  have  been  applied  wvl 
the  freehold  was  exhausted.  (Growcock  v.  Smith,  2  Cox, 397; 
Coombes  v.  Gibstm,  1  Br.  C.  C.  273 ;  Kentish  ▼.  Kentisk,  3  Br. 
C.  C.  257.)    But  equity  would,  before  the  statute  55  Geo*  ^' 
c.  192,  supply  a  surrender  to  the  use  of  a  will  where  a  maniM 
intent  to  charge  copyholds  with  debts  appeared  in  tbeviO. 
(Drake  v.  Robinson,  1  P.  Wms.  443;  Bateman  t.  Bateme», 
I  Atk.  421 .)    As  to  copyholds  being  chained  by  a  will,  ^ 
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otl  T.  Wmten,  2  Yes.  &  Bea.  269 ;  Godol^hin  v.  Prnimek, 

Yes.  sen.  271 ;   Doe  d.  C/arfc«  ▼.  LudUim,  7  Bing.  275; 

anaids  ▼•  I't/lAam,  Turn.  &  Russ.  418. 

Copyholds  were  not  within  the  stat.  3  &  4  Will.  &  Mary, 

,  14,  nor  the  47  Geo.  3,  st.  2,  c  74,  nor  the  11  Geo.  4  and 

Will.  4,  c.  47,  and  consequently  before  the  above  act  were 

oi  Ittble  to  specialty  debts,  or  debts  of  traders. 

Althoaffh  an  heir  at  law  is  bound  by  specialty  debts  in  re-  Porehaacr  not 
pect  of  mehold  lands  descended,  yet  a  purchaser  of  such  H^^l*  ^ 
ajids,  without  notice  of  any  debts,  was  never  held  to  be  sub-  ^^^ 
ject  to  thom.  The  statute  of  fraudulent  devises  was  always 
aomidered  as  placing  a  devisee  on  ezactlv  the  same  footing 
as  an  heir  at  law,  although  the  contrary  had  been  ineffectually 
attempted  to  be  established.  (  Matthewt  v.  Jimei ,  2  Anstr.  506.') 
Equity  will  however,  on  behalf  of  creditors,  grant  an  injunc- 
tion against  a  purchaser  to  restrain  payment  of  the  purchase 
money  to  the  heir.  {Green  v.  Lowe»t  3  Br.  C.  C.  217.)  And 
as  simple  contract  creditors  under  the  47  Geo.  3,  st.  2,  c.  74, 
were  neld  to  stand  in  this  respect  in  the  same  situation  as 
spnaalty  creditors  under  the  statute  of  fraudulent  devises, 
(WoodgatB  V.  Woodgate,  Sugd.  Y.  &  P.  526,  n.  8  ed.;  3  Id. 
153,  10  ed.),  so  it  is  conceived  they  will  under  this  act,  and 
dkat  a  purchaser  of  lands  from  an  heir  or  devisee  will  not  be 
liable  to  the  pajrment  of  the  simple  contract  debts  of  the 
infeestate  or  testator. 


(     500     ) 


APPORTIONMENT  OF  RENTS  AND 
PERIODICAL  PAYMENTS. 

4  &  5  William  IV.  c.  22. 

An  Act  to  amend  an  Act  of  the  eleventh  ffcar  tj 

King  George  the  Second,  respecting  the  Appcr- 

tionment  oj  Rents,  Annuities,  and  other  Periodkd 

Payments,  (a) 

[16th  June.  1834.] 

THE  STATUTE  11  GEO.  2,  C.  19,  S.  15,  RECITED  A$9 

EXTENDED. 

Recital  of      Whereab  by  an  act  passed  in  the  eleventh  year  of 
J!Vi,"w,bV  ^^6  ""^'g"  ^^  ^'8  majesty  king  George  the  Secomi, 
which  rcoit    intituled,  "  An  Act  for  the  more  effectual  securing 
I^rvTrabie       the  Payment  of  Rents,  and  preventing  frauds  hf 
from  aoder-   Tenants,"  it  was  enacted,  that  where  any  tenant 
where  tenanti  for  life  should  happen  to  die  before  or  on  the  daj 
before  ibe^    on  which  any  rent  was  reserved  or  made  payable 
rem  wai        upon  any  demise  or  lease  of  any  lands,  tenements, 
payable.        ^j.  hereditaments  which  determined  on  the  death 
of  such  tenant  for  life,  the  executors  or  adminis- 
trators  of  such  tenant  for  life  should  and  roigbt,  m 
an  action  on  the  case,  recover  of  and  from  sucn 
undertenant  or  undertenants  of  such  lands,  tene- 
ments, or  hereditaments,  if  such  tenant  for  ^ 
die  on  the  day  on  which  the  same  was  made  p>y' 
able  the  whole,  or  if  before  such  day  then  a  p^ 
portion  of  such  rent  according  to  the  time  so^ 
tenant  for  life  lived  of  the  last  year  or  quarter  of 
a  year,  or  other  time  in  which  the  said  rent  «tf 
growing  due  as  aforesaid,  making  all  just  allow- 
ances, or  a  proportionable  part  thereof  resj*^ 
tively :  and  whereas  doubts  have  been  entertains 
whether  the  provisions  of  the  said  act  apply  ^ 
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every  case  in  which  the  interests  of  tenants  de- 
termine on  the  death  of  the  person  by  whom  such 
interests  have  been  created,  and  on  the  death  of 
any  life  or  lives  for  which  such  person  was  en- 
titled to  the  lands  demised,  although  every  such 
case  is  within  the  mischief  intended  to  have  been 
remedied  and  prevented  by  the  said  act;  and  it 
is  therefore  desirable  that  such  doubts  should  be 
removed  by  a  declaratory  law :  and  whereas,  by 
law,  rents,  annuities,  and  other  payments  due  at 
fixed  or  stated  periods  are  not  apportionable  (un- 
less express  provision  be  made  for  the  purpose), 
from  which  it  often  happens  that  persons  (and 
their  representatives)  whose  income  is  wholly  or 
principally  derived  from  these  sources  by  the  de- 
termination thereof  before  the  period  of  payment 
arrives,   are  deprived  of  means   to  satisfy  just 
demands;  and  other  evils  arise  from  such  rents, 
annuities,  and  other  payments  not  being  appor- 
tionable, which  evils  require  remedy  :  Be  it  there-  Rcots  re- 
fore   enacted  and  declared  by  the  king's  most  JJ22*deter. 
excellent  majesty,  by  and  with  the  advice  and  mining  on  the 
consent  of  the  lords  spiritual  and  temporal,  and  perwn^mak- 
commons,  in  this  present  parliament  assembled,  fas  tben 
and  by  the  authority  of  the  same,  that  rents  re- ilr^ify  icMot 
served  and  made  payable  on  any  demise  or  lease  [j*'*L'*'^j?*' *" 
of  lands,  tenements,  or  hereditaments  which  have  the  lenaat 
been  and  shall  be  made,  and  which  leases  or  de-  {J'l^J^^''*' 
raises  determined  or  shall  determine  on  the  death  tidend  m 
of  the  person  making  the  same  (although  such  p,oti!|ou  of 
person  was  not  strictly  tenant  for  life  thereof),  or  recited  Mt. 
on  the  death  of  the  life  or  lives  for  which  such 
person  was  entitled  to  such  hereditaments,  shall, 
so  far  as  respects   the  rents  reserved  by  such 
leases,  and  the  recovery  of  a  proportion  thereof  by 
the  person  granting  the  same,  his  or  her  executors 
or  administrators  (as  the  case  may  be),  be  con- 
sidered as  within  the  provisions  of  the  said  recited 
act. 

(a)  The  Ut  section  of  4  &  6  Will.  4,  c.  22,  does  not  appear 
to  provide  for  the  case  of  a  lease  made  by  a  tenant  in  fee  to  a 
teaant  for  life  reserving  rent,  and,  therefore,  where  such  a  lease, 
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haying  been  granted  before  the  passing  of  the  act,  determiiMfi 
by  the  death  of  the  lessee  for  hfe  between  two  rent  days,  the 
zent  is  lost  and  cannot  be  apportioned.    The  act  in  tlus  sec- 
tion appears  to  contemplate  two  cases  only ;  viz.  the  case  of  a 
lease  determining  on  the  death  of  the  lessor,  and  the  case  of  a 
'  lease  determining  on  the  death  of  the  life  for  which  the  lesacnr  was 
entitled.    And  even  if  the  lease  were  granted  after  the  paaaii^ 
of  the  act,  it  may  be  doubted  whether  such  a  case  falls  within 
the  2nd  section.     (I  Wms.  Executors,  661,  n.   3rd  ed.) 
Prior  state  of  Before  the  stat  11  Geo.  2,  c.  19,  if  the  lessor  tenant  for  life 
law.  died  within  the  half  year,  at  the  end  of  which  rent  was  doe, 

the  rent  reserved  upon  a  lease  not  made  in  execution  of  s 
power  was  lost,  because  the  representatives  could  not  recover 
a  part.  The  principle  was,  that  a  contract  cannot  be  appo^ 
tioned,  and  that  under  a  lease,  with  a  periodical  reservation  si 
rent,  the  contract  for  the  payment  of  each  portion  is  H*«f^n#i 
and  entire.  (I  Swanst  338»  n.)  In  some  cases  the  law  quali- 
fied this  principle  ;  but  in  no  case  with  respect  to  time ;  (Co. 
litt.  292  b. ;  10  Rep.  128,)  and  courts  of  equity  did  not  adniit 
an  apportionment  of  rent  in  respect  of  time.  {Jenner  v.  Mor- 
gan, 1  P.  Wms.  392 ;  Hay  v.  Palmer,  2  P.  Wma.  502  ; 
tkatn  V.  AUuni,  2  Vem.  204.)  In  covenant,  as  between  I 
and  lessee,  where  the  action  is  personal,  and  upon 
privi^  of  contract,  and  on  that  account  transitory,  as  any 
other  personal  contract  is,  the  rent  is  not  apportionable,  bat  it  ii 
in  an  action  of  covenant  by  the  lessor  against  the  aangnee  of 
the  lessee,  for  the  condition  of  such  assignee  is  in  point  of  law 
different  from  that  of  a  lessee  chargeable  on  the  printy  of 
contract.  {Steven$on  ▼.  Lambird,  2  East,  575.)  The  aiaL 
11  Geo.  2,  c.  19,  s.  15,  provided,  that  where  a  lessor  tenant 
for  life  should  die  before  the  rent  day,  his  executors  might  re- 
cover from  the  tenant  a  proportionate  part  of  rent  so  growiiig 
due,  making  all  just  allowances.  The  Irish  statute  23  &  S4 
Geo.  3,  c.  46,  provides  for  a  similar  apportionment  wheie  the 
cestui  que  vie  of  an  estate  per  autre  vie  dies  before  the  rent  day, 
a  case  not  provided  for  by  the  last  quoted  English  statute, 
although  it  was  admitted  to  be  a  case  within  its  mischief. 
(3  Taunt  331.  See  Wms.  Executors,  542,  660,  3rd.  ed.) 
The  statute  11  Geo.  2,  c.  19,  was  held  to  apply  where  leaw 
had  been  made  by  a  tenant  in  tail,  which  oetermined  on  his 
death,  because  not  conformable  to  the  stat.  32  Hen.  8,  c.  28, 
or  on  account  of  there  being  no  issue  inheritable  under  the 
entail ;  {Whitfield  v.  Pindar,  cited  2  Br.  C.  C.  662,  8  Yes. 
311;  Pagettv.Gee,  Ambl.  198,  1  Swanst  356,)  and  leat 
was  apportioned  between  the  representative  of  a  tenant  in  tail 
who  died  without  issue,  and  the  remainder-man  in  tail.  (  Fer- 
non  V.  Vernon,  2  Br.  C.  C.  659.)  The  same  statute  applied 
to  those  cases  only  where  the  lease  was  not  binding  on  the 
remainder-man  or  reversioner,  and  the  rent  would  conse- 
quently have  been  lost  both  to  him  and  the  executor  at  oomimiD 
law.    Therefore,  before  the  above  act,  if  a  tenant  in  fee  made 
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a  lease,  or  tenant  for  life  with  a  leasing  power  made  a  lease  in 
conformity  to  it,  and  the  lessor  died  in  the  interval  between 
two  periods  of  the  rent  being  due,  i.  e.  at  any  time  before  mid- 
night of  the  rent  day,  the  whole  rent  went  to  the  heir  or  re- 
mainder-man, and  there  could  be  no  apportionment  in  favour 
of  the  executor.  (Wms.  Law  of  Executors,  540 ;  Norrit  v. 
Harriion,  2  Madd.  268,  10  Rep.  127  b. ;  Duppa  v.  Mayo, 

1  Saand.  287 ;  1  P.  Wms.  177  ;  2  Bl.  R.  1075 ;  4  T.  R.  173.) 

Bent  was  apportioned  where  a  man  seised  of  two  acres,  one  in  When  there 
fee  and  another  in  tail,  made  a  lease  for  life  or  years,  and  died,  ^T^*"  *^^*t!d 
and  the  issue  in  tail  avoided  the  lease.  (Co.  Litt.  148  b.)  So  when  not? 
where  a  lease  of  lands  of  which  the  lessor  was  seised  in  fee, 
and  of  other  lands  of  which  he  was  tenant  for  life,  with  a 
power  of  leasing,  was  granted  at  a  certain  rent,  but  the  lease 
was  not  well  executed  according  to  the  power,  it  was  held  that 
the  lease  as  to  the  lands  held  in  fee  was  good,  because  the  rent 
might  be  apportioned.  {Doe  v.  MeyUr,  2  Maule  &  S.  275.) 
Where  a  tenant  for  life  with  a  leasing  power  granted  leases 
from  year  to  year,  some  by  parol,  some  in  writing,  but  not  con- 
formable to  the  power,  on  his  death  before  the  expiration  of 
the  lease,  the  rents  were  apportioned.  {Ciarkson  v.  Sear- 
btrough,  1  Swanst.  354 ;  Synunu  v.  Symonst  6  Madd.  207 ; 
Ex  parU  Smyth,  I  Swanst  337.)  It  has  not  been  expressly 
settled  whether  any  apportionment  will  take  place  in  the  case 
of  a  prior-existing  tenancy  from  ^rear  to  year,  which  the  tenant 
for  life  claimino:  under  the  original  lessor  permitted  to  con- 
tinue until  the  death  of  the  former.  (4  Bytn.  &  Jarm.  Prec. 
357  ;  Woodfall's  L.  &  T.  by  Harrison,  288,  2d.  ed.)  A 
tenant  in  fee  demised  lands  from  year  to  year.  He  died, 
having  devised  the  lands  for  life.  The  devisee  for  life  received 
rent,  but  did  not  live  long  enough  to  have  a  ri^ht  to  determine 
the  yearly  tenancy.  It  was  held  that  the  administrator  of  the 
tenant  for  life  was  not  entitled  to  an  apportionment  of  the  rent 
under  the  stat.  1 1  Geo.  2,  c.  19,  s.  15.  (Bothoroyd  v.  Woolley, 
5  Tyrw.  522 ;  I  Gale,  66.)  Where  a  lessee  under  a  lease 
which  determined  at  the  death  of  the  lessor,  but  was  not  within 
the  Stat.  11  Geo.  2,  c.  19.  paid  over  the  whole  rent  for  the 
cozrent  quarter,  or  other  integral  period,  to  the  perBoo  entitled 
in  remainder,  such  person  would  have  been  compelled  to 
account  for  a  proportion  of  it  to  the  lessor's  representatives, 
though  the  latter  had  no  remedy  against  the  tenant  for  its  re- 
Goveiy,  on  the  principle  that  where  a  man  pays  money  from 
equity  and  conscience,  though  not  bound  at  law,  such  money 
shall  be  divided  according  to  equity.  (  Paget  v.  Gm,  Ambl.  198 ; 
Hawkint  V.  Kellv,  8  Ves.  308.)  And  on  the  same  principle, 
a  oomposition  for  tithes  received  after  the  death  of  the  incum- 
bent by  his  successor,  was  apportioned  with  reference  to  the 
respective  periods  of  enjoyment.    {Avnsley  v.   Wordsworth, 

2  Ves.  &  B.  331.)  Although  it  had' been  held  that  if  the 
successor  continued  to  receive  the  next  payment  after  the  death 
of  bis  predecessor,  the  former  would  only  be  accountable  to 
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the  ezecnton  of  the  letter  for  such  a  portbn  as  the  Ttlee  d 
the  tithes,  if  paid  in  kind,  accruing  due  between  the  laA  oon- 
position  received  by  the  late  incumbent  and  his  death,  woali 
have  amounted  to.  (  William  v.  Poweil,  10  East.  269.)  Whm 
a  rector  agreed  with  an  occupier  of  land  for  a  certain  aom  of 
money  in  lieu  of  tithes,  payable  yearly  at  Michaelmas,  and  tk 
rector  died  about  a  month  before  Michaelmas,  it  was  deereei 
that  the  agreement  having  been  deterroioed  by  the  death  of  tk 
rector,  the  successor  should  be  entitled  to  tithes  m  kind  froa 
such  death,  and  the  executor  of  the  last  incumbent  to  a  pn- 
portion,  according  to  the  agreement,  until  the  death  of  ik 
testator.  (  Bunb.  294.)  Though  rents  and  common  anmnliB 
were  not  apportionable,  yet  in  equity  the  maintenanoe  of  in- 
fants was  always  apportioned  up  to  the  day  of  their  desik. 
because  it  would  be  difficult  for  them  to  find  credit  for  neco- 
saries,  if  the  payment  depended  on  their  living  to  the  end  i 
the  quarter.  (Hay  v.  Palmer,  2  P.  Wros.  501.)  And  upoi 
the  same  principle,  an  annuity  secured  by  bond  for  the  sqpi- 
rate  maintenance  of  a  feme  covert,  where  the  quarterly  pn* 
ments  were  not  made  in  advance  by  way  of  maintenanee  w 
the  ensuing  quarter,  but  payable  at  the  end  of  each  quarter, 
was  apportioned  at  the  death  of  the  wife.  (  Howell  v.  Hanfa^ 
Bl.  R.  1016.)  But  an  annuity  given  by  will  to  a  raanid 
lady,  living  with  and  maintained  by  her  husband,  for  her  sepi- 
rate  use,  payable  half-yearly,  was  not  apportioned,  (^dndtrm 
V.  Dwyer,  1  Sch.  &  Lef.  301.)  The  interest  of  money  secind 
on  mortgage,  although  reserved  half-yearly,  is  considered  v 
accruing  from  day  to  day,  and  not  in  the  nature  of  rent ;  td 
on  the  death  of  a  person  entitled  to  the  interest  for  life,  wkt 
is  due  from  the  last  day  of  payment  will  be  apportioned  betvetf 
his  executors  and  the  remainder-man.  (  Edward*  v.  Countat^ 
Warwick,  2  P.  Wms.  17 1 .)  But  interest  given  by  a  will,  in  tk 
nature  of  an  annuity,  was  not  apportioned  in  favour  of  the  ei* 
ecutor  of  the  tenant  for  life,  (t ranks  v.  Noble,  12  Ves.4M.) 
Before  the  paasine  of  this  act,  if  a  testator  was  entitled  totk 
dividends  of  stock  in  the  public  funds  for  his  life,  and  k 
died  between  the  two  days  when  they  are  due,  his  exeeston 
cannot  claim  any  apportionment,  but  the  whole  half  jf^* 
dividend  will  go  to  the  remainder- man.  (  Rashleigh  v.  Me$»* 
3  Br.  C.  C.  99 ;  P«ir/v  v.  Smith,  3  Atk.  260 ;  SherrardY. 5kf 
rard,  3  Atk.  602  ;  Witsm  v.  Harman, 2  Ves.  672,  Ambl.279.) 
In  the  case  of  money  directed  to  be  laid  out  in  the  purchtfco' 
land  to  be  settled  on  a  person  for  life,  with  remainder  over,  iM^ 
in  the  meantime  to  be  invested  in  government  securities,  the  ptf* 
sonal  representatives  of  the  tenant  for  life,  who  died  before  tk 
half-yearly  day  on  which  the  dividends  became  due,  weie  ^ 
entitled  to  any  apportionment,  but  the  whole  went  to  the  peno^ 
in  remainder.  (Sherrard  v.  Sherrard,  3  Atk.  502  ;  P«Hf  v* 
Smith,  Id.  280,  S.  C.  Ambl.  279.)  Thus,  where  by  srtieki 
money  was  to  be  laid  out  in  the  purchase  of  lands,  and  in  ^ 
meantime  to  be  invested  in  South  Sea  Annuitiea,  and  the  p>^ 
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li  to  go  in  the  same  way  as  the  rent  of  the  land  would,  and 
be  ^non  who  woald  have  been  tenant  for  life  of  the  land 
Bed  in  the  middle  of  the  quarter :  it  was  held  that  the  divi- 
lendson  those  annuities  being  made  payable  by  act  of  parlia- 
Benton  certain  days,  like  rent,  were  not  to  be  apportioned, 
Iwiog  distinguishable  from  the  case  of  money  secured  by  mort- 
age, which  may  be  called  in  at  any  time.  (  nilMn  v.  Harman, 
\  Yes.  sen.  672.)  Where  an  annuity  secured  upon  bond 
nyable  quarterly,  and  by  will  charged  on  real  estate  in  aid  of 
lie  personal  estate,  had  been  ordered  to  be  paid  out  of  a  fund 
in  Court  half-yearly,  at  Midsummer  and  Christmas ;  the  an- 
amtant  having  died  between  Lady* day  and  Midsummer,  her 
itpreientative  obtained  an  order  for  payment  of  the  quarter  to 
Udy-day.  (  Webb  v.  J^rd  Shafte»hurff,  1 1  Ves.  361. )  Upon 
the  accounts  of  the  receiver  a  point  was  made,  whether  a  tenant 
for  fife,  having  died  in  the  middle  of  the  year,  the  land'taz, 
qoit-rents,  and  other  charges,  should  be  borne  entirely  by  the 
otste  of  the  son,  the  infant  remainder- man  in  tail,  having 
ictoally  become  due  af^er  the  death  of  the  tenant  for  life,  or 
whether  there  should  be  an  apportionment ;  it  was  held,  that 
however  reasonable  it  might  be  to  make  a  statute  as  to  the 
sppqrtionment  of  taxes  between  the  tenant  for  life  and  the 
nmainder-man,  the  stat  11  Geo.  2,  c.  19,  s.  15,  had  no 
K^itnce  to  the  case  giving  the  tenant  for  life  the  benefit  only 
M  aninst  the  tenant,  the  under  lessee.  (Sutton  v.  Chaplin, 
10  Ves.  66. ) 

There  are  two  modes  of  anportioning  rent,  one  by  granting  ApporUoo- 
tbe  reversion  of  part  of  the  land  out  of  which  the  rent  issues ;  "*«Bt  of  rent, 
tke  other  by  granting  part  of  the  rent  to  one  person  and  part  f*-!™**?*!? 
to  mother.  ( Bliss  v.  Collins,  1  D.  6t  R.  29 1  ;  6  B.  &  Aid.  882.)  rcveJJon. 
If  the  leaser  dispose  of  part  of  the  lands  in  reversion,  either  by 
will  or  deed,  and  the  lessee  attorn  to  such  grantee,  the  rent  is  ap- 
poitionable,  but  the  lessee's  concurrence  to  the  apportionment  is 
n«Mmry.    (  H^est  v.  Lasc«//M,  Cro.  £liz.  861 ;   13  Rep.  57  a.) 
A  rent  charge  may  be  divided  by  will,  or  by  deed  operating 
uder  the  statute  of  uses,  so  as  to  render  the  tenant  liable  with- 
out an  attornment  to  several  distresses  by  the  devisees  or  cesttus 
fMWM.    And  it  seems  that  since  the  statute  4  Ann.  c.  16,  s.  9t 
t  rent-charge  may  be  so  divided  by  a  conveyance  of  any  kind. 
(Riwiv.  Watson,  5  Mees.  &  W.  255 ;  see  Colhonigy,  IVright, 
•Uv.  289 )    Rent  service  may  be  devised  by  will,  and  divided 
^  the  reversion  so  as  to  enable  «  devisee  of  part  of  the  rent 
tomaintain  an  action  of  debt.    (Ards  v.  Watkin,  Cro.  Elii.  , 
«7.651.)  J 

In  replevin  against  the  assignee  of  the  reversion  of  part  of 
"BpKmises  demised,  the  defendant  may  avow  at  common  law, 
^™K  the  facts  specially,  and  leaving  the  apportionment  of 
^^}  ^0  be  made  by  the  jury ;  or  he  may  avow  in  the  general 
•*"»  given  by  11  Geo.  2,  c.  19.  s.  22,  as  upon  a  holding  at  a 
^"^  nnt;  and  if  he  avow  under  the  statute  for  the  entire 
'*Bt,orvithadedoctiod  from  the  entire  rent  greater  or  Last 
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than  the  pro]>ortion  properly  belongmg  to  his  interest  in  the 
reversion,  the  judge  at  Nisi  Prius  may  direct  the  avowry  to  be 
amended,  either  by  converting  it  into  an  avowry  mt  commeo 
law,  or  leaving  it  as  an  avowry  under  the  statute*  b  j  deacrifai^ 
the  rent  in  conformity  with  the  proportionate  value  of  the  reflec- 
tive particles  or  parts  into  which  tne  reversion  bas  been  divided. 
It  seems  that  the  judge  or  the  court  substituted  by  consent  of 
parties  for  the  judge  at  Niti  Print,  may  make  such  amendment, 
althoueh  first  prayed  for  after  the  verdict  »  delivered,  and 
before  it  is  recorded.  {Rohvru  v.  SntH,  1  Mann.  &  G.  577.} 
That  assignee  of  part  of  the  reversion  may  difltmin  as  well  tf 
an  assignee  of  the  reversion  in  part  of  die  premises,  IVsoit 
T.  Maek»n%\€,  1  M.  &  W.  747,  757  ;  Stevenson  y.  L^mberi, 
2  East,  575 ;  2  Inst.  503 ;  Jacob  v.  Kirk,  2  M.  &  Bel^ 
221. 

If  part  of  the  land  out  of  which  the  rent-charge  issues  s 
evicted  by  a  title  paramount,  the  rent  will  be  apportioned; 
and  if  a  rent  service  is  chargeable  on  land  which  descends  ts 
parceners,  and  they  make  partition,  and  one  is  distrained  tat 
the  whole,  she  may  compel  the  others  to  contribntion.  like 
same  doctrine  will  apply  to  co-feoffees  of  the  land,  or  of  dif- 
ferent parts  of  the  land.  (Co.  Litt.  146,  148, 149 ;  Com.  J)^. 
Suspension.  E.  G. ;  2  Inst.  119;  Bac.  Abr.  Rent,  M.  1, 2; 
Avtrali  v.  Wade,  Lloyd  &  G.  temp.  Sugd.  252.) 

If  the  lessee  be  evicted  from  part  of  the  land  by  titie  para- 
mount to  the  landlord,  the  rent  may  be  apnorlionablj  Smi- 
nished  according  to  the  proportion  of  the  land  evicted.  But  if 
the  lease  be  bad  as  to  part  of  the  land  by  the  act  of  the  Uum; 
he  will  not  be  entitled  to  an  apportioned  rent  in  respect  of  so 
•   much  of  the  land  as  is  well  demised. 

A  lessee  of  one  hundred  acres  of  land  accepted  the  lease  and 
entered  upon  the  land :  upon  his  entry  he  found  eight  acres  in 
the  possession  of  a  person  entitled  under  a  prior  lease  from  the 
lessor,  and  that  person  kept  possession  of  the  eight  acres  nntii 
half  a  year's  rent  became  due,  and  excluded  the  leasee  Irom 
the  enjoyment  dunng  that  period,  the  lessee  continuiDg  in  pos- 
session of  the  remainder.    It  appeared  from  the  dates  of  and 
averments  in  the  pleadings,  that  the  prior  lease  was  for  a 
term  extending  beyond  the  duration  of  the  latter  lease.     It  was 
held,  on  error,  (reversing  the  judgment  of  the  Court  of  Ex* 
chequer,)  that  the  latter  demise  was  wholly  void  as  to  the  eight 
acres ;  and  that  the  rent  was  not  apportionable ;  and  the  lessor 
was  not  entitled  to  distrain  for  the  whole  rent  or  any  part  of  it. 
(NeaU  V.  Mackeniie,  1  Mee.&  W.  747  ;  2  Cr.  M.  &  IL84; 
see  Tomlifuon  v.  Day,  5  Moore,  558 ;  2  Brod.  &  B.  681.) 
Where  two  messuages  were  conveyed  to  such  uses  as  A.  should 
appoint ;  and  in  default  of  appointment  to  A.  for  life,  and  after 
the  determination  of  that  estate  in  his  lifetime  to  B.  for  the  life 
of  A.,  in  trust  for  A.  and  his  assigns,  with  remainder  to  A. 
in  fee;  A.  leased  both  these  messuages  to  a  tenant  at  an 
entire  rent  of  65i.  10».  for  a  term  of  years ;  and  during  die 
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contmufljioe  of  that  term  contracted  to  sell  the  reyernon  of  one 
of  the  messuagee  to  C.    In  the  contract  the  meBioaffe  was 
described  to  be  on  lease,  tosetber  with  another,  and  that  the 
apportioned  rent  in  respect  of  it  was  40i.    A.  and  B.  afterwards 
conveyed  the  reversion  of  both  bouses  and  the  entire  rent  of 
65/.  lOi.  unto  D.  to  certain  uses,  viz.  as  to  the  messuage  which 
A.  had  contracted  to  sell,  and  the  yearly  rent  of  40/.  together 
with  all  powers  and  remedies  reserved  for  recovering  the  rent 
of  65/.  10s.  to  such  uses  as  A.  should  appoint ;  and  as  to  the 
other  messuage  and  the  residue  of  the  entire  rent  to  the  use  of 
A.  in  fee ;  A.  afterwards  appointed  the  messuage  which  he  had 
contracted  to  sell,  and  the  apportioned  rent  to  the  vendee.  On 
a  case  sent  by  the  Court  of  Chancery  for  the  opinion  of  the 
judges  of  the  Court  of  King's  Bench,  it  was  certified  that  the 
purchaser  of  the  estate  in  question  had  not,  bv  the  aforesaid 
conveyances,  acauired  the  same  rights  and  remedies  against  the 
lessee  as  he  would  have  acquired  if  the  rent  had  been  legally 
apportioned  by  a  jury ;  inasmuch  as  the  leasee  was  not  bound 
by  the  apportionment  made  without  his  consent,  but  might 
dispute  the  propriety  thereof,  and  cause  the  rent  to  be  appor- 
tioned anew  by  a  jury.    (Bliu  v.  CoUint,  5  B.  Ac  Aid.  876 ; 
S.  C.  1  Dowl.  &  Ryl.  291 ;  4  Madd.  229 ;  1  Jac.  &  W.  426.) 
It  may  be  observed  that  the  above  mode  would  have  been  free 
from  objection  if  the  leasee  had  been  a  party  to  the  deed  of 
apportionment,  and  consented  to  it,  or  had  attorned  tenant  at 
the  apportioned  rents.    Where  a  leasehold  was  sold,  subject 
to  a  ground  rent,  which  was  said  to  be  apportioned  out  of  a 
lai^ger  rent,  but  the  apportionment  was  not  evidenced  by  any 
existing  deed,  but  only  by  the  receipt  by  a  mesne  landlord  of 
the  separate  rent  for  twenty  years  and  upwards,  it  was  held 
that  the  purchaser  was  not  bound  to  accept  the  title.    (Bam- 
w€U  V.  Harrii,  1  Taunt.  430.)    And  it  was  said  by  MawfiMld, 
C.  J.,  that  a  court  of  equity  would  not  decree  a  specific  per- 
formance unless  the  vendor  could  procure  the  ground  land- 
lord to  apportion  the  rent  by  joining  in  an  assignment  of  the 
lease,  in  which  assignment  the  apportioned  rent  should  ap- 
pear. (Ibid.)  Where  it  appeared  that  a  house  agreed  to  be  sold 
was  one  of  six  houses  built  on  ground  demised  by  the  Skinners* 
Company  to  Mr.  Burton,  for  a  term  of  ninety-mne  years,  from 
Michaelmas,  1807,  at  a  ground  rent  of  10/.;  and  such  lease 
contained  a  proviso  for  re-entry  upon  non-performance  of  any 
of  the  covenants  contained  in  it,  it  was  held  that  the  vendor, 
who  was  in  possession  of  the  house  in  question  by  an  assign- 
ment of  an  underlease  granted  by  Mr.  Burton,  containing  all 
the  covenants  in  the  original  lease,  oould  not  compel  the  spe- 
cific performance  of  the  sale  of  such  house,  though  he  offered 
to  indemnify  the  purchaser  against  the  performance  of  the 
covenants.    {Fildu  v.  Hocker,  3  Madd.  193 ;  S.  C.  2  Mer. 
424 ;  Warttn  v.  Ric^rrfion,  1  Younge,  I . )    On  the  sale  of  an 
estate  in  lots,  stating  that  certain  parts  were  in  lease,  and  that 
the  purchaser  of  particular  lots  would  be  entitled  to  an  appor- 
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twiwd  part  of  the  rent  of  such  parts,  it  was  held  that  the  Imd* 
lord  might  make  a  good  title  without  the  conseotof  the  tenant; 
for  there  it  was  not  oecessary  to  consider  what  remedMS  t 
purchaser  would  have,  but  whether  he  could  have  a  good  titk. 
(Walter  v.  Mavnde,  1  Jac.  &  Walk.  181.)  Where  an  esWe 
was  sold  in  lots,  and  one  of  the  conditions  of  sale  stated  tkai 
the  estate  was  subject  to  the  perpetual  payment  of  1201.  to  the 
curate  of  A. ;  but  the  same,  and  a  perpetual  annual  paymetf 
of  20^.  to  the  hospital  of  B.,  were  in  future  to  becha^^ed  npca 
and  paid  by  the  purchaser  of  lot  1  only  ;  it  was  held  that  tke 
purchasers  of  the  other  lots  were  only  entitled  to  such  an  ii- 
demnity  as  could  be  made  to  them  by  the  purchaser  of  lot  !• 
(  Cctamajor  t.  Slrodt,  2  Swanst.  347 ;  S.  C.  1  Wils.  C.  C.  438; 
Jac.  630.) 
RckSM  of  If  a  man,  having  a  rent-charge  issuing  out  of  lands,  pu^ 
nut  ebartet.  chases  any  part  of  them,  the  rent-chai^  is  extinct  in  tbe 
whole,  (Litts.  222.)  because  the  rent  is  entire  andagaietf 
common  right,  and  issuing  out  of  every  part  of  the  land ;  (Co. 
Litt.  147  b;  1  Roll.  Abr.  234  ;  see  Gtlb.  on  Rents,  352;) 
although  it  is  otherwise  where  part  of  the  lands  out  of  wUek 
the  rent  issues  descends  on  the  grantee.    ( 1  Roll.  Abr.  236, 

{>1.  6.)  If  the  grantee  of  a  rent*charge  purchases  part  of  tk 
and,  and  the  grantor,  by  his  deed  reciting  such  purchsK, 
grants  that  he  may  distrain  for  such  rent-charge  in  the  residoe 
of  the  land,  this  amounts  to  a  new  grant.  (Co.  Litt  )47  b.) 
A  person  having  a  rent-charge,  by  releasing  all  his  right  ia 
part  of  the  land  charged,  extinguishes  the  whole  rent,  b^asse 
It  issues  out  of  every  part,  and  cannot  be  apportioned.  ( 18  Via* 
Abr.  504.)  But  a  person  having  a  rent-chai^  mayreleaie 
part  of  it  to  the  tenant  of  the  land,  and  reserve  part,  for  tbe 
grantee  deals  only  with  that  which  is  his  own,  namely,  Ae 
rent,  and  not  with  the  land.  (Co.  Litt.  148  a  ;  3  Vin.  Abr. 
10,  11.)  So  if  the  lessee  surrender  part  of  the  land  to  tbe 
lessor,  the  rent  service  will  be  apportioned.  (Co.  Litt  I^'} 
On  the  sale  of  part  of  estates  subject  to  a  rent-charge,  it  fn- 

auently  happens  that  the  party  entitled  to  it  is  willing  to  release 
le  land  sold,  but  in  consequence  of  the  principle  alreuff 
stated,  that  a  release  of  part  of  the  lands  is  a  release  of  tbe 
whole,  difficulties  have  arisen  in  settling  tbe  mode  of  efiectinf 
such  exoneration.  One  mode  sometimes  adopted  has  been  far 
the  owner  of  the  rent  charge  to  assign  it  to  a  trustee  upoa 
trust  to  receive  it  exclusively  out  of  the  lands  intended  to  i«* 
main  charged.  Another  mode  has  been  for  the  annuitant fd 
join  in  the  conveyance  of  the  lands  sold,  and  to  add  a  proviso 
that  the  other  lands  shall  continue  liable.  The  material  ob* 
jection  to  this  plan  is,  that  as  the  proviso  would  operate  as  a 
new  grant,  the  rent-charge  would  be  liable  to  such  incviB* 
brances  of  the  owner  of  the  land  as  were  created  before  tbe 
eenveyance.  Sometimes  a  covenant  has  been  obtained  fma 
the  owner  of  the  rent-charge  not  to  distrain  on  the  lands  aoM ; 
but  this  plan  is  objectionable,  inasmuch  as  it  is  doubtful  wba- 
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ber  saeh  a  covenant  would  not  operate  as  a  release  of  the 

vhole  rent  charge.    (Butter  v.  MimniugSf  Noy,  6 ;   Deux  ▼. 

f9ferU$,  Cro.  £liz.  352.    See  Shepp.  t.  by  Preat.  345.)    A 

sorenant  not  to  sue  has  been  held  equivalent  to  a  release,  on 

ihe  principle  of  avotdiag  circuity  of  action  where  the  parties 

ue  the  same.    (  Walmesley  v.  Cooper,  11  Ad.  &  Ell.  216,  and 

Bases  there  cited. )    Where  the  owner  of  the  rent'Charge  will 

not  concur,  and  part  only  of  the  lands  charged  with  it  is  sold, 

the  Tender  may  covenant  with  the  purchaser  that  the  lands 

not  sold  shall  be  exclusively  charged  with  the  rent-chai|;e,  and 

grant  a  power  of  distress  and  entry  upon  them  for  raising  it, 

vkd  all  expenses  to  be  incurred  by  the  purchaser,  or  demise 

other  lands  for  the  same  purpose.    There  does  not  appear  to 

be  any  substantial  reason  why  such  a  purely  technical  rule  of 

law  should  not  be  altered,  so  as  to  enable  the  owner  of  a 

fsot-charge  to  release  part  of  the  lands  from  it,  without  aflfect- 

ug  his  remedies  against  the  remainder  of  the  land.    The  rule 

of  law,  that  conditions  are  entire  and  cannot  be  apportioned 

by  the  act  of  the  parties.  (Co.  Litt.  215a*,  Dnmpor*i  caae, 

4  Bep.  119  b  ;    see  Wetherall  v.  Geerin^,  12  Ves.  511,)  has 

heen  found  equally  ioconvenient  in  practice,  where  the  object 

of  the  parties  has  been  to  graot  a  partial  dispensation  with  a 

condition,  or  to  give  the  benefit  of  it  to  several  grantees  of  the 

Teversion,    {KnighCt  cage*  5  Rep.  55  b;    see  Brummell  v. 

Voephereon,  14  Ves.  173  ;   4  Taunt  736 ;   1  V.  &  B.  191 ; 

3  Real  Prop  Rep  p.  49  ;)  for  the  severance  of  any  part  of 

^  Teyenrion  destroys  the  whole  condition,  giving  one  entire 

^^t  of  entry  into  the  premises  on  non-payment  of  rent  or  the 

ve;  (KuighCs  raw,  5  Rep.  55  b;    Uumpor's  case,  4  Rep. 

l^  b  •,  Co.  Litt  215  a;)  and  if  a  lessor  assigns  the  reversion 

^MiArt  of  the  premises  to  one,  his  right  of  entry  would  be  gone, 

(i«3riiam  ▼.   Piekard,  2  B.  &  Aid.  112;)  although  it  has 

"Mn  decidid  that  an  action  of  covenant  will  lie  by  the  assignee 

of^the  reversion  of  part  of  the  demised  premises  against  the 

for  not  repairing.    (S.  C.  Id.  105 ;  see  Shepp.  T.  176.) 


Y&BIODICAL  PA7MENT8  WHICH  ABB  TO  BE  APPOR- 
TIONED, AND  THE  RECOVERY  OP  APPORTIONED 
PARTS. 

n.  And  be  it  further  enacted,  That  from  and  Aii  reau,  an. 
*fter  the  passing  of  this  act,  all  rents  service  re-  JJjJJ^**,;,^!** 
•erved  on  any  lease  by  a  tenant  in  fee  or  for  any  mwucomim 
9^«*  interest,  or  by  any  lease  granted  under  anyp^^^JJ^be 
P*>wer,  (and  which  leases  shall  have  been  granted  spponiooed; 
*fier  the  passing  of  this  act,)  and  all  rents  charge 


•  B>e,sedqti«i6(m.       ^^  ^^^  ;^j^^  ^  .iU^ 
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and  other  rents,  annuities,  'pensions^    dividends, 
moduses,  compositions,  and  all  other  payments  of 
every  description,  in  the  United  Kingdom  of  Great 
Britain  and  Ireland,  made  payable  or  coming  due 
at  fixed  periods  under  any  instrument  that  shall  be 
executed  aAer  the  passing  of  this  act,  (or  being  t 
will  or  testamentary  instrument)  that  shall  come 
into  operation  afler  the  passing  of  this  act,  shall  be 
apportioned  so  and  in  such  manner  that  on  the 
death  of  any  person  interested  in  any  aach  rents, 
annuities,  pensions,  dividends,  moduses,  composi- 
tions, or  other  payments  as  aforesaid,  or  in  the 
estate,  fund,  office,  or  benefice  from  or  in  respect 
of  which  the  same  shall  be  issuing  or  derived,  or 
on  the  determination  by  any  other  means  what* 
soever  of  the  interest  of  any  such  person,  he  or 
she,  and  his  or  her  executors,  admmistrators,  or 
assigns,  shall  be  entitled  to  a  proportion  oi  such 
rents,   annuities,   pensions,    dividends,    modaseSi 
compositions,  and  other  payments,  according  to  the 
time  which  shall  have  elapsed  from  the  commence- 
ment or  last  period  of  payment  thereof  respectively 
(as  the  case  may  be),  including  the  day  of  tbe 
death  of  such  person,  or  of  the  determination  of 
»abj«cttoaU  his  or  her  interest,  all  just  allowances  and  dedoc- 
tion*?**"*'      tions  in  respect  of  charges  on  such  rents,  annuitiei, 
pensions,  dividends,  moduses,  compositions,  and 
Remedies  for  Other  payments  being  made ;  and  that  every  such 
•pportloocJ*  P®"®"»  his  or  her  executors,  administrators,  and 
parti.  assigns,  shall  have  such  and  the  same  remedies  Bt 

law  and  in  equity  for  recovering  such  apportioned 
parts  of  the  said  rents,  annuities,  pensions,  divi* 
dends,  moduses,  compositions,  and  other  pay* 
ments,  when  the  entire  portion  of  which  such 
apportioned  parts  shall  form  part  shall  become 
due  and  payable,  and  not  before,  (b)  as  he,  she,  or 
they  would  have  had  for  recovering  and  obtaining 
such  entire  rents,  annuities,  pensions,  dividends, 
moduses,  compositions,  and  other  payments,  » 
entitled  thereto,  but  so  that  persons  liable  to  f^f 
rents  reserved  by  any  lease  or  demise,  and  tbe 
lands,  tenements^  and  hereditaments  comprise 
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tl^erein,  shall  not  be  resorted  to  for  such  appor- 
t.ioned    parts  specifically  as  aforesaid,    but    the 
entire  rents  of  which  such  portions  shall  form  a 
p»&rt  shall  be  rieceived  and  recovered  by  the  per- 
son   or  persons  who  if  this  act  had  not  passed 
^pirould  have  been  entitled  to  such  entire  rents ;  and 
sncb  portions  shall  be  recoverable  from  such  per- 
son or  persons  by  the  parties  entitled  to  the  same 
under  this  act  in  any  action  or  suit  at  law  or  in 
equity. 

(b)  A  lanatic's  estates,  of  which  he  was  seised  in  fee,  wen  Act  doe*  not 
let  by  parol  agreemeDt  from  year  to  year,  the  rents  payable  'Pply  to  reats 
haJf-yearly  at  Lady-day  and  Michaelmas.    The  lunatic  died  "®'  rewrred 
in  June :  it  was  held,  that  the  proportion  of  the  half  year's  ^  ^'^  '*"'' 
rents  from  the  last  Lady>day  before  the  lunatic's  death  up  to 
the  day  of  his  death,  was  not  apportionable  under  the  stat.  4  & 
S  Will.  4,  c  22.    Lord  Cottenham,  C,  was  of  opinion  that  the 
statute  does  not  apply  to  this  case.    First,  it  enumerates  the 
most  worthy  subject,  namely  rents  service,  that  is  rents  re- 
served under  leases :  then  it  proceeds  to  give  an  enumeration 
of  various  other  subjects,  concluding  with  a  general  clause, 
large  enough  to  embrace  every  kind  of  payment  coming  due 
at  fixed  periods ;  and  it  requires  that  they  should  be  under  an 
instrument  executed  after  the  passing  of  the  act.    But  there 
was  no  intention  on  the  part  of  the  legislature  to  make  any 
distinction  between  the  several  matters  which  are  the  subject 
of  the  enactment,  as  to  whether  the  payments  should  or  should 
not  be  under  an  instrument  in  writing.    Even  in  the  case  of 
the  least  worthy  of  the  subject-matters  which  the  section 
eonmerates,  it  was  intended  that  the  instrument  creating  or 
evidencing  the  payment  should  be  in  writing ;  and  a  fortiori, 
that  was  so  as  to  the  most  worthy ;  the  only  question  being  as 
to  the  time  at  which  the  instrument  was  to  be  executed.    ( In 
'    r«  Markby,  4  M.  &  Cr.  484 ;  3  Jnr.  767.) 

The  staL  4  &  5  Will.  4,  c.  22,  s.  2.  only  applies  where  the 
rent  still  remains,  but  is  to  be  apportioned  between  two  par- 
ties ;  for  it  says,  that  the  person  who  has  the  portion  of  the 
rent,  is  to  recover  the  same  "  when  the  entire  portion,  of 
which  such  apportioned  parts  shall  form  part,  shall  become 
due,  and  not  before ;"  and  from  whom  is  he  to  recover  it? 
from  the  person  who  has  received  the  entire  rents,  so  that 
"  the  person  liable  to  pay  the  rents  shall  be  resorted  to  for 
such  apportioned  parts.' '  The  act  cannot  apply  to  a  person 
who  has  chosen  to  come  in  and  determine  his  right  to  receive 
rents.  (Oidorthaw  v.  Holt,  4  P.  &  Dav.  313,  per  Coleridge, 
12  Ad.  k  £11.  590.) 

A.  in  1836,  let  certain  land  to  B.  under  a  building  agree- 
ment; the  rent  was  to  commence  at  Christmas,  1838,  and  A. 
to  have  a  right  of  ra-entiy  in  case  of  non- performance  on  the 
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part  of  B.  A.  ayailed  himielf  of  this  rig-bt  of  re-entiy,  and 
brought  an  ejectment,  laying  the  demise  on  the  Ist  Januaiy, 
1839.  In  September.  1838,  he  bad  re-let  the  land  to  C.  at  a 
rent  to  commence  in  1840,  which  was  equifalent  in  amowit 
to  that  provided  for  by  the  first  agreement  In  an  actum  by 
A.  for  breaking  the  first  agreement,  it  was  held,  first,  that  the 
demise  in  the  ejectment  was  to  be  taken  as  the  date  of  the  n- 
entiy  by  A.,  and  that  he  wss  not  entitled  to  that  portion  of  the 
rent  between  the  previous  Christmas  and  that  day,  under  the 
provisions  of  the  stat.  4  &  5  Will.  4,  c.  22.  Second,  that  it 
was  properly  left  to  the  jury,  as  a  mere  monejr  calculatioa, 
to  sav  whether  A.  had  sustained  more  than  nominal  damages 
by  the  breaking  the  agreement.  {Oldtrthaw  v.  UoU,  4  Ar* 
6c  D.  307 ;  12  Ad.  &  Kll.  590.) 

It  has  been  doubted  whether  an  annuity  payable  oa 
certain  days,  as  halfyearly  or  quarterly,  determinable  on  the 
death  of  the  grantor,  would  come  within  this  act,  which 
enables  the  annuitant  to  recover  the  apportioned  parts  "  wkn 
the  entire  portiont  of  which  such  apportioned  parti  form  pert 
ehall  become  due  and  payable"  because  if  the  annuity  ceased 
by  the  death  of  the  grantor  on  any  other  day  than  that  ap- 
pointed for  payment,  the  entire  portion  would  never  beoooe 
payable.  It  has  therefore  very  properly  been  recommended 
that  the  usual  apportionment  clause  m  the  grant  of  such  o 
annuity  should  be  retained.    (9  Jarman's  Prec.  578»  n.) 


EXCEPTION. 


Act  not  to  III.  Provided  always,  and  be  it  enacted,  that 

uin  MM^  the  provisions  herein  contained  shall  not  apply  to 
any  case  in  which  it  shall  be  expressly  stipulated 
that  no  apportionment  shall  take  place,  or  to  annual 
sums  made  payable  in  policies  of  assurance  of  any 
description,  (c) 

(e)  The  provisions  of  this  act  are  extended  to  all  rent- 
charges  payable  under  the  Tithe  Commutation  Aet»  6  &  7 
Will.4,  c.7!,s.86. 


(     51S     ) 


LOANS  ON  REAL  SECURITIES  IN 

IRELAND. 

4  &  5  William  IV.  c.  29. 

An  Act  for  faciUiating  the  Loan  of  Money  upon 
Landed  Securities  tn  Ireland,  (a) 

[25th  Jaly.  1834.] 

HONEY  DIRECTED  TO  BE  LENT  ON  ENGLISH  SECURI- 
TIES MAY  BE  ADVANCED  ON  REAL  SECURITIES  IN 
IRELAND. 

Whereas  in  last  wills  and  other  testamentary  dis- 
positions, and  in  marriage  and  other  settlements  of 
real  and  personal  property,  and  in  other  deeds, 
agreements,  or  writings,  a  direction,  trust,  or  power 
is  often  given,  created,  or  reserved  to  lay  out  or 
invest  money  at  interest  on  real  securities,  in  Eng- 
hnd,  Wales,  or  Great  Britain,  or  to  sell  and  con- 
vert into  money  real  or  leasehold  estates^  or  go- 
vernment or  parliamentary  securities,  or  securities 
of  foreign  states,  or  other  property,  and  to  lay  out 
or  invest  the  money  arising  from  such  sale  and 
conversion  on  real  securities :  And  whereas  from 
the  abundance  of  capital  in  Great  Britain  the  in- 
terest of  money  is  very  much  reduced,  and  the 
interest  to  he  procured  on  money  in   Ireland  is 
much  higher  than  the  interest  to  be  procured  on 
noney  in  Great  Britain :  And  whereas  manifest 
improvement  has  taken  place  in  the  condition  and 
security  of  landed  property  in  Ireland,  which  it  is 
^esirable  to  encourage  and  advance :  And  whereas 
it  would  be  highly  beneficial  to  both  Great  Britain 
^d  Ireland  if  the  loan  of  money  on  landed  secu- 
'^ties  in  Ireland  was  facilitated:  be  it  therefore 
enacted  by  the  king's  most  excellent  majesty,  by 
^^d  with  the  advice  and  consent  of  the  lords  spi- 
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ritual  and  temporal,  and  commons,  in  this  present 

parliament  assembled^  and  by  the  authority  of  the 

Power  to  lead  same,  that  from  and  after  the  passing  of  this  act 

money  on  real  j^  ^\^^\\  }yQ  lawful  for  any  person  or  persons  who, 

Ireland  the  Under  or  by  Virtue  of  any  direction^  trust,  or  power 
Extend!  &c.  already  given,  created,  or  reserved,  or  hereafter 
to  be  given,  created,  or  reserved  as  aforesaid,  is 
or  are  or  shall  be  authorized  or  directed  to  lend 
money  at  interest  on  real  securities,  (b)  in  England, 
"Wales,  or  Great  Britain,  to  lend  the  same  or  asj 
part  thereof  at  interest  on  real  securities  in  Ireland 
m  the  same  manner  in  all  respects  as  if  sucb  in- 
vestment had  been  expressly  authorized  in  or  by 
such  direction,  trust,  or  power  as  aforesaid  ;  and 
such  person  or  persons  shall  not,  on  account  of 
his  or  their  so  lending  money  on  real  securities  in 
Ireland,  be  considered  in  a  court  of  equity  guilty 
of  any  breach  of  trust,  or  held  accountable  further 
or  otherwise  than  if  the  money  had  been  laid  out 
by  him  or  them  on  real  securities  in  England, 
Wales,  or  Great  Britain. 

Object  of  thii     (o)  Tbis  act  enables  trustees  and  others  to  lend  money  on 

act.  real  securities  in  Ireland  without  committing  a  breach  of  tnist, 

altboagh  the  trust  or  power  auUkorizing  uie  investment  only 
directs  the  money  to  be  laid  out  on  real  securities  in  Englandi 

lUte  of  inter-  Wales,  or  Great  Britain.    By  statute  14  Geo.  3,  c.  79,  s.  3. 

e»t  In  Ireland,  jj  jg  enacted,  that  none  of  his  majesty's  subjects  in  Great 
Britain  shall  be  subject  or  liable  to  any  of  the  penalties  or 
forfeitures  inflicted  by  the  stat.  12  Anne,  stat.  2,  c.  16.  by 
receiving  or  taking  interest  for  any  sum  or  turns  of  mosey 
really  and  bond  fide  lent  on  mortgages,  security,  bond,  core- 
nant,  transfer,  or  assignment  of  lands  in  Irehind,  or  in  the 
colonies  or  plantations  in  the  West  Indies,  the  securities  for 
which  are  made  and  executed  in  Great  Britain,  so  as  the  in- 
terest so  to  be  received  or  taken  do  not  ezoeed  the  rate  of  az 
pounds  for  one  hundred  pounds  for  a  year.  This  statute  re- 
lates solely  to  securities  on  land  in  Ireland  and  the  oolonieib 
A.  contracted  with  B.  for  the  sale  of  an  estate  in  the  West 
Indies,  and  it  was  agreed  that  part  of  the  purchase  money 
should  remain  secured  by  the  bond  of  B.  and  C,  and  tha^ 
bond  was  afterwards  cancelled  and  another  executed  in  Eng^ 
land  by  B.and  D.,  reserving  61.  per  cent,  interest  (in  the  sane 
manner  as  in  the  former  bond),  which  was  held  to  be  usurious* 
(Dmoar  v.  Span,  3  T.  R.  425.)  A  revolted  colony  of  Spain, 
not  recognized  as  an  independent  state  by  Great  Britain,  exe- 
cuted bonds  at  six  per  cent,  interest,  as  a  security  for  a  loan; 
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held  that  the  bonds  were  not  usurioui,  as  it  did  not  ap» 
by  the  bill  that  the  contract  for  the  loan  was  made,  or 
the  amount  of  it  to  be  paid  in  this  country.  ( Thompson  v. 
PowUs,  2  Sim.  194 ;  see  Htgrvev  v.  Archbold,  5  D.  &  R.  500 ; 
3  B.  &  C.  626;  R.  &  M.  184*  Ex  parte  GuUlebtrt,  re  Tye, 
3  Mont.  &  Ay.  455.) 

The  general  rule  is,  that  interest  is  to  be  paid  on  contracts 
accxwdin^  to  the  law  of  the  place  where  they  are  to  be  per- 
formed, in  all  cases  where  interest  is  expressly  or  impliedly  to 
be  paid.  (See  Story's  Conflict  of  Laws,  396,  &c.,  2d  edit.) 
It  was  doubted  whether  a  bond  or  covenant  entered  into  by  a 
third  person  for  further  securing  the  mortgage  money  was 
within  the  exception  in  the  last-mentioned  act ;  but  by  the  1 
&  2  Geo*  4,  c  51,  all  bonds  and  covenants  which  had  been, 
or  which  after  the  passing  of  that  act  should  be  made  and 
executed  in  Great  Britain  either  by  the  person  borrowing,  or 
by  any  other  person  or  persons,  either  residing  in  Great  Britain 
or  elsewhere,  by  way  of  collateral  security  to  any  mortgage, 
aecuri^  or  transfer  of  mortgage  of  lands,  tenements,  slaves, 
eattle,  or  other  things,  lying  m  Ireland,  or  any  of  his  majesty's 
eolooies,  are  rendered  as  valid  and  effectual  to  all  intents  and 
purposes  as  if  made  and  executed  where  the  lands  lie ;  and  it 
la  declared,  that  none  of  his  majesty's  subjects  in  Great  Britain 
shell  be  liable  to  the  penalties  of  the  said  act  of  Queen  Anne, 
by  receiving  or  taking  interest  for  monies  bond  fide  advanced 
on  any  such  security,  bond,  covenant,  or  transfer,  so  as  the 
interest  to  be  received  thereon  do  not  exceed  6/.  per  cent,  per 
amnum. 

It  is  perhaps  hardly  necessary  to  observe,  that  securitjes  on  Retiitration* 
lenda  in  Ireland  must  be  registered  as  required  by  the  stat. 
6  Anne.  (Ir.)  c.  9,  a^d  2.U  3  Will.  4,  c.  87.  (See  2  Powell  on 
Mortgages,  by  Gov.  p.  629,  n.)  , . 

(fr)  Real  securities  mean  landed  securities,  that  is,  mort- 
gages or  other  incumbrances  affecting  land.  {Attamey-Ge- 
merai  v.  BowUi,  3  Atk.  808 ;  see  2  Ves.  sen.  44 ;  Ambl. 
636.) 


DIRECTION  OF  COURT  OF  EQUITY  REQUrRED  IK  CASE 

OF  MINORS,  &C. 

» 

11.  Provided  always,  and  be  it  further  enacted,  proviio  tor 
that  all  loans  of  money  on  real  securities  in  Ire-  *«"»•  ^^?" 
land  under  this  act^  in  which  any  minor  or  unborn  jl^^u^fcr.  ^ 
child  or  person  of  unsound  mind  is  or  may  be  ^''^- 
interested,  shall  be  made  by  the  direction  and 
under  the  authority  of  the  Court  of  Chancery  or 
Bxeheqner  in  England,  such  direction  or  autho- 
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rity  being  obtained  in  any  cause  upon  petition  n 
a  summary  way. 

PAYMENT  OF  MONEY  LENT  BY  TRUSTEES  OR  FDBUC 
BODIES  ON  SECURITIES  IN  IRELAND  MAT  BE  DE- 
CREED IN  ENGLISH  COURTS  OF  EQUITY. 

LouM  by  III.  And  be  it  further  enacted,  that  in  all  esses 

piiUkbodiM.  o{  trustees  or  public  bodies  lending  money  on lesl 
securities  in  Ireland  under  the  authority  of  thk 
act,  it  shall  be  lawful  for  any  court  of  equity  is 
England  to  make  all  such  orders  and  decrees  fa 
enforcing  payment  of  the  principal  and  intereA 
thereby  secured,  or  any  part  thereof,  as  if  thesskl 
lands  and  hereditaments  were  situate  in  England 
or  Wales ;  and  it  shall  be  lawful  for  the  party  or 
parties  obtaining  such  orders  or  decrees  to  cause 
a  copy  of  such  orders  or  decrees,  under  the  seal  of 
the  court  by  which  the  same  shall  have  been  made, 
to  be  exemplified,  and  certified  to  the  lord  chan- 
cellor, lord  keeper  or  lords  commissioners  of  tlie 
great  seal  of  Ireland  for  the  time  being,  or  to  the 
barons  of  his  majesty's  Court  of  Exchequer  in 
Ireland,  whereon  the  said  lord  chancellor,  lord 
keeper  or  lords  commissioners  for  the  custody  of 
the  said  great  seal  of  Ireland,  or  the  said  barooi 
of  the  said  Court  of  Exchequer  in  Ireland,  shall 
forthwith  cause  such  copy  of  such  order  or  decree, 
when  it  shall  be  presented  to  them  respectiTely 
so  exemplified,  to  be  inrolled,  either  in  the  rob 
of  the  Court  of  Chancery  or  in  the  said  Court  of 
Exchequer,  as  the  case  may  be,  and  shall  cause  sD 
such  process  to  issue  against  the  said  lands  and 
hereditaments  comprised  in  the  said  securities,  and 
the  party  or  parties  against  whom  such  decrees  or 
orders  shall  be  obtained,  and  his,  her,  or  their  resi 
and  personal  estate,  goods,  chattels,  and  effects,  io 
Ireland,  in  order  to  enforce  obedience  to  and  per* 
formance  of  the  same,  in  such  manner  and  form, 
and  with  such  force  and  effect,  as  if  the  caose 
wherein  such  order  or  decree  shall  have  been  made 
had  been  originally  cognizable  by  and  instituted  in 
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the  said  Courts  of  Chancery  or  Exchequer  in  Ire- 
land;   and   it  shall  be  lawful  for  the  said  lord 
chancellor,  lord  keeper  or  lords  commissioners  of 
the  great  seal  in  Ireland,  or  the  said  barons  of  the 
said  Court  of  Exchequer  in  Ireland,  to  make  such 
order  or  orders  in  respect  of  or  consequent  upon 
such  process  against  the  party  or  parties,  or  in 
respect  of  the  said  lands,  or  the  real  and  personal 
estate,  goods,  chattels,  or  effects  of  the  said  party 
or  parties,  as  he  or  they  shall  from  time  to  time 
think  fit,  or  for  payment  of  all  or  any  of  the  mo- 
nies levied  or  received  by  virtue  thereof  into  the 
Bank  of  Ireland,  with  the  privity  of  the  account- 
ant-general of  the  said  Courts  of  Chancery  and 
Exchequer  in  Ireland  respectively,  to  the  credit  or 
for  the  benefit  of  the  party  or  parties  who  shall 
have  obtained  such  order  or  decree,  or  to  the  credit 
of  the  cause  in  which  such  order  or  decree  shall 
have  been  made ;  and  the  governor  and  company 
of  the  Bank  of  Ireland  are  hereby  authorized  and 
required  to  receive  and  hold  all  such  monies,  sub- 
ject to  the  orders  of  the  said  Court  of  Chancery 
in  Ireland  :  Provided  always,  that  no  such  monies 
shall  be  charged  with  or  subject  to  poundage  for 
the  usher  of  the  said  Court  of  Chancery  in  Ireland, 
or  otherwise,  where  the  same  shall  be  paid  out 
by  order  of  the  said  last-mentioned  court :  And 
provided  always,  that  no  security  for  costs  shall 
he  required  to  be  given  in  Ireland  by  any  party  or 
parties  enforcing  in  manner  aforesaid  the  execu- 
tion of  such  orders  or  decrees  of  any  court  of 
equity  in  England  as  hereinbefore  mentioned,  (c) 

(f)  It  was  decided  that  the  concluding  part  of  the  3d  section 
QQit  be  read  tbos :  '*  in  any  cause,  or  upon  petition  in  a  som- 
"^  way/'  and  that  the  proposed  securities  must  be  approved 
«  ^  the  Master.    ( Ex  pari«  French,  7  Sim.  510.) 

When  a  person  residing  out  of  the  jurisdiction  of  the  Court 
^Chancery  in  Ireland  files  a  bill  there,  and  the  defendant 
appears,  but  does  not  make  any  application  to  the  court  for 
^  to  answer,  it  is  an  order  of  course  to  direct  the  plaintiff  to 
pve  lecurity  for  costs,  but  the  application  for  time  is  a  waiver 
«i  the  right  to  require  security.  {StackpoU  f,  0*CaUaghan, 
^  Ball «(  B.  566,  and  note.) 
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CONSENT  TO  BE  OBTAINED. 

Content  of  IV.  Provided  always,  and  be  it  enacted,  that 
SZwf" 'be*'  every  such  loan  shall  be  made  with  the  consent  of 
had.  the  person  or  persons,  if  any,  whose  consent  may 

be  required  as  to  the  investment  of  such  mooey 
upon  real  securities  in  England,  Wales,  or  Great 
Britain,  testified  in  the  manner  required  by  sucb 
direction,  trust,  or  power,  (d) 


(d)  The  nature  of  the  coiuent  will  depend  upon  the 
of  the  troat  or  power,  which  must  be  strictly  pursued.  W^oe 
power  was  given  to  trustees  with  the  consent  of  A.  under  her 
liand,  attested  by  two  witnesses,  to  advance  1500^.  to  h& 
husband,  which  they  lent  without  the  consent  of  A.,  who  by 
a  subsequent  instrument  under  her  hand,  attested  by  two  wit- 
nesses, testified  that  the  money  was  advanced  with  her  eoo- 
sent ;  it  was  held,  on  a  bill  filed  by  A.,  that  the  trustees  mast 
refund  the  1500/.  with  costs,  for  the  actual  advance  of  the 
money  to  the  husband  created  a  pressure  upon  the  judgment 
of  A.,  which  gave  to  her  subsequent  approbation  a  different 
character  from  the  free  consent  required  by  the  settlement 
(^Bauman  and  othtrt  v.  Dnvis  and  others,  3  Madd.  98.) 

Where  by  a  marriage  settlement  the  interest  of  a  trust  fund 
was  limited  to  a  wife  for  life  to  her  separate  use,  with  power 
to  the  trustees  upon  her  consent  in  writing  to  advance  the 
trust  fund  to  her  husband,  upon  the  security  of  his  bond ;  if 
the  trustees,  with  the  consent  of  the  wife,  advance  the  fund  to 
the  husband,  but  without  her  written  consent,  and  without  the 
husband's  bond,  and  if  the  trust  fund  be  lost  by  his  subse* 
auent  bankruptcy,  the  trustees  are  not  entitled  to  be  indemoi- 
ned  to  the  extent  of  the  wife's  interest  {Cocker  y.  Qaov'f, 
1  Rnss.  &  M.  585.     See  CholmiUy  y.  Paxton,  5  Bingh.  48'.) 


EXCEPTION. 

To  what  esMs  V.  Provided  also,  and  be  it  enacted,  that  the 
tend"***  ***  **'  provisions  of  this  act  shall  not  apply  to  any  case 
in  which  such  direction,  trust,  or  power  as  afore- 
said doth  or  shall  or  may  contain  any  express  re- 
striction against  the  investment  of  such  money  as 
aforesaid  on  securities  in  Ireland,  (e) 

(e)  As  the  investment  of  money  in  settlement  on  seeuiitia 
in  Ireland  may  put  parties  to  much  trouble  and  inoonvenieDee, 
in  the  absence  of  a  contrary  intention  it  will  be  proper  in  the 
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Rial  trust  or  power  directing  money  to  be  invested  "  in  the 
Brliamentaiy  stocks  or  public  funds  of  Great  Britain,  or  upon 
rovemxnent  or  real  securities  in  England  or  Wales/'  to  add, 

but  not  an  real  or  otfior  ucuritiet  in  Ireland"  or  words  to 
tsteffecL 

A.  B.  being  entitled  under  the  will  of  her  husband  to  the  Wben  comt 
itereit  of  a  sum  of  money  during  her  widowhood,  with  re-  refnted  to 
ttinder  to  other  parties,  which  sum  the  trustees  named  in  the  "'^^  order, 
rill  were  to  be  at  liberty  to  invest  in  real  securities  in  England 
nd  Wales,  presented  her  petition  under  the  stat.  4  £c  5  Will.  4, 
u  29,  to  have  the  money  mvested  in  real  securities  in  Ireland ; 
t  was  held,  that  although  an  investment  in  Ireland  might  be 
br  the  advantage  of  the  petitioner,  on  account  of  getting  more 
interest  for  it,  yet  that  unless  it  appeared  that  it  would  be  for 
the  benefit  of  those  in  remainder,  the  court  would  not  make 
in  order  sanctioning  such  an  investment.    (Stuart  v.  Stuart, 
5  Jarist,  3.; 


TRUSTEES  TO  BE  RESPONSIBLE  FOR  TITLE. 

VI.  Provided  always,  and  be  it  farther  enacted,  Acmoi  lorc- 
that  nothing  contained  in  this  act  shall  relieve  or  i'tTtroaE^rih 
be  construed  to  relieve  any  person  or  persons  in-  trustor  power 
trusted  or  clothed  with  such  direction^  trust,  or  sibuu^ario' 
power  as  aforesaid  from  any  responsibility  as  to^''**»**' 
title,  security,  or  otherwise,  either  at  law  or  in 
equity,  save  that  having  lent  and  advanced  such 
noDey  as  aforesaid  on  real  securities  in  Ireland 
instead  of  having  invested  such  money  on  real  se- 
curities in  England,  Wales,  or  Great  britain. 


(    5£0     ) 


ENACTMENTS  RELATIVE  TO  JU: 
MENTS  AFFECTING  REAL  AND 
PERSONAL  PROPERTY, 

GOVTAINBD  IN  THE  1  &  2  ViGT.  C  1 10  ;    S  & 

VicT.  CO.  11, 29 ;  AND  3  &  4  Vict.  c.  82, 

1  &  2  Vict.  c.  110. 

An  Act  for  abolishing  Arrest  on  Mesne  Process  '» 
Civil  Actions,  except  in  certain  Cases ;  for  ei- 
tend&ng  the  Remedies  of  Creditors  against  the  Pro- 
perty of  Debtors ;  and  for  amending  the  Lawsfv 
the  Relief  of  InsoUeni  Debtors  in  England.^ 

[16th  Augwt,  1838.] 
OF  THE  EXECUTION  OF  WARRANTS  OF  ATTORNEY. 

Warmati  of  IX.  And  whereas  it  is  expedient  that  proWdon 
€ogmZ^  should  be  made  for  giving  every  person  executing 
titmtm  to  b«  a  warrant  of  attorney  to  confess  judgment  or  a 
tbSrpraMoee  cognovit  actionem  due  information  of  the  natare 

ofanattoracy 

OD  behalf  of  *  The  12l8t  section  declares  that  this  act  shall  ezteod  te 
the  party.  aliens,  denizens,  and  women,  both  to  make  them  sabje^ 
CooMractioB  thereto  and  to  entitle  them  to  all  the  bene6t8  giTen  ther^y; 
^  *^*  and  all  powers  eiven  to  or  duties  directed  to  be  performed  b|f 

the  lord  chancellor  mav  be  performed  by  the  lord  keeper  <r 
lords  commissioners  of  the  great  seal ;  and  all  powers  pveB  ^ 
or  duties  directed  to  be  performed  by  the  Court  of  Revvv 
mav  be  performed  by  any  one  of  the  judges  of  the  same  oooit; 
and  that  whenever  this  statute  hath  used  words  importios  the 
singular  number  or  the  masculine  gender  only,  it  sbsll  be 
understood  to  include  several  matters  as  well  as  one  mttttfi 
and  several  persons  as  well  as  one  person,  and  femslei  > 
well  as  males,  end  bodies  corporate  as  well  as  individotl^ 
unless  it  be  otherwise  specially  provided  or  there  be  w^^ 
thing  in  the  subject  or  context  repugnant  to  such  coitfti^' 
tion ;  and  that  this  act  shall  not  extend  either  to  Scotlio^  tf 
Ireland,  except  where  expressly  mentioned. 
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nd  effect  thereof;  be  it  enacted,  that  from  and 
liter  the  time  appointed  for  the  commencement  of 
hu  act  (1  October,  1838,  England ;  1  November, 
840,  Ireland)  no  warrant  of  attorney  to  confess 
adgment  in  any  personal  action,  or  cognovit  oo 
ionem  given  by  any  person,  shall  be  of  any  force 
mless  there  shall  be  present  some  attorney  of  one 
>f  the  superior  courts  on  behalf  of  such  person, 
ixpressly  named  by  him  and  attending  at  his  re- 
D[uest,  to  inform  him  of  the  nature  and  effect  of 
such  warrant  or  cognovit,  before  the  same  is  exe- 
cuted; which  attorney  shall  subscribe  his  name 
■s  a  witness  to  the  due  execution  thereof,  and 
thereby  declare  himself  to  be  attorney  for  the 
person  executing  the  same,  and  state  that  he  sub- 
leribes  as  such  attorney.  (3  &  4  Vict.  c.  105,  s. 
10,  Ireland,  (a)) 

^  (•)  The  correspondinjg^  lections  in  3  &  4  Vict.  c.  106,  as  to 
jMgments  in  Ireland,  with  the  variations,  are  noticed  at  the 
^  of  each  section. 

In  order  to  make  a  cognovit  valid  its  execution  must  be  By  whom 
attested  by  an  attorney  attending  on  behalf  of  the  defendant,  warrant  of 
•tW  than  the  attorney  acting  for  the  plaintiff.    {Moion  v.  jMorney  to 
Middle,  6  Mees.  &  W.  613  ;  4  Jur.  89;  Ruing  v.  Dolphin,  ^  •"••**^* 
4  Jar.  193  ;  8  Dowl.  P.  C.  309.)    The  country  agent  of  an 
sttoreey  is  not  a  competent  witness  to  the  execution  of  a  cog^ 
^^t,  though  expressly  named  by  the  defendant.    (  Maton  v. 
^^iddU,  B  Dowl.  P.  C.  207.)    A  warrant  of  attorney  is  not 
vitiated  by  the  fact  that  the  name  of  the  attorney  who  attests 
Ml  behalf  of  the  defendant  was  first  suggested  by  tne  plaintiff's 
*ttoroey,  if  he  was  expressly  adopted  by  the  defendant  as  his 
atUnney  for  that  purpose.   (  Tavlttr  v.  mcholU,  6  Mees.  k  W. 
91 ;  8  Dowl.  P.  C.  242 ;  4  Juf.  271.    See  Ktrnp  v.  Matthew, 
>  Scott,  399 ;  Hale  v.  Dale,  8  Dowl.  P.  C.  699 ;  4  Jur.  988 ; 
P*»i«  Y.  WeiU,  8  Dowl.  P.  C.  626 ;  4  Jur.  679. )   But  where 
uie  attorney  acting  for  the  defendant  is  named  by  the  plaintiff*, 
vedefeodant  must  have  a  full  opportunity  of  exercisinff  his 
J^'cretioD  as  to  the  adoption,  otherwise  the  cognovit  win  be 
•^d.    {Barnei  v.  Pendrey,  8  Dowl.  P.  C.  747.)    It  is  not 
^^^'^Ty  that  the  party  executing  a  cognovit  should  first  name 
^  tttoroey  to  attest  the  execution  thereof,  nor  is  it  necessary 
^t  SQch  attorney  should  be  the  regular  attorney  of  the  party 
^^  the  cofrnavit ;  it  is  sufficient  if  he  be  merely  employed 
"^  the  oceasion,  provided  the  person  ffiving  the  cognovit  shall 
^biiMtely  exercise  a  free  discretion  m  the  adoption  of  him. 
CjBwv.  WeUi,  8  Dowl.  P.  C.  626;  4  Jur.  679.) 
^  attorney  in  those  cases  cannot  act  for  both  parties ;  Attorney 
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eaanotaet  fbr  (Merliy  T.  Davit,  5  Jur.  246;)  ai  where  the  attoraey  boag 
both  ptriiet.  in  the  first  instaooe  the  attoroey  of  the  defendant  eenenllj, 
and  being  so  particularly  in  respect  of  a  warrant  of  attora^ 
which  be  subscribes  for  him,  and  also  superadds,  in  referena 
to  this  instrument,  the  character  of  attorney  for  the  plaintiir,  leel 
attestation  is  invalid.  {Ruing  v.  Dolphin,  8  Dowl.  P.  C.  309^ 
4  Jur.  193.)  But  one  attorney  may  act  for  each  of  three  d^ 
fendants,  who  freely  recoraize  the  attorney  as  acting  for  each 
of  them  respectively.  (Haigk  v.  Frost,  7  Dowl.  P.  C  743.1 
When  on  the  eiecution  of  a  warrant  of  attomev  there  wu  bel 
one  attorney  present,  who  had  previousl^r  acted  for  the  ^\» 
tiff,  and  who  on  that  occasion  made  out  his  bill  to  the  plaiaiiC 
but  delivered  it  to  the  defendant  and  was  paid  by  \m ;  i 
was  held  that  he  was  not  such  an  attorney  acting  on  bebil 
of  the  defendant  as  required  by  this  statute.  (^Sandenn^ 
Wtttlej,  8  Dowl.  P.  C.  412 ;  6  Mee8.&  W.  98 ;  4  Jur.  90.) 
An  atte:{tatioo  of  a  warrant  of  attorney  on  behalf  of  the  de 
fendant,  by  an  attorney,  who,  besides  practising  on  his  o«i 
account,  was  acting  at  the  time  as  clen  to  another  attonq* 
and  the  latter  was  acting  as  attorney  both  for  the  plamtf 
and  defendant  in  the  transaction,  was  held  insufficient  witfcil 
this  act  {Durraut  v.  Blurton,  9  Dowl.  P.  C.  1015;  5  Jv- 
825. )  The  attorney  who  subscribed  the  execution  of  a  warnsi 
of  attorney  for  the  defendants  was  the  attorney  of  the  piaii* 
tifis ;  it  was  held  that  though  the  defendants  were  fully  swtie 
of  the  nature  of  the  instrument,  yet,  as  the  attorney  wss  Mt 
wholly  uninterested,  this  waa  not  a  sufficient  attestation  witbia 
the  1  &  2  Vict.  c.  110»  s.  9.  {DtvoroU  v.  Thnng,  3  Jar.  1198, 
B.  C.) 

Tlie  act  applies  to  a  cognovit  aetwnun  in  an  action  of  ejetf* 
menL  (Doe  d.  Reet  v.  Howell,  4  Jur.  1035 ;  Doe  d.  Kingpin 
T.  Kingston,  6  Jur.  105 ;  1  Dowl.  P.  C.  N.  S.  263.)  The  art 
does  not  apply  to  a  defendant  who  is  himself  an  atton^* 
(Chipp  V.  HarrU,  5  Mees.  &  W.  430.)  An  attesUtion  in  dis 
form,  "  Witness  G.  £.  defendant's  attorney,  named  by  Ub, 
and  attending  at  his  request,"  is  not  sufficient  without  tbe 
attorney's  proceeding  to  declare  that  he  subscribed  u  esd 
attorney.  (PooU  v.  Hobbt,  8  Dowl.  P.  C.  113  ;  PoUer  t. 
Nicholson,  8  Mees.  &l  W.  294;  9  Dowl.  P.  C.  808;  5  M 
511.)  If  an  attesting  witness  to  a  cognovit  describe  binMu 
as  "  an  attomev  expressly  named  for  the  defendant,  and  tbtt 
he  declares  and  subscribes  himself  aa  such,"  this  is  a  taBdai 
attestation  under  1  &  2  Vict  c.  110,  s.  9 ;  and  it  is  not  aeetf* 
sary  to  state  in  the  attestation  that  he  has  been  appointed  am 
attorney  by  the  defendant  (Oliver  v.  Woodroffe,  3  Jer.  12. 
Exch.)  It  is  not  requisite  under  the  1  &c  2  Vict  c  110,  s.  9i 
that  the  attorney  to  the  defendant,  in  the  attestation  of  sco^ 
novit,  should  state  himself  to  be  an  attorney  named  by  ^ 
defendant ;  it  is  sufficient  if  he  declares  himself  to  be  as  aU 
tomey  for  the  defendant ;  nor  need  the  attorney  be  ongiaalu 
named  by  the  defendant ;  it  is  sufficient  if  the  latter  f^ 


Form  of 
atiestaiion. 
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the  attorney  named  by  the  plaintiff.  (Olivrr  t.  Woodroff§,  7 
Dowl.  P.  C.  166;  4  Mee.  &  W.  650;  3  Jur.  59.)  And  if 
the  nature  and  efiect  of  the  instrument  be  explained  to  the 
defendant,  it  is  immaterial  that  it  has  not  been  read  over  to 
him.  (lb.)  An  infant  cannot  bind  himself  by  a  cogDOviL  (lb.) 

A  defendant  may  apply  to  set  aside  a  warrant  of  attorney 
and  judgment  thereon,  on  the  ground  of  a  non-oomplianee 
with  the  statute,  although  he  has  become  a  bankrupt  since 
the  execution  of  the  warrant  (Taylor  v.  NieholU,  6  Mees. 
&  W.  91 ;  4  Jur.  271.)  Where  a  cognovit  had  been  at- 
tested on  behalf  of  the  defendant  by  an  attorney  who  ac- 
companied the  plaintiff's  son  to  the  defendant's  residence,  and 
who  subsequently  carried  the  instrument  to  the  Queen's  Bench 
office  to  be  filed,  and  there  subscribed  his  name  upon  the  back 
of  it,  as  the  plaintiff's  attorney's  agent,  the  court  set  aside  the 
instrument  under  the  1  &  2  Vict.  c.  110,  ss.  9  and  10.  {Rice 
T.  Linitsad,  7  Dowl.  P.C.  153 ;  6  Scott,  895.) 

A  consent  to  a  judge's  order  for  judgment  and  execution 
is  not  within  the  9th  section  of  the  1  &  2  Vict.  c.  110,  and 
therefore  the  order  is  valid,  though  neither  the  defendant  nor 
his  attorney  attended  before  the  judge.  {Brains  v.  Mantan, 
9  Dowl.  P.  C.  748.) 

The  Stat.  1  &  2  Vict  c.  110,  s.  9,  which  regulates  the  mode 
of  taking  cognovits  and  warrants  of  attorney,  does  not  apply 
to  the  case  of  a  consent  in  writing,  by  a  defendant,  that  a 
judge's  order  may  be  obtained  to  permit  the  plaintiff  to  si^ 
judgment,  unless  the  debt  and  costs  are  paid  within  a  certam 
time.    {Thame  v.  NeaU,  2  Gale  Ac  Dav.  48.) 


X.  That  a  warrant  of  attorney  to  confess  jndg-  Warrtm,  &e. 
ment  or  cognovit  actionem,  not  executed  in  manner  exleott'd' n- 
aforesaid,  shall  not  he  rendered  valid  hy  proof  vsi^*!* 
that  the  person  executing  the  same  did  in  fact 
understand  the  nature  and  effect  thereof,  or  was 
fully  informed  of  the  same.  (6)     (3  &  4  Vict.  c. 
105,  s.  11,  Ireland.) 

(6)  The  Irish  stat  3  &  4  Vict  c.  105,  ss.  12—18,  con- 
tains  further  regulations  as  to  warrants  of  attorney.  See  stat 
3  Geo.  4,  c.  39,  for  preventing  frauds  upon  creditors  by  secret 
warrants  of  attorney,  the  provisions  of  which  act  are  extended 
by  I  &  2  Vict  c.  110,  s.  60,  to  assignees  of  insolvent  debtors, 
lue  twenty-one  days  for  filing  a  warrant  of  attorney  under  3 
Oeo.  4,  c.  39,  s.  1 ,  are  to  be  reckoned  exclusively  of  the  day 
of  execution;  so  that  a  warrant  executed  on  9th  December, 
And  filed  on  the  30th  December,  is  in  time.  {WHUams  v. 
Burgeu,  12  Ad.  &  £11.  635.) 
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writ  of  elegit. 

BbOTttT  en-        Xf.  And  whereas  the  existing  law  is  def< 
SdW«rc3M-    ^  ^^^  providing   adequate   means    for    en 
Mtion  or      judgment  creditors  to  obtain  satisfaction  from 
Miicfi-  ''property  of  their  debtors,  and  it  is  expedient 
diMT.  give  judgment  creditors  more  effect ual  remi 

against   the   real   and   personal   estate    of 
debtors  than  they  possess  under  the  existing 
be  it  therefore  further  enacted,  that  it  shall 
lawful  for  the  sheriff  or  other  officer  to  whom 
writ  of  elegit,  or  any  precept  in  pursuance  the 
shall  be  directed  at  the  suit  of  any  person  o 
any  judgment,  which  at  the  time  appointed  for 
commencement  of  this  act  shall  have   been 
covered,  or  shall  be  thereafter  recovered  in 
action  in  any  of  her  Majesty's  superior  courts 
Westminster,  to  make  and  deliver  ex^pition 
the  party  in  that  behalf  suing J|[>f  all  such  1 
tenements,  rectories,  tithel,  ren^s,  and  here 
ments,  including  lands  and  hereditaments  of  oo 
hold  or  customary  tenure,  as  the  person 
whom  execution  is  so  sued,  or  any  person  in 
for  him,  shall  have  been  seised  or  possessed  of 
the  time  of  entering  up  the  said  judgment,  or 
any  time  afterwai'de,  or  over  which  such  peisoi^ 
shall  at  the  time  of  entering  up  such  judgmeB^ 
or  at  any  time  afterwards  have  any  disposal 
power,  which  he  might  without  the  assent  of  snj 
other  person  exercise  for  his  own  beneBt,  in  IDot  \ 
manner  as  the  sheriff  or  other  officer  may  now 
make  and  deliver  execution  of  one  moiety  of  the 
lands  and  tenements  of  any  person  against  wboii 
a  writ  of  elegit  is  sued  out ;  which  lands,  tene- 
ments, rectories,  tithes,  rents,  and  hereditam£04 
by   force  and   virtue    of   such   execution,  shall 
accordingly  be  held  and  enjoyed  by  the  parnr  f^ 
whom  such  execution  shall  be  so  made  and  deli* 
vered,  subject  to  such  account  in  the  court  out  of 
which  such  execution  shall  have  been  sued  out  tf 
a  tenant  by  elegit  is  now  subject  to  in  a  court  of 
P'-o^i^.**  ***  equity :  Provided  always,  that  such  party  suing 
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out  execation,  and  to  whom  any  copyhold  or 
customary  lands  shall  be  so  delivered  in  exe- 
cution shall  be  liable,  and  is  hereby  requ-ired  to 
make,  perform,  and  render  to  the  lord  of  the 
manor  or  other  person  entitled,  all  such  and  the 
like  payments  and  services  as  the  person  against 
whom  such  execution  shall  be  issued  would  have 
been  bound  to  make,  perform,  and  render,  in  case 
such  execution  had  not  issued ;  and  that  the  party 
so  suing  out  such  execution,  and  to  whom  any 
such  copyhold  or  customary  lands  shall  have 
been  so  delivered  in  execution,  shall  be  entitled 
to  hold  the  same  until  the  amount  of  such  pay- 
ments, and  the  value  of  such  services,  as  well  as 
tlie  amount  of  the  judgment,  shall  have  been 
levied  :  Provided  also,  that  as  against  purchasers,  Provtto  m  i« 
mortgagees,  or  creditors,  who  shall  have  become  JToriMiiiMS, 
such  before  the  time  appointed  for  the  commence-  aad  enditore. 
ment  of  this  act,  such  writ  of  elegit  shall  have  np 
greater  or  other  effect  than  a  writ  of  elegit  would 
have  had  in  case  this  act  had  not  passed,  (c) 
(3  &  4  Vict.  c.  105,  s.  ly,  Ireland.) 

(c)  It  18  not  proposed  on  the  present  occasion  to  enter  upon 
the  consideration  of  the  law  as  to  judgments  before  the  passing 
of  the  above  act,  but  the  notes  subjoined  will,  for  the  most 
part,  be  confined  to  the  cases  whicn  have  arisen  upon  the 
coDStruction  of  the  recent  statute.  For  information  on  the 
efieci  of  judgments  under  the  old  law.  \he  reader  is  referred 
to  2  Sngd  V.  &  P.  381  to  394,  10th  ed. ;  Coote  on  Mort- 
gages; Powell  on  Mortgages,  by  Coventry;  Bac.  Abr.  £xe« 
cation,  3  vol.  pp.  349—421,  7th  ed.;  Gilb.  Law  of  Ezecu- 
tione.     See  ante,  pp.  229—23 1 ,  248—250. 

Bj  1  Will.  4,  c.  7,  the  judge  before  whom  any  action  shall  8pe*dy  cit- 
be  tried  may  certify  before  the  end  of  the  sittings  or  assizes  ^'^^^ 
thai  execution  ought  to  issue  forthwith ;  in  which  case  judg- 
ment may  be  e^igned,  and  execution  issued.  It  is  ordered,  that 
wheie  judgment  is  signed  by  virtue  of  a  judge's  certificate, 
given  pursuant  to  the  stat.  1  Will.  4,  c.7,  s.  2,  such  judgment 
may  be  signed  without  any  rule  for  judgment.  (Reg.  Gen. 
T.  T.  4  VicL  1841 ;  6  Jur.  426.) 

AAer  final  judgment  is  signed  upon  a  certificate  for  speedy  Siayiog  cs«- 
execntion  under  1  Will.  4,  c.  7,  s.  2,  the  judge  cannot  order  cution. 
a  stay  of  execution.  {Lander  v.  Cordm,  7  Mees.  &  W.  218; 
8  Dowl.  P.  C.  910.)  In  an  action  of  trespass  for  mesne  pro- 
fits* it  is  in  the  power  of  the  judge  to  certify  for  speedy  execu- 
tion. (Lafi«T.  WycherU^,  4  Jur.  198;  see  Yate$  v.  Dublin 
Sisam  Packet  Company,  6  Mees.  &  W.  77;  4  Jur.  437.) 
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AVhrnmaybe  This  Statute  has  extended  the  remedy  of  the  judgment 
tnkrn  in  exe-  creditor  affainst  the  whoU,  instead  of  one  tnoiety  of  the  debton' 
cutioo.  liuids,  incTudlDe  copyholds,  which  were  not  subject  to 


cudon  under  the  old  law.  (See  ante,  p.  498.)  By  the  old 
law  leasehold  estates  were  not  bound,  till  delivery  of  a  writ 
of  execution  to  the  sheriff,  but  an  opinion  has  been  expressed 
that  leasehold  estates  are  now  bound  in  the  same  manner  ai 
freeholds,  and  an  equity  of  redemption,  which  was  not 
extendible  before,  (see  1  Ves.  jun.  431  ;  3  Atk.  739  ;  2  Aik. 
290  ;  3  Br.  C.  C.  478  ;)  is  now  considered  to  be  so,  in  tk 
same  manner  as  an  equity  of  rederoptiou  in  a  lee  simpk 
estate.  (2  Sugd.  V.  &  P.  401,  pi.  36,  lOth  ed.)  It  has  bea 
suggested  that  terms  of  years,  as  well  equitable  as  legal,  an 
not  affected  by  judgments  until  execution,  on  the  ground  thit 
the  enactment  is  in  the  same  words  as  the  statute  29  Car.  2, 

c.  3,  s.  10,  which  did  not  include  chattel  interests.  ^See  i 
Jarm.  Convey,  by  Sweet,  84.)  By  the  old  law,  if  an  estsk 
tail  were  extended,  the  issue  might  avoid  it  after  the  death  d 
the  tenant  in  tail.  (Athburnham  v.  Lord  St.  John,  Cio.  Jsd 
85;  Gilb.  on  Executions,  106.)  As  tenants  in  tail>  wfaet 
there  is  no  protector,  have  a  disposing  power,  without  the 
assent  of  any  other  person,  it  is  conceived  that  in  such  ^  att 
the  issue  will  be  bound  by  judgments  entered  up  against  die 
tenant  in  tail.  The  13th  section  expressly  declares  diat  a 
judgment  shall  be  binding  as  against  the  issue  of  the  bodj 
and  other  persons,  whom,  without  the  assent  of  any  other 
person,  the  debtor  might  have  barred.  Trust  estates  are  lial^ 
to  execution  under  the  1 1th  section  of  the  act,  which  extesA 
to  lands  and  hereditaments,  of  which  the  debtor,  or  say 
person  in  trust  for  him,  shall  have  been  seised  at  the  time  whea 
the  execution  issued. 

Where  a  trustee  conveyed  land  before  execution  seed, 
though  he  was  seised  in  trust  for  the  defendant  at  the  time  ef 
the  judgment,  the  lands  could  not  be  taken  in  execntiok 
(Hunt  v.  Coles,  1  Com.  226;  see  Steele  v.  PhilUpe,  Beattf. 
193 ;  Hick$(m  v.  Aylward,  3  MoIIoy,  25.)  It  was  decided 
that  a  trust  created  by  a  defendant  in  favour  of  .himself  and 
another  person,  is  not  a  trust  within  the  29  Car.  2,  c  3,  s.  10, 
that  clause  being  confined  to  cases  where  the  trustees  are  sdsed 
or  possessed  in  trust  for  a  defendant  alone,  and  not  jointly 
with  another  person,  the  trust  within  that  statute  being  one  of  a 
clear  and  simple  nature  for  the  benefit  of  the  debtor.     (Dm 

d.  HuU  v.  Greenhill,  4  B.  &  Aid.  684.)  Soon  after  the 
passing  of  the  act  1  &  2  Vict.  c.  110,  a  doubt  was  raised, 
whether  under  the  14th  section  btock  could  be  charged,  ia 
which  the  debtor  had  only  a  partial  interest ;  and  whether  die 
construction  of  its  terms  must  not  be  governed  by  that  pet  os 
similar  expressions  in  the  statute  of  frauds,  (see  Doe  d.  Hmll 
V.  Crreenhill,  4  B.  &  Aid.  684,)  so  as  to  be  held  to  apply  ooly 
to  simple  trusts  for  the  debtor  alone,  and  not  to  trusts  wbeif 
the  stock  is  standing  in  the  name  of  a  trustee  for  several  per- 


JUDGMENTS.  527 

DOS  having  partial  interesta.  But  this  doubt  is  remoTed  by 
tat  3  &  4  Vict  c.  82,  which  extends  the  provisions  of  the 
&  2  Vict.  c.  110,  8. 14,  "  to  the  interest  of  any  judgment 
lebtor,  whether  in  possession,  remainder,  or  reversion,  and 
rhether  vested  or  contingent,  as  well  in  any  stocks,  funds,  or 
hares,  as  also  in  the  dividends,  interest,  or  annual  produce  of 
fteh  stocks,  &c."  The  stal.  3  Ac  4  Vict.  c.  82,  has  also  re- 
Doved  another  doubt,  whether  the  power  of  a  judge  to  make  a 
hargin^  order  applied  to  the  case  of  stock  standing  in  the 
lame  of  the  accountant  general  of  the  Court  of  Chancery,  by 
leclaring  that  it  shall  be  lawful  for  a  judge  of  any  of  the 
nperior  courts  of  law  to  make  such  order  as  to  stock,  &c. 
(tan^og  in  the  name  of  the  accountant  general  of  the  Court 
if  Chancery,  or  the  interest  or  dividends  thereof,  in  the  same 
way  as  if  the  same  were  standing  in  the  name  of  a  trustee  for 
the  judgment  debtor.  But  the  order  in  such  a  case  shall  not 
operate  to  prevent  a  transfer  or  payment  of  the  dividends  by 
inectun  of  the  Court  of  Chancery. 

Lands,  of  which  a  man  is  seised  in  right  of  his  wife,  are 
iable  to  execution.  (Dalt.  &  Sher.  136;  Coote  on  Mort- 
rages,  67.)  Peisonal  chattels  bequeathed  to  a  single  woman 
!or  her  separate  use,  but  without  the  intervention  of  any 
trustee,  cannot  be  seized  in  execution  by  a  judgment  creditor 
sf  an  after-taken  husband.  (Newlandi  v.  faynter,  4  My.  Ac 
Or.  408.)  Where  rent  became  due  after  the  delivery  of  a 
writ  of  elegit  to  the  sheriff,  but  before  the  inquisition  was  taken 
thereon,  it  was  held  that  the  execution  creditor  was  not  entitled 
to  the  rent  {Sharp  v.  Key,  8  Mees.  &  W.  379 ;  9  Dowl. 
P.  C.  770.) 

It  is  to  be  observed  that  by  the  5th  section  of  2  &  3  Vict.  Fariber  pro- 
c.  11,  as  against  purchasers  and  mortgagees,  without  notice  of  vision  in  te< 
sny  judgment,  &c.,  none  of  such  judgments,  &c.  shall  bind  ebaiien,  witk- 
or  affect  any  lands,  &c.,  or  any  mterest  therein,  further  or  oat  notice, 
otherwise,  or  more  extensively,  although  duly  registered,  than  %c. 
a  judgment  of  one  of  such  superior  courts  would  have  bound 
such  purchaser  or  mortgagee  before  the  stat  1  &  2  Vict, 
e.  1 10.    But  nothing  in  either  of  the  same  acts  shall  affect 
any  judgment  as  between  the  parties  thereto,  or  their  repre- 
lentatives,  or  those  claiming  as  volunteers  under  them. 


WRIT  OF  FIERI  FACIAS. 

Xll.  That  by  virtue  of  any  writ  of  fieri  facias  Sheriff  em- 
to  be  sued  out  of  any  superior  or  inferior  court,  mIiw  mooey, 
after  the  time  appointed  for  the  coiDmencement  of  b«»k  Bocet, 
this  act^  or  any  precept  in  pursuance  thereof,  the  pay  money  or 
sheriff  or  other    officer    having    the    execution  ^J^JJ^J,"  *" 
thereof,  may  and  shall  seize  and  take  any  money  erediton,  ud 
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tofii«for  or  bank  notes,  (whether  of  the  governor  and 
•Trad'by'biiit  Company  of  the  Bank  of  England,  or  of  any  otte 
•Teschuit  bank  or  bankers,)  and  any  cheques,  bills  of  ei* 
::f^j:  change,  promissory  notes,  bonds,  specialties,  « 
other  securities  for  money  belonging  to  the  pe^ 
son  against  whose  effects  such  writ  o{  Jleri  fotk 
shall  be  sued  out ;  and  may  and  shall  pay  «r 
deliver  to  the  party  suing  out  such  execution,  119 
money  or  bank  notes,  which  shall  be  so  seised,  9 
a  sufficient  part  thereof;  and  may  and  shall  boU 
any  such  cheques,  bills  of  exchange,  promissot 
notes,  bonds,  specialties,  or  other  securities  iv 
money,  as  a  security  or  securities  for  the  amoirt 
by  sucii  writ  of  fieri  facias  directed  to  be  leriei 
or  so  much  thereof  as  shall  not  have  been  other- 
wise levied  and  raised  ;  and  may  sue  in  the  naot 
of  such  sheriff  or  other  officer  for  the  recovery  i 
the  sum  or  sums  secured  thereby,  if  and  when  tk 
time  of  payment  thereof  shall  have  arrived,  anl 
that  the  payment  to  such  sheriff  or  other  office^ 
by  the  party  liable  on  any  such  cheque,  bill  0> 
exchange,  promissory  note,  bond,  specialty,  v 
other  security,  with  or  without  suit,  or  the  reco- 
very and  levying  execution  against  the  party  f» 
liable,  shall  discharge  him  to  the  extent  of  sudi 
payment,  or  of  such  recovery  and  levy  in  ex^ 
cution,  as  the  case  may  be,  from  his  liability  <» 
any  such  cheque,  bill  of  exchange,  promissory 
note,  bond,  specialty  or  other  security ;  and  soch 
sheriff  or  other  officer  may  and  shall  pay  over  to 
the  party  suing  out  such  writ,  the  money  so  to  be 
recovered,  or  such  part  thereof  as  shall  be  suffi- 
cient to  discharge  the  amount  by  such  writ  di- 
rected to  be  levied  ;  and  if,  after  satisfactioD  ^ 
the  amount  so  to  be  levied,  together  with  slieriflTi 
poundage  and  expenses,  any  surplus  shall  rewx^ 
in  the  hands  of  such  sheriff  or  other  officer,  tfae 
same  shall  be  paid  to  the  party  against  whom  such 
Prov«M  M 10  writ  shall  be  so  issued ;  provided  that  no  such 
tajejiiity  or  gheriff  or  other  officer  shall  be  bound  to  sue  any 
party  liable  upon  any  such  cheque,  bill  of  ef- 
change,  promissory  note,  bond^  specialty,  or  other 
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CDiity,  unless  the  party  suing  out  such  exe- 
itioQ  shall  enter  into  a  hond,  with  two  sufficient 
ireties,  for  indemnifying  him  from  all  costs  and 
cpenses  to  be  incurred  in  the  prosecution  of  such 
^D,  or  to  which  he  may  become  liable  in  con- 

auence  thereof,  the  expense  of  such  bond  to  be 
lacted  out  of  any  money  to  be  recovered  in 
ich  action,  (dl  (d  &  4  Vict.  c.  105,  s.  20,  Ire- 
md.) 

(d)  The  Iiish  stat.  3  &  4  Vict  c.  105,  8.  21,  contains  a 
other  provision  for  extendmg  the  appointment  of  a  receiver 
a  certaia  cases  at  the  suit  of  creditors  by  judgment  or  recog- 
nasoe;  and  see  5  &  6  Will.  4,  c.  55. 

The  12th  section  of  stat.  1  &  2  Vict.  c.  110,  gives  no  power  Whm  cannot 
9  seize  money  in  execution  while  in  the  hands  of  a  third  ^  ^^^^"^  ""- 
wnon,  as  trustee  for  the  defendant ;  and  therefore  money  fotV^*  '*^ 
kposited  in  court  in  one  action,  pursuant  to  43  Geo.  3,  c.  46, 
i*  2,  and  the  7  &  8  Geo.  4,  c.  71,  s.  2,  cannot  be  paid  out  to 
111  execution  creditor  in  a  second  action,  in  satisfaction  of  his 
(iiim.  {France  v.  Campbell,  6  Jur.  105.)  If  a  sheriff  under  a 
ftrifadat  levies  on  and  removes  goods  which  are  not  the  pro- 
perty of  the  judgment  debtor,  and  has  notice  of  rent  due  before 
tte  removal,  he  is  liable  to  the  landlord  under  stat.  8  Anne, 
^  14,t.  I,  although  he  has  paid  over  the  whole  proceeds  of  the 
levy  to  the  owner  of  the  goods.  (Forster  v.  Cookson,  1  Gale  & 
1)'58 ;  5  Jur.  1083.)    Property  held  by  way  of  lien  cannot 
Ve  taken  in  execution  under  a^./a.  either  at  common  law,  or 
jcc  1  &  2  VicL  c.  110,  s.  12.    {Legg  v.  Evans,  6  Mee.  & 
W.  36 ;  8  Dowl.  P.  C.  177  ;  4  Jur.  197.)    Where  a  defend- 
ttt  ^Qed  between  eleven  and  twelve  o'clock  in  the  morning, 
^  &  writ  of  ^. /a.  was  sued  out  against  his  goods  between 
^  &Dd  three  in  the  afternoon  of  the  same  day,  the  court  set 
^  the  execution  as  irregular.    {Chick  v.  Smith,  8  Dowl. 
*j  C.  337 ;  4  Jur.  86,  B.  C.)    A  party  privileged  from  arrest 
niiDg  |)een  taken  on  a  ca.  sa.  by  tlie  sheriff  of  G.,  paid  the 
nooev  to  the  sheriff  and  obtained  a  judge's  order  to  have  it 
>°Qnded.    When  the  town  agent  was  about  to  do  so,  the 
"^wey  w  claimed  by  the  sheriff  of  M.  under  a>*./o.  directed 
^J|woi :  it  was  held  that  the  money  could  not  be  taken  under 
^fi'fa.    (Masiert  V.  Stanley,  8  Dowl.  P.  C.  169  ;  4  Jur. 
|*»  Exch.)    The  surplus  of  the  proceeds  of  property  sold 
^^aj».ja.  remaining  in  the  hands  of  the  shenff  after  satis- 
T^^^  execution  creditors,  is  a  debt  due  from  the  sheriff  to 
^debtor,  and  cannot  be  taken  in  execution  under  a^./a.  at 
^Stttof  athird  party,  against  the  defendant  in  the  former 
^^  (Harrtion  v.  Paynter,  6  Mee.  &  W.  387 ;  8  Dowl.  P. 
J^  349 ;  4  Jur.  488.)    Where  a  sheriff,  who  had  seized  and 
»W  certsia  goods  under  a  writ  of  fieri  facias,  kept  the  money 

A  A 


5ao 


VIztarca. 


1  &  2  Victoria,  c,  110. 

in  his  htodi  in  oonieqaence  of  a  suit  in  ec^nitv  betweea  Ae 
ptrtieB  nspecting  the  amount  due  to  the  plaintin :  it  was  UU 
that  the  writ  must  be  considered  as  wholly  executed,  ail 
ought  not,  on  the  sheriff's  going  out  of  offiop,  to  be  tiansfeml 
to  his  saecessor  under  3  &  4  nill.  4,  c.  99,  s.  7.  (lb.)  A 
defendant  baring  obtained  judgment  against  F.,  lodged  a/.^ 
with  the  deputy  (under  stat  3  &  4  W.  4,  c.  42,  s.  20,)  of  tb 
sheriff,  and  the  deputy  immediately  issued  a  warrant  to  aaofi- 
oer.  Afterwards,  on  the  same  day,  a  Testing  order  was  made 
(under  stat.  1  £c  2  Vict.  c.  110,  s.  37)  by  the  Insolnrt 
Debtors'  Ck>urt,  transferring  the  estate  of  F.  The  asagai 
under  this  order  took  possession  of  F.'s  property,  and  afts" 
wards  the  sheriff's  officer  seized  it :  it  was  held  that  the  mat 
was  proper.  (  Wen^nd  and  another  t.  FtdUr  and  eiMlbr, 
11  Ad.  &  £1L  859;  see  1  &  2  Vict,  c  110,  s.  46.) 

There  is  no  doubt  that  by  a  conveyance,  whether  to  a  pr 
chaser  or  to  a  mortgagee,  fixtures  snnezed  to  the  freehold  ni 
pass,  unless  there  Im  some  words  in  the  deed  to  ezclode  tkn 
CoUgrave  v.  Dios  Santos,  (2  B.  &  Cr.  76 ;  3  D.  &  R.  255)s 
an  authority  to  that  effect  in  the  case  of  a  purchaser,  and  Im^ 
stafft  V.  Meagoe,  (2  Ad.  6i  £1. 167)  in  the  case  of  a  mortgasee* 
(See  Steward  t.  Lombe,  1  BnxL  &  B.  606 ;  Ba^deU  r  Wm- 
chad,  1  Cr.  M.  &  R.  177.)  Fixtures  cannot  Renerallybe 
treated  as  goods  and  chattels  until  detached  from  the  fiediDU. 
(Nutt  V.  SutUr,  5  Esp.  176 ;  Lu  v.  RisdoH,  2  Marsh.  495; 
NibleU  ▼.  Smith,  4  T.  R.  504.)  In  a  Ji.  fa.  against  a  lemt, 
who  may  himself  remove  them,  they  ntay  be  talun.  (  PinerT. 
Fagg,  4  Man.  &  R.  277,  per  Bayley,  J. ;  Winn  v.  IngiO^.i 
B.  &  Aid.  625;  1  D.  &  R.  247  ;  PiU  v.  Shew,  4  B.  &  AM. 
206;  Event  v.  RoberU,  5  B.&  C.  841 ;  8  D.  &  R.  61L) 


lodgment  to 
operate  as  a 
charge  on 
real  etUte. 


THE  EFFECT  OF  A  JUDGMENT. 

XI IT.  That  a  judgment  already  entered  ap,or 
to  be  hereafter  entered  up  against  any  person  io 
any  of  her  Majesty's  superior  courts  at  West- 
minster, shall  operate  as  a  charge  upon  all  landsi 
tenements,  rectories,  advowsons,  tithes,  rents,  and 
hereditaments^  (including  lands  and  hereditamepts 
of  copyhold  or  customary  tenure,)  of  or  to  which 
such  person  shall  at  the  time  of  entering  up  sock 
judgment,  or  at  any  time  afterwards,  be  seised, 
possessed  of,  or  entitled  for  any  estate  or  interest 
whatever,  at  law  or  in  equity,  whether  in  posse*- 
sion,  reversion,  remainder,  or  expectai^cy,  or  over 
which  such  person  shall  at  the  time  of  entering  ^ 
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ich  judgmentt  or  at  any  time  afterwards,  lia^e 
Qy  disposing  power,  which  he  might  without  the 
Bsent  of  any  other  person  exercise  for  his  own 
enefitt  and  shall  he  hinding  as  against  the  person 
gainst  whom  judgment  shall  he  so  entered  up, 
nd  against  all  persons  claiming  under  him  after 
Dch  judgment,   and   shall  also   be    hinding  as 
gabst  the  issue  of  his  body,  and  all  other  per- 
ons  whom  he  might,  without  the  assent  of  any 
>ther  person,  cut  off  and  debar  from  any  remain- 
ler,  reversion,  or  other  interest,  in  or  out  of  any 
y£  the  said  lands,  tenements,  rectories,  advowsons, 
tithes,  rents,  and  hereditaments ;  and  that  every 
iudgment  creditor  shall  have  such  and  the  same 
feuedies  in  a  court  of  equity  against  the  here- 
litaments  so  charged  by  virtue  of  this  act  or  any 
part  thereof,  as  he  would  be  entitled  to  in  case  the 
person  against  whom  such  judgment  shall  have 
been  so  entered  up  had  power  to  charge  the  same 
hereditaments,  and  had  by  writing  under  his  hand 
Bgreed  to  charge  the  same,  with  the  amount  of 
Bach  judgment  debt  and  interest  thereon :  Pro-  charge  not  to 
Tided  that  no  judgment  creditor  shall  be  entitled  J*tf,"2{J^ 
to  proceed  in  equity  to  obtain  the  benefit  of  such  expiration  or 
charge  until  after  the  expiration  of  one  year  from  *  ^**^* 
tbe  time  of  entering  up  such  judgment,  or  in 
biases  of  judgments  already  entered  up,  or  to  be 
entered  up,  before  the  time  appointed   for  the 
commencement  of  this  act,  until  after  the  expi- 
ration of  one  year  from  the  time  appointed  for  the 
commencement  of  this  act,  nor  shall  such  charge 
operate  to  give  the  judgment  creditor   any  pre- 
Krence  in  case  of  the  bankruptcy  of  the  person 
against  whom  judgment  shall  have  been  entered 
^P)  unless  such  judgment  shall  have  been  entered 
up  one  year  at  least  before    the   bankruptcy : 
Provided  also,  that  as  regards  purchasers,  mort-  Prorisoaat^ 
pgees,  or  creditors,  who  shall  have  become  such  ?"<**»«"• 
Dciore  the  time  appointed  for  the  commencement 
of  this  act,  such  judgment  shall  not  affect  lands, 
^Dements,  or  herecHtaments,  otherwise  than  as 
u^.same  would  have  been  affected  by  such  judg- 

A  A^ 
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ment  if  this  act  had  not  passed :  (e)  Provided  Jtn, 
that  nothing  herein  contained  shall  be  deemed  or 
taken  to  alter  or  affect  any  doctrine  of  courts  of 
equity,  whereby  protection  is  given  to  purchaseis 
for  valuable  consideration  without  notice.  (/) 
(S  &  4  Vict.  c.  105,  8.  22,  Ireland.) 

(e)  In  a  bill  for  a  forecloeure  and  sale  of  mortgaged  hak 
all  the  judgment  creditors  of  the  mortgagor  are  neoeflSJ 
parties,  whether  snch  judgments  are  pnor  or  puisne  to  tk 
plaintiff's  demand,  and  whether  they  are  a  lien  upon  legslf 
equitable  estates.  This  doctrine  rests  upon  a  perfectly  nS 
foundation,  whether  referred  to  the  ^nenl  principles  i 
courts  of  equity,  or  to  the  effect  of  the  stat.  3  &  4  Vict,  c  lOS. 
s.  22.  That  which  formerly,  by  force  of  the  statute  of  We^ 
minster,  13  £dw.  I.  st.  1,  c.  18,  was  a  ^neral  charge  ujd« 
lands,  now  by  force  of  the  express  directions  of  the  stat.  3  & 
4  Vict  c.  105,  8.  22,  becomes  a  specific  charge;  wonk  cai- 
not  be  more  express.  If  a  man  has  power  to  charge  ceitaa 
lands,  and  agrees  to  charge,  them,  in  equity  he  has  actnaDj 
charged  them ;  and  a  court  of  equity  will  execute  the  ebargt 
When  the  act  of  parliament  says,  that  every  judgment  crei&* 
shall  have  the  same  remedies  m  a  court  of  equity  as  he  ^c^ 
be  entitled  to  in  case  the  person,  against  whom  the  judgmenttai 
been  entered,  had  agreed  to  charee  the  lands  with  the  amovtf 
of  that  judgment  debt,  whether  uiat  charge  be  legal  or  eqiiA* 
able,  the  judgment  becomes,  in  the  view  of  a  court  of  eqvitjp 
an  equitable  estate.  We  are  no  longer  dealing  with  a  genenl 
lien,  but  with  a  specific  incumbrance.  (Rolteston  v.  MorUf, 
1  Drury  &  War.  171.  195;  I  Conn.&  L.252.) 

Before  the  above  act,  a  judgment  creditor,  who  desired  to 
enforce  his  securi^  against  his  debtor's  equitable  interest  is  & 
freehold  estate  by  a  bill  in  equity,  must  previously  havesoed 
out  an  eUgii ;  and  if  his  bill  did  not  allege  that  be  had  done 
so,  it  was  demurrable.  {Neate  v.  Duks  of  MarlborougK  ^ 
Mylne&Cr.407.^ 

The  stat.  6  Will.  4,  c.  14,  s.  126,  which  deprived  creditoR. 
who  have  obtained  judgments  by  confession  against  tbeir 
debtor,  of  preference  m  bankruptcy,  has  not  been  repesled  I? 
the  effect  of  3  &  4  Vict.  c.  105.  Creditors  b}r  simple  con- 
tract come  within  the  terms  of  the  above  proviso  in  3  &  ^ 
Vict.  c.  105,  s.  22,  with  respect  to  purchasers,  mortgageei,  o^ 
creditors.  (^In  re  Perrin,  2  Drury  &  Warren,  147.) 
C«otribaiUiii.  If  part  of  an  estate  subject  to  a  judgment  is  sold,  l^vi>9 
the  remainder  in  the  hands  of  the  conusor,  and  execntkm  b 
taken  out  against  the  original  debtor  or  his  heir,  he  wfll  o^ 
be  entitled  to  contribution  against  the  purchaser ;  bat  if  tl*^ 
execution  had  been  against  the  purchaser  only,  be  vill  l>s 
entitled  to  contribution  against  the  owner  of  the  residue  of  ^ 
estate.  (3  Rep.  lib;  Hartly  v.  iV Flaherty,  Beatty,  61 ;  »* 
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tee  wet.  13  of  1  &  2  Vict,  c  110,  16  &  17  Cir.  t,  c  5.)  A 
party  seised  of  several  real  estates,  and  indebted  by  judgment, 
aettfes  one  of  the  estates  for  valuable  consideration,  with  a 
oovenant  against  incambrances,  and  subsequently  acknow- 
ledges other  judgments,  it  was  held  that  the  prior  judgments 
should  be  thrown  altogether  on  the  unsettled  estates,  and  that 
the  subsequent  judgment  creditors  had  no  right  lo  make  the 
settled  estate  contribute.  (  Averall  v.  Wade,  Lloyd  Ac  G.  temp. 
Sued.  252.) 

(/  )  The  Irish  act  3  &  4  Vict  c.  105,  s.  22,  contains  the 
additional  proviso,  "  that  nothing  in  this  act  contained  shall 
take  away  or  prejudice  any  remedy  or  proceeding  which 
any  judgment  creditor  may,  or  if  this  act  had  not  been  passed 
might,  have  or  take  in  relation  to  his  judgment ;  but  such 
creditor  shall  be  at  liberty  to  proceed  at  law  or  in  equi^  for 
VBOoveiy  of  any  sum  secured  by  or  due  upon  any  such  judg- 
ment, whether  before  or  after  such  period  as  aforesaid,  as  if 
this  act  bad  not  been  passed." 


CHARGE  UPON  STOCK,  &C. 

XIV.  That  if  any  person   against  whom  any  gtock  ami 
judgment  shall  have  been  entered  up  in  any  ^^  f}*"JJ*i"**lJ' 
her  Majesty's  superior  courts  at  Westminster,  shall  pabiiceom. 
have  any  government  stock,  funds  or  annuities,  or  |JJIj!f*''i*\|,^ 
any  stock  or  shares  of  or  in  any  public  company  debtor  and 
in  England  (whether  incorporated  or  not),  stand-  hJ'Sin'Jllne 
ing  in  his  name  in  his  own  right,  or  in  the  name  to  be  chirked 
of  any  person  in  trust  for  him,  it  shall  be  lawful  j^ge/' 
for  a  judge  of  one  of  the  superior  courts,  on  the 
application  of  any  judgment  creditor,  to  order  that 
such  stock,  funds,  annuities,  or  shares,  or  such  of 
them  or  such  part  thereof  respectively  as  he  shall 
think  fit,  shall  stand  charged  with  the  payment  of 
the  amount  for  which  judgment  shall  have  been  so 
recovered,  and  interest  thereon,  and  such  order 
shall  entitle  the  judgment  creditor  to  all  such 
remedies  as  he  would  have  been  entitled  to  if 
auch  charge  had  been  made  in  his  favour  by  the 
judgment  debtor;  provided  that  no  proceedings 
ahall  be  taken  to  have  the  benefit  of  such  charee 
until  afler  the  expiration  of  six  calendar  months 
from  the  date  of  such  order,  {g)    (3  &  4  Vict. 
<;.  ]  05 f  s.  23,  Ireland.) 
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(g)  The  praviiioiis  of  this  section  era  defined  end  takmkil 
bTsUt3&4Vict.c82,s.  1.  (See pott.)  Ajod^eoflki 
Ciourt  of  Chaneer]^  is  not  a  judge  of  one  of  the  supenor  eoah 
at  Westminster,  witlua  the  meaning  of  the  14ih  eeetian  \kt 
Vict.  0. 1 10,  and  has  no  jurisdi^ion  under  that  secliaa  % 
order  monies  invested  in  the  name  of  the  acconntantrgeotfl 
to  stand  oharged  with  a  judgment  debt  rseoverad  at  hf 
against  the  party  entitled  to  sv^  funds,  but  the  appliealia 
should  be  made  to  one  of  the  common  law  jud^  of  tki 
superior  courts  at  Westminster.  (Aftisi  v.  Prerioiid,  4  Mt 
&  Cr.  431 ;  2  Beav.  300.)  In  Robin»m  v.  Pemne,  (7  Dosl 
93;  2  Jur.  896,)  it  was  held  that  money  deposited  byibi 
vendee  of  land  in  the  hands  of  a  third  party,  for  the  use  of  tkt 
defendant,  oould  not  be  attaebed  under  stat.  1  &  2  Viet  c  W 
s.  14,  and  that  the  12th  section  only  applied  to  money  in  tki 
hands  of  the  debtor,  and  not  in  the  possession  of  a  thinl  psi^ 
as  trustee  for  him.  A  judge  at  chambers  only,  and  not  ik 
court,  has  authority  under  the  ststute  1  &  2  Vict,  c*  1 10,  i>  K 
to  make  an  order  to  charge  a  fund  with  the  payment  of  mos^ 
reoovered  by  a  judgment ;  if  he  makes  an  abeolute  order,  the 
court  has  jurisdiction  to  set  it  aside  if  wrongly  made ;  but  if  be 
only  makes  an  order  niti,  the  court  has  no  authority  to  eDtc^ 
tain  the  question,  although  the  judge  expresses  his  deaiett 
refer  it  to  the  court.   (Brown  v.  oamford,  9  Aiees.  &  W.  41) 


OPERATION  OF  JUDGB's  ORDERS. 

Order  of  XV.  And  in  order  to  preveiit  any  person  agaiost 

m^te^«    ^hom  judgment  shall  have  been  obtained  froa 

flnt  iniUBoe  transferring,  receiving,  or  disposing  of  any  stocki 

on?ot&  to^  funds^  annuities^  or  shares  hereby  authorised  t» 

the  bank  or    be  charged  for  the  benefit  of  the  judgment  ere- 

^ra'eais   ditor  Under  an  order  of  a  judge,  be  it  further 

diitringaa.      enacted,  that  every  order  of  a  judge  charging  a«y 

government  stock,  funds  or  annuities,  or  any  stod 

or  shares  in  any  public  company,  under  this  aeir 

shall  be  made  in  the  first  instance  ex  parte,  tm 

without  any  notice  to  the  judgment  debtor,  tm 

shall  be  an  order  to  show  cause  only ;  and  BOt» 

order,  if  any  government  stock,  funds,  or  annut- 

ties,  standing  in  the  name  of  the  judgment  debtor 

in  his  own  right,  or  in  the  name  of  any  person  uj 

trust  for  him,  is  to  be  affected  by  such  order,  sb^ 

restrain  the  governor  and  company  of  the  Bank  » 

England  from  permitting  a  transfer  of  such  stock 

in  the  meantime,  and  until  such  order  shall  he 
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made    absolnte  or  discbareed ;  and  if  any  stock 
or  shares  of  or  in  any  public  company,  standing  in 
^he  name  of  the  judgment  debtor  in  his  own  right, 
or  in  the  name  of  any  person  in  trust  for  him,  is 
or  are   to  be  afJected  by  any  such  order,  shall  in 
like  xnanner  restrain  such  pablic  compilny  from 
permitting  a  transfer  thereof;  and  that  if,  after 
notice  of  such  order  to  the  person  or  persons  to 
"be  restrained  thereby,  or  in  case  of  corporations 
to  any  authorized  agent  of  such  corporation  ;  and 
l>efore  the  same  order  shall  be  discharged  or 
made  absolute,  such  corporation,  or  person  or 
persons,   shall  permit  any  such  transfer  to  be 
made,  then  and  in  such  case  the  corporation  or 
person   or  persons  so  permitting  such  transfer 
shall  be  liable  to  the  judgment  creditor  for  the 
Talue  or  amount  of  the  property  so  charged  and 
so  transferred,  or  such  part  thereof  as  may  be 
sufficient  to  satisfy  his  judgment;  and  that  no 
disposition  of  the  judgment  debtor  in  the  mean- 
time shall  be  valia  or   effectual  as  against  the 
judgment  creditor;  and  further^  that  unless  the 
judgment  debtor  shall  within  a  time  to  be  men- 
tioned in  such  order  show  to  a  judge  of  one  of  the 
said  superior  courts  sufficient  cause  to  the  con- 
trary, the  said  order  shall,  after  proof  of  notice 
thereof  to  the  judgment  debtor,  his  attorney  or 
agent,  be  made  absolnte  :  provided  that  any  such 
judge  shall,  upon  the  application  of  the  judgment 
debtor,  or  any  person  interested,  have  full  power 
to  discbarge  or  vary  such  order,  and  to  award 
such  costs  upon  such  application  as  he  may  think 
fit.  (A)    (3  &  4  Vict.  e.  105,  s.  54,  Ireland.) 

{h)  The  5  Vict,  c  5,  t.  5,  enacts,  that,  in  the  place  and  Writ  of  db- 
stead  of  the  writ  of  distringatt,  as  the  same  has  been  neretofore  triogu  to  be 
kracd  from  the  said  Coort  of  Exchequer,  a  writ  of  distringas,  ^^^  ^|^°> 
in  the  fonn  set  oat  in  the  first  schedule  to  this  act,  shall,  on  chancery  ac- 
and  after  the  said  16th  day  of  October,  1841,  be  issuable  cording  to 
from  the  Court  of  Chancery,  and  shall  be  sealed  at  the  sub-  ^^^^  '"* 
noeoa  office,  and  that  the  force  and  efiect  of  such  writ,  and  S|^  ^  y^eu 
ne  practice  under  or  relating  to  the  same,  sholl  be  such  as  is  c.  0. 
now  in  farce  in  the  said  Conn  of  Exchequer :  profrided,  ncTcr- 
Aelev,  that  such  writ,  and  the  practice  under  or  relating  to 
the  same,  and  the  fees  and  allowances  in  respect  thereof,  shall 
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be  subject  to  such  orders  end  rej^alations  u  ma^r*  vnder 
proviaoM  of  this  set,  or  of  any  other  act  now  in  force, 
under  the  general  authority  of  the  Court  of  Chancery, 
made  with  refereuoe  to  the  proceedings  and  pvadioe  of 
said  C'Ourt  of  Chancery.  (See  order  of  court,  17th  NoveiBl 
1841,  as  to  distnngai.)  The  staU  5  Vict,  c  5,  s.  4,  has 
ferred  on  the  court  no  new  summary  jurisdiction  wiiJi 
to  granting  injunctions ',  but  the  remedy  provided  thereby 
intended  only  for  limited  and  interim  purposes,  tiz.  to  pratHI 
stock  until  the  party  having  a  claim  to  it  can  have  timet 
assert  that  claim  by  bill.  H.  obtained  a  restraining  oHb 
under  the  above  statute  on  the  30th  May,  but  he  neclectcdt 
file  a  bill }  upon  motion  made  the  30th  June  to  dischaige  Ai 
order,  it  was  neld,  first,  that  the  order  could  not  stand  wilt 
out  a  bill  filed ;  and,  secondly,  that  although  the  court  kai 
power  to  continue  the  order  until  a  bill  should  be  filed,  7tf 
that  this  was  not,  by  reason  of  H.'s  delay  in  filing  a  bill,  ^ 
proper  case  for  the  exercise  of  such  power.  (In  rt  Sidmt 
6  Jur.  597.) 
Form  of  writ.  "  Victoria,  by  the  grace  of  God  of  the  United  Kingdom  d 
Great  Britain  and  Ireland  Queen,  defender  of  the  nitb,ii 
the  sherifib  of  London  greeting : — We  command  you  that  joi 
omit  not  by  reason  of  any  liberty,  but  that  you  enter  the  am 
and  distrain  the  governor  and  company  of  the  Bank  of  Eoglaai 
by  all  their  lands  and  chattels  in  your  bailiwick,  so  that  tbef. 
or  any  of  them,  do  not  intermeddle  therewith  until  we  cA&- 
wise  command  you ;  and  that  you  answer  us  the  issues  of  tke 
said  lands,  so  that  they  do  appear  before  us  in  our  High  Coot 

of  Chancery  on  the day  of ,  to  answer  a  certain  bffl 

of  complaint  lately  exhibited  against  them  and  other  defaod- 

ants  before  us  in  our  said  Court  of  Chancery  by  • c*" 

plainant ;  and  further  to  do  and  receive  what  our  said  oooit 
shall  then  and  there  order  in  the  premises,  and  that  you  thes 
leave  there  this  writ.  Witness  ourself  at  Westminster,  tbf 
day  of ,  in  the year  of  our  reign. 

"  DiVOK.' 

The  following  is  the  form  of  the  affidavit  which  has  bees 
substituted  by  the  judges  of  the  Court  of  Chancery  by  aa  order 
dated  10th  December,  1841 ,  for  the  form  set  out  at  the  foot  of 
the  orders  of  the  17th  November,  1841. 

A.  B.  [the  name  of  the  party  or  par  lies  in  whote  bek^tie 
writ  it  iued  (mi'\  v.  The  Governor  and  Company  of  the  Bsok 
of  England. 

I, of  — ,  do  solemnly  swear,  that,  according  to  tl* 

best  of  my  knowledge,  information,  and  belief,  I  am  [or  t/(^ 

affidavit  it  made  by  a  tolicitor,  A.  B.  of is]  beneficiallj  i>* 

terested  in  the  stock  hereinafter  particularly  described,  that  s 

to  say  [htre  specify  the  amount  rfthe  ttoek  to  be  affected  by  ^ 
writ,  and  the  name  or  namet  of  the  penon  er  penons,  er  M^ 
politie  or  corporate,  in  whote  nawu  or  nam/et  the  tame  sfcsU  ^ 
MtandingJ] 
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EFFECT  OF  TAKING  THE  BODT, 

XVI.  That  if  any  judgment  creditor,  who  under  s«(-ariti«i  not 
the  powers  of  this  act  shall  have  obtained  any  re«"Md  to  be 
charge,  or  be  entitled  to  the  benefit  of  any  security  If  th?pcrfoo 
whatsoever,  shall  afterwards,  and  before  the  pro-  ^  *^*"  »■ 
perty  so  charged  or  secured  shall  have  been  con- 
verted into  money  or  realized,  and  the  produce 
thereof  applied  towards  payment  of  the  judgment 
debt,  cause  the  person  of  the  iudgment  debtor  to 
be  taken  or  charged  in  execution  upon  such  judg- 
ment, then  and  in  such  case  such  judgment  creditor 
shall  be  deemed  and  taken  to  have  relinquished 
all  right  and  title  to  the  benefit  of  such  charge  or 
security,  and  shall  forfeit  the  same  accordingly. 
(3  &  4  Vict.  c.  105,  s.  25,  Ireland.)  (i) 

<t)  In  Welti  T.  Gibbi,  (3  Beav.  399,)  a  question  was  raised 
wbeUier  an  order  to  pay  money  into  court  to  the  credit  of 
a  cause  is  an  order  within  the  meaning  of  1  &  2  Vict.  c.  110, 
s.  18.  and  if  so,  whether  a  taking  under  an  attachment  for 
contempt  would,  under  the  16th  section,  invalidate  a  charge 
obtained  under  the  13th  section.  The  court  said  it  certainly 
is  not  the  same  thing  as  a  taking  under  a  ca»  ta,  at  law ; 
nor  is  this  court  bound  by  the  decisions  of  courts  of  law, 
which  in  some  cases  prohibit  a  party  proceeding  against  the 
property  and  person  at  the  same  time.  (See  Ht</«  v.  Ftttitt, 
1  Cn.  Ca.  91.)  The  two  concurrent  processes  have  at  all 
times  existed  in  this  court,  and  still  exist,  so  that  if  a  defendant 
should  remain  in  priton,  and  neglect  to  pay  money  according 
to  the  order  of  the  court,  a  sequestration  would  go  against  hu 
estate. 


INTEREST  ON  JUDGMENTS. 

XVI L  That  every  judgment  debt  shall  carry  jadgment 
interest  at  the  rate  of  4/.  per  centum  per  annum  !!!i*'!il?  ^"^ 
from  the  time  of  entenng  up  the  judgment,  or  from 
the  time  of  the  commencement  of  this  act  in  cases 
of  judgments  then  entered  up  and  not  carrying 
interest,  until  the  same  shall  be  satisfied,  and  such 
interest  may  be  levied  under  a  writ  of  execution 
on  such  judgment.  (Jc)  (3  &  4  Vict.  c.  105,  s.  26, 
Ireland.) 

A  A  5 
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(ky  See  ante,  pp.  258—260.  Where  judgment  wts  sgned, 
and  the  allocatur  aatod  oo  the  8th  Jamiaiy,  but  in  consequence 
of  the  dela^  by  the  plaintiff  moving  to  reyiew  the  tazaboi, 
(ullimatoly  inorsaaed),  it  waa  not  entn«d  op  until  the  VA 
Maj|[ ;  it  wa«  held,  upon  the  construction  of  this  sectaon,  tki 
the  jud^ent  was  to  he  taken  as  entered  on  the  fonner  dn 
the  original  entry  being  merely  a  misprision  of  the  cko. 
(FtjA«r  V.  Dudding,  9  Dowl.  P.  C.  872.) 


DBCRXB»  AND  ORDJSRS  IN  EQUITT. 

Decreet  and  XVIIL  That  all  decrees  aad  orders  of  oooa 
^ru  S  of  equity,  and  all  rules  of  courts  of  commoo  la«) 
eq>uy.  ftc  to  and  all  orders  of  the  Lord  ChanceUor  or  of  ^ 
jadgment*.  court  of  review  in  matters  of  bankruptcy,  and  d 
orders  of  the  Lord  Chancellor  in  matters  of  luoac^t 
whereby  any  sum  of  money,  or  any  costs,  charges, 
or  expenses,  shall  be  payable  to  any  person,  wd 
have  the  effect  of  judgments  in  the  superior  couits 
of  common  law,  and  the  persons  to  whom  anj 
such  monies  or  costs,  charges  or  expenses,  shall  be 
payable  shall  be  deemed  judgment  creditors  witbia 
the  meaning  of  this  act ;  and  all  powers  herebj 
given  to  the  judges  of  the  superior  courts  of  com- 
mon law  with  respect  to  matters  depending  in  tk 
same  courts,  shall  and  may  be  exercised  by  courts 
of  equity  with  respect  to  matters  therein  depend- 
ing, and  by  the  Lord  Chancellor  and  the  court  o! 
review  in  matters  of  bankruptcy,  and  by  the 
Lord  Chancellor  in  matters  of  lunacy ;  and  ali 
remedies  hereby  given  to  judgment  creditors  are 
in  like  manner  given  to  persons  to  whom  any 
monies  or  costs,  cnarges  or  expenses,  are  by  saA 
orders  or  rules  respectively  directed  to  be  paid.(0 
(3  &  4  Vict.  c.  105,  s.  27,  Ireland.) 

(0  The  Irish  act  contains  the  additioaal  worda»  "  sod  tis 

date  of  the  same,  and  the  amount  due  on  the  foot  thereof  ^ 

be  stated  in  any  petition  for  a  receiver  under  the  said  i^ 

5  &  6  Will.  4,  c.  55,  and  this  act,  as  m  the  case  of  a  peti^ 

founded  on  a  iudgment  entered  or  recovered  in  any  sacs  sof^ 

rior  courts  of  law  as  aforesaid." 

Order  Mftarg.      Stock  Standing  in  the  accountant-general's  nsaM  to  v 
log  tiock.  "  ^ 
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separate  account  of  a  party  against  whom  a  judgment  debt  has 
been  recoTered,  may  he  ehaiged  nnder  1  &  2  Vict  c.  110, 
with  the  debt ;  but  the  chaining  order  must  be  made,  not  by  a 
jwbe  in  equity,  but  by  a  ju^;e  at  common  law  ;  and  althovj^h 
aaen  order,  in  terms,  chaigea  the  stock,  it  affects  only  the  m- 
tevBst  of  the  debtor  in  the  stock,  and  thocfove  does  not  mlerfine 
with  the  rights  of  prior  incumbrancers.    A  court  of  equity  will 
make  a  stop  order  as  auxUiary  to  the  char^g  order.    A  party 
intending  to  apply  for  a  stop  order  must  gtTe  notice  of  his  ap- 
pbcalion  to  all  otncr  persons  having  like  orders  on  the  fiinds. 
iHuOm  ▼.  Day,  10  Sun.  41 ;  4  Jur.  1125.)    Courts  of  equity 
will  cacry  into  execution  their  orders  for  decrees  and  costs,  by 
charging  the  government  stock  of  the  debtor  under  the  pro- 
visions of  the  statute  1  &  2  Vict  c.  110 ;  and  for  that  purpose 
it  is  not  necessary  to  give  further  proof  of  application  tor  pay- 
ment than  is  contained  in  the  notice  of  the  intended  application 
to  make  the  order  for  the  charge  absohite.    (Blake  ▼.  WhiU, 
3  Y.  &  Colt  434 ;  3  Jurist,  749.)    Under  an  agreement  of 
reference  a  sum  was  awarded  to  be  paid  by  the  plaintiff  to  the 
defendant ;  and  afterwards  the  agreement  was  made  a  rule  of 
court    It  was  held  that  ^e  plamtiff  could  not,  by  virtue  of 
the  rale  of  Court,  issue  execution  for  the  som  under  the  statute 
1  £c  2  Vict  c  110,  s.  18.  that  clause  being  applicable,  for 
such  purpose,  only  where  the  mousy  payable  by  the  rule  is 
expressed  in  the  rule  itself.    (Jonetv,  IVilliamt,  11  Ad.  & 
Ell.  175 ;  4  P.  &  Dav.  217.)    A  judge's  order  for  pa^^ment 
of  money  obtained  or  parts  cannot  be  made  the  foundatbn  of 
an  executkm  under  sUt  1  &  2  Vict  c.  110,  s.  18.    (Rich. 
•nil  ▼.  Paturmn^  1  Dowl.  P.  C,  N.  8.  52 ;  8  Mees,  &  W. 
313 ;  5  Jur.  894.    See  NeaU  v.  PoitUthwaiU,  8  Dowl.  P.  C. 
100,  0.  S.)    A  party  to  whom  a  sum  of  money  has  been  made 
payable  by  a  rule  of  court  is  entitled  under  this  section  to  sue 
eul  execution  for  the  amount,  without  any  leave  obtained  from 
the  court  for  that  purpose.  (  WailU  v.  Shsffitld,  3  Jur.  1002.) 
The  above  words,  "  monies  or  costs,  charges  or  expenses," 
mean  money  decreed  or  ordered  to  be  paid,  together  with  the 
costs,  &c.  to  be  ascertained  on  taxation  by  the  officer  of  the 
court,  and  that  no  order  to  pay  costs  is  requisite.    {Janet  v. 
Wiilianu,  8  Mees.  &  W.  349 ;  9  Dowl.  P.  C.  70«  j  6  Jur. 
^5.)    A  person  may  sue  out  execution  under  I  &  2  Vict, 
c.  110,  on  a  rule  of  court  ordering  costs,  alone  to  be  paid, 
though  there  is  no  form  of  writ,  as  settled  by  the  common  law 
judge8»apf^icable  to  costs  only.  (i4iioii.5Jur.40.)  An  order 
of  the  Court  of  Chancery  requiring  the  defendants  in  a  suit  to 
P^y  a  certain  sum  into  the  Bank,  with  the  privity  of  the  Ac- 
countant-General,  to  the  credit  of  the  canse,  is  not  an  order 
which  has  the  e^t  of  a  judgment  within  the  provisions  of 
1^2  Viet  Clio.    (Gt6*f  V.  Pifc«,  8  Mees.  &  W.  223 ;  » 
3>owl.P.C.  131.) 
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NEW  REOISTSS. 


No  jade-  XIX,  That  no  judgment  of  any  of  the  said  sape- 

ncotydcm,  fior  courts,  nor  any  decree  or  order  in  any  conit 


rail  MtatT'  of  equity,  nor  any  rule  of  a  court  of  common  lavr, 
oiherwiM  Q^f  i^Qy  order  in  bankruptcy  or  lunacy,  shall  hj 
for«  tiM  act.  Virtue  of  this  act  anect  any  lands,  tenements,  ot 
natures^-  hereditaments,  as  to  purchasers,  mortgagees,  or 
creditors,  unless  and  until  a  memorandum  or 
minute  containing  the  name  and  the  usual  orW 
known  place  of  abode,  and  the  title,  trade,  or  pro- 
fession of  the  person  whose  estate  is  intendcn  to 
be  affected  thereby,  ^and  the  court  and  title  of  tiie 
cause  or  matter  in  which  such  judgment,  decree, 
order,  or  rule,  shall  have  been  obtained  or  msde^ 
and  the  date  of  such  judgment,  decree,  order,  or 
rule,  and  the  account  of  the  debt,  damages,  costs, 
or  monies  thereby  recovered  or  ordered  to  be  paid, 
shall  be  left  with  the  senior  master  of  the  court  of 
Common  Pleas  at  Westminster,  who  shall  forth- 
with enter  the  same  particulars  in  a  book  in  alpht- 
betical  order,  by  the  name  of  the  person  whose 
estate  is  intended  to  be  affected  by  such  judgment, 
decree,  order,  or  rule ;  and  such  officer  shall  be 
entitled  for  any  such  entry  to  the  sum  of  5s, ;  so^ 
all  persons  shall  be  at  liberty  to  search  the  same 
book  on  payment  of  the  sum  of  Is.  (3  &  4  Vict 
c.  105,  s.  S8,  Ireland.)  (m) 

(m)  See  2  &  3  VicL  c.  11,  8S.2— 4. 


NEW  WRITS. 


New  writs  to  ^^*  ^^^^  su<^h  new  or  altered  writs  shall  be 
be  reamed,  sued  out  of  the  courts  of  law,  equity,  and  bank- 
ruptcy, as  may  by  such  courts  respectively  ^ 
deemed  necessary  or  expedient  for  giving  efiect 
to  the  provisions  hereinbefore  contained,  and  io 
such  forms  as  the  judges  of  such  courts  respeo* 
tively  shall  from  time  to  time  think  fit  to  ordei*; 
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ad  the  execution  of  such  writs  shall  be  enforced 
n  such  and  the  same  manner  as  the  execution  of 
^ts.of  execution  is  now  enforced,  or  as  near 
iiereto  as  the  circumstances  of  the  cases  will 
idmit;  and  that  any  existing  writ,  the  form  of 
which  shall  be  in  any  manner  altered  in  pursuance 
>f  this  act,  shall  nevertheless  be  of  the  same  force 
ftnd  virtue  as  if  no  alteration  had  been  made 
therein,  except  so  far  as  the  effect  thereof  may  be 
varied  by  this  act.  (n) 

(»)  Forms  of  writs  were  framed  by  the  judges  pursuant  to 

this  statate,  and  it  was  ordered  that  such  forms  should  be  used 

from  and  after  the  Ist  of  March,  1840,  with  such  alterations 

as  the  natare  of  the  action,  the  description  of  the  court  in 

which  the  action  is  depending,  the  character  of  the  parties,  or 

the  diTcamstances  of  toe  case  may  render  necessary ;  but  that 

any  variance,  not  being  in  matter  of  substance,  shall  not  affect 

the  validity  of  the  writs  sued  out.  (See  forms  of  writs  of  elegit 

vnA  fieri  facias,  3  Jur.  86—91 ;  9  Ad.  &  £11.  986-998  ;  1 

Per.  &  Da.  313;  5  Bin?.  N.  C.  366;  7  Scott,  1 ;  4  Mee.  & 

W.  546;    and  forms  of  writs  of  execution,  capiat  ad  $atis- 

/ariendum  as  framed  by  the  judges  pursuant  to  the  1  &  2  Vict. 

c  110 ;  6  Bing.  N.  C.  330 ;  3  Per.  &  D.  381  ;  6  Mees.  & 

W.2;  1   Scott,  N.  R.2;  4  Jur.  176;  11  Ad.  &  Ell.  602. 

8es  orderB  for  the  regulation  of  the  practice  and  proceedings  of 

tke  Court  of  Chancery  with  the  forms  of  writs  of  fieri  faciae, 

^iegit,  and  vetiditioni  eipona$,  9  May,  1839 ;  4  My.  &  Cr. 

Appendix;  3  Jur.  410.)    A  party  is  entitled  to  his  fi,  fa.  on 

the  lapse  of  a  month,  mentioned  in  the  Ist  order  of  9th  May, 

1839,  notwithstanding  he  has  not  complied  with  the  reouisitions 

of  the  12th  order  of  12th  August,  1841.  {Streater  v.  Whitnure, 

«  Jar.  92.) 


COURTS  OF  LANCASTER  AND  DURHAM. 


XXI.  That  all  the  remedies,  authorities  and  Powen,  &e. 
(TOTisions  of  this  act  applicable  to  her  majesty's  pu^JiJ^t'Jj*'** 
«nperior  courts  of  common  law  at  Westminster,  tbe  awrts 
^d  the  judgments  and  proceedings  therein,  shall  weatmioi!tf! 
extend  to  and  be  applicable  to  the  court  of  com-  »» 'j*  »ppu- 
inon  pleas  of  the  county  palatine  of  Lancaster  and  or  UneaMcr 
^^  court  of  pleas  of  the  county  palatine  of  Dur-  •«w«i>"hwa, 
^1  within  the  limits  of  the  jurisdiction  of  the 
tame  courts  respectively ;  and  the  judgments  of 
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eacb  of  the  said  last  roentioBed  courts  shall, 
the  limits  of  the  jurisdiction  of  the  same  oourts 
respective,  have  the  same  effect  in  all  respects 
as  the  judgments  of  any  of  her  majesty's    said 
ssperior  courts  at  Westminster,  unoer   and  by 
▼irtue  of  this  act ;  and  aU  powers  and  authorities 
hereby  given  to  the  judges  or  any  judge  of  her 
majesty^  superior  courts  at  Westminster,   wM 
respect  to  matters  depending  in  the  same  coorta^ 
shall  and  may  be  exercised  by  the  judges  or  any 
judge  of  the  said  court  of  common  pleas  at  Lan- 
caster or  the  justices  or  any  justice  of  the  said 
court  of  pleas  at  Durham,  with  respect  to  naatteri 
ther^n  aepending,  and  within  the  jurisdiction  of 
the  same  courts  respectively :  Provided  always, 
that  no  judgment  of  either  of  the  same  last  men- 
tioned courts  shall  by  virtue  of  this  act  a£fe<:t  any 
lands,  tenements,  or  hereditaments,  as  to  purchasers, 
mortgagees,  or  creditors,  unless  and  until  a  me- 
morandum  or  minute  containing  the  name  and 
the  usual  or  last  known  place  of  abode,  and  title, 
trade,  or  profession  of  the  plaintiff  and  defeiidanc» 
the  date  when  such  judgment  was  signed,  and  the 
amount  of  the  debt,  damages,  and  costs  thereby  reco- 
vered, shall  be  led  with  the  prothonotary,  or  deputy 
prothonotary,  or  some  other  officer  to  be  ^pointed 
ibr  that  purpose  by  the  said  courts  respectively,  who 
shall  forthwith  enter  the  same  particulars  in  a  book 
in  alphabetical  order  by  the  name  of  the  person 
whose  estate  is  to  be  alBected  thereby ;  and  such 
officer  shall  be  entitled  for  every  such  entry  to  the 
sum  of  2t.  6d. ;  and  all  persons  shall  be  at  liberty 
to  search  the  same  book  on  payment  of  the  sum 
of  Is. :  And  provided  also,  that  no  order  or  other 
proceeding  under  this  act,  made  by  any  justice  or 
justices  of  the  said  court  of  common  pleas  of  the 
county  palatine  of  Lancaster,  or  the  court  of  pleas 
in  the  county  palatine  of  Durham,  shall  be  valid 
or  effectual  except  made  in  open  court  on  one  of 
the  court  or  return  days  of  the  same  court,  or 
except  such  justice  or  justices  shall  be  aho  a  judge 
or  judges  of  one  of  the  said  courts  at  Westminster: 
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!^?^roTided  also,  that  no  order  directing  any  person 
«>r  persons  to  be  held  to  bail  under  this  act,  nor 
ly  order  for  discharging  out  of  custody  any  per- 
»n  or  persons  arrested  under  this  ^ct,  shall  be 
"".e  by  any  justice  or  justices  of  the  court  of 
in  the  county  palatine  of  Durham  who  shall 
be  a  judge  or  judges  of  one  of  the  said  courts 
«»f  conunon  law  at  Westminster,  (o) 

(O  The  Court  of  Chancery  has  no  jurindietioQ  to  order  the 
maeler  of  the  Common  Plees  to  vacate  a  memoraadmn  entered 
mnder  1  &  2  Vict.  c.  110,  of  an  order  of  the  former  Court 
(  Wau  Y.  Gibbs,  3  Beav.  399.) 


JUDOWENTS  OF  IKFERIOR  COURTS. 

XXII.  That  in  all  cases  where  final  judgment  For  removal 
shall  be  obtained  in  any  action  or  suit  in  any  infe-  ^l{°f™il'!^ 

«  i**^!*!  ^        •  /»*^«        of  Inferior 

nor  court  of  record^  m  whicn  at  the  time  of  passmg  conns. 
this  act  a  barrister  of  not  less  than  seven  years' 
standing  shall  act  as  judge,  assessor,  or  assistant 
in  the  trial  of  causes,  and  also  in  all  cases  where 
any  rule  or  order  shall  be  made  by  any  such  infe- 
rior court  of  record  as  aforesaid  whereby  any  sum 
of  mooey  or  any  costs,  charges,  or  expenses  shall 
be  payable  to  iany  person,  it  shall  be  lawful  for  the 
judges  of  any  of  her  majesty's  superior  courts  of 
record  at  Westminster,  or  if  such  inferior  court  be 
within  the  county  palatine  of  Lancaster^  for  the 
judges  of  the  court  of  common  pleas  at  Lancaster, 
or  for  any  judge  of  any  of  the  said  courts  at  cham- 
bers, either  in  term  or  vacation,  upon  the  applica- 
tion of  any  person  who  at  the  time  of  the  com*- 
mencement  of  this  act  shall  have  recovered,  or 
who  shall  at  any  time  thereafter  recover  such  judg- 
ment, or  to  whom  any  money  or  costs,  charges 
or  expenses  shall  be  payable  by  such  rule  or  order 
as  aforesaid,  or  upon  the  application  of  aoy  person 
on  his  behalf,  and  upon  the  production  of  the 
record  of  such  judgment,  or  upon  the  production 
of  such  rule  or  order,  such  record  or  rule  or  order, 
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as  the  case  may  be,  being  respectively  under  t]be 
seal  of  the  inferior  court  and  the  signature  of  tlie 
proper  officer  thereof,  to  order  and  durect  the  indg- 
ment,  or  as^the  case  may  be,  the  rule  or  order  of 
such  inferior  court,  to  be  removed  into  the  said 
superior  court,  or  into  the  court  of  common  pleas 
at  Lancaster,  as  the  case  may  be,  and  immediatelj 
thereupon  such  judgment,  rule,  or  order  shall  be 
of  the  same  force,  charge,  and  effect  as  a  judgment 
recovered  in  or  a  rule  or  order  made  by  sndi 
superior  court,  and  all  proceedings  shall  and  may 
be  immediately  had  and  taken  tnereupon  or  bj 
reason  or  in  consequence  thereof,  as  if  such  judg- 
ment so  recovered  or  rule  or  order  so  made  had 
been  originally  recovered  in  or  made  by  the  said 
superior  court,  or  into  the  court  of  common  pleas 
at  Lancaster,  as  the  case  may  be ;  and  all  the  rea- 
sonable costs  and  charges  attendant  upon   such 
application  and  removal  shall  be  recovered  in  like 
manner  as  if  the  same  were  part  of  such  judgment 
or  rule  or  order  :  Provided  always,  that  no  sucb 
judgment  or  rule  or  order,  when  so  removed  as 
aforesaid,  shall  affect  any  lands,   tenements,   or 
hereditaments,  as  to  purchasers,  mortgagees,  or 
creditors,  any  further  than  the  same  would  have 
done  if  the  same  had  remained  a  judgment,  rule, 
or  order  of  such  inferior  court,  unless  and  until  a 
writ  of  execution  thereon  shall  be  actually  put  into 
the  hands  of  the  sheriff  or  other  officer  appointed 

to  execute  the  same.(p) 

• 
(p)  Where  a  jiidg;inent  is  removed  from  an  infeiior  court 

for  ezecutioo  under  1  &  2  Vict.  c.  110,  the  court  will  oolf 

enforce  the  judgment,  and  will  not  inquire  into  the  regularity 

of  previous  proceedings  below.    (Slmont  v.  Count  de  Wimti, 

8  Dowl.  P.  C.  646.)    A  final  order  or  decree  of  the  viee- 

warden  of  the  Stannary  Courts,  on  the  eauity  side,  may  be 

removed  into  the  Court  of  Queen's  Bencn,  the  defendant 

having  gone  out  of  the  jurisdiction,  in  order  to  issue  ezecutioD 

pursuant  to  1  &  2  Vict.  c.  1 10,  s.  22.    {Harvey  v.  Gilbard,  7 

bowl.  P.  C.  616 ;  3  Jur.  316.)     Under  that  statute  such  an 

order  or  decree  may  be  made  a  rule  of  the  Court  of  Queen's 

Bench  by  a  rule  aosolute  in  the  first  instance.    (lb. ;  see  7 

Dowl.  P.  C.  625.) 
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An  Act  for  the  better  Protection  of  Purchasers  against 

JudgmentSy  Cromn  DebtSf  Lis  pendens,  ana  Fiats 

in  Bankruptey, 

[4tli  June,  1839.] 

DOCKETS  TO  BE  CLOSED. 

Whereas  it  is  desirable  that  further  protection 
should  be  afforded   to  purchasers  against  judg- 
ments, crown  debts,  and  lis  pendens ;  be  it  there- 
fore enacted  bv  the  queen's  most  excellent  majesty, 
by  and  with  the  advice  and  consent  of  the  lords 
spiritual  and  temporal,  and  commons,  in  this  pre- 
sent parliament  assembled,  and  by  the  authority 
of  the  same.  That  no  judsment  shaU  hereafter  be  No  jade 
docketed  under  the  provisions  oi  an  act  passed  ^relri!?  ^ 
io  the  fourth  and  fifth  years  of  the  reign  of  their  <iockei«d  dd- 
late  majesties  King  William   and   Queen  Mary,  vtoiootoiT 
intituled  "An  Act  for  the  better  Discovery  of Jj J^^JV-*"* 
Judgments  in  the  Courts  of  King's  Bench,  Cfom-  ^ 
mon  Pleas,  and  Exchequer,  at  Westminster,"  but 
that  all  such  dockets  shall  be  finally  closed  imme- 
diately after  the  passing  of  this  act,  without  pre- 
judice to  the  operation  of  any  jud^ent  already 
docketed  and  entered  under  the  said  recited  act, 
except  so  far  as  any  such  judgment  may  be  affected 
by  the  provisions  hereinafter  contained,  (g) 

(9)  By  Stat  4  &  ft  W.  &  M.  c.  20,  made  perpetaal  by 
7  &  8  Will.  3,  c.  36,  s.  3,  judgmeots  were  directed  to  be 
docketed  in  alphabetical  ordor ;  and  it  was  declared  that  no 
judgments  should  affect  lands  or  tenements  as  to  bond  fide 
porebasers,  unless  docketed  and  entered  according  to  the  act. 
Docketing  the  issue  is  not  a  sufficient  docketing  of  a  judg- 
ment within  the  provisions  of  the  above  act.  (BraithwaiU  v. 
Watu,  2  Cr.  &  J.  318  ;  2  Tyr.  293.)  Formerly  the  court 
had  no  power  to  alter  a  docket  by  directine  a  judgment  to  be 
docketea  nunc  pro  tune*  (Hoptoood  ▼.  WatU,  0  B.  &  Ad. 
1056.)  And  under  the  rule  3  Hil.  T.,  4  Will.  4,  made  pur- 
suant to  the  Stat.  3  &  4  Will.  4,  c.  42,  s.  1,  the  court  will  not 
allow  judgment  to  be  entered  nunc  pro  tune,  except  in  cases 
where  the  delay  has  arisen  from  the  act  of  the  court.  (  Vavghan 
V.  WiUon,  4  Biog.  N.  C.  116.) 
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DOCKETED    JUDGMENTS  TO   BE    ENTERED    PURSUAKT 

TO  STAT.  1  &  2  Vict.  c.  110. 

Astojodg-  II •  That  no  judgment  already  docketed  and 
SSeiedT**^  entered  under  the  said  recited  act  of  their  late 
majesties  King  William  and  Queen  Mary  shall, 
after  the  first  day  of  August  one  thousand  eight 
hundred  and  forty-one,  anect  any  lands,  tenemeotSi 
or  hereditaments,  as  to  purchasers,  mortgagees,  or 
creditors,  unless  and  until  such  memorandum  or 
minute  thereof  as  is  prescribed  in  an  act  passed  in 
the  first  and  second  years  of  her  present  majesty 
lYicLciM.  Queen  Victoria,  intituled  *'  An  Act  for  abolishiii| 
Arrest  on  Mesne  Process  and  Civil  Actions,  except 
in  certain  Cases ;  for  extending  the  Remedies  of 
Creditors  against  the  Property  of  Debtors ;  and 
for  amending  the  Laws  for  the  Relief  of  Insolyeflt 
Debtors  in  England,"  shall  be  left  with  the  senior 
master  of  the  Court  of  Common  Pleas  at  West- 
minster, who  shall  forthwith  enter  the  same  Id 
manner  thereby  directed  in  regard  to  judgments; 
and  such  officer  shall  be  entitled  for  any  such  entry 
to  the  sum  of  five  shillings,  (r) 

(r)  See  anU,  p.  538. 


DATE  OF  KIKUTE. 

Th«  dale  IIL  That  in  addition  to  the  entry  by  the  said 

n«niora»-     last-mentioned  act  or  by  this  act  required  to  be 

dam  or  jadg-  made  in  a  book  by  the  senior  master,  of  the  par- 

to^be  entered  ^>culars  to  be  Contained  in  every  memorandum  or 

iB  ft  book,     minute  left  with  him  of  any  judgment,  decree  or 

order,  rule  or  order,  he  shall  insert  in  such  book 

the  year  and  the  day  of  the  month  when  every 

such  memorandum  or  minute  is  so  left  with  him. 

JUDGMENTS  TO  BE  REGISTERED  PERIODICALLY. 

Jodgmeau,        IV.  That  all  judgments  of  any  of  the  supaior 

yelurefrom  courts,  decrees  or  orders  in  any  court  of  equity, 

cninr,  tobe  rules  of  a  court  of  common  law,  and  orders  in 

▼o  ,  uiicM  bankruptcy  or  lunacy,  which  since  the  passing  of 
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He  said  recited  act  of  the  first  and  second  years  « frth  me- 
f  the  reign  of  her  present  majesty  have  been  "13t*"" 
egistered  under  the  provisions  therein  contained, 
tr  which  shall  hereafter  be  so  registered,  shaU, 
fter  the  eifpiration  of  five  years  from  the  date  of 
ke  entry  thereof,  be  nnll  and  void  against  lands, 
BDements,  and  other  hereditaments,  as  to  pur- 
hasers,  mortgagees,  or  creditors,  unless  a  like 
nemomndum  or  minute  as  was  required  in  the  first 
Bstaiice  18  again  left  with  the  senior  master  of  the 
laid  Court  of  Common  Pleas  within  five  years 
before  the  execution  of  the  conveyance,  settle- 
tnenty  mortgage,  lease,  or  other  deed  or  instrument 
resting  or  transferring  the  legal  or  equitable  right, 
dtle,  estate,  or  interest  in  or  to  any  such  pur- 
diaser  or  mortgagee  for  valuable  consideration,  or 
m  to  creditors,  within  five  years  before  the  right 
of  such  creditors  accrued,  and  so,  iaties  gnotieSf 
tt  the  expiration  of  every  succeeding  five  years ; 
and  the  senior  master  shall  forthwith  re-enter  the 
same  in  like  manner  as  the  same  was  originally 
entered  ;  and  such  officer  shall  be  entitled  for  any 
such  re-entry  to  the  sum  of  one  shilling,  (s) 

(<)  The  search  for  judnneiits  on  a  purchase  or  mortgage  Search  for 

^u  rarely  carried  back  Deyond  twenty  years,  because  the  jodcmeiiu. 

hpse  of  tmU  period  raised,  as  has  been  already  stated,  the  pie- 

auDption  of  satis&etion ;  (ante,  pp.  248,  249 ;)  and  now,  by 

ttat  3  &c  4  Will.  4,  c  37,  s.  40,  no  action  or  suit  or  other  pro- 

eesding  shall  be  brought  to  recover  any  sum  of  money  secured 

hj  *>>7  judgment  but  within  twenty  years  next  after  a  present 

^i  to  receire  the  same  shall  have  accrued  to  some  person 

capable  of  giving  a  discharge  for  or  release  of  the  same,  unless 

^  charge  be  kept  alive  by  part  payment,  or  by  some  written 

^icknowledgment  (See  onu,  pp.228— 231.)    The  search  for 

JiidgmentB  need  not  be  extended  beyond  five  years,  because 

^  Stat.  2  &  3  Vict,  c  11,  s.  2,  (see  ante,  p.  546,)  has  pro- 

"^^ded  that  no  judgment  already  docketed  under  4  &  5  W.  & 

^*  c  20,  shall,  after  the  1st  August,  1841,  affect  any  lands  as 

^  porehasers,  mortgagees,  or  creditors,  unless  and  until  the 

^iite  diereof  prescribed  by  the  1  &  2  Viet«  c.  110,  s.  19, 

wl  be  left  vrith  the  senior  master  of  the  Court  of  Common 

l^leas  at  Westminster,  who  shall  forthwith  enter  the  same  in 

^aner  thereby  directed  in  regard  to  jud^ents.    The  4th 

''ctMni  of  2  &  3  Vict,  ell,  has  further  provided  that  all  judg- 

^^^^  decrees  or  orders,  rules  and  orders,  which  had  been 
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registered  under  the  1  &  2  Vict,  c  1 10,  or  which  thereafter 
should  be  so  registered,  are,  in  order  to  bind  purchasers,  mst- 
ga^ees,  or  crMitorB,  to  be  again  registered  eveiT  Jive  fftan. 
With  respect  to  the  questioD,  in  what  cases  search  should  he 
made  for  judgments  f  it  is  said  the  answer  is,  that  in  mo  em 
should  a  purchaser  now  dispense  with  such  a  search.  It  is  bi 
lon^  Bate  to  rely  upon  an  outstanding  legal  estate ;  the 
cution  of  a  power  will  not  defeat  the  jadgment ;  (see 
p.  282 ;)  ana  it  binds  equitable  as  well  as  legal  estates, 
amounting  to  ownership  as  well  as  actual  estates.  Even  tie 
most  solvent  perM>n  may  have  an  order  of  some  oourt  agaatf 
him  for  payment  of  costs,  which  the  person  obtaining-  it  ib^ 
choose  to  make  binding  upon  purchasers ;  and  slthoagh  ik 
provision  in  the  stat*  2  &  3  Vict.  c.  1 1,  s.  5,  is  a  great  safeguri 
to  purchasers,  yet  it  would  not  be  wise  to  rely  upon  it,  ss  nsria 
may  be  proved  by  slight  circumstances.  "  And  the  rcgiag 
of  judgments  should  be  searched,  although  the  estate  lie  is  a 
register  county."  (2  Sugd.  V.  &  P.  402.  403,  lOth  ed.)  Is 
purchasing  from  a  tenant  in  tail  or  remainder  man  it  'wUl  he 
necessary  to  search  for  judgments  against  the  preceding  tenaofli 
in  tail.  (See  ante,  526. )  A  purchaser  should  also  search  the 
Court  of  Common  Pleas  for  deeds  substituted  for  fines  moA 
recoveries,  as  well  as  the  index  of  the  certificates  of  ackno^ 
lodgments  of  deeds  by  married  women ;  in  which  index  the 
names  of  married  women  and  their  husbands  are  alphabeo- 
callv  arranged.  (See  3  &  4  Will.  4,  c.  74,  s.  87,  anU,  p.  384.T 

Facility  is  given  for  searches  for  crown  debts,  or  a  quietus  u 
respect  of  them,  by  the  8th  and  9th  sections  of  this  act ;  but  the 
existence  of  debts  incurred  before  the  4th  June,  1839,  mast 
be  ascertained  by  the  old  mode.    (See  post,  p.  550,  554.) 

Where  a  vendor,  from  inability  to  make  out  a  title,  faib  ts 
complete  a  contract  for  the  sale  of  an  estate,  the  purchaser  is 
entitled  to  recover  the  expense  of  comparing  deeds,  of  search- 
ing  for  judpfments,  and  of  joumies  for  that  purpose,  and  in- 
terest on  his  deposit  money.  Unless  judgments  are  searched 
for  at  an  early  stage  of  the  proceedmgs,  great  expense  maj 
afterwards  be  incurred  unnecessarily ;  and  tor  the  same  rettOD, 
the  comparison  of  deeds  with  the  abstract  should  be  eailj. 
(Hodges  V.  Earl  of  Litchfield,  I  Bing.  N.  C.  492,  499.  See 
Lodge  V.  Lysely,  4  Sim.  75 ;  Foster  v.  Blaekstane,  1  MyL  k 
K.  259 ;  Forth  v.  Duke  of  Norfolk,  4  Madd.  504). 


JadgmcDta 
daly  regit- 
Mred  not  to 
affect  pnr- 
disMrs  or 
mortgagees 
more  ext«ii- 


PURCHASERS  WITHOUT  NOTICE. 

V.  That  as  against  purchasers  and  mortgagees 
without  notice  of  any  such  judgments,  decrees  or 
orders,  rules  or  orders  as  aforesaid,  none  of  such 
judgments,  decrees  or  orders,  rules  or  orders,  shall 
bind  or  affect  any  lands,  tenements,  or  heredita- 
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»t8,  or  any  interest  therein,  further  or  otherwise  tWeiy  tbu 
more  extensirely  in  any  respect,  although  duly  ^JSJ^rior 
gisteredy  than  a  judgment  of  one  of  the  superior  «jnrti  woaid 
>iirts  aforesaid  would  have  bound  such  purchaser  don*. 
mortgagee  before  the  said  act  of  the  first  and 
cond  years  of  the  reign  of  her  present  majesty, 
bere  it  had  been  duly  docketed  according  to  the 
w  then  in  force. 

EXTINCT  JUDOHBNTS. 

VI.  That  nothing  in  the  said  recited  act  of  her  Not  to  nwWt 
iresent   majesty  nor  in   this  act  contained  shalU?^Bm«n(i 
sxtetid  to  revive  or  restore  any  judgment  which  tinsniahed  or 
hall  be    extinguished  or  barred,   nor  shall   the**"^* 
laxne  extend  to  affect  or  prejudice  any  judgment 
18  between  the  parties   thereto,  or  their  repre- 
lentativesy  or  those  deriving  as  volunteers  under 
them. 

REGISTRY  OF  LIS   PENDENS. 

•    VII.  That  no  lis  pendens  shall  bind  a  purchaser  Porchasert 
or  mortgagee  without  express  notice  thereof,  un-  JJ^'^^y 
^ess  and  until  a  memorandum  or  minute,  contain-  any  lu 
ing  the  name  and  the  usual  or  last  known  place  of  j^J*^^"'^ 
abode,  and  the  tide,  trade,  or  profession,  of  the  »ajt  u  doiy 
person  whose  estate  is  intended   to  be  afiTected  Siflcted  by' 
thereby,  and  the  court  of  equity,  and  the  title  of*****~^* 
the  cause  or  information,  and  the  day  when  the 
hill  or  information  was  filed,  shall  be  lefl  with  the 
^mor  master  of  the  said  Court  of  Common  Pleas, 
who  shall  forthwith  enter  the  same  particulars  in 
a  book  as  aforesaid,  in  alphabetical  order,  by  the 
name  of  the  person  whose  estate  is  intended  to  be 
affected  by  such  lis  pendens ;  and   such  officer 
%hall  be  entitled  for  any  such  entry  to  the  sum  of 
two  shillings  and  sixpence ;  and   the  provisions 
liereinbefore  contained  in  regard  to  the  re-entering 
of  judgments  every  five  years,  and  the  fee  payable 
to  the  officer  thereon,  shall  extend  to  every  case 
^nis  pendens  which  shall  be  registered  under  the 
provisions  of  this  act.  (<) 

(t)  As  to  lit  pendent,  see  Kintman  y.  Kintman,  1  Ruas.  & 
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Mj.  617  ;  Powell  on  MortgageB,  by  Covontry,  1  vol.  641— 
547 ;  3  Siigd.  V.  U  P.  458—462, 10th  ad. 


'  REGISTRY  OF  CROWN  DEBTS. 

Kc^jogni-  VIIL  That  no  judgment,  statute,  or  recogi 

suces  en-     mzance  which   shall    hereafber  be  obtained  or 
toitrectpor-  entered  into  in   the  name  or  upon  the  proper 
f«l*doiV"*'    ^^^^^^'^^  ^^  ^®'  majesty,  her  heirs  or  successors,  or 
reentered  ts  iuquisition  by  which  any  debt  shall  be  found  doe 
SliiMudu  ^^     to  ner  majesty,  her  heirs  or  successors,  or  obli- 
gatton  or  specialty  which  shall  hereafter  be  made 
to  her  majesty,  her  heirs  or  successors,  in  the 
manner  directed  by  an  act  passed  in  the  thirty- 
third  year  of  the  reign  of  his  late  majesty  Kiog 
„  Henry  the  Eighth,  intituled  **  The   Erection  of 

«.  ».*"*  *     the  Court  of  Surveyors  of  the  King's  Lands,  and 
the  Names  of  the  Officers  there,  and  their  autho- 
rity,'* or  any  acceptance  of  office  which  shall  here- 
after be  accepted  by  officers  whose  lands  shafl 
thereby  become  liable  for  the  payment  and  sati^ 
faction  of  arrearages  under  the  provisions  of  the 
act  passed  in  the  thirteenth  year  of  the  reign  of 
lajEUc.  C.4.  her  late  majesty  Queen  Elizabeth,  intituled  "As 
Act  to  make  the  Lands,  Tenements,  Goods,  and 
Chattels  of  Tellers,  Receivers,  et  caetera,  liable  to 
the  Payment  of  their  Debts,'*  shall   affect  anj 
lands,  tenements,   or  hereditaments,   as  to  pur- 
chasers or  mortgagees,  unless  and  until  a  raemo- 
randum  or  minute,  containing  the  name  and  the 
usual  or  last  place  of  abode,  and  the  title,  trade, 
or  profession,  of  the  person  whose  estate  is  in* 
tended  to  be  affected  thereby,  and  also  in  the  case 
of  any  judgment  the  court  and  the  title  of  the 
cause  in  which  such  judgment  shall  have  been 
obtained,  and  the  date  of  such  judgment,  and  the 
amount  of  the  debt,  damages,  and  costs  thereby 
recovered,  and  also  in  the  case  of  a  statute  or 
recognizance  the  sum  for  which  the  same  was 
acknowledged,  and  before  whom  the  same  was 
acknowledged,  and  the  date  of  the  same,  and  also 
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tiie  case  of  an  inquisitioo  the  sum  thereby  found 
be  dtte»  and  the  date  of  the  same,  and  also  in 
e  case  of  an  obligation  or  specialty  the  sum  in 
liich  the  obligee  shall  be  bound,  or  for  which  the 
^ligation  or  specialty  shall  be  made,  and  the  date 
'  the  same,  and  also  in  the  case  of  acceptance  of 
Bee  the  name  of  the  office  and  the  time  of  the 
ficer  accepting  the  same,  shall  be  left  with  the 
inioT  master  of  the  said  Court  of  Common  Pleas, 
ho  shall  forthwith  enter  the  same  particulars  in 
book,  to  be  intituled  '*  The  Index  to  Debtors 
ad  Accountants  to  the  Crown,'*  in  alphabetical 
rder,  by  the  name  of  the  person  t^hose  estate  is 
I  tended  to  be  affected  by  such  judgment,  statute, 
r  recognizance,  inquisition,  obligation,  or  special- 
r,  or  the  acceptance  of  any  office;  ana  such 
fficer  shall  be  entitled  for  any  such  entry  to  the 
am  of  two  shillings  and  sixpence ;  and  all  persons  Resistry  to 
ball  be  at  liberty  to  seardi  the  same  book,  and  {J^®*^,^^ 
Lso  the  other  book  to  be  kept  according  to  the 
rovisions  of  the  said  recited  act  of  the  first  and 
econd  years  of  the  reign  of  her  present  majesty, 
r  either  of  the  said  books,  on  payment  of  the 
urn  o£one  shilling,  whether  one  only  or  botli  of 
he  said  books  shaJl  be  searched,  and  no  multipli- 
ation  of  books  is  to  increase  the  fee.  (u) 

(u)  The  statute  13  Eliz.  c.  4,  enumerates  a  enat  mauy  Who  are  and 
•£Bcers  of  the  Crown»  and  renders  their  lands  liable  to  crown  >^c  »ot  ac 
bbts.  That  statute  is  repealed  as  to  reeeintn  of  euttoms,  by  ^e  aown'^ 
he  6  Geo.  4,  c  105,  s.  13,  (see  6  Geo.  4,  c.  106,  s.  7.)  In 
ViliU  V.  Fort,  4  Taunt.  334,  a  commissioner  of  Dutch  pro- 
lerty,  who  was  directed  by  statute  to  pay  the  surplus  of 
lertain  sales  into  the  Bank  of  England,  subject  to  the  orders 
>f  the  king  in  council,  was  considered  to  oome  within  the 
vords  "  receiver  of  any  sums  of  mone^,  imprest  or  otherwise, 
or  the  use  of  the  crown."  Money  imprest  by  the  crown  is 
poney  advanced  for  the  purpose  of  bemg  emploved  by  the 
MUty  for  the  use  of  the  crown.  (6  Price,  424.)  But  in 
joBberd  v.  Ward  and  the  Attomty'General,  (6  Price,  411,)  it 
iras  held  that  a  collector  of  assessed  taxes  is  not  a  collector 
yr  receiver  of  money  to  t^  mm  of  the  king's  majesty,  within 
Jie  purview  of  the  statute.  (See  16  Vin.  Abr.  627—529. 
See  43  Geo.  3,  c.  99,  and  3  Geo.  4,  c.  88,  as  to  the  bond  hj 
\  tax  ooUeotor  uid  his  surety,  and  the  sale  of  lands  and  goods 
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under  it,  GwynnB  v.  Bumdl,  2  Bing.  N.  C.  7 ;  9  Kng. 
54i.)  A  recoflpBizanoe  by  a  guardian  in  th«  matterof  a  minor 
is  not  a  debt  due  to  the  crown  upon  which  an  extent  cu 
issue,  as  the  debt  not  beix^  of  a  pablic  nature,  is  not  altered 
by  the  form  of  the  secunty.  (Ex  parte  Utktr,  1  Bose,  366.) 
It  is  questionable  whether  a  bond  to  the  crown,  entered  iotD 
by  the  committee  of  a  lunatic,  in  consequence  of  a  grant  of  ti» 
lunatic's  estate  havine  been  made  to  him  in  the  usual  foro> 
under  the  great  seal,  be  an  obligation  of  the  same  force  ud 
effect  as  a  statute  staple  within  the  33  Hen.  8,  c.  39,  t.  50,  s 
that  an  extent  may  be  issued  on  it.  (Rex  ▼•  I.am6,M*CE 
402;  13  Price,  649.  See  form  of  bond  in  Sbelford  oq  IadI' 
tics,  633.)  A  deputy  assistant  commissary  general  was  heU 
to  be  a  public  accountant  within  the  meaning  of  the  ststots 
subjecting  the  property  of  certain  accountants  with  the  crovi 
to  seizure  and  eale  for  satisfaction  of  the  balance  against  thcD. 
(Rex  V.  Femandett  12  Price,  862.)  An  agent  of  a  fire  idk* 
ranee  company,  who  has  received  premiums  and  duties  for  iiie 
company  to  whom  he  has  given  security,  is  liable  to  a  wiitttf 
immediate  extent  for  the  duties,  although  the  company  betlv 
liable  to  the  crown.  (Rex  v.  Wrangham,  1  C.  &  J>  408; 
1  Tyr.  383.)  A  person  employed  in  the  service  of  tk 
crown  as  deputy  commissary  general  to  the  forces  ahroai 
and  assistant  commissary  in  the  islands  of  Guernsey  vA 
Aldemey,  and  employed  in  the  negotiation  of  Bank  of  £i|* 
land  notes  received  trom  the  paymaster*  general  of  the  forA 
and  of  bills  of  exchange  received  from  the  treasury  o 
account  of  the  public  service,  having  also  received'  speae* 
the  same  account,  is  accountable  to  the  crown,  and  is,  v 
such  accountant,  within  the  stat.  13  Eliz.  c.  4,  s  1,  and  ^ 
lands  of  which  he  was  seised  at  any  time  during  the  period  « 
his  accountability  are  bound  by  his  engagement  with  the 
public,  and  subjected  to  prerogative  process  for  secunt^f  vA 
payment  of  the  balance  ultimately  declared  against  him.  (^ 
V.  Rawlifigs,  12  Price.  834.) 
When  lien  of  In  cases  comiog  within  the  stat.  13  Eliz.  c.  4,  the  lieo  » 
STiT"  **'  ^^®  crown  attaches  from  the  time  at  which  the  owner  of  tke 
^  ^*"  land  becomes  a  receiver  and  accountant ;  so  that  a  sale  o>dt 

af^er  the  acceptance  of  the  office,  and  before  any  debt  is  coe- 
tracted,  may,  to  the  extent  of  the  interest  of  toe  crowa,  be 
defeated  by  the  existence  of  a  subsequent  debt  to  the  cron* 
(NicholU  V.  How,  2  Vem.  389;  King  v.  Bithap  of  Senm, 
Moore.  126;  25  Geo.  3,  c.  35.)  All  freehold  lauds  m 
liable  to  the  execution  of  the  crown,  and  trust  <stat«s,  (^ 
of  Devonshire*i  case,  11  Rep.  92 ;  13  Eliz.  c.  4,  s.  5,)  as  «^ 
as  legal  estates,  are  bound  by  this  lien.  ConsequentlTw 
plea  of  being  a  purchaser  for  valuable  consideration,  m^ 
notice,  will  not  avail  against  the  crown ;  and  a  P^i'^^ 
though  thus  favourably  circumstanced,  cannot  use  an  atiew* 
ant  term  as  a  protection  against  the  crown.  ( Rex  v.  &^ 
2  Sugd.  V.  &  P.  411 ;  3  Id.  app.  p.  36;  Haw  v.  NiM,  Pr. 
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h.  125.  See  Rex  t.  Sl  John,  2  Price,  317 ;  Hex  v.  HoUier, 
Price,  394.)  Where  the  term  never  was  held  in  trust  for 
le  crown  debtor,  it  may  be  used  as  a  defence  against  the 
own  debt.  (Rex  t.  Lamb,  13  Price,  649;  M'Clel.  402.) 
intailed  lands  are  chargeable  under  33  Hen.  8,  c.  39,  s.  76, 
lien  the  lien  attached  on  the  heir  in  tail,  as  such,  under  the 
atnte,  a  bond  fide  alienation  by  the  heir  in  tail  before  the 
tte  of  the  writ  of  extent  would  bind  the  crown.  {Ander" 
m'9  caee,  7  Hep.  21.)  An  an-eement  on  borrowing  (by 
Msital  in  a  bond)  money,  on  the  part  of  the  borrower,  that 
eitain  reel  property,  freehold  and  leasehold,  should  stand 
Aedged  for  repayment  of  it,  and  a  delivery  of  the  title  deeds, 
tmmifiting  in  e<}uity  to  a  mortgage  or  right  to  a  mortage, 
creates  a  lien  binding  as  against  toe  prerogative  lien  of  the 
crown,  in  respect  of  a  debt  accruing  due  to  the  king  subse- 
[{oently  ;  and  the  equitable  mortgagees  are  entitled  to  be  first 
paid  their  principal  and  interest  out  of  the  produce  of  the  sale 
of  the  premises,  the  property  of  the  crown  debtor,  seized 
under  an  extent  m  chief.  (Fector  v.  Phllpot,  12  Price,  197.) 
Where  part  of  the  property  so  equitably  pledged  was  lease- 
bold,  renewable  by  the  lessee,  and  the  equitable  mortgagee 
had  procured  a  renewal  of  the  lease  in  the  name  of  the  lessee, 
(the  crown  debtor),  by  surrendering  the  original  lease,  and 
taking  a  new  one  of  the  same  premises  after  the  crown  debt 
bad  accrued,  such  new  lease,  and  the  premises  leased  thereby, 
^ere  held  to  be  subject  to  the  equitable  lien  on  the  old  lease, 
and  the  lien  to  be  preferable  to  the  demand  on  the  part  of  the 
crown  against  the  crown  debtor,  in  respect  of  priority  of 
satisfaction  out  of  the  proceeds  of  the  sale.  (Id.)  When  the 
mortgagor  had  become  bankrupt,  an  equitable  mortgagee  was 
aot  allowed  the  costs  of  successfully  defending  an  extent  in 
aid.     {Ex  parte  Stephens,  2  Mont.  &  Ay.  31 .) 

The  crown  is  not  entitled  to  recover  aeainst  its  debtors 

under  an  extent  property  which  had  been  fairly  and  bond  fide 

sasigned  to  other  creditors  prior  to  the  time  when  the  debt  to 

the  crown  was  incurred.    A.  and  B.  carried  on  business  in 

partnership;  they  were  also  members  of  a  firm,  which  traded 

u  C.  U  Co. :  A.  and  B.  for  the  pulrposes  of  paying  off  certain 

*  of  their  debts,  assigned  in  trust  to  the  other  members  of  the 

finn  of  C.  &  Co.  portions  of  their  shares  in  that  firm.    The 

ftts^nment,  which  was  bond  fide,  was  regularly  intimated,  and 

tt  was  duly  entered  in  the  books  of  the  firm.    An  extent  at 

the  suit  of  the  crown  afterwards  issued  against  A.  and  B.,  it 

wu  held,  that  the  portions  of  the  shares  tnus  assigned  could 

iK>t  be  seized  under  the  extent.    {Spears  v.  7^«  Lord  Advo- 

cttte,  6  CI.  &  Fin.  180,  189.    See  Scott  v.  SchoUy,  8  East, 

^\  Rm  V.  Sanderson,  1  Wight.  61 ;  Hex  v.  Lee,  6  Price, 

369.) 

It  was  held  no  objection  to  the  title  to  an  estate,  that  an 
eztmt  had  isaued  from  the  crown  agaicst  the  owner,  which 

B  B 
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lemamed  in  Um  hands  onexeewted,  it  appealing  tbat  the  liocdi 
of  the  Tieasory  had  in  fiusi  conproniBed  the  debt,  thoogk  a 
writ  of  amoveat  manus  had  not  actually  iamed.  {^I^ooim  r. 
Skfrgfld,  1  Cox,  16Q.)  But  it  waa  held  a  lafieieat  objeclian 
to  a  title,  tbat  a  panon  under  whom  the  vandocB  Maarifi  Itali 
daiing  his  seisin  of  the. estate  an  office  under  the  ero^ra,  nal 
that  his  accounts  with  the  crown  had  not  been  liqaidiite^ 
(  WUde  T.  Fort,  4  Taunt  334 ;  anU,  p.  551.) 

The  Stat.  6  &  7  WilL  4»  c.  28,  (amended  by  3  Vict.  e.  61) 
enables  penoos  to  deposit  stock  or  Exchequer  bills,  in  liaa 
of  giving  securi^  by  bond  to  the  pofltBiastftr-eentfTfal, 
of  land  itvenue,  customs^ 


On  the  sabiect  of  crown  debts,  sea  West  oa  the 
Practice  of  Extents  in  Chief  and  in  Aid,  Sve.  1817  ; 
niog's  Practice  of  the  Court  of  Exchequer,  8vo.    1827  ;  5 
Jazm.  Convey,  by  Sweet,  pp.  64  f,  79 ;  and  a  succiact  view 
of  the  prerontive  remedies  of  the  crown  far  the  vecoYery  of 
debts,  Bntl.  Co.  litt.  209  a,  18th  ed. 
Swch—  for       This  provision  as  to  crown  debts  being  only  proapective,  it 
crown  debti.  jQ^^gi  )^  ascertained  whether  there  are   any   crowii   debts 
created  or  secured  belbre  the  4tiL  June,  1839»  when  the  act 
passed.    Before  the  above  act  there  was  no  easy  and  oertsa 
mode  of  guarding  agsinst  the  risk  of  crown  debts,  oa  eoeoeit 
of  there  being  no  index  to  debtors  and  accountaate  to  the 
crown.    The  usual  searches  for  crown  liabilities  wei«   made 
at  the  Exchequer  Office,.and  amongst  the  receivers-generals' 
bonds  at  the  Tax  Oflace.  (2  Real  Prop.  Rep.  12.)    Seuches 
for  bonds  entered  into  either  as  committees  of  the  **■*■!  tim  sf 
lunatics,  or  as  sureties  for  such  committees,  may  be  made  at 
the  office  of  the  Clerk  of  the  Custodies,  if  such  bonda  render 
the  parties  liable  as  accountants  to  the  crown.    (See  lUr  v. 
Lamb,  M'CleL  402 ;  13  Price,  649;  oats,  p.  552.) 

As  the  estates  of  persons  who  are  indebted  to  the  crown  ie-> 
main  liable  during  the  existettoe  of  any  part  of  the  debt,  it  ii 
necessary  in  all  casesof  sale  or  mortgage  to  sscertain  whether  the 
present  or  former  owners  have  become  accountants  to  the  ciewa 
either  on  their  own  account  or  as  sureties  for  others.  Indepen- 
dently of  the  register  to  be  established  under  the  above  act,  thi 
fact  could  never  be  ascertained  with  certainty,  because  there  was 
no  place  in  which  the  existence  or  the  amount  of  debts  doe  l» 
the  crown  can  be  discovered ;  but  it  was  proper  to  inquire  of 
the  vendor's  solicitor  and  the  connexions  of^the  parties  as  to  the 
existence  of  any  such  debts,  and  to  make  inquiries  at  any  sf 
the  public  offices  with  which  the  owner  prooably  had  any 
dealmgs.    As  to  searches  for  judgments,  see  ante,  pp.  547, 548* 
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BEOISTRT  OF  A  aUIBTUS. 

IX.  That  whenever  a  qutetas  shall  be  obtaiDed  ^1^^ 
by  SL  dehtoor  or  accountant  to  the  crown,  and  an  aLouituiu 
affioe  copy  thereof  shall  be  left  with  the  senior  ^  ^^^S^!^ 
Boaster  of  the  said  Court  of  Common  Pleas,  toge-  t«rad. 
liher  with  a  certificate,  signed  bj  the  accountant- 
general,  that  the  same  may  be  registered,  the  said 
master  shall  forthwith  enter  the  same  in  the  said 
book  of  debtors  and  accountants  to  the  crown,  in 
alphabetical  order,  by  the  name  of  the  person 
'wbose  estate  is  intended  to  be  discharged  by  such 
quietus,  with  the  date,  and  shall  for  any  such 
entry  be  entitled  to  a  fee  of  two  shillings  and  six- 


(x")  Formerly  where  a  Tender  was  a  debtor  or  aocomitant 
to  thie  crown,  the  title  was  not  good  until  a  quigttu  was 
entered  mp  cm  record.  (See  Wi&e  v.  Fart,  4  Tannt.  384, 
mmit,  B.  664.)  And  a  pnrdiaser  could  not  be  eompelled  to 
take  the  title,  although  the  orown  consented  to  the  payment 
of  the  purchase  money  into  the  Ezchegner  on  account  of  the 
^bt.    {Brakispear  v.  Innei,  3  Sugd.  V.  &  P.  409, 10th  ed.) 


l>lSCHARaE  OF  CROWN  DEBTOR'S  ESTATE. 

X.  And  whereas  it  is  expedient  to  make  further  For  diidurfe 
provision  for  the  discharge  of  an  estate  belonging  or  debtors  or 
to  a  debtor  or  accountant  to  the  crown  from  the  ?*^^?*"^5, 
claim  of  the  crown  in  the  hands  of  a  purchaser  or  la  ceHain 
mortgagee,  although  the  debt  or  liability  shall  not 
be  fully  discharged ;  be  it  therefore  enacted,  that 
it  shall  be  lawful  for  the  commissioners  of  her 
majesty's  treasury  of  the  united  kingdom  of  Great 
Britain  and  Ireland  for  the  time  being,  or  any 
three  of  them,  by  writing  under  their  hands,  upon 
payment  of  such  sums  of  money  as  they  may  think 
fit  to  require  into  the  receipt  of  her  majesty's 
exchequer,  to  be  applied  in  liquidation  of  the  debt 
or  liability  of  any  debtor  or  acooontant  to  the 
crown,  or  upon  such  other  terms  as  they  may 
think  proper,  to  certify  that  any  lands,  tenements, 
or  hereditaments  of  any  such  crown  debtor  or 
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accountant  shall  be  held  by  the  purchaser  ot 
mortgagee  or  intended  purchaser  or  mortgagee 
thereof,  his  or  their  heirs,  executors^  admintstra- 
tors,  and  aBssisns,  wholly  exonerated  and  di»- 
charced  from  all  further  claims  of  her  majestr, 
her  heirs  or  successors,  for  or  in  respect  of  aDT 
debt,  claim,  or  liability,  present  or  future,  of  the 
debtor  or  accountant  to  whom  such  lands,  tene- 
ments, or  hereditaments  belonged,  or,  in  cases  of 
leases  for  fines,  to  certify  that  the  lessees,  their 
heirs,  executors^  administrators,  and  assigns,  sbaO 
hold  so  exonerated  and  discharged,  without  pre- 
judice to  the  rights  and  remedies  of  the  croni 
against  the  reversion  of  the  lands,  tenements,  or 
hereditaments  comprised  in  any  such  leases,  and 
the  rents  and  covenants  reserved  and  contained  hj  ; 
and  in  the  same ;  and  thereupon  the  same  lands, 
tenements,  or  hereditaments  shall  respectively  he 
held  accordingly  wholly  exonerated  and  discharged 
as  aforesaid,  but  in  the  cases  of  leases  without 
prejudice  as'  aforesaid. 

PART  DISCHARGE. 

DiKharf^c  of  XI.  That  any  such  certificate^  or  the  discharge 
part  of  ibe     ^f  ^ny  gy^h  lands,  tenements,  or  other  heredita- 

««ute  of  a  "^  _  .  /•    «  •  1     11    -  •        •-. 

debtor  or  ere- men ts  by  Virtue  of  this  act,  shall  m  nowise  in- 
^-i®«i*.«  peach,  lessen,  or  affect  the  right  or  power  of  her 

crown  not  io«.,;.  *^  i*tLU 

affect  claim  majesty,  her  heirs  or  successors,  to  levy  the  wnoie 
M^he^lattds  o^  *ny  ^^^'  o*"  demand  which  may  at  any  time  be 
liable.  duc  from  any  such  debtor  or  accountant  to  ibe 

crown  out  of  or  from  any  other  lands,  tenements, 
or  hereditaments  which  would  have  been  ii^hk 
thereto  in  case  no  such  certificate  had  been  granted 
and  no  such  discharge  had  been  obtained,  (y) 

(y)  By  1  &  2  Geo.  4,  c.  121,  s.  10,  where  an  estate  is  soU 
under  a  writ  of  extent,  or  by  the  Court  of  Chanceiy  or  £*•  • 
cheauer,  and  the  purchase  money  is  paid  into  the  reeeipt<* 
the  ling's  exchequer,  that  will  absolve  the  purchaser. 
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PURCHASE  PROM  BANKRUPT  WITHOUT  NOTICE. 

XII.  And  whereas  it  is  expedient  that  further  For  procce 
provision  should  be  made  for  the  protection  ofch!!lcn^'' 
purchasers  against  secret  acts  of  bankruptcy  and  "x*****^  *^'. 
fiats  in  bankruptcy ;  be  it  therefore  enacted,  that  nptey. 

all  conveyances  by  any  bankrupt  bond  fide  made 
and  executed  before  the  date  and  issumg  of  the 
fiat  asainst  such  bankrupt  shall  be  valid,  notwith- 
standmg  any  prior  act  of  bankruptcy  by  him  com- 
mitted, provided  the  person  or  persons  to  whom 
such  bankrupt  so  conveyed  had  not  at  the  time  of 
such  conveyance  notice  of  any  prior  act  of  bank- 
ruptcy by  him  committed. 

PURCHASE  FROM  BANKRUPT  WITH  NOTICE. 

XIII.  That  no  purchase   from  any  bankrupt  Parchuct 
hand  fide  and  for  valuable  consideration,  where  the  ^^^  ^\a 
purchaser  had  notice  at  the  time  of  such  purchase  ^  *"»pyh- 
of  an  act  of  bankruptcy  by  such  bankrupt  com-  commiMioo 
mitted,   shall   be   impeached  by  reason   thereof,  Jj,{JS?tweWe 
unless  the  commission  against  such  bankrupt  shall  months, 
have  been  sued  out  within  twelve  calendar  months 

after  such  act  of  bankruptcy. 

IRELAND. 

XIV.  That  this  act  shall  not  extend  to  Ireland.  -*«  not  to 

extend  to 
Irebnd. 


2  &  3  Victoria,  c.  29. 

An  Act  for  the  better  Protection  of  Parties  deaUng 

with  Persons  liable  to  the  Bankrupt  Laws, 

[I9th  July,  1839.] 

OEAUN08  AND  PROCEEDINGS  BY,  WITH,  OR  AGAINST 
BANKRUPTS,  WITHOUT  NOTICE. 

Whereas  by  an  act  passed  in  the  sixth  year  of 
the  reign  of  his  late  majesty  King  George  the 
Fourth,  intituled  "  An  Act  to  amend  the  Laws  oGeo.4,e.i0. 
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relating  to  Bankrupts,"  it  was  among  otiier  i3wba^ 
enacted,  that  all  payments  really  and  hand  j9| 
made  by  any  bankrupt  or  by  any  person  on  U 
behalf,  before  the  date  and  issuing  m  the  eomn^ 
aion  against  such  bankrupt,  to  any  creditor  of 
bankrupt  (such  payment  not  being  a  frandi 
preference  of  such  creditor),  should  be 
▼slid,  notwithstanding  any  prior  act  of  bankru 
by  such  bankrupt  committed,  and  that  all  pa; 
really  and  hand  Jide  made  to  any  bankrupt 
the  date  and  issuing  of  the  commissioQ  agsai 
suck  bankrupt  should  be  deemed  valid,  notvift' 
standing  any  prior  act  of  bankruptcy  comuMC  ' 
and  that  such  creditor  shoidd  not  be  liable  to 
fund  the  same  to  the  assignees  of  such  bankroj 

Erovided  the  person  so  dealing  with  the  bai 
ad  not  at  the  time  of  such  payment  to  sudi 
rupt  notice  of  any  bankruptcy  committed:  A) 
whereas  by  an  act  passed  m  this  present  sessi 
t  yktt, «.  11.  of  parliament,  intituled  *'  An  Act  for  the  bettff 
Protection  of  Purchasers  against  Judgmoits,  Crovi 
Debts,  Lis  pendens,  and  Fiats  in  Bankruptcy/ i^ 
is  amongst  other  things  enacted,  that  all  conref- 
ances  by  any  bankrupt  bond  fide  made  and  ae* 
cuted  before  the  date  and  issuing  of  the  fiat  agamst 
such  bankrupt  shall  be  valid,  notwithstanding  tfT 
prior  act  of  bankruptcy  by  him  committed,  ^ 
▼ided  the  peraon  or  persons  to  whoua  such  bsnk' 
rupt  so  conveyed  had  not  at  the  time  of  such  con- 
veyance notice  of  any  prior  act  of  bankruptcy  by 
him  committed :  And  whereas  it  is  expedient  tbit 
further  protection  should   be  given  to  penoof 
dealing  with  bankrupts  before  the  issuing  of  ^^ 
fiat  against  them :  be  it  therefore  enacted  by  th^ 
queen's  most  eaccellent  majesty,  by  and  with  tiie 
advice  and  consent  of  the  lords  spiritual  and  teiD- 
poral,  and  commons,  in  this  preaent  psrKssi^^ 
All  oontraeu,  assembled,  and  by  the  authority  of  the  same,  tbit 
nSd^bjMd*^^  contracts,  dealings,  and  transactions  ^^ 
with  aoy       with  any  bankrupt  really  and  h(mA  Jide  mw  ^ 
pnliSSV    entered  mto  befbre  the  date  and  issuing  of  tbe  v 
u«  dMt  Mi  against  him,  and  all  executions  and  attacto^^ 
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t  the  lands  sad  tenenents  or  goods  aadinainKoraay 
It  of  rach  bankrupt,  bond  fide  executed  or  ^^^  ^  ^ 
cvied  before  tbe  date  aiid  issuing  of  tbe  fiat,  shall  »>  notice  iuki 
le  deesned  to  be  valid,  notwithstaDding  any  prior  ^pi*i!^***^' 
ct  of  bankruptcy  by  such  bankrupt  committed ; 
piOTided  the  person  or  persons  so  dealing  with 
udi  iMmkrupt,  or  at  whose  suit  or  on  whose  ac- 
XK/smX   such  executian  or  attachment  shall  have 
ba«ed»  had  not  at  the  time  of  such  contract,  deal- 
ing CHT  transaction,  or  at  the  time  of  executing  or 
levying  such  execution  or  attachment,  notice  of 
any  prior  act  of  bankruptcy  by  him  committed ; 
provided  also,  that  nothing  herein  contained  shall 
he  deemed  or  taken  to  give  validity  to  any  pay- 
vient  made  by  any  bankrupt  beins  a  fraudulent 
ptefeience  of  any  creditor  or  creditors  of  such 
unkrupt,  or  to  any  execution  founded  on  a  jodg- 
BMBt  on  a  warrant  of  attorney  or  cognovit  given 
by  any  bankrupt  by  way  of  such  fraudulent  pre- 
ferenoe. 

XL  That  this  act  may  be  repealed  or  altered  by  Act  may  be 
any  other  act  in  this  present  session  of  parliament,  '^p^*^* 
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An  Act  for  furiher  amending  the  Act  for  aboiisking 
Arrest  on  Mesne  Process  m  Cknt  Actions. 

[7th  August,  1840.] 

DEFINITION  AND  SXTENSION  OF  PROPSaTT  LIABLS 

TO  JUDGMENTS. 

Sbcites  the  act  1  Sc  2  Vict.  c.  110,  s.  14,  (ante^  p.  i  a  tvict. 
532)  and  that  doubts  had  been  entertained  whether  ^  ^'^' 
the  said  provisions  extend  to  the  cases  bereinaAer 
inentioned :  and   declares  and  enacts.  That  the  ProyUiom  of 
foresaid  provisions  of  the  said  act  shall  be  deemed  JToropmy" 
«nd  taken  to  extend  to  the  interest  of  any  judg-  of  Jfudgmein 

ex- 


debtor,  whether  in  possession,  remainder,  abcIT^ 
^  reversion,  and  whether  vested  or  contingent  toAtd. 
M'vrell  in  any  snch  stocks,  funds,  annuities,  or 
^^Bres  as  aforesaid  as  also  in  the  dividends,  in- 
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terett,  or  annual  produce  of  any  such  stocks,  fun^ 
annuities,  or  shares  :  and  whenever  any  si 
judgment  debtor  shall  have  any  estate,  right,  titHI 
or  interest,  vested  or  contingent,  in  possession) 
remainder,  or  reversion  in,  to,  or  out  of  any  saM 
stocks,  funds,  annuities,  or  shares  as  aforesd^j 
which  now  are  or  shall  hereafter  .be  standing  ii 
the  name  of  the  accountant  general  of  the  Court  of 
Chancery  or  the  accountant  general  of  the  Court  rf 
Exchequer,  or  in,  to,  or  out  of  the  dividends,  in- 
test,  or  annual  produce  thereof,  it  shall  be  lawM 
for  such  judge  to  make  any  order  as  to  such  stod» 
funds,  annuities,  or  shares,  or  the  interest,  difi' 
dends,  or  annual  produce  thereof,  in  the  same  «st 
as  If  the  same  had  been  standing  in  the  name  of  i 
a  trustee  of  such  judgment  debtor  :  providea 
always,  that  no  order  of  any  judge  as  to  any  stodE, 
funds,  annuities,  or  shares  standing  in  the  name 
of  the  accountant  general  of  the  Court  of  Chancenf 
or  the  accountant  general  of  the  Court  o£  £x- 
cheauer,  or  as  to  the  interest,  dividends,  or  anniul 
proauce  thereof,  shall  prevent  the  governor  aod 
company  of  the  Bank  of  England,  or  any  public 
company,  from  permitting  any  transfer  of  such 
stocks,  funds,  annuities,  or  shares,  or  payment  of 
the  interest,  dividends,  or  annual  produce  thereof 
in  such  manner  as  the  Court  of  Chancery  or  the 
Court  of  Exchequer  respectively  may  direct,  or 
shall  have  any  greater  effect  than  if  such  debtor 
had  charged  such  stock,  funds,  annuities,  or  shares, 
or  the  interest,  dividends,  or  annual  produce 
thereof,  in  favour  of  the  judgment  creditor,  vfitt 
the  amount  of  the  sum  to  be  mentioned  in  any 
such  order. 

REAL  ESTATE  NOT   TO  BE  AFFECTED  BY  JUDGMBHT 
UNTIL  MEMORANDUM  LEFT. 

Nojodgment,      H.  And  whereas  it  was  by  the  said  act  further 
decree,  &c    enacted,  that  no  judgment  of  any  of  the  superior 

to  affect  real  ^        /•  "^     i®         .    tir        "^  •  -«• 

etiaie,  aiitu    courts  of  common  law  at  Westmmster,  nor  any 
£ftTiih*uIir  decree  or  order  in  any  court  of  equity,  nor  aof 
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le  of  »  court  of  common  law,  nor  any  order  in  .enter  m^. 
nkruptcy  or  lunacy,  should  by  virtue  of  theRf*^'*'* 
xd  act   anect  any  lands,  tenements,  or  beredita-  Piesf,  not- 
ents,  as  to  purchasers,  mortgagees,  or  creditors,  TOiiceofM4 
iless  and  until  such  a  memorandum  or  minute  as  decree,  &c. 
lerein  mentioned  should  be  left  with  the  senior  ^^P'^'*^^''* 
laster  of  the  Court  of  Common  Pleas  at  Westmin- 
tex  ^ (st^  And  whereas  doubts  have  been  entertained 
rhether    a    purchaser,    mortgagee,  or   creditor, 
Avine  notice  of  any  such  judgment,  decree,  order, 
>r  riue  as  aforesaid,  would  not  in  equity  be  af- 
ected  thereby,  notwithstanding  such  a  memoran- 
lum  or  minute  of  the  same  as  in  the  said  act  is 
nentioned  may  not  have  been  left  with  the  senior 
naster  of  the  said  Court  of  Common  Pleas  ;  be  it 
therefore  further  declared  and  enacted.  That  no 
rach  judgment,  decree,  order,  or  rule  as  aforesaid 
shall  by  virtue  of  the  said  act  afiect  any  lands, 
tenements,  or  hereditaments  at  law  or  in  equity  as 
to  purchasers,  mortgagees,  or  creditors,  unless  and 
until  such  a  memorandum  or  minute  as  in  the  said 
act  in  that  behalf  mentioned  shall  have  been  left 
with  the  senior  master  of  the  said  Court  of  Com- 
mon Pleas  at  Westminster ;    any  notice  of  any 
sv&ch  judgment,  decree,  order,  or  rule  to  any  such 
purchaser,  mortgagee,  or  creditor  in  anywise  not- 
withstanding. 

(%)  See  ante,  pp.  639,  54a 
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Jn  Act  far  rendemug  a  Release  as  effectual  /or 

Conveyance  of  mekold  Estates  as  a  Zesse 

Release  6y  the  same  Parties. 

[IM  Hty,  ia4] 


A  release  to 
be  ellceteal 
althoogh  BO 
lease  tor  a 
year  shall  be 
ezeeoted. 


Release 

chargeable 
with  the 
stamp  duty 
to  which  the 
lease  for  a 

2 ear  would 
ave  been 
Uable. 


Whkeeas  it  is  ezpedieot  to  letaea  the  e 
oonveyii^  freehold  ettatee :  be  it  enacted  by 
queen's  most  exeeUent  iMJesty,  by  «id  widi 
advice  and  consent  of  the  lords  ^iritnal  and 
poral,  and  oomnons,  in  this  present  {Mirliaioent 
assembled,  and  by  the  authority  of  the  same,  that 
every  deed  or  instrument  of  release  of  a  freelKild 
estate,  or  deed  or  instrument  purporting  or  in- 
tended to  be  a  deed  or  instrument  of  release  of  a 
freehold  estate,  which  shall  be  ei«cuted  on  or 
after  the  fifteenth  day  of  May  one  thousand  ^fat 
hundred  and  Ibrty-one,  and  shall  be  expressed  to 
be  made  in  pursuance  of  this  act*  shall  be  ma  effiee- 
tual  for  the  purposes  therein  expressed*  and  shall 
take  effect  as  a  conveyance  to  uses  or  otherwise, 
and  shall  operate  in  all  respects  both  at  law  and 
equity  as  if  the  releasing  party  or  parties  who 
shall  have  executed  the  same  had  also  executed  in 
due  form  a  deed  or  instrument  of  bargain  and  sale 
or  lease  for  a  7<ear  for  giving  effect  to  such  release, 
although  no  such  deed  or  instrument  of  bargain 
and  sale  or  lease  for  a  year  shall  be  executed ;  (a) 
provided  that  every  such  deed  or  instrument  so 
taking  effect  under  this  act  shall  be  chargeable 
with  the  same  amount  of  stamp  duty  as  any  bar- 
gain and  sale  or  lease  for  a  year  would  have  been 
charffeable  with  (except  pr(^ressive  duty)  if  exe- 
cuted to  give  effect  to  such  deed  or  instrument, 
in  addition  to  the  stamp  duties  which  such  deed 
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* 

Mtrument  shall  be  chargeable  with  as  a  release 
4berwise  under  any  act  or  acts  relating  to  stamp 
ies.  ih) 

f)  Altfaovgh  it  is  almost  snperflaous  to  remari:  that  die 
•  iejrvnce  by  lease  and  release  is  diat  in  most  general  use, 
k  may  be  proper  to  wsiinH  tbe  student  that  the  principles 
a  wluch  it  is  founded  should  be  studied  and  examined. 
I  2  Ssmders  on  Uses,  ch.  Lease  aad  Release ;  2  Preston's 
.vg.  207 — 489;  Shepp.  Touch.  320;  Sugd.  Intr.  to  GU- 
OQ  Uses  ;  Butl.  Co.  LitL  271,  b.  n.  Dir.  iii.  8 ;  Walk,  on 
.vg.  by  CoTentry  and  Preston;  3  Jarm.  Coavg.  tit.  Bar- 
(SadSale.) 

1  ooDTeyanoe  in  the  old  form  by  lease  and  release  may  be 

1  used,  and  as  the  parties  taking  a  release  under  the  new 

•  are  <daiTBed  with  stamp  duty,  some  expense  may  be  saved 

aiiase  ci^by  having  a  lei^  for  a  ye^Tuid  by  refe^ 

he  vdease  la  the  deHcriytioB  of  the  paieels  in  the  lease  for 

lur  upon  which  the  vetease  may  be  indorsed.    Care  must 

ikem  to  make  the  reference  correctlT.    It  should  be  stated 

e  attestation  clause  of  the  lease  for  a  year,  that  it  was 

•eoted  before  the  indenture  of  release  thexeupon  indorsed. 

b  objeotieBable,  when  the  lease  aad  release  are  by  separate 

,    ids,  to  vaike  a  rdease  with  referenoe  to  the  desoiptien  of 

the  parcels  in  the  lease  for  a  year,  because  in  the  event  of  the 

lease  for  a  year  beiag  lost,  there  may  be  no  evidence  of  what 

panela  were  intended  to  pass  by  the  release ;  hence  the  utility 

ef  ftm  practioe  ef  desciihing  tbe  parcels  both  in  the  lease  and 


<b)  By  55  Geo.  3,  c.  184,  Schedule,  Part  I.  the  following  Stmnp  on 
duties  are  imposed  in  respect  of  the  lease  for  a  year.  1^***  ^^' 

fiorgutn  and  saU  (or  lease)  for  a  jrear,  for  vesting  the  pos-  '**''  .  ^ 

Msskm  of  lands  or  other  hereditaments  in  England,  and  enabling  ^*f  ^^   >  "/ 
the  hargaiDee  to  take  a  release  of  the  freehold  or  inheritanoe,     C  C? 
apaa  tbe  sale  or  mortga^  thereof:  ^    \  ' 

Inhere  tbe  purchase  or  consideration  money  ex-    £  s»    d»     ^''     '    -'' 

pressed  in  the  release  shall  not  amount  to  20< 0  10    0       '    .^ 

And  where  the  same  shall  amount  to  20/.  and 

not  amount  to  50^ 0  15    0 

And  where  the  same  shall  amount  to  50/.  and 

«A  amount  to  1501 10    0 

And  where  te  same  shall  amount  to  150/.  or 
apwai*  ..' 1  15    0 

Bamin  aad  sale  (sir  lease)  for  a  year,  upon  any 

1  15    0 


IL  And  whereas  many  deeds  or  instmnients  of  The  recital  or 
Wgain  and  sale  or  leases  for  a  year,  to  give  effect  i!^M|?o''r  V  * 
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ynr  in  a       to  deeds  or  instruments  of  release  of  freehold 
cStcdMbrc   ^*®*  heretofore  executed,  have  been  lost  or vor 
the  pMiiaf  or  laid  ;  be  it  enacted,  that  where,  in  or  by  any  deei 
be*e!ide«ee    ^^  instrument  of  release  of  freehold  estates  ese* 
or  the  •xe-    cuted  before  the  fifteenth  day  of  May  one  thousvi 
•aeh  "mm      eight  hundred  and  forty-one,  any  deed  or  instit- 
lor  a  year,     nient  of  bargain  and  sale  or  lease  for  a  year  fcr 
giving  effect  to  such  deed  or  instrument  of  relos 
shall  be  recited,  or  by  any  mention  thereof  in  sad 
deed  or  instrument  of  release  appear  to  have  bees 
made  or  executed,  such  recital  or  mention  tfaerai 
shall  be  deemed  and  taken  to  be  conclusive  en- 
dence  of  the  deed  or  instrument  of  bargain  aa^ 
sale  or  lease  for  a  year  so  recited  or  mentioned 
having  been  made  and  executed ;  and  such  deed 
or  instrument  of  release  shall  also  have   the  like 
effect  as  if  the  same  had  been  executed  aller  ^ 
fifteenth  day  of  May  one  thousand  eight  hundred 
and  forty-one,  whether  such  deed  or  instrument  d 
bargain  and  sale  or  lease  for  a  year  shall  or  shsB 
not  have  been  lost  or  mislaid,  or  may  or  may  not 
be  produced :  provided  always,  that  this  act  shsS 
not  prejudice  or  affect  any  proceedings  at  law  or 
in  equity  pending  at  the  time  of  the  passing  of  ihit 
act,  in  which  the  validity  of  any  bargain   and  sale 
or  lease  for  a  year  shall  be  in  question  between 
the  party  claiming  under  such  bargain  and  sale  or 
lease  for  a  year  and  the  party  claiming  adversely 
thereto ;  and  such  bargain  and  sale  or  lease  for  t 
year,  if  the  result  of  such  proceedings  shall  invali- 
date the  same,  shall  not  be  rendered  valid  by  this 
act.  (c) 

Recital  of  (c)  ^n  Ireland  the  actual  existence  of  a  lease  for  a  year  0 

lease  for  year  not  required,  it  is  sufficient  if  the  release  contains  the  vtnMl 

f"T*25II*i**    reference  to  it.    By  the  Irish  sUt  9  Geo,  2,  c.  5,  s.  6,  ma^ 

Ireland!         perpetual  by  1  Geo.  3»  c.  3,  after  reciting  that  it  has  finequently 

happened  that  purchasers  for  valuable  oonsideratioDa  nakx 

deeds  of  lease  and  release  have  been  prevented  firom  reeoTff- 

ing  their  ri^ti  for  want  of  being  able  to  produce  the  lease  ftr 

a  year,  which  is  often  lost  or  mislaid,  it  is  enacted,  "  that  i> 

all  cases  the  recital  of  a  lease  for  a  year  in  the  deed  of  releatt 

shall  be  deemed  and  be  taken  to  be  full  and  sufficient  evideaflt 

of  such  lease."    This  statute  makes  no  alteration  in  the  h^i 


LEASE  AND  RELEASE.  565 

Dd  only  facilitates  the  proof  of  the  lease  for  a  year,  by  making 
le  recital  of  it  equal  to  the  production,  but  it  must  be  recited 
»  be  such  as  it  ought  to  be  if  produced.  The  words  *'  in  his 
the  releasee's)  actual  possession  now  being,  by  virtue  of  a 
ease  made  pursuant  to  the  statute,"  were  held  an  insufficient 
ecital  of  the  lease  within  this  statute.  The  lands  however 
leing  in  lease,  the  release  was  held  to  operate  as  a  grant  of 
he  reversion,  from  the  words  "  demise,  set,  and  to  farm  let," 
lotwithstanding  there  was  a  covenant  in  the  instrument  to 
siJce  a  future  grant.  (Doe  d.  Bume  v.  Saundert,  1  Fox  & 
Smith,  18.  See  1  T.  R.  735;  12  East,  186;  15  East,  244; 
5  T.  R.  163.)  By  the  Irish  stat.  1  Geo.  3,  c.  3,  it  is  declared  that 
in  all  cases  of  pleading  deeds  of  lease  and  release,  wherein  it  ma^ 
be  necessary  to  allege  the  bringing  such  deeds  into  court,  it 
shall  be  sufficient  to  allege  the  bringing  into  court  the  deed  of 
release,  in  which  the  recital  of  such  lease  shall  to  all  purposes 
whatsoever  be  as  effectual  as  producing  the  same.  (See  Bokon 
▼.  "Bishop  of  Carlisle,  2  H.  Bl.  262 ;  Jenkint  v.  Peace,  4  Jur. 
850. 


III.  And  be  it  enacted,  that  in  the  construction  conitraction 
of  this  act  the  word  "  freehold  "  shall  have  not  ?/^JS[« 
only  its  usual  signification,  but  shall  extend  to  all 

lands  and  hereditaments  for  the  conveyance  of 
which,  if  this  act  had  not  heen  passed,  a  bargain 
and  sale  or  lease  for  a  year,  as  well  as  a  release, 
would  have  been  used. 

IV.  And  be  it  enacted,  that  this  act  may  be  Act  may  be 
amended  or  repealed  by  any  act  to  be  passed  ■^**'^'  **• 
during  the  present  session  of  parliament. 


i 
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No.  I. 

Rblbasb  akh  Cohyxtakcb  of  ike  freehold  part^ 
and  cocetumt  to  mrrender  the  copyhold  part^  of 
ofi  estrnte^  hn  a  tenant  in  tatt  tn  possession,  to  a 
purchaser  wtth  ImxtatumSi  or  a  declaration  to  bar 
doner  ;  the  vendor* s  nnfejommg  to  extinguish  her 
right  of  dower.  {See  3^4  WilL  4,  c.  74,  ssA5, 40, 
53 ;  ante,  p.  £9a,  329,  341,  ani{  3  4*  4  WiU.  4, 
e.  105,  ss.  6,  14,  oiWe,  p.  418,  422. 

This  indenture,  made  the day  of ,  Putict. 

n  the  jrear  of  oar  Lord  ^  betweem  B.  Adams,  o^ 
hi^  Esq^  (eldest  son  and  heir  of  the  body  of  A.  Adams, 
hie  of,  &c^  £a^  deoeased,  by  Anse,  has  kle  wife^  he- 
ftrc  A.  Bell,  spinster,  ake  deceased,)  and  Moiy  his  wife, 
if  the  first  part;  \tke  pwxhaser]  of  the  second  part,  and 
h  K..,  of,  &c.,  gent,  (a  tnistoe  nominated  by  and  on  be» 
Ulf  of  the  said  [pinvAaser])  of  the  diird  part.  Wtke 
panoftoser  skmdd  not  hone  been  married  untU  after  the 
ht^Jan,  18d4,  and  the  declaratim  Omdd  be  adopted, 
(•ee  post,)  there  will  be  no  necessity  for  a  trustee.  J  (a) 

(c)  A  husband  mairied  on  or  before  the  1  st  of  January,  1 834, 
^fSi  not  be  able  to  defeat  his  wife's  right  of  dower,  by  the  new 
»eUiods  prescribed  by  the*act  for  amending  the  law  of  dower. 
It  win  therefore  be  advisable  for  a  purchaser  who  mariied 
hefne  that  time  to  haye  the  estate  conveyed  to  such  uses  as  [ 
will  enable  him  to  defeat  his  wife's  dower,  without  her  future  ! 
eoncvrrence.    The  old  form  used  for  that  purpose  will  enable  I 
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RedtU  or  Whereas  by  indentures  of  lease  and  release,  betnag 
^J^J|»«^  date  respectively  the  8th  and  9th  days  of  March,  ISOQ^ 
enuil?'  ^®  release  being  made,  or  expressed  to  be  made,  ^ 
tween  the  said  A.  Adams,  of  the  first  part,  the  ail 
Anne  Adams,  then  A.  Bell,  spinster,  of  the  second  pat, 
A.  B.  and  C.  D.  of  the  third  part,  and  £.  F.  and  G.  H^ 
of  the  fourth  part,  (being  the  settlement  made  previad^ 
to  and  in  consideration  of  the  marriage  then  intended  ti 
be,  and  shortly  afterwards  duly  had  and  solemnized  b^ 
tween  the  said  A.  Adams  and  A.  Bell,)  the  freehold  poti 
of  the  capital  messuage  or  tenement,  farm^  lands,  a^ 
hereditaments  hereinafter  described  and  intended  tok 
hereby  granted  and  released,  were  (amongst  other  hen- 
ditaments)  duly  conveyed  and  assured  from  and  a&tr 
the  solemnization  of  the  said  intended  marriage,  to  dx 
use  of  the  said  A.  Adams  and  his  assigns,  for  and  darini 
the  term  of  his  natural  life,  and  from  and  after  the  deter- 
mination of  that  estate  by  foiieiture  or  otherwise  in  bs 
lifetime,  to  the  use  of  the  said  A.  B.  and  C.  D.  ao^ 
their  heirs,  during  the  natural  life  of  the  said  A.  Adsmk 
upon  trust  to  support  the  contingent  uses  and  estate 
thereinafter  limited,  and  from  and  after  the  decease  d 
the  said  A.  Adams,  To  the  use,  intent,  and  purpose,  tliat 
the  said  A.  Bell,  in  case  she  survived  ^e  said  A.  Adsfli^ 
should  receive  and  take  the  annual  sum  or  yearly  rent 
diarge  of  300/.  for  her  jointure  and  in  bar  of  her  dower, 
with  the  usual  powers  and  remedies  by  distress  aod  cd- 
try  for  recovering  and  enforcing  the  payment  thef«( 
and,  subject  thereto,  to  the  use  of  the  said  £.  F.  and 
6.  H.,  their  executors,  administrators,  and  assigns,  fir 
the  term  of  200  years,  upon  certain  trusts  for  fbrtlMr 
securing  the  payment  of  the  said  annual  sum  or  yeidf 
rent  charge,  and  from  and  afbr  the  expiration  or  other 
sooner  determination  of  the  said  term  of  200  years,  oA 
in  the  meantime  sul:ject  thereto,  to  the  use  of  the  &^ 
and  every  other  son  of  the  said  A.  Adams,  on  the  bodf 
of  the  said  A.  Bell  lawfully  to  be  begotten,  severally 

the  purchaser  to  destroy  the  right  of  dower  as  efreotnsOyi' 
heretofore,  by  an  execution  of  the  power  of  appointment ;  b>| 
unless  it  be  assumed  that  a  widow,  married  oefore  the  lat ' 
January,  1834,  cannot  avail  herself  of  the  second  section  of  t^ 
act,  (^anU,  p.  422,)  the  limitation  tq  the  trustee  during  the  li* 
of  the  purchaser  will  be  useless.  Both  Sir  Edtcard  Sug^ 
(2V.&P.222, 10thed.)snd  Mr.Hayei,(lConv.304,5tIiei/ 
agree  in  the  propriety  of  adopting  the  old  form  of  uses  to  p^^ 
vent  dower  in  the  case  of  a  husband  married  on  or  before  ttf 
1st  of  January,  1834. 
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and  saccessi^ely,  according  to  their  retpectiTe  seniorities, 
and  the  heirs  of  the  hody  and  respective  bodies  of  all 
and  every  such  sons  and  son  issuing,  with  divers  remain- 
ders over:  And  whereas  at  a  court  held  in  and  for  the  Sarrender  of 

manor  of  Dale,  in  the  said  county  of ,  on  the 3i2l^*p!i 

day  of ,  the  said  A.  Adams,  in  pursuance  of  a  co-  the  tratu  of 

venant  for  that  purpose  contained  in  the  said  recited  ^^  *^^^ 
indenture  of  settlement,  did  surrender  all  and  every  the  "'*'*'' 
mesBuaffes,  lands,  tenements,  and  hereditaments  of  him 
the  said  A.  Adams,  holden  of  the  said  manor  hy  copy  of 
court  roll,  with  their  appurtenances,  to  the  use  of  the 
said  A.  B.  and  C.  D.,  their  heirs  and  assigns,  upon  and 
for  such  trusts,  intents,  and  purposes,  and  with,  under, 
and  subject  to  such  powers,  provisoes,  agreements,  and 
declarations  as  (regard  behig  had  to  the  nature  of  the 
aaid  estates,  and  the  tenure  by  which  the  same  were 
holden)  would  nearest  or  best  correspond  with  the  uses, 
estates,  trusts,  powers,  provisoes,  agreements,  and  deda- 
rations  expressed  and  contained  in  the  said  hereinbefore 
recited  indenture  of  the  9th  of  March,  1800,  of  and 
concerning  the  freehold  hereditaments  thereby  released, 
or  expressed  and  intended  so  to  be,  or  such  and  so  many 
of  the  same  uses,  estates,  trusts,  powers,  provisoes,  and 
declarations  as  were  then  subsistmg  undetermined  and 
capable  of  taking  effect :  And  at  the  same  court  the  said 
A.  B.  and  C.  D.  were  duly  admitted  tenants  to  the  said 
copyhold  hereditaments  so  surrendered  to  their  use  as 
aforesaid.  To  hold  to  the  said  A.  B.  and  C.  D.  and 
their  heirs,  according  to  the  form  and  eflfect  of  the  sur- 
render so  made  to  their  use  as  aforesaid,  at  the  will  of  the 
lord  of  the  said  manor  of  Dale,  by  copy  of  court  roll,  by  the 
rents  and  services  therefore  due  and  of  riffht  accustomed  to 
he  paid  and  performed :  And  whereas  uie  said  A .  Adams  I>ta(h  of  te- 
departed  this  life  on  or  about  the  1  st  day  of  May,  1 830,  leav-  °""^  ^  ^^ 
ing  the  said  B.  Adams,  his  eldest  son  and  heir  at  law,  who 
thereupon  became  entitled  to  the  hereditaments  comprised 
in  the  said  recited  indentures  for  an  estate  of  inheritance 
in  tail  general,  subject  to  the  said  annuity  or  yearly  rent 
charge  of  300/.,  and  the  powers,  remedies,  and  term  for 
eecuring  the  payment  of  the  same :  And  whereas  the  Death  of 
said  Anne  Adams  departed  this  life  on  or  about  the  first  J®*"*'*^ 
day  of  October  now  last  past,  and  all  arrears  of  the  said 
annuity  or  yearly  rent  charge  of  300/.  having  been  paid 
up  to  the  time  of  her  decease,  the  term  of  200  years, 
created  by  the  said  recited  indenture  />(  ;B|Qttlement  has, 
hy  force  of  a  proviso  therein  contained^  -absolutelv  ceased 

and  determine :  And  whereas  the  said  B.  Adams  has  Contnet  fo 

pQrchaie. 
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eontnotad  and  a^irted  with  the  and  {jmrduaer]  ftr  Ai 
ahsohite  aak  to  Inm  cf  die  fee  nDple  and  iahgulnnirif 
and  m  the  fre^oid jMoti  of  the  meHoage  or  temmat^ 
unDy  landay  and  L<i  ediianieutB  hefeiinncg  oaaccflwdy  ad 
of  the  cntnawry  eatato  of  inhcritanoe  of  and  in  flie  ttff- 
Md  parta  of  die  aaoM  handitaBienta,  free  from  all 


ApportioB.     branoei,  at  or  lor  die  pnoe  cr  auat  of  500(ML :    Ax9  mm 

meat oTeoB.  ^^  ^^^^ te  dM  aaid  MBchaae  iC 

'^'^^^     ^am  of  410(tf.  (part  <f  the  said  am  of  SOOOI.)  Aadik 


die  appwtiuned  Taloe  ef  the  aaid  freehcdd  haredil 

and  that  the  808:1  of  9002.  (iceidiie  of  die  said  wmi 

bOtM.)  shoold  he  die  ifpordoned  vafaw  of  the  «i 

DeethoToiM  cepyhold  heicditanMiita:  AnDWHcaxAa  tiio  said  A.& 

^^'^    deputed  due  hife  OB  er  about  die  dth  day  of  Maj,  m 

leaymg  dM  aaid  C  D^  hb  oo-traatae,  him  aun>ifa& 

and  in  whom  die  legal  ealate  m  die  aaid  copyiiold  ha^ 

F%nt  Tutm-  ditamcBta  ia  now  Teatad :    Mow  nna  maairruaB  wtt 


CooTeyaBce   '<— -<^v>h  ^^  ^  pwrwanoe  and  part  perfttmoaoe  of^^ 


of  fkeJbolda.  Mid  vedtod  agraeaacnt,  and  fat  defeating  aH  eatabea  tAd 
the  laid  B.  Adama  of  and  m  die  meamage,  fiom,  kaii 
and  heieditaBM&tB  henh^  gmted  and  refeaaed,  or  » 
praaacd  and  intended  ao  to  m^  and  dl  ifaaaindtti^  leve^ 
aion^  eatatoa,  xigfati^  mteraali,  and  powen^  to  take  cCb^ 

ttSk(h),  nd  teexdnmhing  die  dower,  right  and  <i^ 
af  dower,  and  awry  edier  eateto  and  mtateat  of  the  wM 
Mary  Adama  of  and  m  die  aame  heredkamente^  andir 
limiting  and  aaaariiy  dto  aame  hereditameDte  and  th 
inheiitanoe  thereof  m  fee  annple  to  tlie  naea  Iwiiiidhr 
cspnaKd,  and  for  and  in  conaidaiadeB  of  tiie  aom  ^ 
4100/.  of  kwfiil  maaey  of  Great  Britam  <pnt  of  ik 
aaid  Bom  of  5000/.,  dw  aferoaaid  pmiLaaa  nwmejf,)  ti 
dM  laid  B.  Adama  in  hand  well  and  tndy  pudby  ^ 
aaid  {fmrchmer]  at  or  immedialely  before  ttie  '^'^ 
and  ddiveiy  of  dieae  preeente,  the  receipt  of  wladl 
aaid  anm  of  4100/.  in  luU  te  the  abaokrte  pmcte 
of  the  freehold  parte  of  die  hereditanieBto  lieceiBifta 
deacnbed,  and  intended  to  be  hereby  gFantod  aai  ^ 

(h)  The  intention  to  bareatails  was  formerly  thus  eiywa^^ 
in  recoTeiy  deeds,  and  in  deeds  of  oovenant  to  levy  fisei:-' 
"For  docking,  barring,  and eztingaishing all  estates  taO, la^ 
levernons  axM  remainders  thereupon  expectant  or  d^cndBf 
of  and  in  the  messoages,"  &c.  Ine  langnage  in  die  preoedeat 
ii  more  conformable  to  that  of  the  geneial  enabling  diaM  a 
die  3  &  4  Win.  4,  c.  74,  s.  15,  (cntt,  p.  998,)  allhoeghltis 
ooaeeived  that  the  <dd  Biode  of  expreanag  the  iatentieB  vodd 
be  equally  efectaal. 
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jpfiirgclj  and  ihe  fee  nmple  and  inheritaace  thereof,  free 

fcom   all  ii^ouinbnmoes,  the  nid  B.  Adams  doth  hereby 

pdznit  and  acknowledfiiB,  and  of  and  from  the  saaae  aid 

0veiy  part  thereof  doth  aoqvit,  release,  and  diMshaige  the 

nid  [jiurckater]f  hia  h&n,  ^Keoatan,  adminietratorBy  and 

wangsMMf  and  eveiy  of  them  for  erer  b^  these  wesents : 

fie  the  said  B.  Adam%  mder  and  hy  vutne  sna  in  pnr- 

giinnre  of  the  powers  and  provisioiis  grran  by  and  eoa- 

tained  in  an  act  of  parliament  made  and  passed  in  tiw 

Bosason  of  parliament  held  in  the  3d  and  4th  years  of  the 

jpeagn  of  his  late  mslesty  King  William  the  Fourth,  in- 

titiiled  '*  An  Act  for  the  AboUtion  of  Fines  and  Recove- 

ziea,  and  for  the  Substitution  of  more  ample  Modes  of 

.  Aararance,"  (c)  hafh  granted,  aJ^ed,  disposed  of,  released, 

.  mod  confirmed,  and  by  these  presents  [if  alease  ftr  a  yea: 

la  naed,  omit  Ihe  followiag  words  in  italics,  and  insert  Ae 

,  vovda  in  italics  in  the  next  page — ^<  made  in  fwrtwrnce  of 

.  ike  Qct  pasted  in  the  umen  m  perUameiU  had  tn  tAe  4& 

^  mid  5th  yeatt  of  the  reign  efhar  nuaexty  Queen  Victoria^ 

,  bUHuied  '  An  Act  for  remiaring  a  Releaee  es  effectual  far 

the  Convejfmce  ofJreehM  Eetatet  ae  a  Leate  and  Rekaee 

I  Uf  the $ame  PaitMf,"(d)]  doth  |;EaBt,  diqrase  o(  alien,  re- 

^  lease,  and  confirm,  and  the  said  Maiy  Adams,  with  the 

eoncmrence  of  the  said  B.  Adams,  and  for  llie  purpose  of 

nleasing  and  extinguishing  her  right  and  title  of  dower 

in  or  ovt  of  the  said  messuages,  lands,  and  hereditamentB 

hereinafter  described,  and  her^y  mated  and  released, 

or  expressed  and  intoided  so  tobe,  nath  remised,  released, 

,    and  quitted  claim,  and  by  these  presents  intended  to  be 

findiwith  dtdy  acknowlec^sed  by  the  said  M.  Adams,  and 

perfected  in  other  respects  with  the  solemnities  prescribed 

by  law  for  rendering  deeds  of  married  women  e&ctual  to 

extinguish  their  intaratts  in  land,  doth  remise,  release. 


and  quit  dahn  vato  the  said  \jnrchaterJ]    [If  a  lease  for 
a  year  is  used,  here  insert  the  following  words  in  italics— 

(c)  Although  it  may  not  be  oecesBary  to  refer  to  the  sot  of 
pariiament,  enabling  a  tenant  in  tdl  to  dispose  of  his  interest 
tad  to  bar  the  remaindere,  yet  as  such  reference  will  remove 
all  doubt  as  to  the  intention  of  the  party,  it  has  been  thought 
advisable  to  do  so.  It  is  well  IcnowUf  that  previoualy  to  and 
■depeadently  of  that  statute,  a  lease  and  release,  grant,  bar- 
|aia  and  saie,  althoogh  inroHed,  by  a  tenant  in  tail,  passed 
snly  a  base  fee  detenniaable  by  the  issue  in  tail ;  and  if  the 
•et  of  parhaasnt  be  not  letersd  to,  nor  the  tnteatioB  to  bar 
the  entail  stated  on  the  face  of  the  instnunent,  a  question  will 
ame  whether  it  wtU  take  eflfect  at  oommon  law  or  operate 
TUkderthe  act. 

(d)  See  anU,  p.  562. 
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RevenioBf 


AUdccda. 


**  in  hit  actual  ponemcn  now  being  by  virtue  of  a 
and  tale  to  him  thereof  made  by  the  taid  B.  Adaai 
contideration  of  5$.,  by  an  indenture  bearing  date  the 
next  before  the  day  of  the  date  of  thete  preaaUt^for 
term  of  one  whole  year,  commaicingjrom  the  day  next 
fore  Ae  day  of  the  date  of  the  taid  indenture  ^  ~ 
and  taUy  and  by  force  of  the  ttatute  made  for  tranrfi 
utet  into  poiiettioii"]  and  hit  hein,  [All  such  part  or 
and  80  much  at  is  or  are  freehold,  and  not  copyhi 
and  in]  (e).  All  [parceUj^  together  with  aU  and  taxtgiM 
houses,  outhouses,  edifices,  buildings,  bams,  atabiea,  cok^ 
houses,  cottages,  yards,  gardens,  orchards,  backsides,  toAi^ 
lands,  meadows,  pastures,  commons,  common  of  pasta^ 
common  of  turbaiy,  mines,  minerals,  quanies,  fya^ 
trees,  woods,  underwoods,  coppices,  and  the  ground  ail 
soil  thereof,  mounds,  fences,  hedges,  ditches,  ways,  wate^ 
water-courses,  liberties,  privileses,  easements,  profili) 
commodities,  emoluments,  hereditaments,  and  appurte- 
nances whatsoever  to  the  said  messuage,  farm,  Jao^ 
hereditaments,  and  premises  belonging  or  in  anyiriK 
appertaining,  or  with  the  same  or  any  of  them  re^>e^ 
tively  now  or  at  any  time  heretofore  demised,  leased, 
held,  used,  occupied  or  enjoyed,  or  accepted,  remted, 
deemed,  taken  or  known  as  part,  parcel  or  memoeraf 
them,  or  any  part  of  them,  or  appertaining  thereunto, 
with  their  and  every  of  their  appiirtenances.  And  the 
reversion  and  reversions,  remainder  and  remaindo!^ 
yearly  and  other  rents,  issues  and  profits  of  aU  and  sb* 
gular  tlie  messuage,  fiirm,  lands,  and  other  heredita- 
ments hereinbefore  eranted  and  released,  or  expressed 
and  intended  so  to  be :  And  all  the  estate,  right,  title, 
interest,  inheritance,  use,  trust,  possession,  property,  pos- 
sibility, daim  and  demand  whatsoever,  hoth  at  law  ao^ 
in  equity,  of  them  the  said  B.  Adams  and  Maiy  his  wife, 
and  each  of  them,  of,  in,  to,  from  and  out  of  the  sane 
premises,  and  every  part  and  parcel  thereof:  [And  sfl 
deeds,  evidences  and  writings  relating  to  or  concemiog 
the  said  messuage,  farm,  lands,  hereditaments  and  pr^ 
mises,  or  any  of  them,  solely  or  tofi^ether  with  other  hoe- 
ditaments  of  less  value,  now  in  the  custody  or  power  of 
the  said  B.  Adams,  or  which  he  can  obtain  or  procmv 
without  suit  at  law  or  in  equity,  together  with  true  and 
attested  copies  of  all  deeds,  eindences  and  writings  re- 
lating to  or  conoeming  the  same  hereditaments  and  pie- 


(e)  Where  the  freeholds  can  be  clearly  identified,  the  wonk 
ithin  braokeU  should  be  omitted. 


Wli 
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lies,  or  any  of  them,  joiDtly  with  other  hereditaments 
equal  or  greater  Talae ;  the  first  set  of  sach  copies  to 
n^e  and  delivered  at  the  costs  and  charges  of  the 
id  B.  Adams,  but  all  future  copies  to  be  made,  written 
kd  taken  at  the  request,  costs  and  charges  of  the  said 
mrchaser]  C^).]  To  have  and  to  hold  the  said  mes-  Habendam. 
age  or  tenement,  farm  and  lands,  and  all  and  singular 
ho:  the  hereditaments  and  premises  hereby  granted  and 
leased^  or  expressed  and  intended  so  to  be,  unto  the 
id  Ipwchaserj  and  his  heirs.  [  J/*  the  purcfuiser  should 
ive  been  married  on  or  before  the  Ut  of'  January,  1834, 


{f^  This  clause  should  be  omitted  where  the  title-deeds 
«  not  intended  to  be  delivered  to  the  purchaser.    It  is  an 
itablished  principle  that  whoever  is  entitled  to  the  land  has 
tso  a  right  to  the  title-deeds.    (Harrington  v.  Price,  3  B.  & 
d.  170 ;  Hooper  v.  Ramtbottom,  6  Taunt.  12  ;  Ogle  v.  Story, 
B.  &  Ad .  735 ;  May  v,  Harvey,  1 3  East,  197 ;  Parry  v.  France^ 
Bos.  5c  P.  461 ;  Lord  v.  Wardle,  3  Bing.  N.  C.  680.)  Where 
vendor  sells  only  part  of  the  estate,  and  retains  the  remainder, 
>  which  the  deeds  relate,  the  purchaser  is  not  entitled  to  them 
rithout  an  express  grant  {Yea  v.  Field,  2  T.  R.  708;   2 
^t.  Conv.  466);  and  where  lands  held  under  one  title  are 
old  to  two  or  more  persons  in  separate  parcels,  the  deeds  are 
snally  granted  to  the  purchaser  of  the  largest  lot ;  but  iu 
ases  where  a  purchaser  cannot  obtain  the  original  deeds,  he 
I  entitled,  in  the  absence  of  a  stipulation  to  the  contraiy 
Bought4m  V.  Jeweil,  17  Ves.  176),  to  attested  copies  of  all 
iach  of  them  as  are  not  of  record.    (Campbell  v.  Campbell, 
iited  1  Sagd.  V.  &  P.  529.)    Although,  as  observed  by  Lord 
Bldon  in  Dare  v.  Tucker^  6  Ves.  460,  purchasers  have  set  a 
ralue  upon  attested  copies  which  does  not  belong  to  them, 
hey  are  waste  paper  upon  an  ejectment,  except  between  the 
parties  themselves.    Therefore  a  purchaser  should  obtain  a 
sovenant  from  the  vendor  or  the  person  having  the  larger 
portion  of  the  estate  to  produce  the  deeds  themselves,  in  order 
that  the  purchaser  may  be  enabled  to  defend  his  title  and 
possession.    (I  Sugd.  V.  &  P.  531.)    But  where  a  purchaser 
9f  a  small  part  of  an  estate  took  a  covenant  for  the  production 
of  the  deeds  of  which  he  afterwards  obtained  possession  as 
BKRtgagee,  it  was  held  that  the  assignee  of  the  mortgage  could 
iu)t  recover  them  where  the  assignment  of  the  mortgage  con- 
tained no  grant  of  the  deeds.    (Yea  v.  Field,  2  T.  R.  708.) 
In  Barclay  v.  Raine,  1  Sim.  6c  Stu.  449,  it  was  decided,  that 
vhere  the  vendor  had  not  the  custody  of  the  oridnal  deeds, 
but  had  a  covenant  for  the  production  of  them,  that  the  title 
was  not  marketable,  because  the  covenant  did  not  run  at  law 
with  the  land.    (See  2  Heal  Prop.  Rep.  p.  16—17,  and  3 
Beal  Prop.  R«p.  56—58, 72,  pi.  11.) 
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m'ifthetimeofhiimarriageuamatterqfAmbt.itMiSl 

he  adouabk  to  adopt  the  old  limitations  to  prevent  domr; 

if  cfter  that  time,  the  deelaration  adnequentfy  ttuertei 

Old  form  of  wUlbe  Sufficient,']  To  the  vbb  of  such  person  or  penou^ 

tar^dower.'^  ibr  sueh  estate  or  estates,  interest  or  interests,  and  to  oi 

for  sach  uses,  intoits  and  purposes,  and  undar  and  subject 

to  suck  powers^  provisoes,  declarations,  and  agreeanaibi, 

and  in  sudi  manner  and  form  as  he  the  said  ipwrchaa] 

by  any  deed  or  deeds,  instroment  or  instruments  in  wriatf 

to  he  sealed  and  delivered  by  him  in  the  presence  of  tfl 

attested  by  two  or  more  creoible  witnesses,  shall  ftomtbe 

to  time  or  at  any  time  or  times  direct,  limit  or  iqipoa^ 

and  in  default  of  and  imtil  such  direction,  limitaticB  « 

appointment,  and  as  to  such  part  or  parts  of  the  preffliai 

<»  which  no  complete  direction,  limitation  or  appoiotnflt 

riiall  be  made,  or  to  which  any  such  direction,  linitaliai 

or  appointment  shall  not  extend,  to  the  use  of  the  sii 

^purehaser]  and  his  assigns,  during  his  natural  life,  wiM 

impeachment  of  waste,  and  from  and  after  the  ^rttf* 

mination  of  that  estate  by  any  means  in  his  lifeliaer* 

the  use  of  the  said  [trustee]  and  his  heirs,  during  ^ 

life  of  the  said  ^purchaser] ;   In  trust,  neverthekst,  fif 

the  said  [purekaser]  and  his  assigns,  to  die  intent  A< 

no  wife  of  the  said  Iptmhaser]  who  shall  happen  to  sff* 

▼ive  him  shall  become  entitled  to  dower  out  of  or  in  tk 

said  premises  or  anv  part  thereof,  and  fnoi  and  afltf 

the  determination  of  the  estate  so  limited  in  uss  to  tlv 

said  [trtatee]  and  his  heirs,  durinff  the  life  of  the  oii 

E  purchaser],  To  the  only  use  and  behoof  of  tbe  flii 
purchaser],  his  heirs  and  assigns  for  ever,  and  to,  for,tf^ 
upon  no  odier  use,  trust,  intent  or  porpose  whatwftf 

tOr  tohere  the  declaration  is  adopted,  '<To  the  usb  m 
ehoof  of  the  said  [purchaser],  his  heirs  and  assign^ 
Declaration    over:  And  it  is  hereby  declared  by  the  said  [pvchmi 
to  bar  dower,  that  any  Wife  of  the  said  [purchaser],  who  shall  bspp* 
to  survive  him,  shall  not  be  entitled  to  any  dower  oitf  ^ 
or  in  die  messuage,  farm,   lands,  and    heieditaffl^ 
hereby  granted  and  released,  or  expressed  and  iutfsiv 
Covenant  by  SO  to  be,  or  any  part  thereof-/']  And  Ae  said  B.  A^ 


bSTwtfe^shiu  ^***^  ^®"^y  ^^^  himaelt  his  heirs,  executors,  snd^ 
acknowledge  mimstrators,  covenant,  promise  and  agree,  to  sad  «* 
the  deed  be-  the  said  [purchaser],   his   heirs   and  assigns,  (f )  ^ 

Ibre  commia*   zL zL °  — > 

alonen.  ^^^  y^^  ^  ^  probable  that  the  sepavats  emiioalio*'' 

and  acknowledgment  by  a  mairied  woman  will  aoi  be  tik* 

at  the  time  of  uie  execution  of  the  deed  by  her,  it  seWf; 

visable  to  insert  a  covenant  of  this  kind  in  the  dssd,  **^ 

she  is  required  to  acknowledge. 
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ibe  Mid  Mf>7  Acbms  (she  hereby  consentiBg)  ahall  and 
-will  filrtkwita,  or  at  ooon  as  oonrenieat] j  may  be  idler  tba 
executioda  ni  ibeae  preaeufti,  at  tbe  ooata  and  efaaigea 
of  the  aaid  B.  Adamii  hk  heixa,  ezeouton,  or  admhii- 
atntoca^  d«ly  appear  before  two  of  the  perpetnal  cam- 
miaaioiiers  appointed  for  the  county  of  ,  for  taking  the 
aeknowledj;nient8  of  deeds  by  married  women,  poraoant  to 
the  aforesaid  act  of  parliament  of  the  third  md  nmrth  years 
of  the  reign  of  King  William  the  Fonrth,  (A)  and  that  the 

Hi)  Short  form. — That  she  the  said  Mary  Adams  shall  and 
will  appear  befoie  the  said  commiBsioners,  and  do  all  such 
acts  as  are  required  t^  the  said  act  of  parliament,  and  the 
orders  of  die  Court  of  Common  Pleas  made  in  pursuance 
thereof,  for  consenting  to  and  acknowledging  these  presents, 
and  the  lease  for  a  year  upon  which  the  same  is  grounded,  in 
flffder  that  the  neosssarT  eertiiicate  of  acknowledgment  ther^ 
of  may  be  duly  signed  and  filed  of  record  in  her  majesty's 
Court  of  Common  Pleas  at  Westminster. 

See  No.  15,/wsl,  for  a  covenant  of  this  kind,  wheie  the 
deed  is  to  be  acknowledged  before  a  judge  or  master  in 
chancery. 

Ccvenant  vAere  two  Married  Women  ere  to  acknatdedge 

the  Deed. 

And  each  ef  them  the  aaid  [Aiiifraiidf],  so  to  as  con- 
eems  the  acts,  deeds,  and  de&ulta  of  his  own  wife  re- 
■pectiTely,  bat  not  iurther  or  otherwise,  doth  hereby  for 
hnnaelfy  his  heixB,  ezecatora  and  administrators,  cove- 
nant and  agree  with  tiie  said  [parcAossr],  his  heirs  and 
Bssi^na,  that  each  of  them  the  said  [married  loomen] 
Siey  hereby  respeotlTeiy  consenting,  sluul  and  will  forth- 
wilih  OT  as  soon  as  conveniently  may  be  after  the  exe- 
sutxon  of  these  presents,  at  the  joint  costs  and  charges 
nf  the  aaid  [hmbindt]f  their  respective  heirs,  executors, 
BT  adnunistrators,  duly  appear  before  two  of  the  per- 
seCual  commisaionera  appointed  for  the  city  of  ■  for 
taking  the  acknowledgments  of  deeds  by  married  women, 
jorauant  to  the  act  in  that  case  made  and  provided,  and 
Juit  each  of  them  the  said  [married  women]  shall  and 
ifill  inroduoe  these  presents,  and  the  lease  for  a  year  upon 
rbica  the  same  is  grounded,  and  acknoiriedge  the  same 
^apectively  to  be  her  act  and  deed  befoie  the  said  com- 
niaaioners,  and  be  respectively  examined  by  them  apart 
^cmM-  het  raepective  husband,  touching  her  knowledge  of 
be  contents  of  these  preaente,  and  the  lease  for  a  year 
ipon  which  the  same  is  grounded,  and  freely  and  volun- 
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said  Mary  Adams  shaU  and  will  produce  these  preseDis 
and  the  lease  for  a  year  upon  which  the  same  is 
grounded,  and  acknowledge  the  same  respectiTely  to  be 
her  act  and  deed  before  the  said  commissioners,  and  be 
examined  by  them  apart  from  the  said  B.  Adams  hff 
husband,  touching  her  knowledge  of  the  contents  of  these 
presents,  and  the  lease  for  a  year  upon  which  tSie  same 
IS  grounded,  and  freely  and  voluntanly  consent  therctB^ 
and  do  all  such  other  acts  and  things  as  are  required  by 
the  said  act  of  parliament,  and  the  orders  of  the  Comrt  k 
Common  Fleas  made  in  pursuance  thereof  for  com- 
pletinff  and  giving  effect  to  such  separate  ezaminaticB 
of  and  acknowledgment  by  the  said  Mary  Adams  as 
aforesaid,  and  for  causing  the  certificate  of  such  acknow- 
ledgment with  an  affidavit  of  the  signature  therecf  bf 
the  said  commissioners,  to  be  duly  filed  of  record  in  ba 
majesty's  Court  of  Common  Pleas  at  Westminster: 
And  this  indenture  further  witnessbth,  that  is 
pursuance  and  further  performance  of  the  said  redt«d 
agreement,  and  for  and  in  consideration  i^  the  sum  d 
900/.  of  lawful  money  of  Great  Britain  (residue  of  tbe 
said  sum  of  5000/.  the  purchase-money  aforesaid,)  ^ 
the  said  B.  Adams  well  and  truly  paid  by  the  sed 
[^purchaser]  immediately  before  the  execution  of  thoe 
presents,  in  full  for  the  absolute  purchase  of  the  copyhold 
hereditaments  hereinafter  mentioned,  and  coTenanted  to 
be  surrendered, .  and  the  customary  inheritance  theieflf 
in  possession,  the  receipt  of  which  said  sum  of  900/.  k 
the  said  B.  Adams  doth  hereby  acknowledge,  and  d 
and  from  the  same  and  every  part  thereof  doth  herdy 
acquit,  release  and  dischaige  me  said  [frtircAcuer],  \m 
heirs,  executors,  administrators,  and  assigns,  and  everr  d 


tarily  consent  thereto,  and  that  each  of  them  the  aid 

Smrried  women]  shall  and  will  do  all  such  other  acts  ao^ 
ings  as  are  required  by  tlie  said  act  of  parliament,  aad 
the  orders  of  tbe  Court  of  Common  Pleas  made  in  pur 
suance  thereof,  for  completing  and  giving  effect  to  wuh 
separate  examinations  and  acknowledgments  by  the  said 

S  married  women]  respectively  as  aforesaid,  and  for  cansiB^ 
tie  certificate  or  certificates  of  such  acknowledgmefiti 
respectively,  with  an  affidavit  or  affidavits  of  the  aignatiDt 
or  signatures  thereof  respectively  by  the  said  commii- 
sioners,  to  be  duly  ffied  of  record  in  her  ma|e8ty*s  Govt 
of  Common  Pleas  at  Westminster. 
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L,  for  ever :  (i)  He  the  said  B.  Adams  doth  hereby  for 
tmseli^  his  heirs,  executors  and  administrators,  covenant, 
pcnnise  and  agree  to  and  with  the  said  [purchaserlu  his 
BtTB  and  assigns,  that  he  the  said  B.  Adams  and  C.  D. 

(iy  Where  the  equitable  entail  in  the  copyholds  is  proposed 
I  be  barred  by  deed,  the  following  form  may  be  used,  but 
le  trustee  must  surrender  the  legal  estate,  and  this  deed  be 
Btered  on  the  court-rolls. 

And  in  order  to  defeat  all  estates  tail  of  the  said  B. 
kdams  of  and  in  the  lands  and  hereditaments  hereby 
iranted  and  released,  or  expressed  and  intended  so  to  be, 
md   all  remainders,  reversions,   estates,   interests,    and 
towers   to  take  effect  after  the    determination    or  in 
lefeasance  of  such  estates  tail,  he  the  said  B.  Adams, 
inder  and  by  virtue,  and  in  pursuance  of  the  powers  and 
nroviaions  given  by  and  contained  in  the  said  act  of  par- 
iament  of  the  third  and  fourth  years  of  the  reign  of  King 
William  the  Fourth,  hath  wanted,  disposed  of,  aliened, 
released,  and  confirmed,  and  by  these  presents  so  made 
fai  pursuance  of  the  said  act  of  parliament  passed  in  the 
session  of  parliament  held  in  tne  fourth  and  fifth  years 
€f  the  reign  of  her  present  majesty   Queen  Victoria, 
doth  grant,  dispose  of,  alien,  release,  and  confirm  unto 
the  said  [purchaser],  his  heirs  and  assigns,  All  such 
part  or  parts  as  is  or  are  held  by  copy  of  court  roll, 
of  and  in   the   messuage,  farm,  lands,   hereditaments, 
and  premises  hereinbefore  described,  and  every  part  and 
parcel  thereof,  and  of  and  in  their  and  every  of  their 
lights,  members  and  appurtenances,  and  all  the  estate, 
right,  title,  interest,  use,  trust,  inheritance,  property,  pos- 
session, benefit  and.  equity  of  redemption,  claim  and  de- 
mand whatsoever,  at  law  or  in  equity,  or  otherwise  how- 
soever, of  him  the  said  B.  Adams,  of,  in,  to,  out  of  or 
upon  the  said    copyhold  hereditaments    and    premises 
hereby  granted  and  released,  or  expressed  and  intended  so 
to  be,  and  every  part  and  parcel  of  the  same,  with  their 
and  every  of  their  rights,  members,  and  appurtenances. 
To  have  and  to  hold  the  said  copyhold  hereditaments, 
and  all  and  singular  other  the  copyhold  premises  hereby 
granted  and  rdeased,  or  expressed  or  intended  so  to  be, 
and  every  part  and  parcel  of  the  same,  with  their  and 
every  of  their  rights,  members  and  appurtenances,  unto 
the  said   [^purchastr],  his  heirs  and  assigns  for  ever, 
subject  nevertheless  to  the  rents,  suits  and  services  there- 
fore due  and  of  right  accustomed  to  be  paid,  rendered  and 
performed. 

c  c 
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and  all  otber  penons  rif htfuHy  claiming  mfa  or  ii 
trust  for  him  the  said  B.  Adams,  or  his  haa  or  i 
shall  and  wUl,  on  the  request  and  at  the  ooata  am 
of  the  said  [pitrchaser],  bis  heirs  or  aasigna,  9t  or 
the  next  court  baron  or  customary  court  to  be  hoUeaii 
and  for  the  said  mauor  of  Dale,  or  oat  of  ooozt,  aooorf- 
ing  to  the  oastom  of  the  aame  manor,  well  and  eflhinifc 
aurrender  or  cause  to  be  surrenderod  into  the  haaki 
the  lord  or  lady  of  the  said  manor,  acoording  to  is 
custom  thereof,  to  the  use  of  the  said  [mirckiuer\  ks 
heirs  and  assigns  for  ever,  (k)  AU  sudi  and  so  maav  ai 
such  part  or  parts  as  is  or  are  copyhold  and  holdaiiit 
the  said  manor  by  copy  of  court  roll,  of  and  in  the  mO' 
suage  or  tenement,  farm,  lands  and  hereditamentB  heni^ 
before  described,  with  their  and  every  of  their  o^ 
members  and  appurtenances,  and  all  the  estate,  i^ 
title,  interest,  trust,  property,  possession,  claim  and^ 
mand  whatsoever,  of  them  the  said  B.  Adams  and  C  Pf 
and  each  of  them,  o(  in,  and  to  the  same  and  every  piit 
thereof,  to  the  intent  that  the  said  [^purckoier]  or  his  lion 
may  be  admitted  tenant  or  tenants  of  the  said  copfboU 
hereditaments;  To  hold  the  same  to  him  the  said  [pf 
chaser],  his  beiis  and  assigns  for  ever,  at  the  will  of  the 
lord  or  lady  of  the  said  manor,  by  copy  of  court  i4 
according  to  the  custom  of  the  same  manor,  by  and  noder 
the  rents,  suits  and  services  therefiore  due  aind  of  li^ 
accustomed  to  be  paid  and  performed.  And  that  is  the 
mean  time  and  until  such  surrender  shall  be  made,  md 
the  said  [purchoMer]  or  his  heirs  shall  be  admittfwi  taud 
or  tenants  under  and  by  virtue  of  the  same  surrender,  te 
the  said  C.  D.  and  his  heirs  and  all  odier  persons  dal 
stand  and  be  seised  or  possessed  of  the  same  copyhM 
lands  and  hereditaments,  and  every  part  of  the  same,  vi(^ 
the  appurtenances,  upon  trust,  and  for  the  sole  benefit  «f 
faT^iS^h*  tljcs**"  Ipurchascr],  his  heirs  and  assigns.  (/)  As^^ 
▼endw.  ^  ^^  ^-  Adams,  for  himself,  his  heirs,  executors  and  a^ 
ministrators,  doth  further  covenant,  promise  and  i|gi^ 
to  and  with  the  said  Ipurchaser],  his  [appointees],  (■) 
heirs  and  assigns,  by  these  presents,  in  manner  foUovisA 
(that  is  to  say),  that  notwithstanding  any  ac^  dcei 

(k)  Where  the  copyhold  part  of  the  estate  is  not  indnded 
in  the  previous  description  of  the  parcels,  the  copyholds  is* 
tended  to  be  surrendered  should  be  here  deseribed. 

(/)  See  form  of  surrender,  poit,  p.  689,  S90. 

(m)  The  word  "  appointees"  dioold  be  oautted  wk&» 
power  of  appointment  is  given  to  the  purchaser. 
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itter  or  thingy  by  him  the  said  B.  Adama,  or  the  said 
,  Adams,  or  either  of  them,  made,  done,  committed  or 
seated,  or  knowingly  or  willingly  suffered  to  the  con- 
iry,  be  the  amd  B.  Adams,  at  me  time  of  the  sealine 
id  deliveiy  of  these  presents,  is  lawfully,  rightfuUy  and 
■olutely  seised  of  and  in,  or  well  and  suificiently  entitled 
the  said  messuage  and  other  hereditaments  hereinbefore 
anted  and  released,  or  expressed  and  intended  so  to  be, 
id  every  part  thereof,  with  their  appurtenances,  for  a 
K>d,  sure,  sole,  perfect  and  absolute  estate  of  inheritance 
I  fee  tail  general  in  possession,  and  of  the  said  customary 
r   copyhold  lands,  hereditaments  and  premises,  here- 
ilietfbre  covenanted  to  be  surrendered,  for  an  equitable 
ilate  of  inheritance  in  tail  general,  according  to  the  cus- 
Mn  of  the  manor  of  Dale  af<N:e8aid,  without  any  nuumer 
f  condition,  use,  trust,  property,  power  of  revocation, 
piUy  <^  redemption,  remainder  or  limitation  of  any  use 
r  uses  or  other  restraint,  cause,  matter  or  thing  what- 
oerer,  to  alter,  change,   defeat^  incumber,  revoke  or 
sake  void  the  same,  and  that  notwithstandiog  any  such 
tct^   deed,  matter  or  thing,  as  aforesaid,  they  tlie  said 
I*   Adams,  and  C.  D.,  or  one  of  them,  now  have  or 
lath  in  th^Euselves  or  himself  good  right,  full  power,  and 
aiwfiil  and  absolute  authority  to  grant,  release,  dispose 
iC  Bunrender,  and  oonfinn  the  said  freehold  and  copy- 
inold  messui^,  farm,  lands,  and  other  hereditaments, 
beieinbefore  granted  and  rdeased,  and  disposed  of,  or 
espreased  and  intended  so  to  be,  and  hereinbefore  cove- 
nanted to  be  surrendered,  with  the  appurtenances  there- 
unto belonging,  unto  the  said  ^purchaser],  his  heirs  and 
assigns,  in  manner  aforesdd,  according  to  the  true  intent 
and  meaning  of  these  presents :   And  that  it  shall  and  p^^  quiet  en- 
may  be  lawful  to  and  for  the  said  [purcAoser],  his  [ap-  Joymenu 
fouiteea],  heirs  and  assigns,  from  time  to  time  and  at  all 
times  hereafter  peaceafafy  and  quietly  to  enter  into  and 
tqion,  and  to  have,  hold,  occupy,  possess,  and  enjoy  the 
Mid  freehold  and  copyhold  messuage,  flftrm,  lands  and 
other  hereditaments,  hereinbefore  granted,  released,  and 
disposed  of,  or  expressed  and  intended  so  to  be,  and 
heranbefore  covenanted  to  be  surrendered,  with  their 
appurtenances,  and  to  have,  receive,  and  take  the  rents, 
issues,  and  profits  thereof,  and  of  every  part  thereof,  to 
and  for  his  and  their  own  use  and  benefit,  without  the 
lawful  let,  suit,  trouble,  denial,  eviction,  interruption, 
dsim,  or  demand  whatsoever,  of  or  by  them  the  said 
B.  Adams  and  Mary  his  wife,  and  C.  D.,  w  any  or  either 
€f  them,  their  or  any  or  either  of  their  heiri  or  isaue,  ^r 
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of  or  by  any  other  person  or  persons  lawfully  or 

claiming  or  to  claim,  by,  from,  or  under  or  in  tnt 

them,  or  any  or  either  of  them,  or  by,  from,  or  under 

Free  from  io-  ^^  ^'  Adams :  And  that  free  and  clear,  and  freeir  fli 

canbraacct.    clearly,  and  absolutely  acquitted,  exonerated,  releaicdfll 

for  ever  discharged  or  otherwise 'by  the  said  B.  Ate| 

his  heirs,   executors,  or  administrators,  well  and 

ciently  saved,  defended,  kept  harmless  and  ind 

of,  from,  and  against  all  and  all  manner  of  former  i 

other  gifts,  grants,  bargains,  sales,  jointures,  dower,  ^ 

and  title  of  dower,  uses,   trusts,  entails,   wills,  sti 

merchant  or  of  the  staple,  recognizances,  judgments, 

cutions,  rents,  arrears  of  rent,  annuities,  legacies,  sudb 

money,  yearly  payments,  forfeitures,  re-entries,  cause  ai 

causes  of  forfeiture  and  re-entry,  debts  of  record,  debts  ih 

to  the  queen's  majesty,  and  of,  from,  and  against  all  oAs 

estates,  titles,  troubles,  charges,  debts,  and  incumbrsoea 

whatsoever,  either  already  had,  made,  executed,  occassoDei 

or  suffered,  or  hereafter  to  be  had,  made,  executed,  oe» 

sioned  or  suffered,  by  the  said  B.  Adams  or  the  said  C  h 

or  either  of  them,  their  or  either  of  their  heirs  or  issoe,  A 

by  any  person  or  persons  lawfully  or  equitably  daimoi 

or  to  daim,  by,  from,  or  under,  or  in  trust  for  tbeni,  <r 

any  or  either  of  them,  or  by  the  said  A.  Adams,  or  a^ 

For  forthrr     person  claiming  under  him :  And  further,  that  the  sb 

•Morancir.       g  Adams  and  Mary  his  wife,  and  his  heirs  and  issue,  asi 

the  said  C.  D.  and  his  heirs,  and  all  and  every  other  p9- 

sons  and  person  having  or  claiming,  or  who  shall  or  dit 

have  or  claim  any  estate,  right,  title,  interest,  inheritasK, 

use,  trust,  property,  claim  or  demand  whatsoever,  eitfaff 

at  law  or  in  equity,  of,  to,  in  or  out  of  the  said  messoift^ 

farm,  lands,  and  other  hereditaments,  hereinbefore  giantei 

released,  and  disposed  of,  or  expressed  and  intended  so  te 

be,  and  hereinbefore  covenanted  to  be  surrendered,  otbbj 

of  them,  or  any  part  thereof  respectively,  by,  from,  a 

under  or  in  trust  for  the  said  B.  Adams  and  his  heiis  <r 

issue,  or  the  said  CD.  or  his  heirs,  or  any  of  them,  ff 

by,  from,  or  under  the  said  A.  Adams,  shall  and  viH 

from  time  to  time,  and  at  all  times  hereafter,  upon  e^ 

reasonable  request  to  be  made  for  that  purpose,  by  sm 

at  the  proper  costs  and  charo^es  in  the  law  of  the  tsA 

[^purchaser],  his  [appointees],  heirs  or  assigns,  make,  d(V 

acknowledge,  and  execute,  or  cause  and  procure  to  be 

made,  done,  acknowledged,  and  executed,  all  and  eroy 

such  further  and  other  lawful  and  reasonable  acts,  deedii 

things,  devices,  conveyances,  surrenders  and  assuranctf 

in  the  law  whatsoever,  for  the  further,  better,  more  per* 


CONVEYANCE  OF  FREEHOLD  AND  COPYHOLD.  581 

fectly,  and  absolutely  granting,  releasing,  conveying,  sur- 
rendenring,  assuring,  and  confirming  the  said  mehold 
and  copyhold  messuage,  farm,  lands,  and  other  here- 
ditaments hereinbefore  granted,  released,  and  disposed 
of,  or  expressed  and  intended  so  to  be,  and  hereinbefore 
covenanted  to  be  surrendered,  and  every  part  thereof, 
urith  their  appurtenances,  unto  the  said  \^purcAaser],  liis 
[appointees],  neirs  and  assigns,  or  otherwise  as  he  or  they 
shall  direct  or  appoint,  and  as  by  the  said  Ipttrchaierj, 
bis  [appointeesl  neirs  or  assigns,  or  his  or  their  counsel  in 
the  law,  shall  be  reasonably  devised  or  advised  and  re- 
quired.    In  witness,  &c.(n) 


Memorandum  to  he  indorsed  on^  or  written  at  the  foot, 
or  in  the  margin  of  the  latt  Deed. 

This  deed,  marked  B.  [or  tome  other  letter  or  inark"], 
was  this  day  produced  before  us,  and  acknowledged  by 
Mary  Adams,  therein  named,  to  be  her  act  and  deed ; 
previous  to  which  acknowledgment  the  said  Mary  Adams 
was  examined  by  us,  separately  and  apart  from  B.  Adams, 
her  husband,  touching  her  knowledge  of  the  contents  of 
the  said  deed,  and  her  consent  thereto,  and  declared  the 
same  to  be  freely  and  voluntarily  executed  by  her. 
Witness  our  hands,  this day  of  January,  18 — . 

[Signatures  of  two  Commiwioners.] 


Where  acknowledgment  relates  to  two  or  more  married 

Women. 

This  deed,  marked  A.  [or  some  other  letter  or  mark'], 
was  this  day  produced  before  us,  and  acknowledged  by 
[^Christian  tmd  surnames  qf  married  women"]  therein  named, 
to  be  their  several  acts  and  deeds;  previous  to  which 
acknowledgments  the  said  [names  as  above]  were  examined 
by  US  separately  and  apart  from  their  respective  husbands, 
touching  their  knowledge  of  the  contents  of  the  said  deed, 

(n)  This  deed,  in  order  to  be  effectual,  must  be  inroUed  in 
Chancery  within  six  calendar  months  after  its  execution.  (See 
ante,  p.  330.)  It  has  been  sabmitted  that  a  vendor  ought  to 
procure  the  conYeyance  to  be  inroUed  at  his  own  expense,  for 
the  same  reason  that  he  was  required  to  bear  the  expense  of 
a  fine  or  common  recovery.    9  Jarm.  Prec.  412,  n. 
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and  their  oonBent  thereto,  and  each  of  them  dedani^ 
fame  to  be  freelj  and  voluntarily  executed  fay  her. 
the day  of  — *-  one  thouaand  e^ght  hundrei 

[Signaturtt  of  two  Comm%$aemau\ 


Certificate  of  two  of  the  perpetual  Commuticma% 
fumMg  taken  the  Jkcknowledgment  of  JkLtry  Aiaa^m 
be  written  or  engroned  on  a  teperate  piece  of  Poi' 
ment. 

These  are  to  certify  that  on  the day  of  Janoi^ 

18 — ,  before  us,  A.B,  of  &c.  gentleman,  and  C.D.rf 
&c.  gentleman,  two  of  the  perpetual  commissonen  ^ 

pointed  for  the  county  of for  taking^  the  actai^ 

ledgments  of  deeds  hy  married  women,  pursuant  to  i 
act  passed  in  the  session  of  parliament  held  in  the  Ai 
and  fourth  years  of  the  reign  of  his  majesty  King  WSSm 
the  Fourth,  intituled  "  An  Act  for  the  Abolition  of  Rbs 
and  Recoveries,  and  for  the  Substitution  of  more  siaoh 
Modes  of  Assurance,"  appeared  personally,  Mary,  ■> 
wife  of  B.  Adams,  of  &c.  esi).,  and  prodaoed  a  cai^ 
indenture  of  lease  {p\  marked  A.,  bemngtkUe  thc-^ 
day  (^January,  18 — ,  and  made  between  [insert  the  fltf* 
and  dacriptions  of  the  parties]^  and  also  a  certain  indeotv 

of  release,  marked  B.,  bearing  date  the day  of  Jf 

nuary,  18—,  and  made  between  [insert  the  names  ^ 
descriptions  of  the  parHei],  and  acknowledged  the  same 
respectively  to  be  her  act  and  deed ;  and  we  do  ha^ 
certify  that  the  said  Mary  Adams  was,  at  the  time  of  W 
acknowledging  the  said  deeds  for  deeS]f  of  fidl  age  ad 
competent  understanding,  and  that  she  was  examined  bf 
UB,  i^Nurt  from  the  said  B.  Adams,  her  hnaband,  toodniic 
hoc  knowledge  of  the  contents  of  the  aeid  deeda  [pr^fssli 
and  that  she  freely  and  volsntarily  oonaented  to  the 

[Signatures  of  the  two  Comnnssknien.] 


Certificate  relating  to  three  married  Women, 

These  are  to  certify  that  on  the  — »  day  of ^^ 

the  year  one  thowand  eight  hundxed  — y  beftre  v 

(o)  When  a  lease  for  a  year  is  not  used,  omit  the  woidi  s 
itahes. 


\ 
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Xnmne$  and  descriptions  of  two  arnimtinofiers],  two  of  ihe 
perpetual  commiBMonera  appohitecl  for  the  lakl  county  of 
<— —  for  taking  die  acknowledgmentB  of  deeds  hj  mairied 
^PomeD,  pOTSuant  to  an  act  pamed  in  the  sesaion  of  pop- 
fiament  held  m  the  thbd  and  fonrtfa  yean  of  the  reign  of 
fas  mqesty  King  William  the  Fomtfa,  intitnied  **  An  Act 
§at  the  AhoKtien  of  Pines  and  Recoveries,  and  ftr  the 
Snbstitation  of  more  simple  Modes  of  Assurance/^  «^ 
pesred  personalty  Mary,  the  wife  of  John  Jones,  EUen, 
die  wife  of  Edwntl  Ellis,  and  Anne,  the  wife  of  Arthur 
.Anns,  and  prodoced  a  certain  indenture  of  rrfease, 

suBrked  A.,  bearing  date  the  -^-^  day  of ,  one 

AxMind  e^bt  hondred  and ,  and  made  between  the 

fliad  John  Jones  and  Maxy  his  wife,  Edward  Ellis  and 
JSllea  his  wife,  and  Arthur  Arms  and  Anne  his  wife  of 
iShm  first  part,  tiie  said  John  Jones  of  the  second  part,  and 
Iiuke  L^  of  the  third  part,  and  acknowledged  the  same 
to  be  their  respectiTe  acts  and  deeds.  And  we  do  hereby 
eertiiy  that  the  said  Mary  Jones,  EOen  Ellis,  and  Anne 
Arms,  were  at  the  time  of  their  respectiTe  acknowledging 
tiie  said  deed  a^  fbH  age  and  competent  understan&ig, 
and  that  eadi  of  them  was  exammed  by  us  apart  feom 
lier  husband,  touching  her  knowledge  of  the  contents  of 
iSbt  said  deed,  and  tbst  eadi  of  them  freely  and  vokm- 
tmily  coaaented  to  the  sanie. 

[Signed  hy  ihe  ttoo  CommMonen.'] 


FORMS  OF  AFFIDAVITS  (p). 

No.  1. 

Affidavit  verifying  the  Certificate  of  Acknowledgment, 
to  be  made  oy  an  Attorney ^  (not  being  a  Commissioner 
Jar  taking  the  Acknowledgment,) 

Jm  tbe  CoMMon  Plbas. 

A.  K  of——,  in  the of——,  gendeman,  one 

of  Ae  attonnes  [ory  soUdtorsI,  of  the  Co^  ot  ■, 

SEMdteth  oath  and  saith,  that  he  knows  E.  F.,  the  wife  of 
F.  F.,  in  the  certificate  hereunto  annexed  mentioned,  aiid 
that  the  acknowledgment  therein  menttoned  was  made 

5  the  said  £.  F.,  and  the  certificate  signed  by  6.  H. 
,  in  the  of ,  gentleman,  and  I.  K.  of 

>  in  tibe  — ~  of ,  gentleman,  the  commissionera 

(p)  See  other  forms  of  affidavits,  ante,  pp.  393,  395. 
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in  the  mid  certificate  mentioned,  on  die  day  and  ym 

therein  mentioned,  at ,  in  the of ^  in  At 

pretence  of  this  deponent,  and  that  at  the  time  of  miiBt 
■uch  acknowledgment  the  said  E.  F.  was  of  full  a^  snl 
competent  understanding,  and  Uiat  the  said  £.  F.  ~ 
the  said  acknowledgment  was  intended  to  paaa  her 
in  the  premises,  respecting  which  such  admowledgiurt^ 
was  made.  And  this  deponent  further  saith,  that  to  &e 
hest  of  this  deponent's  Knowledge  and  belief  the  sbI 
G.  H.  [or,  L  K.]  one  of  the  said  commissioiien^  isist 
in  any  maimer  interested  in  the  transaction  giving  oect- 
sion  for  such  acknowledgment,  or  concerned  tbeRin  ■ 
attorney,  solicitor,  or  agent,  or  as  derk  to  any  atXaoKft 
solicitor  or  agent,  so  interested  or  concerned.  And  A 
deponeut  further  saith,  that  previous  to  the  said  £^  F. 
making  the  said  acknowledgment,  he  the  said  depaae^ 
inquir^  of  her  the  said  £.  F.  whether  she  intended  to 
give  up  her  interest  in  the  estates,  in  respect  of  vkock 
such  acknowledgment  was  taken,  wi^out  having  any  pso- 
vision  made  for  ner  in  lieu  of  or  in  return  for  or  in  oobk- 
Guence  of  her  so  giving  up  her  interest  in  such  estates,  aai 
tnat  in  answer  to  such  inquiry  the  said  £.  F.  [dedsrel 
that  she  did  intend  to  give  up  her  interest  in  the  saii 
estates  without  haviuff  any  provision  made  for  her  in  lies 
of  or  in  return  for  or  m  consequence  of  her  ao  giving  9 
such  her  interest,  of  which  declaration  of  the  said  £.  F. 
this  deponent  has  no  reason  to  doubt  the  trath,  and  be 
verily  believes  the  same  to  be  true ;  J  {otf  '<  declared  dist 
a  provision  was  to  be  made  for  her  m  consequence  of  her 

Siviug  up  such  her  interest  in  the  said  estates.  And  tlsi 
eponent  fUrther  saith,  that  before  her  acknowledgmcDt 
was  so  taken,  he  was  satisfied,  and  does  now  verily  Mieie 
that  such  provision  has  been  made  by  deed  or  vnitiiifg 
{or  that  the  terms  thereof  have  been  reduced  into  writing), 
and  that  such  deed  or  writing  has  been  produced  to  me 
said  commissioners."]  And  lastly,  this  deponent  amA, 
that  it  appears  by  me  deed  acknowledged  by  the  said 
£.  F.,  that  the  premises  wherein  she  is  stated  to  be  inte- 
rested are  described  to  be  in  the  parish  [or,  place]  of 

[or,  parishes  or  places]  of and ]  in  the  eounty^ 

of [or,  counties  of 1  as  the  case  may  be. 

Sworn,  &c. 
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No.  3, 

verifying  the  Certificate  of  Acknowledgment  6y 
two  Married  Womeuy  to  be  made  hf  a  third  party,  (either 
on  Attorney  or  not)  and  by  an  Attorney  (not  bang  a 
C^ommisnonerfor  taking  the  Acknowledgment,) 

[h  the  Common  Pleas. 

A.  B.  of  ,  in  the  county  of—,  [state  trade^ 

profesnonj  or  caUinglf  and  C.  D.  of >  in  the  county 

of 9  gentleman,  one  of  the  attomies,  [or,  aolicitors]^ 

of  the  court  of         ,  severally  make  oath  and  say  :  and 

first  this  deponent  A.  B.  for  himself  maketh  oath  and 

taith,  that  he  knows  £.  F.  the  wife  of  F.  F.,  and  F.  G. 

&e  wife  of  G.  G.,  in  the  certificate  hereunto  annexed 

respectively  mentioned,  aud  that  at  the  time  of  making 

sucD  acknowledgment  each  of  them  the  said  £.  F.  and 

F.  G.  was  of  full  a^e.    And  the  said  C.  D.  for  himself 

maketh  oath  and  saith,  that  the  acknowledgments  iu  the 

said  certificate  mentioned  were  made  hy  the  said  £.  F. 

and  F.  G.,  and  the  certificate  signed  hy  G.  H.  of , 

in  the of ,  gentleman,  and  I.  K.  of  >  in 

the of ,  gentleman,  the  commissioners  in  the 

said  certificate  mentioned,  on  the  day  and  year  therein 

mentioned,  at ,  in  the of ,  in  the  presence 

of  this  deponent,  and  that  at  the  time  of  making  such 
acknowledgment  each  of  them  the  said  £.  F.  and  F.  G. 
was  of  competent  understanding,  and  that  each  of  them 
the  said  £.  F.  and  F.  G.  knew  the  said  acknowledgment 
was  intended  to  pass  her  estate  in  the  premises  respecting 
which  such  acknowledgment  was  made.    And  this  depo- 
nent the  said  C.  D.  for  himself  further  saith,  that  to  the 
hest  of  this  deponent's  knowledge  and  belief,  the  said 
G.  H.  [or,  I.  K.J  one  of  the  said  commissioners,  is  not  in 
any  manner  interested  in  the  transaction  giving  occasion 
for  such  acknowledgments,  or  concerned  therein  as  at- 
torney, solicitor,  or  agent,  or  as  derk  to  any  attorney, 
solicitor,  or  agent,  so  interested  or  concerned.     And  this 
deponent,  the  said  C.  D.  for  himself  further  saith,  that 
previous  to  the  said  £.  F.  and  F.  G.  making  the  said 
acknowledgment,  he  this  deponent  inquired  of  each  of 
them  the  said  £.  F.  and  F.  G.  whether  she  intended  to 
give  up  her  interest  in  the  estates  in  respect  of  which 
such  acknowledgment  was  taken,  without  having  any 
provision  made  for  her  in  lieu  of  or  in  return  for  or  in 
consequence  of  her  so  giving  up  her  interest  in  such 
estates;  and  that  in  answer  to  such  inquiry,  each  of  them 

c  c  5 
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the  laid  E.  F.  and  F.  G.  f  declared  that  she  did  intend  t» 

give  up  her  interest  in  me  said  estates  without  bariag 

any  psorinon  aiads  Ibr  ber  in  lien  of  «r  in  ABiuiaftr  m 

in  ooBseqocnoe  of  her  so  giring  up  wch  h«rin*Bt«^rf 

wUeh  declaration  of  the  said  E.F.  and  F.O.  mpedif^, 

this  deponent  has  no  reason  to  douht  the  tzntb,  ap^he 

ymly  helieves  the  same  to  he  trueO    [CV,  "  dedMB 

that  a  provision  was  to  he  made  for  each  oif  them  the  asii 

E.  F.  and  F.  G.  in  consequence  of  her  giving  up  mA 

her  interest  in  the  said  estates.    And  this  deponent  C.  H. 

for  himself  farther  saith,  that  before  the  acknowle'         ' 

of  each  of  them  the  said  E.  F.  and  F.  G.  was  aa 

he  trfls  satisfied  and  does  notr  verOy  beUeve  that 

provisions  have  heen  made  by  deeds  or  writinga,  (<■ 

Ae  terms  thereof  respectively  have  been  redneed  inSs 

vritmg),  and  that  such  deeds  or  writings  have  been  p«^ 

duced  to  the  said  commissioners.'*]    And  lastly,  the  aaa 

C.  D.  for  himself  farther  saith,  that  it  aroeara  hj  the 

deed  acknowledged  by  the  said  E.  F.  and  r.  G.  that  the 

premises  wherein  they  are  stated  to  be  interested  aie 

described  to  be  in  the  parish  [or,  place]  of [^ 

parishes  or  places  of and ],  in  the  comity  c£ 

[or,  counties  of "]  as  the  case  may  be. 

Swoni,  &c 

No.  3. 

AffidwU  verifying  the  CertificaU  of  Acknowlei^gm^ 
to  U  made  by  one  of  the  Onnmissionen  takmg  the 
Acknowledgment  (mch  Commissioner  nM  being  mier- 
ested  in  the  transection  gimmg  occanon  for  ««»^ 
knowledgment,  or  concerned  therein  as  the  Attomeyf 
Solicitor,  or  Agent,  or  as  CUrk  to  my  Attameyt 
Solicitor  or  Agent,  so  interested  or  concerned.) 

In  the  Common  Pleas. 

A.  B.  of ,  in  the of ,  gentleman,  one 

of  the  attomies  [or,  soUcitors]  of  the  Court  rf  — -v^ 
one  of  the  commissiDners  mentioned  m  the  oer^ote 
hereunto  annexed,  maketh  oath  and  saith,  that  he  Imow 
E.  F.  the  wife  of  F.  F.  in  the  said  certificate  mentioiMd, 
and  that  the  acknowledgment  therein  mention^  was 
made  by  the  said  E.  F.  and  the  certificate  sign^  by  this 

deponent  and  C.  D.  of ,  in  the  cemAy  of  -^:^f 

gentleman,  the  other  commissioner  in  the  said  ccrtific^ 
mentioned,  on  the  day  and  year  therein  mentioned,  st 
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,  in  the  —  of ,  in  the  presence  of  this  de- 


ment,  and  that  at  the  tima  of  making  such  acknow- 
enty  the  said  £.  F.  was  of  full  age  and  competent 
"  J,  and  that  the  wid  £.  F.  kncfw  the  nid 
^—iUiuirledgiiient  was  intended  to  pass  her  estate  in  the 
fMwauiaea   ve^ceting  whidi  sadi  aeknowledgraent  was 
made :  And  this  deponent  further  saith,  that  be  this  de- 
ponent is  not  in  any  manner  interested  in  the  transaetion 
«ring  ocriwinii  for  such  acloiowledginent,  or  coacemed 
uerein  a»  attorney,  solicitor^  or  agoit,  or  aa  deik  to  any 
attorney,  sc^citor,  or  agoEit,  eo  interested  at  concerned : 
And  this  dqionent  fnraier  saith,  that  {MfeTioos  to  the 
aaid  £^  F.  making  the  said  ackaowle^pnent,  he  this  de- 
fonenl  inquired  of  the  said  £.  F.  whether  she  intended 
to  give  up  her  interest  in  the  estates  in  respect  of  which 
inch  acknowledgment  was  taken,  without  having  any 
|KOvision  made  for  her  in  lien  of  or  in  return  for  or  in 
eonsequence  of  her  so  giving  up  her  interest  in  such 
eatatee,  and  that  in  answer  to  suui  inquiry  the  said  £•  F. 

gedared  that  she  did  intend  to  give  up  her  interest  in 
e  said  estates  without  having  any  provision  made  for 
lier  in  lieu  of  or  in  return  for  or  in  consequence  of  her  so 
^raing  up  such  her  interest,  of  which  dedaration  of  the 
said  £•  F.  this  deponent  has  no  reason  to  doubt  the  truth, 
and  he  vftily  beEeves  the  same  to  be  tnie.1    ^Or,  *^  de- 
clared that  a  provision  was  to  be  made  forncr  in  conse- 
qoence  of  her  giving  up  such  her  interest  in  the  said 
estates.    And  tms  deponent  further  saitb,  that  before  her 
acknowledgment  was  so  taken,  he  was  satisfied  and  does 
BOW  verily  believe  that  such  provision  has  been  made  by 
deed  or  writing  (or  that  the  terms  thereof  have  been 
xedoeed  into  writing)  and  that  such  deed  or  writing  has 
been  produced  to  the  said  commissioners."]    And  lastly, 
this  deponent  saith,  that  it  appears  by  the  deed  acknow- 
ledged by  the  said  £.  F.  that  me  premises  wherein  she  is 
stated  to  be  interested  are  described  to  be  in  the  parish 

[oTf  dace]  of [oTf  parishes  or  places  of ,  and 

•]  in  the  county  of  ■  [or,  counties  of "] 

as  the  case  may  be. 
Sworn,  &c. 
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No.  4. 


Affidavit  verifying  the  Cert\ficaU  of  Acknawiedgmemi^  U 
be  made  by  a  third  party,  {either  an  Attorney  or  mat), 
and  by  a  CommittUmer  {not  being  inicretted  or  eonr 
cemed.) 

In  the  CoMiioN  Pleas. 

A.  B.  of jinthc  of [UaU  trade,  pro- 

femon  or  calling,']  and  G.  H.  of ,  in  the  at 

gentleman,  one  of  the  attornies  [or,  eolicitxivsj  ef 


the  Court  of ,  and  one  of  the  commissioners 

tioned  in  the  certificate  hereunto  annexed,  severaDy  make 
oath  and  say :  And  first  this  deponent  A.  B.  for  l«i«M»lf 
maketh  oath  and  saitb,  that  he  knows  £.  F.  the  wife  ef 
F.  F.  in  the  certificate  hereunto  annexed  mentioned,  and 
that  at  the  time  of  making  such  acknowledgment  the  said 
£.  F.  was  of  full  age.  And  the  said  G.  H.  fbr-himaelf 
maketh  oath  and  saith,  that  the  acknowledgment  in  the 
said  certificate  mentioned  was  made  hy  the  said  £•  F. 
and  the  certificate  signed  by  this  deponent  and  I.  K.  of 

~— ,  in  the of ,  gentleman,  the  commiB- 

sioners  in  the  said  certificate  mentioned,  on  the  daj  and 

year  therein  mentioned,  at  — ,  in  the of  — > 

m  the  presence  of  this  deponent,  and  that  at  the  time  eC 
making  such  acknowledgment  the  said  £.  F.  was  of  oom- 
petent  understanding,  and  that  the  said  R  F.  knew  the 
said  acknowledgment  was  intended  to  pass  her  estate  in 
the  premises  respecting  which  such  acknowledgment  wai 
made.    And  this  deponent  the  said  G.  H.  for  himseif 
further  saith,  that  he  this  deponent,  one  of  the  said  oora- 
missioners,  is  not  in  any  manner  interested  in  the  trans- 
action giving  occasion  for  such  acknowledgment,  or  coo- 
cemed  therem  as  attorney,  solicitor,  or  agent,  or  as  deik 
to  any  attorney,  solicitor,  or  agent  so  interested  or  ooo- 
cemed.    And  ^s  deponent  the  said  G.  H.  for  himself 
further  saith,  that  previous  to  the  said  £.  F.  making  the 
said  acknowledgment,  he  this  deponent  inquired  of  her 
the  said  £.  F.  whether  she  intended  to  give  up  her  in- 
terest in  the  estates  in  respect  of  which  such  acknow- 
ledCTient  was  taken  without  having  any  provision  made 
for  her  in  lieu  of,  or  in  return  for,  or  in  consequence  of 
her  so  giving  up  her  interest  in  such  estates,  and  that  in 
answer  to  such  inquiry,  the  said  £.  F.  [declared  that  she 
did  intend  to  give  up  her  interest  in  the  said  estates  with- 
out having  any  provision  made  for  her,  in  liea  of  or  in 
return  for  or  in  consequence  of  her  so  giving  up  such  her 
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interest,  of  which  declaratioo  of  the  said  £.  F.  this  de- 
ponent has  no  reason  to  douht  the  truth,  and  he  verily 
believes  the  same  to  be  tnie.l  [Or,  ^  declared  that  a 
firovision  vras  to  be  made  for  her  in  consequence  of  her 

E'  ig  up  such  her  interest  in  the  said  estates.  And  this 
Qont  6.  H.  for  himself  further  saith,  that  before  her 
owledgment  was  so  taken,  he  was  satisfied  and  does 
now  verily  believe  that  such  provision  has  been  made  by 
deed  or  writing,  (or  that  the  terms  thereof  have  been  re- 
duced into  writing,)  and  that  such  deed  or  vrriting  has 
been  produced  to  this  deponent  and  the  said  I.  K.  the 
other  conunissioner."]  And  lastly,  the  said  6.  H.  for 
bimself  further  saith,  that  it  appears  by  the  deed  acknow- 
ledged by  the  said  £.  F.  that  the  premises  wherein  she  is 
stated  to  be  interested  are  described  to  be  in  the  parish 

[or,  place]  of [or,  parishes  or  places  of and 

]  in  the  county  of [or,  counties  of ]  as 

the  case  may  be. 
Sworn,  &c. 

Affidavits  must  be  engrossed  on  parchment,  and  sworn 
before  a  judge  of  the  Court  of  Common  Pleas,  or  a  com- 
missioner of  that  court.  See  ante,  p.  402—405.  No 
stamp  is  now  required  on  these  affidavits.  See  ante,  p. 
400. 


StJRRENDP.R  out  of  Court  by  an  equitable  Tenant  in  Tail 
and  his  Trustee  of  the  Copyhold  Parts  of  the  Estate,  in 
pursuance  of  the  covenant  contained  in  last  Deed,  ante, 
pp.  576—578. 

^*"  w  TH?*"'  ^  Whereas  [recite  the  settlement  creating 
GouxTT  OF  — .  S  the  entail,  the  admission  of  the  trustees, 
the  death  of  the  tenant  for  life,  and  of  one  of  the  trustees, 
ante,  pp.  568 — 570.]  Now  therefore  be  it  remem- 
bered, that  on  'the  day  of ,  in  the  year 

of  our  Lord  18 — ,  C.  D.  of  &c.  and  B.  Adams,  of 
&c.  esq.  copyhold  tenants,  or  one  of  them,  a  copyhold 
tenant  of  tne  said  manor,  came  before  me,  John  Giles, 
steward  of  the  said  manor  and  courts  thereof,  and  for 
defeating  all  estates  tail  of  the  said  B.  Adams  of  and  in 
the  lands  and  hereditaments  intended  to  be  hereby  sur- 
renderedy  and  all  remainders,  reversions,  estates,  interests 
and  powers  to  take  effect  fdter  the  determination  or  in 
defeasance  of  such  estates  tail,  (and  in  consideration  of 
the  sum  of  900^  of  lawful  money  of  Great  Britain  to  the 
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aaid  B.  Adams  well  and  tally  ^  W  [m 
icripiion  of  ike  jwreAawr]  at  or  imoiMBatciy  bcftve  litt 
paanng  cif  thii  nimnder,  in  full  &r  the  abaolvte  par- 
chase  of  ^m  haids  and  hcteditamenti  intaidad  to  hi 
henbj  euirendered,  and  the  mfaentanoe  tiboreof  in 
accecding  to  thecortom  ef  the  aad 


tfia  said  C.  D.  (at  the  reqaeat  and  by  &e 
said  B.  Adams,  testified  by  his  sSgni 


nigniny  this 
and  also  the  said  B.  Adaasal  under  and  by  viitae 
punuance  of  the  powers  Mid  prorisioBn  for  that  _ 
giTen  by  and  contained  in  an  act  of  paiiianieot 
and  passed  in  the  sessmi  of  parliament  held  in  the 
and  fourth  years  of  the  reign  of  his  miyesty  Kin^ 
the  Fourth,  intttded  <<  An  Act  for  the  Abolition  of 
and  Recoreries,  and  for  the  snbstitatioa  of  nore 
Modes  of  Assurance/'  did,  and  eadi  of  them  did,  ootsf 
•ourt,  according  to  the  cnstom  of  Ihe  said  manor,  ammdu 
out  of  their  and  each  of  their  hands  into  the  hnidB  of  thi 
lord  of  the  said  manor,  by  the  hands  of  me  the  aaid  atewaid, 

by  the  rod,  in  the  presence  and  testimony  of ,  a  cndiUe 

venon  attesting  Uie  same,  AH  and  every  tiie  mi  latiagui, 
lands,  tenements  and  hereditaments  whatsoever  of  thsaa  Ae 
aaid  C.  D.  and  B.  Adams,  and  each  of  them,  boldcn  of  Ik 
said  manor  by  copy  of  court  roll,  with  their  and  evcfy  d 
thdr  rights,  members,  privileges,  easements  and  app«te> 
nances,  (9)  And  the  reversion  and  reversiona,  remainder 
and  remainders,  yearly  and  other  rents,  issues,  and  ptofe 
thereof;  and  all  the  estate,  right,  title,  interest,  use,  tna^ 
inheritance,  property,  daim  and  demand  whataoeYeK^  le^ 
and  equitable,  of  them  the  said  C.  D.  and  B.  Adams,  and 
each  of  them,  of,  in,  to,  or  out  of  the  samepreraiaea  and 
every  part  thereof,  with  the  appurtenances,  To  the  oklt 
vsB  AMD  BBBOov  of  the  said  [purchaser]  his  heirs  and 
assigns  for  ever,  absohitely  and  without  any  maanrr  of 
oonditton  whatsoever. 

[Signatures  of  C.  D,  and  B.  Adeaa.] 

Taken  and  accepted  the  — ^-  day 

of >  18 — ,  by  me,  l^grutture  of  Steward.'] 

Steward  of  the  said  Maoor. 

In  the  preaence  of  ISigruiture  of  Wiineu,'] 

(9)  Where  the  sarrenderors  hold  other  copyholds  of  tfe 
manor,  besides  those  intended  to  be  sonendsied,  tfacie  lai^ 
be  a  description  of  the  parcels  sold,  or  an  exception  of 
ports  as  are  intended  to  be  retained. 
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No.  II. 

^KAHT  by  a  Tenant  in  Tail  in  'Remainder  with  the  Covr 
Mtmt  of  the  Frotectorofthe  Settlement,  ^or  the  Purpose 
of  harrittg  the  JEitate  Tail  and  all  Remainders  expectant 
thereon. 

hoB  Iin>BMTiniB,  made  tb« day  of ,  in  the  Partiet. 

of  our  Lord  18 — ,  between  William  Etods,  of  &c. 
of  the  fint  put;  Edward  £vflD%  of  &c  esq.  (the 
son   and  heir  of  the  body  of  the  said  WiDiam 
Bvsur),  of  the  second  part ;   and  A.  B.  of  &c.  of  the  ' 
ted  part :    Whbkbas  Hngfa  Evana,  late  of  &c  esq.  lUcital  of 
Mng,  ait  the  date  and  eoncution  of  his  will  hereinafter  will  creating 
recited,  and  thenceforth  to  the  time  of  his  decease,  seised  ^^  *"^^ 
of  an  estate  of  inheritance  in  fee  shnple  in  possession 
eland  in  the  messuages,  lands,  tenements,  and  heredita- 
Bents  hereinafter  docribed,  and  intended  to  be  hereby 
granted,  daly  made,  signed,  and  published  his  last  will 
«nd  tcstaaaent  in  writing,  bearing  date  the  10th  day 
of  May,  1806,  executed  and  attrated  in  soch  manner 
<B  is  1^  law  required  for  rendering  valid  the  devise  of 
fiMhola  estates,  and  thereby  gave  and  devised  all  and 
Cfery  tiie  messuages,  lands,  tenements,  and  other  he- 
nititanMBts^   situate,  lyioj?,  and  being  in  the  several 
larishes  of  A.,  B.,  and  C.,  or  elsewhere,  in  the  county 
of  Essex,  of  or  to  which  the  said  Hugh  Evans,  or  any 
penon  or  persons  in  trust  for  him,  was  or  were  seised  or 
entitled  for  an  estate  of  freehold  and  inheritance  in  fee 
■mple,  in  possession,  remainder,  reversion,  or  expectancy, 
with  their  and  every  of  their  appurtenances,  to  the  uses, 
upon  the  trasts,  and  for  the  ends,  intents,  and  pmposes, 
*Ddwith,  under,  and  sobject  to  the  powers,  provisoes, 
*&d  declarations  thereinafter  declared  and  in  part  herein- 
<Aer  mentioned;  that  is  to  say,  to  the  ufe  of  his  (the 
^  testator's)  son,   the  said  William  Evans,   and  his 
^MBgns,  for  and  doring  the  term  of  his  natural  life,  with- 
^  impeachment  of  or  for  any  manner  of  waste ;  and, 
^r  the  determination  of  that  estate  by  any  means  in 
^  l^Setime,  to  ti^e  use  of  C.  D.,  of  &c.  esq.  and  E.  F., 
<if  &c.  gentleman,  and  their  heirs,  during  the  life  of  the 
^  William  Evans,  upon  trust,  by  the  usual  ways  and 
means,  to  preserve  the  oontinffent  remainders  therein- 
after limitea  from  being  defeated  or  destroyed ;  and  from 
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and  after  the  decease  of  the  said  William  Evana,  to 
use  of  the  first  and  other  soos  of  the  said  William 
succeasively  io  tail,  so  that  the  elder  of  tatb. 
the  heirs  of  his  body  issuine,  might  be  prefeired  to 
take  before  the  younger  of  such  sons  and  the  hcin 
their  respective  bodies  issuing,  with  diven 
over:   And  whereas  the  said  Hugh  Evans 
this  life  on  or  about  the  6th  day  of  April,  1808, 
havine  altered  or  revoked  his  said  will :  Akd  wbei 
the  said  Edward  Evans,  as  the  eldest  son  and  beir  of 
body  of  the  said  William  Evans,  is  entitled  to 
tail  in  remainder  immediately  expectant  upon  the  di 
of  the  said  William  Evans,  in  the  measoaees,  lands, 
hereditaments  hereby  granted,  or  expressed  and  inteodcdl 
Afrceinent  ^  BO  to  be :  And  whereas  the  said  W.  Evans,  as  the  pn*| 
protector  to     tector  of  the  settlement  made  by  the  said  recited 
and  in  order  to  enable  the  said  £.  Evans  to  make 
disposition  and  conveyance  as  are  hereinafter  contaiBei| 
effectual  against  all  persons  claiming  after  the 
nation  or  in  defeasance  of  the  estate  tail  of  the  said  £.1 
Evans,  has  agreed,  at  the  request  of  the  said  E.  Evani^  | 
to  consent  to  the  same  in  manner  hereinafier  expressed:. 
Now  THIS  INDENTURE  WITNESSETH,  that  in  punuaDce  of 
the  said  agreement,  and  in  order  to  defeat  and  destroy 
tenant  in  ull.  all  estates  tail  of  the  said  E.  Evans  in  the  messui^gei^ 
lands,  and  hereditaments  hereby  granted,  or  cxpicsned 
and  intended  so  to  be,  and  all  estates,  rights,  interesti, 
and  powers  to  take  effect  after  the  determination  or  ia 
defeasance  of  such  estates  tail,  and  in  order  to  convev 
and  assure  the  inheritance  in  fee  simple  in  remaindsr 
expectant  upon  the  decease  of  the  said  W.  Evans  in  the 
same  hereditaments,  unto  and  to  the  use  of  the  said  £. 
Evans,  his  heirs  and  assigns :  He  the  said  Edward  Evam^ 
under  and  by  virtue  and  in  pursuance  of  the  powers  and 
provisions  for  that  purpose  given  by  and  contained  in  as 
act  of  parliament  passed  in  the  session  of  parliament 
held  in  the  third  and  fourth  years  of  the  reign  of  his 
Majesty  King  William  the  Fourth,  intituled  "  An  Act 
for  the  AboTition  of  Fines   and   Recoveries,  and  ftr 
the   Substitution  of  more  simple  Modes  of  Assurance^'* 
and  with  the  consent  and  approbation  of  the  said  WiDism 
Evans,  as  such  protector  as  aforesaid,  testified  by  hii 
being  a  party  to  and  sealing  and  delivering  these  presently 
hath  granted,  disposed  of,  and  confirmed*  and  by  these 
presents  doth  grant,  dispose  of,  and  confirm  (r)  unto  the 


Tutaium. 
Onnt  bj 


(r)  The  usual  practice  is  to  convey  a  remainder  or  rever^ 
sion  in  corporeal  hereditaments  by  lease  and  release,  or  by  t 
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A.  B.  and  hia  hein.  All  that  the  remainder  of  hhn 
the  Mud  Edward  Evans,  expectant  and  to  take  effect 
upon  the  decease  of  the  saia  William  Evans,  of  and  in 
an,  &c.  [^pareeU  and  general  words]  z  and  the  revetsiony 
&c.  and  all  the  estate,  &c.  (see  ante,  p.  572.)  To  have  Habendnm. 
AND  TO  HOLD  the  Said  messuages,  lands,  tenements, 
hereditaments,  and  all  and  singular  other  the  premises 
berehy  sranted,  or  expessed  and  intended  so  to  he,  (sub- 
ject and  without  prejudice  to  the  estate  for  life  of  the 
said  William  Evans,)  and  all  powers,  exemptions,  and 
privileges  (except  the  power  of  consenting  as  protector), 
annexed  to  such  estate,  unto  the  said  A.  B.  ana  his  heirs. 
To  the  only  use  and  behoof  of  the  said  Edward  Evans, 
his  heirs  and  assigns,  for  ever,  freed  and  absolutely 
disduuged  of  and  from  the  estate  tail  of  the  said  Edward 
Evans,  and  all  remainders,  reversions,  estates,  rights, 
interests  and  powers  to  take  effect  after  the  determination 
or  in  defeasance  of  such  estate  tail.  IWhen  it  it  t'/i- 
tended  to  bar  dower,  the  limitation  or  declaration  may 
he  here  inserted.    See  ante,  p.  574.]     In  witness,  &c.  {s) 

deed  made  in  pursuance  of  4  &  5  Vict  c.  21,  anu,  p.  562, 
because  it  supenedes  the  necessity  of  proving  die  existence  of 
the  prior  particular  estates. 

(«)  This  deed  must  be  inrolled  in  Chanceiy  within  six 
calendar  months  alter  its  execution  ;  (see  ante,  p.  330.) 

By  the  Stamp  Act,  (55  Geo.  3,  c.  184,  sch.  part  1,)  a  hat" 
gain  and  sal*  (to  be  inrolled)  of  anv  estate  of  freehold  in  lands 
or  other  hereditaments  in  Eogland,  upon  any  other  occasion 
than  the  sale  or  mortgage  thereof,  requires  a  stamp  of  £5. 
And  it  is  stated  in  a  very  useful  work,  (9  Jarm.  Prec.  435,) 
"  not  to  be  quite  clear  that  this  duty  would  attach  to  any 
conveyance  not  taking  effect  as  a  bargsin  and  sale  pro]>erly  so 
called ;  and  that  it  is  advisable  to  avoid  the  question  by 
stamping  every  diMsnUtiling  asiurance,  in  whatever  form  made, 
on  any  other  occasion  than  that  of  a  sale  or  mortgage,  with  a 
£5  stamp."  It  is,  however,  submitted  to  be  unnecessary  to 
incur  that  expense  where  a  bargain  and  sale  is  not  used,  for 
as  no  stamp  duty  has  been  speci6cally  imposed  on  a  dis- 
entailing assurance,  it  must,  when  the  only  object  is  to  bar  an 
entail,  come  within  the  description,  "  Conveyance  of  any  kind 
whatever,  not  otherwise  charged  (in  the  first  schedule  to  the 
Stamp  Act)  nor  expressly  exempted  from  all  stamp  duty." 
And,  oonsequently,  a  £1:  15f.  stamp  will  be  sufficient. 
There  is  notoiog  m  the  Stamp  Act  imposing  the  additional 
dutv  of  £5  on  a  deed  inrolUd,  unless  it  be  a  bargain  and  sale, 
and  how  can  inrolment  only  change  the  sroount  of  duty  or 
the  nature  of  the  instrument?  See  55  Geo.  3,  c.  184,  s.  10. 
It  may,  however,  be  prudent  to  omit  the  words  *'  bargain  and 
sell "  m  an  assursnce  mtended  not  to  operate  as  a  bargain  and 
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sale.    An  instniment  eontaming  the  words  "  gnmU  A«r;g«B» 
mmd M" mtended by  the  parties  to  take  efiect  as  a  bsofB 
and  nle,  and  Auhf  mrolUd  a$  nach,  wat  YuML  to  opente  vt 
gnat,  becauaa  the  evident  denn  of  the  paitiea  m  aBaloB^  Ai 
aMaiance  would  have  been  defeated  if  it  had  been  tmuhaid 
aa  a  bamin  aid  sale.    (Hmggtntmt  ▼.  Hmnbmw^,  5  Bw  &  C 
101 ;  7  D.  &  Ry.  723.    See  MiUsrv.Grmn.  1  Cc&J.ltt; 
8BiBg.92;  Pa«c0tv.  Pmcm.  3  Bing.  N.  C.  898;  PflrtW 
▼•  HeaUjf,  1  Ale.  &  Nap.  165;  Avtrff  v.  Cfcea/wiij  5  Nev.fc 
M.  372 ;  3  Ad.  &  EIL  75.)    It  is  stated  in  a.  lea 
(2  Sugd.  V.  k  P.  290,)  "  that  although  both  deeds 
rolled,  yet  a  lease  and  release  by  a  tenant  in  tail  will  stUl  o| 
as  a  conveyance,  as  they  did  before  the  late  statute,  the  leue  fir 
a  year  as  a  bargain  and  sale,  and  the  release  as  such ;  and  Ik 
eaaotmeut  will  not  of  itself  alter  the  operation  of  either  of  As 
iastnuneots,  and  coaasqneiitly  by  such  a  coDTeyanoe  an  eM! 
tail  and  remamdera  may  be  baned,  and  the  fee  limitrfiv 
any  uses  aad  with  aay  powcn  anthorixed  by  law.     No  ether 
alteration  onght  to  be  laade  in  a  lease  uid  raleaoe^  asa  diq» 
sition  under  the  statute,  than  a  recital  or  deeiaratiaa  in  Av 
release  of  the  intention  to  bar  the  estate  tail  and  reoaaiadBB 
over,  although  the  disposition  will  have  that  operatioa  wil^ 
out  any  such  recital." 


No.  III. 

ComrBTAircE  by  the  oumer  of  a  Bam  Feejbr  the  Fvjem 
of  enJiMr^mg  it  into  a  Fee  SimpU  ahtobite.  See  3  ^  ^ 
WiU  4,  c  74,  f.  19,  ante,  p.  304.  (a) 

This  Indenture,  made  the  — ——  day  of  ,  kt  thi 

year  of  our  Lord  18 — ,  between  EdwardEvasu,  afta 

esq.  [the  owner  ^the  btaefee,']  (the  ddcal  bob  and  heir 

of  the  body  of  William  Erana,  of  &c  eaq.  deceMed,)  of 

the  one  piot,  and  A.  B.,  [the  releasee,]  of  the  other  pst: 

Whereas  Irecital  of  toiU  creating  the  entail  and  deaA 

Fine  levied    cf  testator,  ante,  p.  5911 :    And  whereas,  under  and  hf 

by  tenant  in  TJrtae  of  an  indenture  hearing  dote  on  or  about  the  lat 

^iJlndJjf'      day  of  May,  1832,  and  made,  or  expressed  to  he  made, 

between  the  said  Edward  Evans,  or  the  one  part,  aai 

C.  D.  of  the  other  part,  and  by  a  fine  nor  conuManu  ^ 

droit  come  ceo,  &c.  acknowledged  and  levied  by  the  tM 

Edward  Evana  before  his  majesty's  juaticea  of  the  Coat 

of  CoBimon  Pleaa  at  Weatminater,  in  or  aa  of  l^dailf 

(•)  Where  these  is  a  protector  of  the  setdcBent  oestiif 
the  eatail  wfaieh  has  been  coarverlad  into  a  base  Ise,  the  oiraar 
of  it  cannot  acquire  the  fee  simple  sAMohite  withoot  tbe  csa^ 
seat  of  such  preteetor.  (See  3  &  4  WiE.  4,  c;  74^  s.S$: 
amtt,  p.  383.) 
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carm,    1832,  in  parraanee  of  a  ooTenant  or  agreement 
Mgnteined  in  the  same  indenture,*  and  a  dedmtion  ef 
ues  of  the  aame  fine  therein  contained,  the  messoageBy 
Landa^  and  hereditaments  hereby  granted  and  released, 
or  expressed  and  intended  so  to  be,  were  duly  limited  and 
■SBored  (subject  and  without  prejudice  to  the  estate  for 
life  of  the  said  William  Evans  in  the  same  hereditaments,) 
unto  and  to  the  use  of  the  said  Edward  Evaus,  his  heirs 
aind  assigns  for  ever.    And  whereas  the  said  William  Death  of 
£Tans  departed  this  life  on  or  about  the  Ist  day  of  June,  tenant  for 
1834,  whereupon  the  said  £.  Evans  became  entitled  to  a  ^^^' 
haae  fee  in  possession  in  the  said  hereditaments ;  and  the 
mod  £.  Evans  is  desirous  of  enlarging  such  base  fee  into 
a  fee  simple  absolute :  Now  this  Indenture  witness-  Tsstatqk. 
XTH,  that  m  order  to  enlarge  the  base  fee  of  the  said  £.  Owner  of 
Evans  in  the  messuages,  Lmds,  and  hereditaments  hereby  ve^i  for  a>e~ 
planted  and  released,  or  expre»ed  and  intended  so  to  be,  pnrpoce  of 
mto  a  fee  simple  absolute,  and  to  defeat  and  destroy  all  ^l^i^^f^  *^ 
estates  tail,  remainders,  reversions,  rights,  titles,  interesti^  simple  abeo- 
.  and  powers,  to  take  efiect  after  the  determination  or  in  l»te. 
;  defeaaanee  of  the  base  fee  into  which  the  estate  tail  of  the 
wM  B.  Evans  has  been  converted  as  aforesaid ;  and  in 
'  Older  to  limit  and  aamre  the  inheritance  in  fee  simple  in 
pcaseasion  in  ^  same  hereditaments  to  the  use  of  the 
taid  £.  Evans,  his  heirs  and  assigns  for  ever,  he  the  said 
£.  £van%  ander  and  by  virtue  and  in  pursuance  of  the 
powen  and  provisions  ibr  that  purpose  given  by  and  con** 
tamed  in  an  act  of  parliament  made  and  passed  in  the 
•Bssion  of  parliament  held  in  the  third  and  fourth  years 
cl  the  raign  of  his  majesty  King  William  the  Fourth, 
iotitoled  '*  An  Act  for  the  Abolition  of  Fines  and  Reco- 
veries, and  for  the  Substitution  of  more  simple  modes  of 
Assonnoe,"  hath  granted,  aliened,  disposed  of,  released, 
and  ooofinned,  and  by  these  presents,  made  in  pursuance 
of  the  act  passed  in  the  session  of  parliament  held  in 
Ibe  &mih  and  fifth  years  of  the  reign  of  her  majesty 
Qneen  Victoria,  intituled   **  An  Act  for  renderhig  a 
Hf4tase  as  effectual  for  the  Conveyance  of  Freehold 
BHatei  as  a  Lease  and  Rdease  by  the  same  Parties,'' 
doth  fpm%  alien,  £spose  of,  release  and  confirm,  unto 
te  said  A.  B.,  All  that,  &c.  [parcels,  general  wordSf  and 
tie  reueraon  and  all  the  eitate,  S^.  ante,  p,  572,]  To 
■AVE  ASD  TO  BOLD  the  Said  messuages,  lands,  tenements^ 
hneditaments,  and  aU  and  singular,  other  the  premisea 
lieRbv  granted  and  released,  or  expressed  and  mtended 
M  to  be,  with  their  and  every  of  their  rights  and  appur* 
WDanGS%  unto  the  said  A.  B.  and  his  hein,  To  t»  oitlt 
viB  AND  BEHOOF  of  the  Slid  £.  £van8>  his  heirs  and 
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tongas  for  ever,  and  to  and  for  no  other  use^  inteot,  or 
purpoae  whatsoever.  [7/  the  porty  fws  not  married  am  or 
adore  \tt  January ^  1834,  and  it  is  intended  to  bar  dxmotr^ 
the  decUaraikm^  ante,  p.  574,  ^tdd  be  added."]      Ik  wit- 

VE99,  &C.  {b) 

(6)  This  deed  must  be  inrolled,  within  six  calendar 
after  its  execatioo,  in  Chancery.    (^Ante,  p.  330,  s.  4 1  •) 


No.  IV. 

CoNVEYAKCE  6y  Bargain  and  Sale  (to  be  iuraiied  im 
Chancery)  by  a  Tenant  in  Tail  in  Remainder,  9oitkpai 
the  Content  of  the  Protector  of  the  Settlement,  «ptM  « 
Covenant  to  cotnpUte  the  TUle  at  a  future  period — 
and  a  proviso  for  determining  the  Purchase  and  JBc- 
payment  of  the  Purchase- Money,  if  the  Title  be  aaC 
perfected. 

This  Indenture,  made  the  — — —  day  of ,  n 

the  year  of  our  Lord  18—,   between   Edward  ETam^ 
of  &c.  esq.  (the  eldest  son  and  heir  of  the  body  of  Wil- 
liam  Evans,  of  &c.  esqjl  of  the  one  part,  and  [M^  pwrdumer} 
lUeitalt  of     of  the  other  part     Whereas  [recital  of  will  ereatsMg 
▼endor't  title,  the  entail  and  death  of  the  testator,  ante,  p.  591,  592.1 
And  whereas  the  said  E.  Evans,  as  the  eldest  son  ana 
heir  of  the  body  of  the  said  W.  Evans,  is  seised  or  en- 
titled to  an  estate  tail  in  the  messuage,   landa,   and 
hereditaments  hereby  bargained  and  sold,  or  ezpreswd 
and  intended  so  to  be,   in  remainder   expectant  upoa 
the  decease  of  the  said   W.  Evans,   and  the  said  £. 
Evans  has  issue  six  children  now  living,  namely,  [itaiiMi 
Of  sale  by      *if  childrenJ]  (a)     And  whereas  the  remainder  in  fte 
auetton.         simple  expectant   upon    the   decease  of  the    said  W. 

■  ■     ■        ■  I     ■  II.     .  1.  m  ^^-^M  ^ 

(a)  A  tenant  in  tail  in  remainder,  without  the  consent  of 
the  protector  of  the  settlement,  can  only  convey  a  base  fee, 
which  will  endure  so  Ion?  as  such  tenant  in  tail  has  israe  of 
his  body,  on  the  failure  of  which,  unless  the  base  fee  be  sab* 
sequently  enlarsed,  the  remainders  over  will  take  eflfecL  It 
would  not  therefore  be  prudent  for  a  purchaser  to  take  a  eoa- 
veyance  from  a  tenant  m  tail  in  remainder,  without  the  did- 
tector's  consent,  unless  there  is  issue,  which  will  probahly  m 
until  the  title  can  be  perfected,  and  reliaxvce  can  be  placed  oa 
the  covenant  of  the  vendor  for  securing  to  the  puruiaser  the 
damage  he  will  sustain  by  the  non-performance  of  the  oovenaat 
to  complete  the  title.  Hence,  in  cases  of  this  kind,  it  will  oftea 
be  necessary  to  invest  the  purchase-money  in  the  names  of 
trustees  until  the  title  shall  be  completed. 
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rails,  in  the  messuage,  lands,  and  hereditaments  hereby 
of^ned  and  sold,  or  expressed  and  intended  so  to  be, 

BSy  on  the day  of  March  now  last  past,  put  up 

»    sale  by  public  auction  at  the  Crown  Inn,  situate 

t  ,  in  the  county  of ,  in  one  lot,  and  at 

icb  sale   the  said  [purchaser]  was  the  highest  bidder 
Vy  and  declared  to  be  the  purchaser  of  the  same  here- 
Etamenta  at  or  for  the  price  or  sum  of  1000/.  (6).    And  Refonl  or 
BBREAS  the  said  W.  Evans,  as  the  protector  of  the  JJoJUjaJJ'  '** 
$ttlement  made  by  the  said  recited  will,  has  refused  to      *^ 
cmsent  to  the  disposition  of  the  said  hereditaments  by 
le  said  £.  Erans,  but  the  said  [pttrckaser']  has  con- 
ented  to  accept  in  the  first  instance  a  conveyance  from 
am  without  such  consent,  on  his  entering  into  such  co- 
«nant  for  completing  the  title  of  the  said  [pttrchaser']  to 
be  fee  simple  absolute  in  the  same  hereditaments  as  is 
lereinafter  contained:  Now  this  indenture  witnesseth,  Testatum. 
bat  for  carrying  the  aforesaid  sale  and  agreement  into  J"*"*"*  ij^**|* 
sfiect,  and  in  consideration  of  the  sum  of  1000/.  of  lawful  conveyi  to 
adoney  of  Great  Britain  to  the  said  £.  Evans  in  hand  porchuer  in 
well  and  truly  paid  by  the  said  [purchaser"]  at  or  before  '^' 
the  sealing  and  delivery  of  these  presents,  in  full  for  the 
absolute  purchase  of  the  fee  simple  and  inheritance  of  the 
hereditaments  hereby  bargained  and  sold,  or  intended  so 
to  be,  subject  only  to  the  estate  for  life  of  the  said  W. 
Evans  therein,  but  free  from  all  other  incumbrances,  the 
receipt  of  which  said  sum  of  1000/.  the  said  E.  Evans 
doth  hereby  admit  and  acknowledge,  and  of  and  from  the 
same  and  every  part  thereof  doth  acquit,  release,  and  for 
ever  discharge  the  said  [purchaser^  his  heirs,  executors, 
administrators,  and  assigns,  and  every  of  them,  by  these 

rsents,  and  in  order  to  defeat  the  estate  tail  of  the  said 
Evans  under  the  said  recited  will  in  the  same  heredi- 

(b)  It  must  be  remembered,  that  expectant  heirs  and  the 
owners  of  reversionary  interests  are  entitled  for  mere  inade- 
quacy of  consideration  to  have  the  contract  rescinded  upon 
terms  of  redemption.    (See  2  Swanst.  139  n.  (a),  and  the 
numerous  cases  there  cited. )    But  the  rule  does  not  extend  to 
lales  by  auction,  {ShelUy  v.  iVaiA,  3  Madd.  232,)  nor  to  the 
sale  by  a  father,  tenant  for  life,  and  his  son,  tenant  in  tail  in 
remainder,  who  form  a  vendor  with  a  present  interest,  and 
meet  a  purchaser  with  the  same  advantages  as  if  a  single  per- 
lon  had  the  whole  power  over  the  esUite.    (  Wood  v.  Abrey, 
3  Madd.  417 ;  see  Fox  v.  Wright,  6  Madd.  Ill ;  Marsack  v. 
lUroM,  6  Madd.  109 ;    Wethered  v.  Withered,  2  Sim.  183; 
Harwood  v.  Tooke,  Id.  192  j  Earl  Portm&re  v.  Taylor,  4  Sim. 
182 ;  King  v.  HamUt,  Id.  223  ;  2  My.  &  K.  456  ;  WardU  v. 
Cartir,!  Sim.  490 ;  1  Sugd.  V.  &  P.  444—467, 10th  ed.) 
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tament8y  and  to  convey  a  baie  fee  therein  in  Rmuais 
immediately  expectant  upon  the  deceaae  of  the  nid  V. 
Evans  unto  the  said  [^purckater],  his  heiis  and  Msigi^ 
He  the  said  £.  Evans,  under  and  by  virtue  and  in  in* 
suance  of  the  powers  and  provisions  given  by  and  at- 
tained in  an  act  of  parliament  made  and  passed  in^ 
seaaion  of  parliament  held  in  the  third  and  fourth  yeantf 
the  reign  of  his  majesty  King  William  the  Foaitli,ii- 
tituled  <<  An  Act  fior  the  Abolition  of  Fines  and  Reooie- 
lies^  and  for  the  Substitution  of  more  simple  Modes  d 
Aasuranoe,"  hath  granted,  baigained,  sold,  diiposd  ai( 
and  confirmed,  and  by  these  presents  doth  grant,  baigaa, 
sell,  dispose  o(  and  confirm  unto  the  said  [pvvisKrl 
and  his  neirs,  All  [parceUy  general  words^  reouijiiier,  ^ 
all  the  ettatCf  Sfc,  ante,  p.  572.]  To  have  and  to  hols 
the  said  messuage,  lands,  hereditaments,  and  all  and  aa- 
gular  other  the  premises  hereby  baigained  and  sold,  er 
eiqiressed  and  intended  so  to  be,  with  their  and  evoy  d 
their  appurtenances,  unto  and  to  the  use  of  the  said  [pir- 
cAoser],  his  heirs  and  assigns,  subject  to  the  estate  lor  fife 
of  the  said  W.  Evans,  and  the  remainders,  estates,  tigb^ 
interests,  and  powers  to  take  efiect  after  the  detenuss* 
tion,  or  in  defeasance  of  the  base  fee  into  which  the  esUts 
tail  of  the  said  £1.  Evans  is  converted  by  these  prownfty 
[if  the  vendor  hat  the  ultimate  remainder  or  rcverfios,  §M 
these  vx)rdt,  "  except  the  ultimate  remainder  or  reroacB 
so  limited  to  or  vested  in  the  said  [vendor'l,  his  heixs  sbI 
CoTcnantB  &8*igns,  as  aforesaid."]  And  the  said  E.  Evans  for  hior 
for  title.  self,  his  heirs,  executors  and  administrators,  doth  hereif 
covenant  with  the  said  [  otircAaser],  his  heirs  and  assgn^ 
in  manner  following;  (that  is  to  say,)  that  notwithstu^ 
ing  any  act  or  deed  by  him  the  said  £.  Evans  or  die  ad 
[the  testator"]  oonunitted  or  executed  to  the  contniy,  k 
the  said  Evans,  at  the  time  of  the  execution  of  these  pre- 
sents, is  lawfiilly  and  absolutely  seised  of  and  in,  or  vd 
and  sufficiently  entitled  to  the  said  messuage,  lands,  ssd 
other  hereditaments  hereby  bai^ned  aod  sold,  or  ex- 
pressed and  intended  so  to  be,  and  every  part  ihatd, 
with  their  appurtenances,  for  a  good  and  sole  estate  0^ 
inheritance  in  tail  general  in  remainder  immediately  ex- 
pectant upon  the  decease  of  the  sud  W.  Evans:  Av^ 
that  notwithstanding  any  such  act  or  deed  as  afaregA 
he  the  said  £.  Evans  now  bath  in  himself  good  right,  fiiH 
power,  and  lawful  and  absolute  authority  to  grant,  baigvD* 
sell,  dispose  oi,  and  confirm  the  messuage,  lands,  ssd 
other  hereditaments  hereinbefore  bai^gain^  and  aflld,sr 
expressed  and  intended  so  to  be,  with  die  i^prnteDsaos 
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seunto  bdonging,  unto  the  said  [purchaser'^,  his  hehs 
1  aasigniy  in  maimer  aforesaid,  accordine  to  the  true 
ent  and  meaning  of  these  presents :  ana  liiat  it  shall 
lawful  for  the  said  [^purcluuer^  his  heirs  and  assigns, 
mediately  upon  and  after  the  determination  of  the  es* 
B  for  life  of  the  said  W.  Evans,  and  from  time  to  time 
d  at  all  times  thereafter,  unless  and  until  the  said  pur" 
ise  shall  he  determined  in  pursuance  of  the  proviso 
leinafter  contained,  peaceably  and  quietly  to  enter  into 
d  upon,  and  to  hold,  occupy,  possess,  and  enjoy  the 
id  messuage,  lands,  and  other  hereditaments  herein- 
fore  baxgiuied  and  sold,  or  expressed  and  intended 
to  be,  with  their  appurtenances,  and  to  have,  receive 
id  take  the  rents,  issues,  and  profits  thereof,  and  of  every 
DEt  thereof^  for  his  and  their  own  use  and  benefit,  witlt- 
it  any  let,  suit,  trouble,  denial,  eviction,  intemiptien, 
nm,  or  demand  whatsoever  of  or  by  him  the  said  £. 
nma,  his  heirs  or  issue  in  tail,  or  of  or  by  any  other 
ason  or  persons  lawfully  or  equitably  daimin?  or  to 
urn,  by,  from,  or  under  or  in  trust  for  him,  them,  or 
^  Qjfthem,  or  by,  from,  or  under  the  said  [the  taiator], 
xj>  that  freely,  clearly,  and  absolutely  acquitted,  re-  Free  rron  in- 
■sed,  and  for  e^er  discharged  or  otherwise  by  the  said  c^^mbrancei. 
L  Evans,  his  heirs,  executors  or  admimstrators,  well  and 
duiently  *  kept  harmless  and  indenuiified  from  and 
pinst  ail  former  and  other  gifts,  grants,  bargains,  sales, 
itates,  troubles,  charges,  and  incumbrances  whatsoever, 
ilher  already  xnade,  executed,  occasioned,  or  sufiered,  or 
oeafier  to  be  made,  executed,  occasioned,  or  sufiered 
gr  the  said  £.  Evans,  or  his  heirs  or  issue  in  tail,  or  by  any 
OBon  or  persons  lawfully  or  equitably  claiming  or  to 
laim  by,  from,  or  under  or  in  trust  for  him,  them,  or  any 
f  them,  or  by  the  said  [the  tettator]  or  any  person  claim- 
^g  under  him,  except  in  respect  of  the  estate  for  life  of 
he  said  W.  Evans,  (c)  And  further,  that  the  said  E.  For  farther 
Ivins,  his  heirs  and  issue  in  tail,  and  all  and  everv  other  usaruice. 
fOBon  and  persons  having  or  claiming,  or  who  snail  or 
my  have  or  claim  any  estate,  right,  title,  interest,  inhe- 
Btuice,  use,  trust,  or  property,  either  at  law  or  in  equity, 

(c)  Where  the  purchaser'  has  contracted  for  the  purchase 
tf  die  absolute  fee,  and  agrees  in  the  first  instance  to  accept 
icoDveyanoe  of  only  a  base  fee,  the  interests  of  those  claim- 
■K  after  the  determination  of  the  base  fee  should  not  be 
cneptod  in  this  covenant  nor  in  the  covenant  for  further 
■anaaee,  although  such  an  exception  should  be  made  where 
the  rendor  does  not  undertake  that  those  claiming  in  remainder 
i^l  perfect  the  title. 
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tament8y  and  to  convey  a  baie  fee  therein  in  Tmisaim 
immediately  expectant  upon  the  decease  of  the  tad  W. 
Evans  unto  the  said  [^purckater],  his  heixs  and  mspk 
He  the  said  £.  Evans,  under  and  hy  virtue  and  ia  po' 
iuance  of  the  powers  and  pcoviaions  given  by  and  oat 
tained  in  an  act  of  parliament  made  and  pused  in  ^ 
session  of  paxliament  held  in  the  third  and  fourth  ycsntf 
the  reign  of  his  majesty  King  WiUiam  the  FaoItl^i^ 
tituled  "  An  Act  for  the  Abobtion  of  Fines  and  Reooic- 
iies»  and  for  the  Substitution  of  more  simple  Moda  d 
Assurance,"  hath  granted,  baigained,  sold,  disposed  d, 
and  confirmed,  and  by  these  presents  doth  font,  hugtai, 
sell,  dispose  o(  and  confirm  unto  the  said  [^ptrekem] 
and  his  neirs,  All  {jMirceU,  general  toordij  remamder,  ^ 
all  the  atate,  SfC  ante,  p.  572.]  To  have  and  to  hou 
the  said  messuage,  lands,  hereditaments,  and  all  and  » 
gular  other  the  premises  hereby  bai^gained  and  soidftf 
expressed  and  intended  so  to  be,  with  their  and  evoy^f 
their  aj^urtenances,  unto  and  to  the  use  of  the  said  [ff 
chaserjf  his  heirs  and  assigns,  subject  to  the  estate  ior& 
of  the  said  W.  Evans,  and  the  remainders,  estates,  ri^ 
interests,  and  powers  to  take  effect  after  the  detenuDi' 
tion,  or  in  defeasance  of  the  base  fee  into  which  the  eitrtB 
tail  of  the  said  £.  Evans  is  converted  by  these  presesb^ 
[if  the  vendor  hat  the  idtimate  remainder  or  reversion,  tM 
these  toordt,  **  except  the  ultimate  remainder  or  reveia* 
so  limited  to  or  vested  in  the  said  [vendor'],  his  heiis  asi 
CovenantB  assigns,  as  aforesaid."]  And  the  said  £.  Evans  fiv  Un- 
for  title.  self,  his  heirs,  executors  and  administrators,  doth  herdif 
covenant  with  the  said  [purchaserlf  his  heirs  and  ssags^ 
in  manner  fijUowing;  (that  is  to  sav,)  that  notwitb^tsad- 
ing  any  act  or  deed  by  him  the  said  £.  Evans  or  the  flii 
[the  testator"]  committed  or  executed  to  the  contrszy,  k 
the  said  Evans,  at  the  time  of  the  execution  of  these  pn- 
sents,  is  lawfully  and  absolutely  seised  of  and  in,  or  vefl 
and  sufficiently  entitled  to  the  said  messuage,  lands,  asd 
other  hereditaments  hereby  bargained  and  sold,  or  a- 
pressed  and  nitended  so  to  be,  and  every  part  thcfeot 
with  their  appurtenances,  for  a  good  ana  sole  estste^^ 
inheritance  in  tail  general  in  remainder  immediately  a* 
pectant  upon  the  decease  of  the  said  W.  Evans:  Ars 
that  notwithstanding  any  such  act  or  deed  as  siSomA 
he  the  said  E.  Evans  now  hath  in  himself  good  light,  ftfl 
power,  and  lawful  and  absolute  authority  to  grant,  haiff^ 
sell,  dispose  of,  and  confirm  the  messuage,  land%  ss^ 
other  hereditaments  hereinbefore  bargain^  and  sold,  tf 
expressed  and  intended  so  to  be,  with  the  appurtpnmntf 
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ereunto  bdonging,  mito  the  said  [purchaser],  his  heiiB 
d  aasignsy  in  maimer  aforesaid,  according  to  the  true 
tent  and  meaning  of  these  presents :  and  tibat  it  shaJl 
t  law&l  for  the  said  [nurcktuer\  his  heirs  and  assigns, 
imediately  upon  and  after  the  determination  of  the  es* 
te  for  life  of  the  said  W.  Evans,  and  from  time  to  time 
id  at  all  times  thereafter,  unless  and  until  the  said  pur- 
lase  shall  be  determined  in  pursuance  of  the  proviso 
feinafter  contained,  peaceably  and  quietly  to  enter  into 
kd  npoD,  and  to  hold,  occupy,  possess,  and  enjoy  the 
id  messuage,  lands,  and  otner  nereditaments  herein- 
fore  haxgamed  and  sold,  or  expressed  and  intoided 
I  to  be,  with  their  appurtenances,  and  to  have,  receive 
id  take  the  rents,  issues,  and  profits  thereof,  and  of  every 
at  ^loreof^  for  his  and  their  own  use  and  benefit,  witln 
it  any  let,  suit,  trouble,  denial,  evicti<m,  interruption, 
urn,  or  demand  whatsoever  of  or  by  him  the  said  £. 
fans,  his  heirs  or  issue  in  tail,  or  of  or  by  any  other 
Bson  or  persons  lawfully  or  equitably  claiming  or  to 
aim,  by,  from,  or  under  or  in  trust  ror  him,  them,  or 
ly  of  tl^m,  or  by,  firom,  or  under  the  said  [the  testator'], 
jiD  that  freely,  clearly,  and  absolutely  acouitted,  re-  Free  from  in- 
ased,  and  for  ever  discharged  or  otherwise  by  the  said  c^°>^>^<^^"- 
L  Evana,  his  hein,  executors  or  administrators,  well  and 
iffidentlv '  kept  harmless  and  indemnified  from  and 
gainst  all  former  and  other  gifts,  grants,  baigains,  sales, 
rtates,  troubles,  charges,  and  incumbrances  whatsoever, 
itfaer  already  inade,  executed,  occasioned,  or  suffered,  or 
ereafter  to  be  made,  executed,  occasioned,  or  suffered 
f  the  said  £.  Evans,  or  his  heirs  or  issue  in  tail,  or  by  any 
exBon  or  persons  lawfully  or  equitably  claiming  or  to 
Itim  by,  from,  or  under  or  in  trust  for  him,  them,  or  finy 
f  them,  or  by  the  said  [the  testator']  or  any  person  claim- 
ig  under  him,  except  in  respect  of  the  estate  for  life  of 
i  said  W.  Evans,  {c)  And  further,  that  the  said  £.  For  farther 
Ivans,  his  heirs  and  issue  in  tail,  and  all  and  everv  other  usannce* 
enon  and  persons  having  or  claiming,  or  who  shall  or 
layr  have  or  claim  any  estate,  right,  title,  interest,  inhe- 
itance,  use,  trust,  or  property,  either  at  law  or  in  equity, 

(e)  Where  the  purchaser  has  contracted  for  the  purchase 
f  tile  abeolute  fee,  and  agrees  in  the  first  instance  to  accept 

conveyance  of  only  a  base  fee,  the  interests  of  those  claim- 
ig  after  the  determination  of  the  base  fee  should  not  be 
leapted  in  this  covenant  nor  in  the  covenant  for  further 
Mmaee,  although  such  an  exception  should  be  made  where 
be  vendor  does  not  undertake  that  those  claiming  in  remainder 
liAll  perfect  the  title. 
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of^  ID,  to,  or  out  of  tbe  said  messoage,  lands,  and  oAer 
hereditamenta  hereinbefore  bargained  or  sold,  or  ei- 
preaaed  and  intended  ao  to  be,  or  any  of  them,  or  m 
part  thereof,  J>y,  from,  or  xinder  or  in  tniat  for  &  at 
£.  Evana,  his  hetra  or  iaaue  in  tail,  or  any  of  tbem,  ff 
by,  from,  or  under  the  said  [the  testator],  (except  the  flii 
W.  Evana  or  hia  aasigna,  in  respect  only  of  hia  estate  firj 
life,  and  aa  protector  of  the  aettlement  made  by  tbe  oil 
recited  will,)  ahall  and  will,  from  time  to  time  and  at  i; 
timea  hereafter  (milesa  and  until  the  aaid  purchage  sfal 
be  determined  in  pursuance  of  the  proviso  berebiftf 
contained),  upon  every  reaaonable  requeat,  and  at  di 
proper  coata  and  chargea  in  the  law  of  the  said  [^ 
chaser],  hia  heirs  or  aasigna,  make,  do,  acknowledge,  «l 
execute,  or  cauae  and  procure  to  be  made,  done^  acknfla- 
ledged,  and  executed,  all  and  every  such  further  a! 
other  lawful  and  reaaonable  acts,  deeds,  things,  deM 
conveyances,  and  assurances  in  the  law  whatsoerer,  fr 
the  further,  better,  more  perfectly  and  absolutely  grmtiii^ 
releasing,  conve3ring,  confirming,  or  otherwise  asans^ 
the  aaid  messuage,  lands,  and  other  hereditaments  bena- 
before  bargain^  and  sold,  or  expressed  and  iotenti 
ao  to  be,  and  every  part  thereof,  with  their  appurteDaoe^ 
unto  and  to  the  uae  of  the  aaid  [purchaser],  his  hein  w 
assigns,  or  otherwise,  as  he  or  they  shall  direct  or  sspvi^ 
as  by  the  said  [^purchaser],  his  heirs  or  assigns,  criuiff 
their  counsel  in  the  law,  shall  be  reasonably  deviled  ff 
advised  and  required,  and  as  shall  be  tendered  to  be  to 
CoveDut  to  and  executed.  And  moreover,  that  he  the  said  £.  £**| 
perfect  the  ghall  and  wiU,  immediately  after  the  decease  of  the  » 
'  *  •*  W.  Evans,  or  as  soon  as  circumstances  will  permit,  td 

he  shall  be  able  and  competent  so  to  do,  at  the  costs  aw 
charges  of  the  said  E.  Evans,  his  executors  or  adiDioB 
trators,  make,  do,  and  execute  all  such  acts,  6eedS}  cos- 
veyances,  and  assurances  as  shall  be  necessary,  sod  0 
the  said  i_purckaser],  his  heirs  and  assigns,  or  his  ortbar 
counsel  in  the  law,  shall  reasonably  advise  or  Teqtarii »" 
effectually  defeating  all  remainders,  reversions,  estit^ 
rights,  interests,  and  powers,  to  take  effect  under  aad  vf 
virtue  of  the  said  recited  will  after  tlie  determioatioo  ^ 
in  defeasance  of  the  base  fee  of  the  said  [^purckeser],  f^ 
heirs  and  assigns,  in  the  said  roessui^,  lands,  and  hcR' 
ditaments  hereby  bargained  and  solo,  or  expressed  ssd 
intended  so  to  be,  and  for  enlarging  tlie  base  fee  of  t''^ 
said  [purchaser],  his  heirs  or  assigns,  in  the  samebo^ 
ditaments,  into  a  fee  simple  absolute,  and  for  pc'^^^ 
his  or  their  title  to  the  same :  And  that  in  case  the  ^ 
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Evans  shall  happen  to  depart  this  life  before  such  acts, 
eds,  conveyances,  and  assurances  as  last  aforesaid  shall 
made  and  perfected,  then  and  in  such  case  the  exe- 
toys  or  administrators  of  the  said  £.  Evans  shall  and 
ID,  at  their  own  costs  and  charges,  cause  or  procure  the 
ne  (d)  in  tail  of  the  said  £.  Evans,  or  other  the  person 
persons  who  shall  be  entitled  in  remainder  or  reversion 
imediately  expectant  upon  the  determiuation  of  the  base 
b  hereby  created  or  intended  so  to  be,  when  and  so  soon 
circumstances  will  permit,  in  like  manner  to  make,  do, 
id  execute  all  such  acts,  deeds,  conveyances,  and  assur- 
ices  as  shall  be  necessaiv,  and  as  the  said  Ipitrchaser], 
i  heirs  or  assig:ns,  or  his  or  their  counsel  m  the  law, 
iaU  reasonably  advise  or  require,  for  efiectually  defeating 
1  remainders,  reversions,  estates,  rights,  interests,  and 
iwers,  to  take  effect  under  and  by  virtue  of  the  said 
leited  will,  after  the  determination  or  in  defeasance  of 
IS  base  fee  of  the  said  [^purchaser],  his  heirs  and  assigns, 
i  the  said  hereditaments,  and  for  enlarging  such  base  fee 
tthe  said  [purchater\  his  heirs  and  assigns,  into  a  fee 
imple  absolute,  and  for  perfecting  his  or  their  title  to  the 
une,  or  for  conveying  and  assuring  the  remainder  or 
eversion  in  the  said  hereditaments  expectant  upon  the 
•se  fee,  into  which  the  estate  tail  of  the  said  E.  Evans 
I  intended  to  be  converted  by  these  presents,  unto  and 
(» the  use  of  the  said  fpurch<iier]y  his  heirs  and  assigns ; 
mt  it  is  hereby  agreea  and  declared,  that  no  further  or 
'ther  consideration  shall  be  payable  by  the  said  Ipur- 
'^iuer]f  his  heirs  or  assigns,  in  respect  of  any  estate  or 
nterest  to  be  conveyed  and  assured  in  pursuance  of  the 
xyvenant  lastly  hereinbefore  contained :  Provided  always,  Proviao  for 
ind  it  is  hereby  agreed  and  declared  between  and  by  the  j5reSiie*«nd 
wrties  to  these  presents,  that  in  case  the  said  E.  Evans,  ror  repay- 
BT  his  issue  in  tail,  or  the  person  or  persons  entitled  in  njemof  por- 
Kmainder  or  reversion  expectant  upon  the  detennination  incueo^BOD- 
pf  the  base  fee  into  which  the  estate  tail  of  the  said  £.  peiformaiiee 
Kvans  is  converted  by  these  presents,  or  such  of  the  same  J^"*  •**^*' 

(d)  It  is  to  be  observed,  that  a  covenant  of  this  kind  will 
aot  bind  the  issue  in  tail,  (see  onto,  s.  40,  p.  329,  n.  (t),)  nor 
wQie  in  remaioder ;  and  in  case  of  their  refusal  to  perform  it, 
^  ody  remedy  of  the  purchaser  will  be  an  action  on  the 
cpvenaot  against  the  representatives  of  the  vendor.  It  is  ad- 
*^le,  when  practicable,  to  obtain  a  demise  from  the  vendor 
w  «aother  estate  to  a  trustee  upon  trust  to  raise  the  purchase 
''^^^y  for  the  benefit  of  the  purchaser,  in  the  event  or  his  title 
^  bemg  perfected  within  a  limited  time. 

DD 
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iisue,  or  persons  whose  concurrence  is  requisite  fiv  per' 
fbrminff  the  covenant  lastly  hereinbefore  contained,  «iall 
not  msSLe  and  execute  such  conveyances  and  aseunneei 
as  are  histly  hereinbefore  covenanted  to  be  made  and  ex- 
ecuted within  the  space  of  six  calendar  montha  after  ht 
or  thev  shall  he  able  and  competent  so  to  do^  Uien  and 
in  such  case  it  shall  be  lawful  for  the  said  [ptp-cAoser]^ 
his  heirs  or  assijnis,  at  his  or  their  option,  at  any  tint 
during  the  life  of  the  said  {^purchaser],  or  within  the  apset 
of  twenty-one  years  after  his  decease,  to  determine  & 
said  purchase  bv  giving  notice  in  writing  of  hia  or  tbek 
intention  so  to  do  to  the  said  K  Evans,  his  executoca  or 
administrators,  and  that  in  case  such  purchase  shall  be  ss 
determined,  he  the  said  E.  Evans,  his  heirs,  executixs,  or 
administrators,  shall  and  will  well  and  truly  pay  or  caose 
to  be  paid  to  the  said  \_purchaser],  his  executors^  adm- 
nistrators,  or  assigns,  the  sum  of  1000/.  of  lawful  nxnej 
of  Great  Britain,  with  interest  for  the  same,  to  be  oom- 

Suted  from  the  day  of  the  date  of  these  presents  to  the 
ay  on  which  payment  of  the  said  sum  of  IWOL  shall  be 
actually  made,  and  also  so  much  money  as  a  compeiua- 
tion  for  the  repairs  to  the  buildings  on  the  hereditaments 
hereby  bargained  and  sold,  or  expressed  or  intended  m 
to  be,  and  the  common  agricultural  improvements  whidi 
shall  have  been  made  thereon  by  the  said  [jnurkaKr], 
his  heirs  or  assiens,  as  shall  be  fixed  by  two  indiffereet 
persons,  one  to  be  named  by  the  said  E.  Evans,  his  exe- 
cutors or  administrators,  and  the  other  by  the  said  [pv^ 
chaser],  his  executors  or  administrators;  or  in  case  at  tbe 
disagreement  of  such  two  persons  first  named  in  the  pre- 
mises, then  so  much  money  as  shall  be  fixed  by  some 
indifferent  person  to  be  chosen  as  an  umpire  by  such  tVD 
persons,  he  the  said  {^purchater],  his  heirs,  executors,  or 
administrators,  paying  to  the  said  £.  Evans,  hia  execotocs 
or  administrators,  so  much  money  for  the  rent  of  the  ssid 
hereditaments  from  the  decease  of  the  said  W.  Evans, 
and  during  the  time  the  said  [^purchaser]^  his  heirs  or 
assigns,  shall  hold  and  enjoy  the  same,  as  shall  be  fixed 
by  such  two  indifferent  persons,  or  tlieir  umpire,  to  be 
chosen  as  aforesaid ;  and  that  upon  payment  of  the  said 
sum  of  1000/.  and  interest,  and  such  furtliersum  of  money 
as  the  said  [purchaser],  his  executors  or  administraton, 
shall  be  entitled  to  receive  as  last  aforesaid,  the  ssid 
[purchaser],  his  heirs  and  assigns,  shall  stand  seised  of 
the  messuage,  lands,  and  hereditaments  hereby  bargained 
and  sold,  or  expressed  and  intended  so  to  be,  in  trust  to 
re-convey  the  same  unto  and  to  the  use  of  the  said  £. 
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£▼808,  his  beira  and  aasiffns,  anlew  the  base  fee  hereby 
created  shall  bave  previouuy  determined :  Provided  always, 
and  it  is  hereby  declared,  that  nothing  herein  contained 
disU  exclude  or  bar,  or  be  deemed  or  construed  to  ex- 
clude or  bar,  the  said  ^purchaser],  his  heirs  or  assigns, 
from  proceeding  either  at  law  or  in  equity  against  the  said 
£.  Evans,  his  executors  or  administratori,  ror  compelling 
him  or  them  specifically  to  perform  tbe  covenant  herein- 
before contained  for  perfectmg  the  tide  of  the  said  [^pur^ 
ckaier]f  his  heirs  and  assigns,  to  the  fee  simple  absolute 
in  the  said  hereditaments,  unless  tbe  said  ipurchater], 
his  heirs  or  assigns,  shall  declare  his  or  their  option  to 
determine  the  said  purchase  as  aforesaid.  In  Witness, 
&c. 


No.V. 

Conveyance  By  Bargain  and  Sale  (to  be  inrolled  in  Chan- 
cery\  by  indorsement  on  last  Deed,  for  completing  the 
Title  of  a  Purchaser  entitled  to  a  Base  Fee  under  the 
Assurance  of  a  Tenant  in  Tail  in  Remainder. 

This  Indenture,  made  the day  of ,in  the  year 

of  our  Lord  1835,  between  the  within-named  £.  Evans, 

of  the  one  part,  and  the  within-named  [purchaser'],  of  the 

other  part;  Whereas  (a)  the  within-named  W.Evans, 

the  protector  of  the  settlement  made  by  tbe  wiU  recited  RscrrAu. 

in  the  within-written  indenture,  departed  this  life  on  or  p*J***  ^  P"^" 

about  the day  of now  last  past ;  And  whereas 

the  said  £.  Evans  has  agreed  specincally  to  perform  the  Agreement  to 
covenant  contained  in  the  within- written  indenture  for  com-  perform  eo- 
pleting  the  title  of  the  said  [purchaser']  to  the  messuages,  ^"*'*** 
unda,  and  hereditaments,  by  the  same  indenture  bai> 
gained  and  sold,  or  expressed  and  intended  so  to  be: 

Now  THEREFORE    THIS    INDENTURE    WITNESSETH,  that  iu  TiSTATDV. 

{nirsuance  and  performance  of  the  said  covenant,  and  T*JJJJ'  *"  ** ' 
ui  consideration  of  the  sum  of  10s.  of  lawful  money  wiSto  por! 
of  Great  Britain  to  tbe  said  E.  Evans  paid  by  the  said  cbaier. 
[purchaser]   immediately  before  the  execution  of  these 
pKsents,  the  receipt  whereof  is  hereby  acknowledged, 
and  in  order  to  defeat  all  remainders,  reversions,  estates, 
nghte,  interests,  and  powers,  to  take  effect  after  the  de- 
termination or  in  defeasance  of  tbe  base  fee,  into  which 

(a)  Where  this  conveyance  is  not  made  by  indorsement,  the 
last  deed  should  be  recited  as  well  as  the  instrument  creating 
the  entail  to  be  barred. 

DD  2 
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604  APPENDIX. 

tbe  estate  tail  of  the  laid  £.  Enuis  waa  converted  In  Hat 
operation  of  the  within-written  indenture,  and  in  anau 
enlarge  the  baie  fee  of  the  said  [purchaser]  in  tbe  h 
ditamentf  by  the  within-written  indenture  baisained 
sold,  or  expressed  and  intended  so  to  be,  into  a  fee 
absolute,  and  to  perfect  the  tide  of  the  said  {wmreAner] 
to  the  same,  he  tne  said  £.  Evans,  under  and  by  Tntei 
and  in  pnrsiiance  of  the  powers  and  provisioiis  ^iren  bf 
and  contained  in  an  act  of  pariiaraent  made  and  pasKl 
in  the  session  of  parliament  held  in  the  3rd  and  4tfa  jmm 
of  the  reign  of  his  majesty  King  William  tbe  Food^ 
intituled  **  An  Act  for  the  Abolition  of  Fines  and  Bee»> 
series,  and  for  the  Substitution  of  more  simple  Modes  d 
Assurance,"  hath  granted,  bargained,  sold,  and  oonfimie^ 
and  by  these  presents  doth  gran^  baivain,  sell,  and  cdd- 
firm  unto  tbe  said  [purchoMcr],  his  heirs  and  assigns,  the 
messuaee,  lands,  hereditaments,  and  all  and  aingida 
other  the  premises  by  the  within-written  indentmne  hsr- 

Sjned  and  sold,  or  expressed  and  intended  so  to  be,  wdk 
eir  and  every  of  their  rights,  members,  and  atppv* 
tenances,  and  the  reversion  and  reversions,  remainder  and 
remainders,  yearly   and  other  rents,  issues,  and  profib 
of  the  same  hereditaments  and  premises,  and  every  part 
thereof,  and  all  the  estate,  right,  title,  interest,  use,  tni^ 
property,  claim,  and  demand  whatsoever  of   the  vui 
£.  Evans  in,  to,  or  out  of  the  same  hereditam^ite  and 
premises,  and  every  part  thereof:  To  have  and  to  hol» 
the  said  messuage,  lands,  hereditaments,  and  all  and  sia- 
gular  other  the  premises  hereby  bargained  and  wM,  or 
expressed  and  intended  so  to  be,  with  their  and  every  of 
their  appurtenances,  unto  and  to  the  use  of  tbe  sHd 
Covenant       [purchater']^  his  heirs  and  assigns  for  ever :  And  the  sstf 
!!¥!lu!Li^.    ^'  ^^^*  ^^^^  hereby  for  himself,  his  heirs,  executant 
.„»u^»^.    ^^^  administrators,  covenant  and  declare  with  and  to  the 
said  Ijfurcktuerjj  his  heirs  and  assigns,  that  be  die  ssid 
£.  Evans  hath  not  at  any  time  heretofore  made,  dene, 
committed,  or  executed,  or  been  party  or  privy  to  soy 
act,  deed,  matter  or  thing  whatsoever,  whereby  or  hy 
reason  or  means  whereof  the  said  messuage,  lands,  here- 
ditaments and  premises  hereby  bargained  and  sold,  cr 
expressed  and  intended  so  to  be,  or  any  of  them,  or  snT 
part  thereof,  are,  is,  can,  shall,  or  may  be  conveyed, 
assured,  imneached,    charged,  or  incumbered  in  titie, 
estate,  or  otnerwise  howsoever  (save  and  except  by  the 
within-written  indenture  and  these  presents).    Ik  Wit- 
ness, &c. 
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No.  VT. 

CoRsfeNT  of  the  Protector  of  a  Settlement  to  an  abiofute 
Di9p09ithn  hjf  a  Tenant  in  Tail  m  Rtmainder,  {See 
mUy  p.  831,  88. 42,  43.) 

To  ALL  TO  WHOM  THB8B  PaBSBNTS  BHALL  COMB,  D.  Dunn, 

<if  »  eeq.  \tke  protector}^  sends  greetiDg :  Wherbas  Creation  or 

by  indentuns  of  lease  aad  rele^se^  bearing  date  respec-  *^^^ 
tively  on  or  aboot  tbe  9th  and  10th  days  of  Match/ 18«—, 
iSt^  ireleaae  bewg  made  or  expressed  to  be  made  between 

{name^  of  partiet\  divers  messoages,  &nnB,  lands,  and 
lereditaments  in  the  several  parishes  of  A.,  B.^  and  C.,  in 
the  coun^  of  York,  in  the  said  indentures  particularly 
Boentioaed  and  described,  with  their  nf^yortenaaees,  were 
duly  oonvejred  and  assured,  [^o  the  tue  of  D,  Dunn  fit 
UfOf  vnih  remainder  to  hie  firtt  and  other  torn  in  taU,  with 
diverg  remainders  over],  And  whbreas  Edward  Dnnn,  of 
&c.  esq.  is  the  eldest  son  and  heir  of  the  body  of  the  said 
D.  Dunn,  and  under  and  by  virtue  of  the  limitations  con- 
tained in  the  said  recited  indenture  of  release,  is  entitled 
to  an  estate  tail  in  remainder  immediately  expectant  on 
the  decease  of  the  said  D.  Dunn,  of  and  in  the  mes- 
suages, farms,  lands,  and  hereditaments  comprised  in  the 
said  recited  indentures :  And  whereas,  in  oraer  to  enable  Agrctmentor 
the  said  £.  Dunn  to  defeat  all  remainders,  reversions,  protector  to 
estates,  rights,  interests,  and  powers,  to  take  effect  after  SuTpl^tiooby 
the  determination  or  in  defeasance  of  the  estate  tail  of  the  tenant  in  uii. 
said  E.  Dunn,  of  and  in  the  messuages,  farms,  lands,  and 
hereditaments  comprised  in  the  said  recited  indentures ; 
the  said  D.  Dunn,  as  the  protector  of  the  settlement  made 
by  the  same  indentures,  has  consented  and  agreed  (at  the 
request  of  the  said  £.  Dunn)  to  give  his  unqualified  con« 
aent  and  approbation,  according  to  the  divscdons  Ibr  that 
puiDose  contained  in  an  act  of  parliament  made  and  passed 
ni  the  session  of  parUanMUt  held  in  the  3rd  and  4th  years 
of  the  reign  of  hia  majesty  Kinff  William  the  Fourth,  in- 
tituied  ^  An  Act  for  the  Abolition  of  Fines  and  Recove- 
138S,  and  for  the  Snbsfcitution  of  more  snnple  Modes  of 
Asnrence,"  to  any  disposition,  csoveyanoe,  or  assurance 
hsfeafter  to  be  made  and  exeeuted  by  the  said  E.  Dunn, 
of  and  oonoeming  the  said  messoages,  farms,  lands,  and 
hereditaments  in  manner  hereinafter  expressed:  NowTbstatum. 
^HEsa  presbnts  witness,  that  in  punuance  and  per-  Protector 
fiirmance  of  said  recited  agreement,  he  the  said  D.  Dunn  Sb!orate  dia. 
doth  by  these  presents  give  and  grant  his  absolate  and  po«ition  by 

^  *  ®  tcDUitiiitiU. 
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imqaalified  consent  and  approbation  to  any  euuveyao^ 
assurance,  and  disposition,  which  shall  be  made  ai 
executed  by  the  said  £.  Dunn,  either  on  the  day  d  ]^ 
date  and  execution  of  these  presents,  or  at  any  liae 
thereafter,  of  and  concerning  all  or  any  part  or  pvtod 
the  messuages,  farms,  land^  tenements,  and  hoeils 
ments  comprised  in  and  conveyed  and  aasured  bj  fti 
hereinbefore  recited  indentures  of  lease  and  relesse,  ill 
their  and  every  of  their  appurtenances;  (a)  subject  new- 
theless  and  without  prejudice  to  the  estate  for  Hie  of  tb 
said  D.  Dunn,  of  and  in  the  same  hereditaments,  and  J 
powers,  privileges,  and  exemptions,  (except  the  power  tf 
consenting  as  protector,)  annexed  or  incident  to  mA 
estate.    In  Witness,  &c.  (b) 

(«)  Where  the  consent  is  intended  to  be  confined  to  psicrf 
the  property  comprised  io  the  settlement,  there  most  utnaii^ 
be  a  description  of  the  paroela,  to  the  disposition  whereof  ike 
consent  is  to  spply. 

(6 )  This  deed  roust  be  inroUed  in  Chancery  at  or  hek^ 
the  time  of  the  inrolmeot  of  the  deed  of  disposition  hj^ 
tenant  in  tail.    {AnU,  p.  332,  s.  46.) 


No.  VII. 

Consent  of  the  Protector  of  a  Settlement  to  a  pariiadff 
DisposUUfn  by  a  Tenant  in  TaU  in  Remainiler,  (&> 
ante,  p.  331,  s.  43.) 

To  all  to  whom  these  presents  shall  comb,  J^ 
Jones,  of  &c.  {^the protector],  sends  greeting :  Wastus 
[recital  qf  deed  or  will  creating  the  entail  under  vM 
J.  Jonet  is  tenant  for  life,  toith  remainder  to  D.  JoKffi^ 
lUciulofin-  taUf  with  divert  remainders  over]  :  And  wrbrbas  a  mv 
tended  mtr.  TOBffe  has  been  agreed  upon  and  is  intended  to  be  shotif 
leunt  in  talL  ^^  8^^  Solemnized  between  the  said  D.  Jones  and  Lncy 
Gay,  of  &c.  spinster,  and  upon  the  treaty  for  msxk  istf- 
riace  it  was  agreed  that  the  said  D.  Jones  should  aettk 
and  assure  the  messuages,  lands,  and  heredltsmeitt 
mentioned  and  comprised  in,  and  intended  to  be  O0V' 
yeyed  and  assured  by,  the  indentures  of  lease  and  ides* 
hereinafter  mentioned  [or  recited],  to  the  uses,  upon  ID^ 
for  the  trusts,  intents,  and  purposes,  and  with,  imder,  soi 
subject  to  the  powers,  provisoes,  agreements,  and  dedt- 
rations  in  the  same  indenture    df  release   eijKesiA 
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ledaredi  and  contained  of  and  concerning  the  same 

berediUunents :  And  whereas,  in  order  to  enable  the  Protector*^ 

Mid  JD.  Jones  to  make  such  disposition,  settlement,  and  22^^,^"'  *^ 

BflBorance  as  are  contained  in  the  indentures  of  lease  and 

release     hereinafter   mentioned  [or   recited],    the    said 

J.  Jones,  as  the  protector  of  the  settlement  made  by  the 

•aid  [deed  or  toiU  creating  the  entaiTVt  has  consentea  and 

agreed  (at  the  request  of  the  said  D.  Jones)  to  give  his 

consent  and  approbation,  according  to  the  directions  for 

that  purpose  contained  in  an  act  of  parliament  made  and 

passed  in  the  session  of  parliament  held  in  the  3d  and 

4ih  ye&n  of  the  reign  of  his  majesty  King  William 

the  Fourth,  intituled  *<  An  Act  for  the  Abolition  of  Fines 

and  Recoveries,  and  for  the  Substitution  of  more  simple 

Modes  of  Assurance,"  to  the  conveyance,  disposition,  and 

assurance  intended  to  be  made  by  the  indentures  of  lease 

and   release  hereinafter  mentioned  [or   recited.]     [It 

keing  obviouM  tkai  the  deed  of  content  and  the  atntrance  to 

fohich  it  rdert  ihould  be  connected  with  certainty t  it  will 

he  adoitabU  in  tome  catet  to  recite  in  the  former  to  much 

cfthe  latter  at  will  thow  the  parcelt  intended  to  be  in- 

eluded^  and  the  propoted  limitationt  at  followt'] :     And  R«eital  of  im 


_   by  indentures  of  lease  and  release  already  pre-  JJIJJjJ*  "**'*•* 
pared  and  ingroesed,  but  intended  to  be  executed  after 
die  execution  of  these  presents,  the  lease  bearing  even 
date  with  these  presents,  and  the  release  bearing  date 
the  day  next  after  the  day  of  the  date  of  these  pre- 
aeatSy   snd  made  or  expressed    to    be   made  between 
[namet  and  detcription  of  ptwtiet] ;  All  those  [detcription 
of  parcelt'],  are  intended  to  be  conveyed  and  assured  by 
&e  said  D.  Jones,  unto  the  said  (the  trutteet  of  the 
intended tettlement']  and  their  heirs;  To  hold  the  same 
onto  the  said  [trutteet']  and  their  heirs,  (subject  to  the 
estate  for  life  of  the  said  J.  Jones,)  to  the  use  &c.  [tet 
forth  the  luet] ;  Now  thbsb  presents  witness,  that  in  Tistatov. 
parsuance  and  performance  of  the  said  recited  agreement  ^"j^jl^^to  a 
on  the  part  of  the  said  J.  Jones,  he  the  said  J.  Jones,  as  particaiar 
ach  protector  as  aforesaid,  doth,  by  these  presents,  give  <*i«potUion. 
and  grant  his  consent  to  such  conveyance,  assurance,  and 
dispoittiony  as  are  intended  to  be  made  and  contained 
[where  the  intended  tettlement  it  not  recited]  in  certain 
indentures  of  lease  and  release  already  prepared  and 
ingroesed,  but  intended  to  be  executed  after  the  exe- 
cution of  these  presents,  the  lease  bearing  even  date  with 
these  presents,  and  the  release  bearing  £ite  the  day  next 
after  tiie  day  of  the  date  of  tliese  presents,  and  made,  or 
expressed  to  be  made,  between  [namet  and  detcriptiont  of 
partietj]  [or  where  the  intended  tettlement  it  recited,  in 
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and  by  the  said  recited  indentures  of  lease  and  rdem,^ 
of  and  concerning  the  messuages,  lands,  and 
xnents,  in  the  same  indentures  particularly   mentioBBl] 
and  described,  and  intended  to  be  thereby  granted 
CoMcnicoa-  released:   Provided  always  and  it  is  hereby  dedaie^^ 
ficaiar^dCD»-  *^*'  *^*  consent  hereby  or  intended  to  be  b^^y  gi^ 


•itioo.  SB  confined  to  the  conveyance,  assurance,  and 

lastly  hereinbefore  referred  to,  and  shall  not  extea^ 
nor  be  deemed  or  construed  to  extend  to  any  other 
conveyance,  assurance,  or  disposition  made  or  execatti 
or  to  be  made  or  executed,  by  the  said  D.  Jones^  of  bI 
concerning  the  said  hereditaments,  or  any  part  theraif 
nor  prejudice  or  afiect  the  estate  for  life  of  the  said  J. 
Jones,  or  any  power,  privilege  or  exemption  (excef^  the 
power  of  consenting  as  protector)  annexed  or  incadent  t» 
such  estate.     In  Witness,  &c.  (a) 

(a)  This  deed  must  be  inrolled  in  Chancery  at  or  befiwe  C&e 
time  of  the  iorolment  of  the  deed  of  disposition  by  the 
in  tail.    (See  ones,  p.  332,  s.  46.) 


No.  VIII. 

Consent  of  the  Protector  of  a  Settlement  of  CmfhoUi 
to  an  absolute  Dit^ition  6y  a  Tenant  in  Taifim  Rt- 
mainder,    {See  ante,  p.  339.) 

To  all  to  whom  these  frssents  shall  come,  A.  B.  tf 
Creation  or  &c.  esq.  [the  protector"]  sends  greeting:  WnaaKAS 
entail.  under  and  oy  virtue  of  the  last  will  and  teatament  of 

[tettatar']  bearing  date  the day  of 18 — ,  Ae 

said  A.  B.  is  tenant  for  life  of  the  copyhold  messuages, 

lands  and   hereditaments  hereinafter   mentioned,    wiA 

remainder  to  C.  D.  and  the  heirs  of  his  body,  with  divers 

Admiwion  of  remainders  over ;  And  whekeas,  at  a  court  held  in  and 

lenani  for      {q^  the  manor  of  Dale  in  the  county  of ^  the  ssid 

A.  B.  was  admitted  tenant  under  and  by  virtQe  of  the 

will  of  the  said  Itestator']  to  diven  messuages,  land^ 

tenements  and  hereditaments  holden  of  the  said  manor 

by  copy  of  court  roll.  To  hold  the  same  to  the  said  A.  K 

and  his  assigns  during  the  term  of  his  natural  lift^ 

according  to  the  fbnn  and  effect  of  the  will  of  the  ssid 

Protector*!     Itettotof^;    And  whereas  the  said  {tenant  in  tail  ts 

xgreeniMt  to  remainder]  is  desirous  of  acquiring  an  absohlte  estate  of 

consent.        inheritance  in  fee  simple  in  remainder,  according  to  Ae 
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om  of  the  manor  of  Dale  aforesaid,  expectant  and  to 
i  effect  in  possession  on  the  decease  of  the  said  A.  B. 
lid  in  ihe  siud  copyhold  hereditaments  and  premises, 
.  hath  applied  to  and  requested  the  said  A.  6.,  as  the 
beeCor  if  the  settlement  made  hy  the  said  recited  will, 
lOHBent  to  an  absolute  disposition  of  such  remainder 
Ihe  said  [tenant  in  tail  in  remainder]  in  compliance 
\k  the  directions  for  that  purpose  given  by  an  act  of 
Bament    passed  in   the  session  of  parliament  held 
the  third  and   fourth  years    of   the    reign  of  his 
jesty  King  William  the  Fourth,  intituled,  "  An  Act 
the  Abolition  of  Fines  and  Recoveries,  and  for  the 
wtitation  of  more  simple  Modes  of  Assurance;"  and 
I  said  A.  B.  has  agreed  to  give  such  consent  in  manner 
einafter  expressed :  Now  these  presents  witness,  Tmtatox. 
t  the  said  A.  B.  as  such  protector  as  aforesaid,  and  in  ^'JJIJ^^^ 
iqiliance  with  the  directions  for  that  purpose  contained  ditpotiUon  by 
tfie  aaid  act  of  parliament,  doth  by  these  presents  give  remainder- 
i  grant  his   absolute   and   unqualified  consent  and™*''* 
pnmatkm  to  any  disposition  or  surrender,  dispositions 
■orrenders,  which  shall  be  made  and  passed  by  the 
id  [tenant  in  tail  in  remainder]  either  on  the  day  of  the 
te  and  execution  of  these  presents,  or  at  any  time 
areafter,  according  to  the  custom  of  the  said  manor,  of 
d  eoncemlng  all  or  any  part  or  parts  of  the  messioges, 
ftda,  tenements  and  hereditaments  to  which  the  said 
.  B.  was  admitted  tenant  as  aforesaid  (subject  and  with- 
it  prejudice  to  the  estate  for  life  of  the  said  A.  B. 
orein)  to  and  for  such  uses,  trusts,  intents  and  purooses 
I  io  and  by  any  such  disposition  or  surrender,  or  dtspo- 
dona  or  surrenders,  shall  be  expressed,  declared  and 
Btained  of  and  concerning  the  same.    In  Witness,  &c 


Memorandum  to  be  indorsed  on  last  Deed, 

ly  £.  F.,  steward  of  the  within-mentioned  manor  of 
lale,  do  hereby  acknowledge  that  the  within-written 
aed  poll,  under  the  hand  and  seal  of  the  within-named 
L  B.  was  produced  to  me  before  any  surrender  in  pur- 
Muce  thereof  was  made  by  the  within-named  [tenant 

■  tet/].    WitnetB  my  hand  this day  of 18 — . 

[Signature  of  K  F,] 


D  D  5 
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FvETHBE  MBMoaANDUM  to  be  Moncd  am  last  BmL 


I,  the  above-named  £.  F.,  do  hereby  testify  ^ 
within-written  deed  poll,  and  the  aboVe  menu 
indorsed  thereon,  have  been  duly  entered  on  the 
rolls  of  the  within-mentioned  manor.    Witness  07 
this day  of 18—.    ISigmOure  ^R  f.]  (•) 

(a)  See  anU,  p.  339,  s.  51,  requiring  the  above 
dams  to  be  indorsed  on  the  deed  of  consent. 


No.  IX. 

Surrender  out  of  Court  by  a  Tenant  m  Tail  i 
mainder,  in  order  to  acquire  a  Bate  Fee, 

''*"*iii  TH?^^*'  )  Be  it  rbmbmbbrbd,  that  on  the 
CooNTT  or  — .  i  day  of  — ,  in  the  year  of  oar 

18 — ,  A.  B.  of  &c.  came  before  me, ,  depatyit 

of  the  said  manor  and  courts  thereof,  and  in  orier 
well  to  defeat  the  estate  tail  of  the  said  A.  B.  ia  the 
suages,  lands,  and  hereditaments  hereinafter 
as  to  acquire  a  base  fee  therein  in  remainder  imi 
eacpaatant  upon  the  decease  of  [the  tenant  for  lye]  lie 
said  A.  B.,  under  and  by  virtue  and  in  pursnanee  d 
powers  and  provisions  for  that  purpose  given  V]f  ■• 
contained  in  an  act  of  parliament  made  and  psffs' ' 
the  session  of  parliament  held  in  the  third  and  IM 
years  of  the  reign  of  his  Majesty  King  WiDisin  Ai 
Fourth,  intituled  <'  An  Act  for  the  Abolition  of  ftg 
and  Recoveries,  and  for  the  Substitution  of  moie  ffF 
Modes  of  Assurance,"  did  out  of  court,  according  to  v 
custom  of  the  said  manor,  surrender  out  of  his  btt&"|* 
the  hands  of  the  lord  of  die  said  manor,  by  the  hsn^* 
me  the  said  deputy  steward,  by  the  rod,  in  the  {h**** 

and  testimony  of a  credible  person  atteslii^g  "J 

same,  All  and  every  the  messuages,  lands,  tenement**^ 
hereditaments  whatsoever  of  him  the  said  A.  B.  ^tiv* 
of  the  said  manor  by  copy  of  court  rolL  with  their  v 
every  of  their  rights,  members,  privil^ies  and  ^''{ff^ 
nances.  And  the  reversion  and  reversions,  remsinder  iV 
remainders  thereof;  And  also  all  the  estate,  light^  ^ 
interest,  use,  trust,  inheritance,  property,  claim  *^j^ 
mand  whatsoever,  legal  and  equitable,  of  him  the  a* 
A.  B.  of,  in,  to,  or  out  of  the  same  premises,  eveiy  <r  ii^ 
part  thereof,  with  the  appurtenances,  To  the  use  flf  t*^ 
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id  A.  S.  his  hein  and  assigns  for  ever,  in  remainder  im- 
ediatelj  expectant  upon  the  decease  of  the  said  [tenant 
r  li/e~\  and  according  to  the  custom  of  the  said  manor. 

[Signature  of  A.  jB.] 

iken  and  accepted  the  — — -  day  of 
^— ^  18—,  by  me,  [Signature  qf  Deputy  Stewardj'\ 

Deputy  Steward  of  the  said  Manor. 

In  ihe  preaence  of  [Signature  of  TTi/neM.] 


No.X. 

luRRBKDBR  cfut  of  Cowt  by  a  Tenant  in  Tail  in  Re- 
nminderwith  the  Content  qf  the  Protector  of  the  Settle- 
^ftCHt^for  the  purpote  of  acquiring  an  Eitate  in  Fee  in 
Remeunder, 

"^"  «  TH?****'^  Whereas  [recitaU  of  deed  or  toUl  under 

CouMTT  OF .  )  which  A.  B.  it  tenant  for  life,  with  re' 

mainder  to  CD.  in  tail,  with  divert  remaindert  over — 
of  admitdon  of  A.  B.  and  of  protector* t  agreement  to 
tonseni,  ante,  p.  608,  609.]    Now  therefore  be  it  rg- 

MRMBBRRD,  ^t  on  the day  of ,  in  the  year  of 

OQt  Lord  18 — ,  the  said  C.  D.  came  before  me  , 

Meward  of  the  said  manor  and  courts  thereof,  and  in 
order  as  well  to  defeat  the  estate  tail  of  the  said  C.  D. 
in  ihe  messuages,  lands  and  hereditaments  hereinafter 
mentioned,  and  all  remainders,  reversions,  estates,  rights, 
interests,  and  powers,  to  take  effect  after  the  determina- 
tion or  in  defeasance  of  such  estate  tail  as  to  acquire  an 
estate  of  inheritance  therein  immediately  expectant  upon 
the  decease  of  the  said  A.  B.,  he  the  said  C.  D.,  under  and 
by  virtue  and  in  pursuance  of  the  ^wers  and  provisions 
foe  that  purpose  given  by  and  cont^med  in  the  said  act  of 
padiament,  did  out  of  court,  according  to  the  custom  of 
the  said  manor,  and  with  the  consent  of  the  said  A.  B., 
signified  by  his  signature  of  this  memorandum  of  suiren- 
der,  in  compliance  with  the  direction  for  that  purpose 
contained  in  the  said  act  of  parliament,  surrender  out  of 
the  hands  of  the  said  C.  D.  mto  the  hands  of  the  lord  of 
the  said  manor,  by  the  hands  of  me  the  said  steward,  by 

the  rod,  in  the  presence  and  testimony  of a  credible 

person  attesting  the  same.  All  and  every  the  messuases. 
unds,  tenements  and  hereditaments  whatsoever  of  him 
the  said  C.  D.  holden  of  the  said  manor  by  copy  of  court 
1^  with  Uielr  and  every  of  their  rights,  memoers,  privi- 
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leges  and  appurtenances,  And  the  revenion.  azul 
nons,  remainder  and  remamders  thereof^  Ajid  aloD  aS  Ae 
estate,  ri^t,  title,  interest,  use,  trust,  inheritaiice,  fn- 
perty,  claim  and  demand  whatsoever,  legal  and  equbaUer 
of  him  the  said  C.  D.,  of,  in,  to,  or  out  of  the  aaxne  jKt- 
mises,  every  or  any  part  thereof,  with  the  sppurtensDco, 
To  the  use  of  the  said  C.  D.  his  heirs  and  —ajgns  far 
ever,  in  remainder  immediately  expectant,  and  to  tib 
effect  in  poasession  on  the  decease  of  the  said  A.  B^  a^ 
cording  to  to  the  custom  of  the  said  manor. 

A.  B.  [Protector  t  si^gnotene.] 

C.  D.  iSignattire  of  Tenani  m  TmL] 

Taken  and  accepted  the  —  day  of 

18 — ,  by  me  ISignalure  of  Steward,'] 

Steward  of  the  said  Maoior. 

In  the  preseooe  of  [S^gM^urs  rf  WUhcu.'] 


No  XI. 

SuRRENDsa  out  of  CouTt  hv  a  Married  WamaHf  Temti 
in  Taily  and  her  Husband,  to  the  Use  of  a  Furchaser, 

ReeUti  of      ***'^JJ*h?^*'*'  \  ^=«»'5A»  ['*«  testator]  beiz^  at  tb 

eBuii"***"*  CooMTT  o» J  time  of  the  execution  of  his  wm  hcRin- 

after  recited,  and  also  at  his  decease,  seised  of  an  estak 
of  inheritance,  according  to  the  custom  of  the  said  manor, 
of  and  in  the  copyhold  hereditaments  hereinafter  mei- 
tioned,  duly  made,  signed  and  published  his  last  wiD  aai 

testament  in  writing,  beuine  aate  the day  of 

18—,  and  thereby  gave  and  devised  all  and  eveiT  the 
messuages,  lands,  tenements,  and  hereditaments,  of  faiia 
the  said  \Jtestator]  situate,  lying,  and  being  in  die  parish 

of m  the  county  of ,  and  in  any  town,  psxisfe^ 

or  place  thereto  next  or  near  adjoining,  unto  Maiy  Jonei^ 
spinster,  and  the  heirs  of  her  oody  lawfiiUy  iaauing,  snd 
in  default  of  such  issue  the  said  [testator]  gave  and  de- 
vised the  same  hereditaments  as  therein  mentioned;  An 
A  imiMioB  of  WHEREAS  the  said  [testator]  departed  this  life  on  or  about 

devinee.         the day  of 18—,  without  having  altered  or 

revoked  his  said  will;  And  whereas  at  a  conrt  held  ia 

and  for  the  said  manor  on  the day  of 18—, 

the  said  Mary  Jones  was  admitted  tenant  under  and  br 
virtue  of  the  will  of  the  said  [testator]  to  the  copyfadd 
hereditaments  and  premises  so  devised  to  her  as  afbresaid; 
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Fo  bold  to  her  the  said  Mary  Jones  and  the  heirs  of  her 
body,  according  to  the  form  and  efiect  of  the  said  recited 
will,  at  the  wiU  of  the  lord  and  according  to  the  custom 
of  the  said  manor;  And  whereas  the  said  Mary  Jones, 

on  the day  of 18 — ,  intennarried  with,  and  is 

DOW  the  wife  of  A.  B.  of  &c.,  esq.;  Now  therefore  be 

I?  mEMEM9EREi>9  that  on  the  -: —  day  of in  the  year 

df  our  Lord  18 — ,  the  said  A.  B.  and  Mary  his  wife,  copy- 
hold tenants,  or  one  of  them,  a  copyhold  tenant  of  the 

said  manor,  came  before  me steward  of  the  said 

manor  and  the  courts  thereof,  and  in  order  to  defeat  the 
estate  tail  of  the  said  [married  womati^  in  the  said  heredi- 
taments, and  all  remainders,  reversions,  estates,  rights, 
mteresta  and  powers,  to  take  effect  after  the  determination 
or  in  defeasance  of  such  estate  tail,  (and  in  consideration 

of  the  sum  of  £ of  lawful  money  of  Great  Britain 

to  the  said  A.  B.  and  Mary  his  wife  in  hand  well  and 
tnily  paid  by  [name  and  description  of  purchater]  in  full 
for  the  absolute  purchase  of  the  said  hereditaments  and 
of  the  inheritance  of  the  same  in  possession,  according  to 
the  custom  of  the  said  manor,)  they  the  said  A.  B.  and 
Mary  his  wife,  under  and  by  virtue  and  in  pursuance  of 
&e  powers  and  provisions  for  that  purpose  given  by  and 
contained  in  an  act  of  parliament  made  and  passed  m  the 
session  of  parliament  held  in  the  third  and  fourth  years 
of  the  reign  of  his  maiesty  King  William  the  Fourth, 
intitnled  ''An  Act  for  the  Abolition  of  Fines  and  Reco- 
veries, and  for  the  Substitution  of  more  simple  Modes  of 
Assnrance,"  (the  said  [married  xvoman']  being  first  solely 
tod  secretly  examined,  apart  from  her  said  husband, 
touching  her  consent  to  pass  this  surrender,  and  freely  and 
voluntarily  consenting  thereto,)  did  out  of  court,  accord- 
ing to  the  custom  of  the  said  manor,  surrender  out  of 
their  and  each  of  their  hands  into  the  hands  of  the  lord 
of  the  said  manor,  by  the  hands  of  me  the  said  steward, 
by  the  rod,  in  the  presence  and  testimony  of ,  a  cre- 
dible person  attesting  the  same.  All  and  every  the  mes- 
SQafi»8,  lands,  tenements,  and  hereditaments  whatsoever 
of  mem  the  said  A.  B.  and  Mary  his  wife,  and  each  of 
them,  holden  of  the  said  manor  by  copy  of  court  roll, 
with  their  and  every  of  their  rights,  members,  privil^es, 
and  appurtenances;  And  the  reversion  and  reversions, 
remainder  and  remainders,  yearly  and  other  rents,  issues, 
and  profits  thereof;  And  also  aU  the  estate,  right,  title, 
interest,  use,  trust,  property,  claim,  and  demand  whatever, 
le^  and  equitable,  of  them  the  said  A.  B.  and  Mary  his 
wife,  and  each  of  them,  of,  in,  to,  or  out  of  the  same  pre- 
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miiei,  every  or  any  part  thereof,  with  the  appiixtmaaecs; 
To  the  only  use  and  behoof  of  the  said  [^purdkattr],  \a 
heirs  and  assigns  for  ever,  absolutely,  and  widwataBf 
manner  of  condition  whatsoever. 

[Signaturet  of  HuAand  mid  W^'] 

Taken  and  accepted  the day  of ,  18 — j  (Ae 


said  [married  woman]  being  first  solely  and  secrcA^ 
examined^  apart  from  her  said  husband,  tooching  ha 
consent  to  pass  this  surrender,  and  freely  and  vwn- 
tarily  consenting  thereto)  by  me, 

[Signatttre  of  Stewanf], 
Steward  of  the  said 

In  the  presence  of  [Signature  of  WitnessJ] 


No.  XII. 

Release  by  two  Equitable  Tenants  in  Common  in  Tai 
of  Cojn/holdSf  which  had  been  previously  surrendered  % 
an  Heir  at  Law  to  a  Purchaser,  and  Covenants  fir 
Title,  (a) 

Parties.         This  Indenture,  made  the  — >— -  day  of ,  a.  d.  18—, 

between  John  Fox,  of  &c.,  eldest  son  and  h^r  at  law  of 
W.  Fox,  late  of  &c.,  gent.,  deceased,  by  Mary  his  Isle 
wife,  before  Mary  May,  spinster,  also  deceased,  of  tbe 
first  part;  Edwazd  Fox,  of  &c.,  the  only  other  child  of 
the  said  W.  Fox,  by  the  said  Mary  his  wife,  of  the  secood 
part,  and  [purchaaer]  of  the  third  part :  Whereas  [reatd 
qf  settlement,  whereby  freehold  estates  were  limits  to  W, 
Fox  for  life,  with  remainder  to  his  children  by  Afary  hu 
wife,  as  tenants  in  common  in  tail.']  And  the  said  [settler] 
did,  by  the  said  indenture  now  in  recital,  covenant  to 
surrender  all  and  singular  the  copyhold  messuages,  landt, 
tenements,  and  hereditaments,  of  him  the  said  [seltilor] 

holden  of  the  manor  of  Dale,  in  the  county  of ;  To 

the  uses  thereinbeforededaredconcemingthe freehold her^ 
ditaroents  therebv  granted  and  released,  or  as  near  fhoeto 
as  the  tenure  of  the  same  copyhold  hereditaments  wooU 
permit :  And  whereas  no  surrender  of  the  said  copyhold 
hereditaments  has  ever  been  made  in  pursuance  of  the 


Recital  of 
oovenant  to 
Murciider 
oopyholdc 
to  Diet  or  a 
Mttlcmeot. 


Tbat  BO  rar* 
rcoder  wat 
nade  in  par- 


(a)  This  precedent  is  framed  with  reference  to  the  ststntes 
3  &  4  Will.  4,  c.  74.  s.  53,  ante,  p.  341,  and  4  &  5  Vict 
c.  ftl,  s.  3,  ant§,  p.  6>65.    See  9  Jarm.  Convg.  490.  note. 
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•aid  recited  covenant,  although  the  same  hereditaments  sunee  of  the 
thereby  became  subject  in  equity  to  the  uses  declared  by  «ov«B*n^ 
the  said  recited  indenture  of  settlement :  And  whereas  Death  or 
the  said  IteUlor]  departed  this  life  on  the  6th  day  of  May,  '^^^'* 
1830,  leaving  the  said  J.  Fox  and  £.  Fox  the  only  chu- 
dren  of  the  marriage  between  the  said  W.  Fox  and  Maiy 
his  wife,  and  thereupon  the  said  J.  Fox  and  £.  Fox 
became  entitled  under  and  by  virtue  of  the  limitations 
contained  in  the  said  recited  indenture  of  release,  to  all 
tiie  fireehold  and  copyhold  hereditaments  thereby  granted 
and  released,  and  covenanted  to  be  surrendered  as  afore- 
said, aa  tenants  in  common  in  tail :  And  whereas  at  a  Admiuioa  of 
coiirt  held  in  and  for  the  said  manor  of  Dale,  on  the  1st  Jj{j^  ^^y 
day  of  November,  1830,  the  said  J.  Fox  was  admitted 
tenant,  as  the  eldest  son  and  heir,  according  to  the  custom 
of  the  said  manor,  of  the  said  [le/^/or],  to  dl  and  singular 
the  copyhdd  hereditaments  hereinafter  described,  To  hold 
the  same  to  him  the  said  J.  Fox,  his  heirs  and  assigns 
for  ever,  at  the  will  of  the  lord  of  the  said  manor,  accord- 
ing to  the  custom  of  the  said  manor,  by  and  under  the 
rents,  suits,  and  services  therefore  due  and  of  right  accus- 
tomed to  be  paid  and  performed :  And  whereas  the  said  Contnict  for 
{jpurcha$er]  nas  contracted  and  agreed  with  the  said  ?<"'>'»*«• 
J^  Fox  and  £.  Fox  for  the  absolute  purchase  of  the  mes- 
suage or  tenement,  and  inclosures  of  land  hereinafter 
described,  and  the  inheritance  thereof  in  possession,  ac- 
cording to  the  custom  of  the  manor  of  Dale  aforesaid, 
free  from  all  incumbrances,  at  or  for  the  price  or  sum  of 
600/. :  And  whereas,  in  pursuance  of  the  said  recited  Sarrender  by 
contract,  at  a  court  held  in  and  for  the  manor  of  Dale  Jjjj^*^  ^^^ 
aforesaid,  on  the  day  of  the  date,  but  before  the  sealing 
and  delivery  of  these  presents,  the  said  J.  Fox  did  sur- 
render into  the  hands  of  the  lord  of  the  said  manor, 
according  to  the  custom  thereof,  All  that,  &c.  [parceW^ 
To  the  use  of  the  said  [purcActsf  r],  his  heirs  ana  assigns 
for  ever,  according  to  the  custom  of  the  said  manor;  and 
the  said  [^jmrchaser]  was  thereupon  admitted  tenant  to 
the  said  messuage  or  tenement,  and  inclosures  of  land 
hereinbefore  described,  and  so  surrendered  to  his  use  aa 
aforesaid,  To  hold  the  same  unto  the  said  Ipurchater]^ 
his  heirs  and  assigns  for  ever,  according  to  the  custom  of 
the  said  manor,  by  the  rents  and  services  therefore  due, 
and  of  right  accustomed  to  be  paid  and  performed :  And  Agrfenitiit  to 
WRBEEAs  it  hath  been  agreed  that  the  said  J.  Fox  and  ^^Jjjj*}^ 
£.  Fox  should  execute  such  release  and  conveyance  as  covenanu. 
are  hereinafter  contained,  for  the  purpose  of  barring  all 
equitable  estates  or  interests  in  tail,  and  all  remainders 
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and  reTenions  thereupon  expectant  or 

tubsuting  or  capable  of  taking  effect  in  the  said  copybflld 

hereditaments  so  surrendered  to  the  use  of  the  aaid  [pt^^ 

chater'}  as  aforesaid,  under  or  by  virtue  of  the  ooreoant 

contained  in  the  said  recited  indenture  of  settlenoent,  and 

that  the  said  J.  Fox  and  £.  Fox  should  enter  into  mi^ 

TtsTATUM.    covenants  as  are  hereinafter  contained:  Now  this  Is- 

lUicne  by     DfiNTuas  WITNESSETH,  that  in  further  pursuance  wad 

ircommM!    formance  of  the  said  recited  contract,  and  in 

of  the  sum  of  300/.  (part  of  the  said  purchase-moiiej  of 
600/.)  of  lawful  money  of  Great  Britain,  to  the 
J.  Fox  paid  by  the  said  [ptrrcAoter]  at  or  before  the 
ing  and  delivery  of  these  presents,  and  also  in  cons  ~ 
tion  of  the  sum  of  300/.  of  like  lawful  money  (resadue  of 
the  said  purchase  money  of  600/.)  to  the  said  £.  Fox  paid 
by  the  said  fpurcha$er]  at  the  same  time,  the 
receipts  of  wbich  said  sums  of  300/.  and  300/.  (i 
togetner  the  said  sum  of  600/.)  in  full,  for  the 
purchase  of  the  said  messuage  or  tenement,  and 
cures  of  land  hereinbefore  described,  and  the  inheritanee 
thereof,  according  to  the  custom  of  the  said  manor,  the  asid 
J,  Fox  and  £.  Fox  do  hereby  respectively  acknowledge^ 
and  of  and  from  the  same  sums  of  300/.  and  300/.,  and 
every  part  thereof  respectively,  do  and  each  of  them  dodi 
hereby  acquit,  release,  and  discharge  the  said  [fmrchmer\, 
his  heirs,  executors,  administrators  and  assigns  fov  cfver; 
and  for  the  purpose  of  defeating  and  destroying  the  equi- 
table or  other  estates  tail  of  the  said  J.  Fox  and  FL  Fas, 
of  and  in  the  messuage  or  tenement  and  inckwures  of  land 
hereinbefore  described,  and  intended  to  be  hereby  bar- 
gained and  sold,  and  all  remainders,  rex'eraiona,  estates^ 
riehts,  interests  and  powers  to  take  effect  after  the  deter- 
nunation  or  in  defeasance  of  such  estates  tail;  and  in 
order  to  limit  and  assure  the  inheritance  in  the  same 
hereditaments,  according  to  the  custom  of  the  said  manor, 
unto  and  to  the  use  of  the  said  [^pwchaser]^  his  heiia  and 
assigns,  they  the  said  J.  Fox  and  £.  Fox,  under  and  by 
virtue  and  in  pursuance  of  the  powers  and  provisioDS 
for  that  purpose  given  by  or  contained  in  an  act  of  parlia- 
ment made  and  passed  in  the  session  of  parliament  hdd 
in  the  third  and  fourth  years  of  the  reign  of  his  Majesty 
King  William  the  Fourth,  intituled  *<An  Act  for  the 
Abolition  of  Fines  and  Recoveries,  and  for  the  Substitu- 
tion of  more  simple  Modes  of  Assurance,"  have  and  each 
of  them  HATH  granted,  disposed  of,  released,  and  con- 
firmed, and  by. these  presents  made  in  pursuance  of  an 
act  passed  in  the  session  of  parliament  held  in  the  foorth 
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nd  fifth  3rearB  of  the  reign  of  her  Majesty  Queen  Victoria, 
lUtuIed,  "  An  Act  for  rendering  a  Release  as  effectual 
nr  the  Conveyance  of  Freehold  Estates  as  a  Lease  and 
Idease  hy  the  same  Parties/'  do  and  each  of  them  doth 
renty  dispose  of,  release,  and  confirm  unto  the  said  [pur- 
httser]  his  heirs  and  assigns,  the  messuage  or  tenement 
nd  inclosures  of  land  hereinbefore  described,  and  to 
rhich  the  said  [purcAoier]  hath  been  so  admitted  tenant 
I  aforesaid,  together  with  all  and  every  the  rights,  mem- 
en^  and  appurtenances  thereunto  belonging  or  apper- 
lining,  or  tnerewith  used  and  enjoyed;  And  the  rever- 
ioQ  and  reversions,  remainder  and  remainders,  yearly  and 
tber  rents,  issues  and  profits  thereof;  And  all  the  estate, 
ight,  title,  interest,  property,  claim,  and  demand  what- 
ever at  law  or  in  equity,  of  them  the  said  J.  Fox  and 
«.  Fox,  and  of  each  of  them,  in,  to,  and  out  of  the  same 
ereditaments  and  premises,  and  every  part  thereof,  To 
lAVE  AND  TO  HOLD  the  Said  messuage  or  tenement,  in-  Habendnm. 
iosures  of  land,  and  all  and  singular  other  the  heredita- 
ments and  premises  hereby  granted  and  released,  or 
xpressed  and  intended  so  to  be,  and  every  part  thereof, 
nth  the  appurtenances,  unto  and  to  the  use  of  the  said 
PurcAaserJ  his  heirs  and  assigns  for  ever,  subject  never- 
oeless  to  the  rents,  suits,  and  services  therefore  due  and 
fright  accustomed  to  be  paid,  rendered,  and  performed : 
Ihd  each  of  them  the  said  J.  Fox  and  E.  Fox,  so  for  as  CownMU 
ehUes  to  his  undivided  moiety  or  equal  half  part  or  share  ^^  *^^  *' 
f  and  in  the  messuage  or  tenement  and  inclosures  of  land 
lereby  granted  and  released,  or  expressed  and  intended 
0  to  be,  and  the  right  to  assure,  quiet  enjoyment,  freedom 
nnn  incumbrances,  and  further  assurance  thereof  respeo- 
l^ly,  doth  hereby  for  himself  respectively,  his  respective 
>^irB,  executors,  and  administrators,  covenant  and  agree 
nth  the  said  {^purchaser"],  his  heirs  and  assigns,  in  man- 
er  following,  (tliat  is  to  say,}  that  notwithstanding  any 
ct,  matter,  or  thing  whatsoever,  at  any  time  heretofore 
ude,  done,  committed,  or  knowingly  suffered  to  the 
ontraiy,  by  them  the  said  J.  Fox  and  £.  Fox,  or  either 
f  them,  or  by  the  said  Isettlor]^  they  the  said  J.  Fox  and 
S.  Fox,  or  one  of  them,  at  the  time  of  passing  the  said 
ecited  surrender  to  the  use  of  the  said  [purchaser],  his 
>^  and  assigns,  as  aforesaid,  and  of  the  execution  of 
bese  presents,  liave  or  hath  or  had  good  right,  full  power, 
od  lawful  and  absolute  authority  to  surrender  or  other- 
nse  assure  the  said  messuage  or  tenement,  inclosures  of 
ttd,  and  hereditaments  hereuibefore  described,  with  their 
ppurtenancesy  to  the  use  of  the  said  [purcA<iser],  his 
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hdn  and  assigns  for  ever,  in  manner  aforesaid,  soi 

according  to  the  true  intent  and  meaning  of  the  one 

QoieioO^-  surrender,  and  of  these  presents:  And  also,  that  it  sh^ 

l>e  lawful  for  the  said  ipurchaser],  his  heirs  and  asognii 

from  time  to  time,  and  at  all  times  hereafter,  peacab^ 

and  quietly  to  enter  into  and  upon,  and  to  have,  ImU 

use,  occupy,  ppssess,  and  enjoy  the  said  messuage  ff 

tenement,  mdosures  of  bind,  and  hereditaments  henss- 

before  described,  and  hereby  granted  and  released,  a 

expressed  and  intended  so  to  be,  and  every  part  thot^ 

with  the  appurtenances,  and  to  receive  and  tslke  the  rati 

and  profits  thereof,  to  and  for  his  and  their  own  use  »i 

benefit  absolutely,  and  without  any  let,   sail,    trodbk^ 

denial,  eviction,  claim  or  demand  whatsoever  of  the  wfi 

J.  Fox  and  £.  Fox,  or  either  of  them,  their  or  dtba 

of  their  heirs  or  issue,  or  any  other  person  or  penov 

whomsoever,  lawfully  or  equitably  claiming,  one  to  dsia, 

any  estate,  right,  title,  or  interest,  by,  from,  throigL 

nnder,  or  in  trust  for  them  or  any  of  them,  or  tb 

said  [tettlor]  deceased :  And  that  free  and  dear,  at 

freely,  clearly  and  absolutely  acquitted,  released,  and  fir 

ever  discharged,  or  otherwise  by  the  said  J.  Fofx  td 

£.  Fox,  or  one  of  them,  their  or  one  of  their  hein,  tst 

cutors,  and  administrators,  well  and  eflectuaDy  sand, 

defended,  kept  harmless  and  indemnified  from  and  agaiss 

all  former  and  other  gifts,  grants,  bargains,  sales,  mafi' 

gaces,  freebench,  and  right  and  title  of  freebench,  vft 

debts,  legacies,  forfeitures,  estates,  titles,   chaiges,  tsi 

incumbrances,  whatsoever,  either  already  or  hereafter  a 

be  made,  done,  committed,  executed,  or  knowingly  td-  \ 

fered  by  the  said  J.  Fox  and  £.  Fox,  or  either  of  tho^  ^ 

their  or  either  of  their  heirs  or  issue,  or  any  perm  a  | 

persons  claiming  or  to  daim  under  them  or  any  of  ^a^ ; 

or  the  said  [settlor]  deceased,  (the  rents  and  services  iai 

and  of  right  accustomed  to  be  paid  and  perfonned  ■ 

respect  of  the  said  premises  always  excepted :)  And  Most* 

ovEa,  that  they  the  said  J.  Fox  and  £.  Fox  respecmk 

and  iheir  respective  heirs  and  issue,  and  every  po^ 

having  or  claiming,  or  who  shall  or  may  at  any  tiisea 

times  hereafter  have  or  claim  any  estate,  right,  tide,  s 

interest  at  law  or  in  equity,  in,  to,  or  out  of  the  said  sc 

suage  or  tenement,  inclosures  of  land  and  bereditaiafi* ; 

hereinbefore  described  and  expressed  to  be  hereby  gn*^  i 

and  released,  or  any  part  thereof,  by,  from,  thnM^*' 

under  them  or  any  of  them,  or  the  said  [tetthr]  du. tis*^  ; 

shall  and  will  from  time  to  time,  and  at  all  times  hat 

after,  at  the  request,  costs,  and  charges  of  the  said  [^ 
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slater],  his  hdn  or  auigns,  make,  do,  and  execute,  or 
Mue  to  be  made,  done,  aiid  executed,  all  such  furllier 
md  other  lawful  and  reasonable  acts,  deeds,  surrenders, 
md  assurances  whatsoever,  for  the  better  and  more  effeo- 
tnaUy  or  satisfactorily  grafting,  releasing,  surrendering, 
nd  assuring  the  same  hereditaments  and  premises,  and 
sverj  part  Siereof,  with  the  appurtenances.  To  the  use  of 
the  said  [purchaser],  his  heirs  and  assigns  for  ever,  ac- 
cording to  the  custom  of  the  manor  of  Dale  aforesaid, 
aect  to  the  rents  and  services  therefore  due  and  of 
^  t  accustomed  to  be  paid  and  performed,  as  by  the  said 
[pureha9er\  his  heirs  or  assigns,  or  his  or  their  counsel  in 
me  law,  shall  be  reasonably  devised  or  advised  and  re- 
inired.    In  Witness,  &c.  (a) 


Memoranddm  to  be  indorsed  on  last  Deed. 

I,  A.  B.  of  &c.,  gentleman,  steward  of  the  within- 
mentioned  manor  of  Dale,  do  hereby  testify  that  the 
Vithinrwritten  indenture  has  been  duly  entered  on  the 
court  rolls  of  the  said  manor.  Witness  my  hand  this 
-~-day  of 18 — .  ^The  signature  of  A,  B.] 

(a)  This  deed  must  be  entered  on  the  court  rolls  of  the 
BULDor.    (See  ante,  p.  341,  s.  53.) 
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Settlement  of  Real  Ettates  by  lease  and  releattt  wrtSd 
under  itat.  3  4*  4  Will.  4,  c.  74,  by  tewmtfor  lift  {tk 
Protector)  and  hit  eldeU  son  tenant  in  tad  ia  rantunkty 
on  the  marriage  of  the  Jon,  limiting  the  property  Jar  tt 
curing  a  rent'charee  to  the  ton  during  tie  joint  lieaif 
himulf  and  hit  father,  a  jointure  rent-^hiirge  (o  tk 
intended  wi/e,  and  a  term  ^ years  for  tecuring  the  rtti- 
charget ;  subject  thereto,  to  thefatnerfor  life^  rem^aib 
to  the  ton  Jor  life,  remainder  to  trutteet  Jor  a  termtf 
years,  for  raiting  portions  Jor  younger  children  (^tk 
marriage,  remainder  to  the  first  and  otho'  tons  if  dt 
intended  marriage  successively  in  tail,  remainder  to  A 
daughters  of  the  intended  marriage  as  tenants  in  comass 
in  tail — PowERyor  intended  husband  to  jointwx  fitet 
i0»oe<— Power  to  grant  building  leases — Power  to  ^ 
at  rack-rent — Power  to  sell  and  exchange  lands  aits 
enfranchise  copyholds,  money  arising  therefrom  tobeis^ 
vested  in  other  lands,  and  in  meantime  upon  senH^o- 
Claubes, /or  the  appointment  and  indemnity  of  trmtm 
-—Covenants /or  title  by  the  father  and  son  aca/r^ 
to  their  respective  interests — Appointment  ^FroletHf 
under  the  stat.  3  4*  4  Will,  4,  c.  74,  and  power  to  p^ 
vacanciet  in  the  office. 

This  Indenture,  made  the day  of  ,  in  Ae 

year  of  our  Lord,  18 — ,  between  William  £van8,  (£,  h> 
esq.  Ithe  tenant  for  life']  of  the  first  part ;  Edwaid  Evas, 
of,  &c.  eso.  [the  intended  kud>and],  the  eldest  sod  asd 
heir  of  the  body  of  the  said  W.  Evans  on  the  second  jart; 
Jane  Grace,  of,  &c.  spinster,  [the  intended  wife],  of  tk 
third  part;  Henry  How,  of,  &c.,  and  Job  Joy,  o(  &<• 
[the  reUateet  to  utet  and  trutteet  for  preterving  contiKged 
remaindert],  of  the  fourth  part ;  James  King,  of,  &c^  ipl 
Luke  Lee,  of,  &c.  [the  trutteet  of  the  term  for  tecifff^ 
rent-barges],  of  the  fifth  part ;  Abel  Ord,  o(  &&  v 
Peter  Pope,  of,  &c.  [the  trustees  of  the  term  for  secuna^ 
the  younger  children* s  portions],  of  the  sixth  part ;  and  A. 
B.  and  C.  (hereinafter  nominated  protectors  of  the  settb- 
ment  intended  to  be  hereby  made)  of  the  seventh  put; 
Whereas  [recital  of  will  creating  entail,  as  m  iVe.  I^* 
ante,  pp.  591, 592.J  And  whereas  a  marriage  hath  befs 
agreed  upon,  and  is  intended  to  be  shortly  had  and  lokiB' 
mzed  between  the  said  £.  Evans  and  Jane  Grsce^  tfd 
upon  the  treaty  for  such  marriage  the  said  W.  Evsni  aod 
£.  Evans  did  propose  and  agree,  that  the  manors,  m^ 
soages,  lands,  tenements,  and  hereditaments  faerefosA^ 
described,  and  intended  to  be  hereby  granted  and  releaied, 
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tdi  tbetr  aopuitenaDces,  should  be  conveyed,  limited  and 
■nred  to  toe  uses,  upon  and  for  the  trasts,  intents  and 
oposesy  and  under  and  subject  to  the  powers,  provisoes, 
tturations  and  agreements  hereinafter  h'mited,  declared 
id  contained,  of  and  concerning  the  same :  Now  this  Testatum. 

[DENTURE  WITNESSETH,    that  lU  pursuauce  of  the   said  GonTeyance 

(reement,  and  in  consideration  of  the  said  intended  mar-  f^  ^MemA 

9ge,  and  for  and  in  consideration  of  the  sum  of  lOf.  of  tcout  in  uii 

wful  money  of  Great  Britain  to  the  said  W.  Evans  and  *"  remainder. 

.  Evans,  paid  by  the  said  H.  How  and  J.  Joy  at  or 

unediately  before  the  sealing  and  delivery  of  these 

Ksents,  the  receipt  whereof  is  hereby  acknowledged,  and 

IT  defeating  and  aestroying  the  estate  tail  of  the  said  £. 

vans  of  and  in  the  manors,  messuages,  lands,  tenements, 

id  hereditaments,  hereby  granted  and  released,  or  ex- 

ressed  and  intended  so  to  be,  and  all  remainders,  rever* 

ons,  estates^  rights,  interests,  and  powers  to  take  effect 

ker  the  determination  or  in  defeasance  of  such  estate 

til,  and  for  conveying,  limiting  and  assuring  the  same 

Kmises  to  Hie  uses,  upon  and  for  the  trusts,  intents  and 

mposes,  and  under  and  subject  to  the  powers,  provisoes, 

ictarations  dnd  agreements,  hereinafter  limited,  declared, 

Jid  contained,  of  and  concerning  the  same,  the  said  W. 

^vaos,  according  to  his  estate  and  interest  in  the  here- 

itunents   hereinafter  described,  and  also  the  said  £. 

avails,  (with' the  consent  and  approbation  of  the  said  W. 

Svaus,  testified  by  his  being  a  party  to  and  sealing  and 

slivering  these  presents,)  under  and  by  virtue  and  in 

vnuanee  of  the  powers  and  provisions  for  that  purpose 

jven  by  and  contained  in  an  act  of  parliament  made 

nd  passed  in  the  session  of  parliament  held  in  the 

^M  and  fourth  years  of  the  reign  of  his  majesty  King 

Villiaixi  the  Fourth,  intituled,  **  An  Act  for  the  Abolition 

i  Fines  and  Recoveries,  and  for  the  Substitution   of 

Dore  simple  modes  of  Assurance,"  have  and  each  of 

bsin  hath  granted,  disposed  of,  released  and  confirmed, 

<&d  by  these  presents  do  (a),  and  each  of  them  doth  grant. 

Impose  of,  release  and  confirm  unto  the  said  H.  How 

■Qu  J.  Joy,  (in  their  actual  possession  now  being,  by 

^e  of  a  bargain  and  sale  to  them  thereof  made  by 

he  said  W.  Evans  and  E.  Evans,  in  consideration  of  5$. 

^ece,  by  ai^  indenture  bearing  date  the  day  next  before 

^  ^y  of  the  date  of  these  presents,  for  the  term  of  one 

vliole  year,  commencing  from  the  day  next  before  the  day 

(a)  If  the  lease  for  a  year  is  not  used,  here  refer  to  the 
^  4  &  5  Vict  0.21,  (see  aitts,  p.  571,)  and  omit  the  words 
*ui  the  actual  possession,"  &c. 
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of  the  date  of  the  said  indenture  of  bargain  and  sale,  nd 
by  force  of  the  statute  made  for  transferring  uses  into 
possession,)  and  their  heirs,  All  Iparceisj,  Together  vitk 
all  and  singular  houses,  outhouses,  edifices,  buiidiiia 
bams,  stables,  coach-houses,  cottages,  dovecots,  ym, 
gardens,  orchards,  backsides,  tofts,  lands,  meadows,  pet* 
tures,  heaths,  moors,  marshes,  wastes,  waste  grounds,  M) 
fold-courses,  and  liberty  of  foldage,  feedings,  parks,  wo- 
rens,  commons,  common  of  pasture,  common  of  tisban, 
mines,  minerals,  quarries,  mills,  mulctures,  customs,  tm, 
duties,  furzes,  trees,  woods,  underwoods,  coppices  and  tie 
ground  and  soil  thereof,  mounds,  fences,  hedges,  ditcbo^ 
meboards,  ways,  waters,  watercourses,  fishings,  fisheries, 
fowlings,  courts  leet,  courts  baron  and  other  courts,  net 
of  fiimkpledge,  and  all  that  to  view  of  finankpledge  doA 
belong,  relief,  heriots,  fines,  sums  of  money,  amerciameBlii 
goods  and  chattels  of  felons  and  fugitives,  felons  of  thea- 
selves,  outlawed  persons,  deodands,  wai&,  estrays,  dtid 
rents,  quit  rents,  rents-chaige,  rents  seek,  rents  of  ssaie, 
fee  farm  rents,  boons,  services,  royalties,  jurisdidiaD^ 
franchises,  liberties,  privileges,  easements,  profits,  oommh 
dities,  emoluments,  hereditaments,  and  appurtensnoci 
whatsoever  to  the  said  manors  or  lordships,  messusges  ff 
tenements,  farms,  lands,  hereditaments,  and  premises,  ht- 
longing  or  in  anywise  appertaining,  or  with  the  ssme  or 
any  of  them  respectively  now  or  at  any  time  heretoftic 
demised,  leased,  held,  used,  occupied  or  enjoyed,  or  s^ 
cepted,  reputed,  deemed,  taken  or  known  as  part,  psrod, 
or  member  of  them  or  any  of  them  or  any  part  of  thea, 
or  appurtenant  thereunto,  with  their  and  every  of  their  s|h 
purtenances.  And  tlie  reversion  and  reversions,  remaiDdff 
and  remainders,  yearly  and  other  rents,  issues  and  profiti 
All  the  eMftte,  thereof.  And  all  the  estate,  right,  title,  interest,  use,  tznst, 
^*^'  property,  inheritance,  claim,  and  demand  whatsoever,  it 

law  and  in  equity,  of  the  said  W.  Evans  and  £.  EtsUi 
and  each  of  them,  in,  to,  and  out  of  the  said  msnon^ 
messuages,  lands  and  hereditaments,  and  every  part  sod 
Habcndnm.  parcel  thereof.  To  have  and  to  hold  the  said  roaiNni 
messuages,  lands  tenements,  and  all  and  singular  other 
the  hereditaments  and  premises  hereby  granted  sod 
released,  or  expressed  and  intended  so  to  be,  wi& 
their  rights,  members,  end  appurtenances  unto  the  isid 
H.  How  and  J.  Joy,  and  their  heirs,  to  the  uses,  upas 
and  for  the  trusts,  intents,  and  purposes,  and  with,  under, 
and  subject  to  the  powers,  provisoes,  agreements,  tt^ 
declarations  hereinafter  limited,  expressed,  declared,  sod 
contained,  of  and  concerning  die  same,  (that  is  to  ssy,) 
To  the  uses  to  which  the  same  premises  were  and  stood 
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lited  immediately  before  the  sealing  and  delivery  of 
»e  presents  in  the  meantime  and  until  the  solemniza- 
n  of  the  said  intended  marriage,  and  from  and  imme- 
itelv  after  the  solemnization  thereof,  as  to  all  and 
igular  the  said  manors,  messuages,  lands,  tenements, 
reditaments,  and  premises,  with  their  rights,  members, 
d  appurtenances,  To  the  use,  intent,  and  purpose,  that  Limltatioc  of 
e  saia  £.  Evans  and  his  assigns  shall  and  may  yearly  nnt  charge 
ve.  receive,  and  take,  during  the  ioint  lives  of  Wmsefr  };,;;"„ JjJ^Jf 
d  the  said  W.  Evans,  one  annual  sum  or  yearly  rent  hlmMlf  and 
arge  of  800/.  of  lawful  money  of  Great  Britain,  to  be  '**^*'' 
aigeable  upon  and  yearly  issuing  and  payable  out  of 
e  said  manors,  messuages,  lands,  hereditaments,  and 
emises,  herebv  granted  and  released,  or  expressed  and 
tended  so  to  be,  and  to  be  paid  quarterly,  at  or  in  the 
mmon  dining  hall  of  Lincoln's  Inn,  in  the  county  of 
Middlesex,  by  equal  quarterly  payments  on  the  four 
ost  usual  days  of  payment  in  the  year,  (that  is  to  say,) 
e  25th  day  of  March,  the  24th  day  of  June,  the  29^ 
ty  of  September,  and  the  25  th  day  of  December,  in 
ery  year,  without  any  deduction  or  abatement  whatso-  , 
'er  on  account  or  in  respect  of  any  taxes,  charges,  im- 
nitions,  or  assessments,  already  taxed,  charged,  assessed, 
'  imposed,  or  to  be  hereafter  taxed,  charged,  assessed, 
'  imposed  on  the  said  manors,  messuages,  lands,  here- 
taments  and  premises,  or  on  the  said  annual  sum  or 
iarly  rent  charge  of  800/.  or  on  the  said  £.  Evans  or  his 
signs  in  respect  thereof,  by  authority  of  parliament  or 
herwise  howsoever,  and  the  first  quarterly  payment 
lereof  to  be  made  on  such  of  the  said  days  as  snail  first 
ippen  after  the  solemnization  of  the  said  intended  mar- 
age  ;  And  to  and  for  this  further  use,  intent,  and  pur-  power  or  di*. 
Me,  that  in  case,  and  when  and  so  often  as  the  saidtrew. 
mual  sum  or  yearly  rent  charge  of  800/.  hereinbefore 
mited,  or  any  part  thereof,  shall  at  any  time  or  times  be 
Dpaid  by  the  space  of  twenty-one  days  next  after  any  of 
le  days  hereby  appointed  for  the  payment  thereof  as 
bresaid,  then  ana  so  often  it  shall  be  lawful  to  and  for 
le  said  £.  Evans  and  his  assigns,  during  the  joint  lives 
r  himself  and  the  said  W.  Evans,  to  enter  into  and  di»- 
wn  upon  the  said  manors,  messuages,  lands  heredita- 
lents,  and  premises  hereby  granted  and  released,  or  any 
art  thereof,  and  to  dispose  of  the  distress  or  distresses 
ken  and  there  found  according  to  law,  as  in  cases  of 
istress  taken  for  rent  reserved  on  common  demises  or 
sases  for  years,  to  the  intent  that  thereby  or  otherwise 
be  said  £.  Evans  and  his  assigns  shall  and  may  be  fully 
aid  and  satisfied  the  said  annual  sum  or  yearly  rent 
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chtfge  of  800i.  hereby  limited,  and  every  part  tUKteof  • 
In  arrear  and  unpaid,  and  all  costs,  charges,  and  ezpeDM 
Peipar  «r       occasioned  by  reason  of  the  nonpayment  thereof;  Aa>  It 
**'^*  and  for  this  further  use,  intent,  and  purpose,  that  in  cm 

the  said  annual  sum  or  yearly  rent  charge  of  SOOt^  herelf 
limited,  or  any  part  thereof,  shall  at  any  time  or  timak 
unpaid  by  the  space  of  forty  davs  next  after  any  of  & 
days  appointed  tor  the  payment  thereof,  then  and  so  oAe% 
although  there  shall  not  have  been  any  legal  demand  msii 
diereof,  it  shall  be  lawful  to  and  for  the  said  £.  Etoi 
and  his  assigns,  during  the  joint  lives  of  himself  and  &e 
■aid  W.  Evans,  to  enter  into  and  upon  and  hold  the  otf 
manors,  messuages,  lands,  hereditaments,  and  premiN^ 
hereby  granted  and  released,  or  any  part  thereof^  andts 
receive  and  take  the  rents,  issues,  and  profits  theiea(  to 
his  and  their  own  use,  until  he  or  they  shall  tber^^ 
dierewith,  or  otherwise,  be  fully  paid  and  satisfied  the  sm 
annual  sum  or  yearly  rent  charge  of  800/.  hereby  limited^  ^ 
and  the  arrears  thereof  due  at  the  time  of  such  entij  cr ' 
afterwards  to  become  due,  during  his  and  their  being  a 
possession  of  the  said  premises,  together  with  all  cottt 
charges,  and  expenses,  which  he  or  they  shall  incur,  ao- 
tain,  or  be  put  unto  for  recovering  and  enforcing  p^ ' 
ment  of  the  same,  and  such  possession,  when  taken,  to  be 
without  impeachment  of  waste,  and  subject  and  cbaiged 
Limiutkw  88  hereinbefore  is  mentioned,  To  this  furiher  use,  intes^ 
toiniwded  ^^^  purpose,  that  the  said  Jane  Grace,  (in  case  ^e  M 
wife.  survive  the  said  £.  Evans,  her  intended  husband,)  sad 

her  assigns,  shall  and  may  after  the  decease  of  tlM  sni 
£.  Evans,  yearly  and  every  year  during  the  then  zc- 
mainder  of  her  natural  life,  have,  receive,  and  take,  ftr 
her  jointure,  and  in  lieu,  bar,  and  satisfaction  of  the  dovff 
or  thirds  and  freebench  at  common  law  (6),  or  by  coston 
or  otherwise,  which  she  mifht  otherwise  have,  daim,  or 
demand,  in,  to,  and  out  of  all  or  any  lands  or  heredili- 
ments,  in  England  or  elsewhere,  of  which  the  saM  C 
Evans  now  is  or  shall,  during  the  said  intended  oovff- 
ture,  be  seised  for  any  estate  of  inheritance,  ot  for  tPj 
other  estate  to  which  dower  or  freebench  is  inddenl^  ok 
annual  sum  or  yearly  rent  charge  of  500/.  of  lawful  mcney 
of  Great  Britain,  to  be  chargeable  upon  and  yearly  ka- 
ing  and  payable  out  of  the  said  manors,  messuages,  Isndi, 
hereditaments,  and  premises,  hereby  granted  and  release^ 

(h)  A  rent-charge  expressed  to  be  for  a  jdntofe  and  ia  lies 
of  dower  and  thirds  at  commoa  law,  does  not  bar  the  joiotrOB 
of  her  share  in  her  husband's  undisposed  of  personal  esttfe. 
CdUton  V.  Garth,  6  Sim.  19. 
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to  be  paid  quarterly  at  or  in  the  common  dining  hall 
[^incoln's  Inn,  in  the  county  of  Middlesex,  by  equal 
rterly  payments  on  the  days  hereinbefore  mentioned 
rveiy  year,  without  any  deduction  or  abatement  what- 
rer  on  account  or  in  respect  of  any  taxes,  chains,  im- 
Idons,  or  assessments  already  taxed,  charged,  assessed, 
imposed,  or  to  be  hereafter,  taxed,  chaxged,  assessed, 
mpoaed  on  the  said  manors,  messuages,  lands,  here- 
kments,  and  premises,  or  on  the  said  annual  sum  or 
rly  rent  charge  of  500/.,  or  on  the  said  Jane  Grace,  or 

assigns,  in  respect  thereof,  by  authority  of  parliament 
otherwise  howsoever  (except  for  or  on  account  of  the 
■ent  or  any  future  tax  upon  property  or  income),  and 

first  quarterly  payment  thereof  to  be  made  on  such 
the  saia  days  of  payment  as  shall  happen  next  after 

decease  of  the  said  £.  Evans :  Ana  to  and  for  this  Powen  of 
kher  use,  intent,  and  purpose,  that  in  case  the  said  ^'^•JIJJ?  *■'' 
lual  sum  or  yearly  rent  charge  of  500/.,  or  any  part  rcrcncef  "^ 
feof,  shall  be  unpaid  by  the  space  of  twenty-one  oays 
Et  after  any  of  the  days  appointed  for  payment  thereof 
iforesaid,  then  and  so  often  as  the  same  shall  happen, 
i  the  said  J.  Grace  and  her  assigns  shall  and  may  for 
i  recovery  thereof,  and  of  all  costs  and  damages  occa- 
ned  by  the  nonpayment  thereof,  have  and  enjoy  such 
1  the  like  power  of  distraining  upon  all  or  any  of  the 
mors,   messuages,  lands,   and   hereditaments   hereby 
nged  with  the  payment  of  the  same,  as  is  hereinbefore 
nen  to  the  said  £.  Evans  for  the  recovery  of  the  said 
ttual  sum  or  yearly  rent  charge  of  800/.;  and  also  in 
le  the  said  annual  sum  or  yearlv  rent  charge  of  500/. 
lU  be  in  arrear  or  unpaid  bjr  the  space  of  forty  days 
Kt  after  any  of  the  days  ^pointed  for  payment  of  the 
ne,  the  said  J.  Grace  ana  tier  assigns  shall  and  may, 
r  compelling  payment  and  obtaining  satisfaction  for 
i  same,  together  with  all  such  costs  and  damages  as 
oesaid,  have  and  enjoy  such  and  the  like  power  of 
lerinff  upon  and  detaining  possession  of  all  or  any  of 
I  said  manors,  mesnuages,  lands,  and  hereditaments 
ttged  with  the  payment  thereof  as  hereinbefore  is 
lited  to' the  said  E.  Evans  and  his  assiens,  for  enabling 
n  and  them  to  recover  payment  and  obtain  satisfaction 
and  for  the  said  annual  sum  or  yearly  rent  charge  of 
0/.  hereinbefore  limited ;  and  subject  and  charged  as 
reinbefore  is  mentioned,  To  the  use  of  the  said  J.  King  Term  of  two 
dL.  Lee,  their  executors,  administrators,  and  assigns,  jl^'S!?****" 
f  and  during  the  term  of  two  hundred  years,  to  com-  ui!^t««J^ 
ace  and  be  computed  from  the  day  of  the  date  of  these 

E  B 
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presents,  and  fully  to  be  complete  and  ended,  witbcrt 

impeachment  of  waste,  upon  and  for  the  tni^  inm^ 

and  purposes,  and  with,  under,  and  subject  to  the  pown 

provisoes,  agreements,  and  declarations  hereinafttr  a- 

pressed  and  contained  of  or  concerning  the  same;  ai 

from  and  after  the  expiration  or  sooner  determiDSticBif 

the  said  term  of  two  hundred  years,  and  in  the  meantiB 

Remainder     subject  thereto  and  to  the  trusts  thereof,  To  the  uie  of  tk 

to  father  for   gaid  W .  Evaus  and  his  assigns  for  and  during  tbe  to 

'  ''**  of  his  natural  life,  without  impeachment  of  or  for  any  maos 

of  waste,  and  from  and  after  any  determination  of  tiiata' 

tate,  by  forfeiture  or  otherwise,  in  the  lifetune  of  tbeflij 

Remainder  to  W.  Evans,  To  the  Use  of  the  said  H.  How  and  JJvf^ 

tnitieet,  to     their  heirs  during  the  natural  life  of  the  said  W.  En* 

conUngeiit      **po*^  ^^^^t  to  preserve  the  contingent  uses  and  etf** 

remainder!,    hereinafter  limited  from  being  defeated  or  destroyed,  fl^ 

for  that  purpose  to  make  entries  and  bring  actioM 

occasion  shall  require;  but,  nevertheless,  to  penniti* 

suffer  the  said  W.  Evans  and  his  assigns  to  reoerrev 

take  the  rents,  issues,  and  profits  of  the  said  jfnaasa} 

his  and  their  own  use  during  the  term  of  his  naturals*! 

and  immediately  from  and  after  the  decease  of  the 'i' 

Remainder  to  W.  Evans,  To  the  Use  of  the  said  E.  Evans  «>^Jj* 

•on  for  life,     gigns  for  and  during  the  term  of  his  natural  life,  wiaj* 

impeachment  of  or  for  any  manner  of  waste;  and  fc* 

and  after  the  determination  of  that  estate  by  forf®*?*/ 

Remainder  to  otherwise,  in  the  lifetime  of  the  said  £.  Evaoa,  Tov 

irastee*  to      Use  of  the  said  H.  How  and  J.  Joy  and  their  hein*n"l 

•apport,  &c.   ^j^^  jiSLtanl  life  of  the  said  E.  Evans,  upon  tnwt, to^ 

serve  the  contingent  uses  and  estates  hereinafter  bd"* 

from  being  defeated  or  destroyed,  and  for  that  p^  . 

make  entries  and  bring  actions  as  occasion  shall  re|^ 

but,  nevertheless,  to  permit  and  suffer  the  said  E.  t^ 

and  his  assigns  to  receive  and  take  the  rents,  iaaa^^ 

profits  of  the  said  premises  to  his  and  their  own  u* 

ring  the  term  of  his  natural  life;  and  immediatdyfi^ 

Remainder  to  and  after  the  decease  of  the  said  E.  Evans,  To  ^^rfu 

lem"'  in'     ^^  ^^^  ^'  ^^^  ^^  ^'  ^?P®'  *^®"^  executors,  a*J^ 

ihemsand**"*    trators  and  assigns,  for  and  during  the  full  ^JJ  i^ 

yeark  thousand  years,  to  be  computed  from  the  day  ^.*^ij 

of  these  presents,  and  fully  to  be  complete  and  ^ 

without  impeachment  of  waste,  upon  and  for  to£  ^ 


intents,  and  |>urpo8es,  and  with,  under,  and  *?^i  ^^r 
powers,  provisoes,  agreements,  and  declaratioMj'^ 
after  expressed  and  contained  of  and  concerning  "*  *JJf 
and  immediately  from  and  after  the  expiration  or  *^ 
determination  of  the  said  term  of  one  thousand  y^^^^ 
in  the  meantime  subject  thereto  and  to  the  tntft*  ^''^^ 
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0  the  Use  of  tbe  first  and  every  other  sod  of  the  said  E.  Remainder  lo 
rans  on  the  body  of  the  said  J.  Grace  lawfully  to  be  swiwid  other 
igotten,  severally,  successively,  and  in  remainder,  one  ^^^  inTalL 
rer  another,  in  order  and  course  as  they  shall  respec- 

rely  be  in  priority  of  birth,  and  the  heirs  male  of  the 

^  and  respective  bodies  of  all  and  every  such  sons  and 

n  issuing,  the  elder  of  such  sons  and  the  heirs  male  of 

b  body  being  always  to  take  before  and  be  preferred  to 

le  younger  of  such  sons  and  the  heirs  male  of  his  and 

leir  body  and  respective  bodies  issuing;  and  in  default 

t  such  issue,  To  tne  Use  of  all  and  every  the  daughters  Remaloder  to 

id  daughter  of  the  said  E.  Evans  on  the  body  of  the  said  ^SlSSS^aV 

>  Grace,  his  intended  wife,  to  be  begotten,  equally  to  be  tenanis  in 

[tided  between  or  amongst  them  share  and  share  alike,  ^*l?".®j*  ''^ 

1  tenants  in  common  and  not  as  joint  tenants,  and  of  the  remriDdenT* 
nreral  and  respective  heirs  of  the  body  and  bodies  of  all 

ad  every  such  daughters  and  daughter  lawfully  issuing ; 
Bd  in  case  there  shall  be  a  failure  of  issue  of  any  one  or 
Knre  such  daughters,  then  as  well  as  to  the  original  share 
r  shares  of,  as  the  share  or  shares  surviving  or  accruing 
f  such  last-mentioned  daughter  or  daughters,  or  her  or 
beir  issue.  To  the  Use  of  all  and  every  other  daughters 
r  daughter  of  the  said  E.  Evans  on  the  body  of  the  said 
'.  Grace  to  be  begotten,  equally  to  be  divided  between 
r  amongst  them,  if  more  than  one,  share  and  share 
Eke,  as  tenants  in  common  and  not  as  joint  tenants,  and 
f  the  leversl  and  respective  heirs  of  their  bodies  issuing ; 
bd  in  case  all  such  daughters  but  one  shall  happen  to 
Ee  without  issue,  or  if  there  shall  be  but  one  such 
imghter,  then  to  the  use  of  such  one  daughter  and  the  heirs 
f  her  body  lawfiiUy  issuing,  and  for  default  of  such  issue, 
fo  the  Use  of  the  said  E.  Evans,  his  heirs  and  assigns  for 
ver :  And  it  is  hereby  agreed  and  declared  between  and  Trutt  of  the 
J  the  parties  to  these  presents,  that  the  said  manors,  jSJUr^lVetr* 
lessuaees,  lands,  and  other  hereditaments  hereinbefore  declared  for 
iranted  and  released,  or  expressed  and  intended  so  to  be,  •^"'^J'J!** 
are  hereby  limited  to  the  said  J.  King  and  L.  Lee,  their  '*"'  ^^^'V^ 
necQtors,  administrators,  and  assigns,  for  the  said  term 
i  two  hundred  years,  upon  trust  for  the  further  and 
letter  securing  the  payment  of  the  said  several  sums  or 
wly  rent  charges  of  800/.  and  500/.  hereinbefore  re- 
pecttvely  limited  as  aforesaid,  at  the  days  and  times  and 
II  the  manner  hereinbefore  mentioned  and  appointed  for 
Myment  thereof  respectively,  without  any  deduction  or 
ibatement  as  aforesaid,  for  which  end  it  is  hereby  agreed 
Bd  declared  between  and  by  the  said  parties  to  these 
raents,  that  the  said  J.  King  and  L.  Lee,  their  execu- 

bb2 
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tors,  administratorB,  and  assigns,  shall  and  do  penmtaid 
suffer  the  person  and  persons  to  whom  the  immdJBti 
remainder  or  reversion  of  the  said  manors,  mesausg^ 
lands,  hereditaments  and  premises  comprised  intheai| 
term  of  two  hundred  years,  expectant  upon  the  detai» 
nation  thereof,  shall  for  the  time  being  belong,  scoot&i 
to  the  limitations  aforesaid,  to  receive  and  take  tbe  la^ 
issues,  and  profits  of  the  same  premises,  until  delaoltiiii! 
happen  to  be  made  of  or  in  payment  of  the  ssid  Btsad 
sums  or  yearly  rent  charges  of  800^  and  500^  heRO* 
before  respectively  limited,  or  either  of  them,  or  somepst 
thereof  respectively,  at  the  times  and  in  the  manner  I)Cii^ 
inbefore  appointed  for  payment  of  the  same  respecdnif; 
and  that  in  case  the  same  annual  sums  or  yeailjnrt 
charges  of  SOOl.  and  500/.  or  either  of  them,  or  of 
part  thereof  respectively,  shall  happen  to  be  behindf 
unpaid  by  the  space  of  forty  days  next  after  sny  one^ 
the  said  days  whereon  the  same  respectively  are  heroi- 
before  directed  to  be  paid,  then  and  in  such  case  and* 
often  as  the  same  shall  happen,  the  said  J.  King  u| 
L.  Lee,  or  the  survivor  of  them,  or  the  executon,  ai^ 
nistrators,  or  assigns  of  such  survivor,  do  and  shall,  fr* 
time  to  time,  by  and  out  of  the  rents,  issues,  and  |B^ 
of  the  said  manors,  messuages,  lands,  hereditaments  tfj 
premises  comprise«l  in  the  said  term  of  two  hon^ 
years,  or  by  demising,  leasing,  or  mortgaging  tl»  ^^ 
premises  or  any  part  thereof,  for  all  or  any  part  of  ttt 
said  term,  or  by  bringing  actions  against  me  tenantis 
occupiers  of  the  same  premises  for  recovery  of  tlie  roil 
and  profits,  or  by  such  other  reasonable  ways  or  w0 
as  the  said  J.  King  and  L.  Lee,  or  the  survivor  of  thA 
or  the  executors,  administrators,  or  assigns  of  such  0" 
vivor  shall  seem  meet,  levy,  raise,  and  pay  the  i^ 
annual  sums  or  yearly  rent  charges  of  SOOL  and  50» 
hereinbefore  respectively  limited,  or  such  of  ^^^ 
shall  be  so  in  arrear,  and  all  arrears  thereof  respec&r^ 
which  shall  be  then  due  and  unpaid,  or  which  sw' 
afterwards,  during  their  continuance  in  possession,  tf^ 
of  the  same,  and  all  costs,  damages,  and  expenses  w 
the  said  £.  Evans  and  J.  Grace,  or  either  of  tbena,  tkff 
or  either  of  their  executors,  administrators  or  assign^  * 
the  said  J.  King  and  L.  Lee,  or  either  of  them,  their  v 
either  of  their  executors,  administrators  or  aasigD^  ^ 
any  of  them,  shall  be  put  unto  or  sustain  by  reasoo" 
the  non-payment  thereof,  or  the  recovering  or  oMaiDiJ 
payment  thereof  or  otherwise  relating  thereto,  and  ^ 
and  shall  pay  the  surplus  (if  any)  of  the  monies  to " 
raised  by  the  ways  and  means  aforesaid,  to  the  pc^ 
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persons  next  in  remainder  or  reversion  for  the  time 
mg,  immediately  expectant  upon  the  determination  of 
e  said  term  of  two  hundred  years,  according  to  the 
nitations  aforesaid:  Providbd  always  and  it  is  hereby  Proviso  for 
{reed  and  declared  between  and  by  the  parties  to  these  ctner  or  thu 
lesents,  that  from  and  immediately  after  all  the  trusts  ''*''"' 
seinbefore  declared  of  and  concerning  the  said  term  of 
to  hundred  years,  shall  in  all  respects  be  fully  performed 
id  satisfied,  or  shall  become  unnecessary  or  incapable 
'  taking  effect,  and  the  said  J.  Ring  and  L.  Lee,  and 
ich  of  them,  their  and  each  of  their  executors,  admi- 
iitrators,  and  assigns,  shall  be  fully  reimbursed  and 
iisfied  all  costs,  damages,  and  expenses  (if  any),  to  be 
xadoned  by  or  relating  to  the  trusts  hereby  reposed  in 
lem  as  aforesaid,  and  which  they  are  hereby  respectively 
ithorized  and  empowered  to  levy  and  raise  by  all  or  any 
7  the  ways  and  means  aforesaid,  and  to  retain  accord- 
4eiy,  the  said  term  of  two  hundred  years  shall,  (subject 
id  without  prejudice  to  any  disposition  which  shall  have 
sen  made  of  the  premises  comprised  therein,  or  any  of 
lem,  or  any  part  thereof,  for  the  purposes  aforesaid) 
bsolutely  cease  and   determine :     And  it  is  hereby  Tnut  de- 
0KBED  and  declared  between  and  by  the  said  parties  to  dared  or  the 
ittse  iiresents,  that  the  said  manors,  messuages,  lands,  y^^p^^  '^^^ 
nd  otner  hereiditaments,  are  hereby  limited  to  the  said 
L  Ord  and  P.  Pope,  their  executors,  administrators  and 
■igns,  for  the  said  term  of  1000  years,  upon  and  for  the 
rusts,  intents  and  purposes,  and  with,  unaer,  and  subject 
I  the  powers,  provisoes,  agreements,  and  declarations 
neinaner  expressed  and  declared  of  and  concerning  the 
une,  (that  is  to  say,)  Upon  Trust,  in  case  there  shall  be  To  miM  por- 
Dy  child  or  children  of  the  said  E.  Evans  on  the  body  tions  ror 
f  the  said  J.  Grace  lawfuUy  to  be  begotten  (other  than  i^^^ftht' 
r  not  being  an  eldest  or  only  son  for  the  time  being  marriage. 
Btitled  under  the  limitations  hereinbefore  contained,  to 
be  said  manors,  messuages,  lands,  and  other  heredita- 
aents,  for  an  estate  tail  in  possession  or  in  remainder 
nmediately  expectant  upon  the  decease  of  the  said  E. 
(vans,)  then  and  in  such  case  the  said  A.  Ord  and 
*.  Pope,  and  the  survivor  of  them,  and  the  executors, 
dministrators  and  assigns  of  such  survivor,  do  and  shall, 
ither  in  the  life-time  of  the  said  E.  Evans,  with  his 
onsent  in  writing,  or  else  not  till  after  his  decease,  (but 
libject  and  without  prejudice  to  the  raising  and  paying 
lie  said  yearly  rent  charge  or  sum  of  500/.  hereinbefore 
imited  in  use  to  the  said  J.  Grace  for  her  life,  and  to  such 
owersand  remedies  for  recovering  the  same  as  afore- 
lid,)  by  mortgaging,  selling,  or  otherwise  disposing  of 
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the  said  manon,  messuages,  lands  and  other  heradifi' 
mentSy  or  any  of  them,  or  any  part  thereof,  for  the  whak 
or  any  part  of  the  said  term  of  1000  years,  or  by  or  vitk 
and  out  of  the  rents,  issues,  and  profits  of  Uie  samt 
manors,  messuages,  lands  and  other  hereditaments,  a 
any  of  them,  or  by  bringing  actions  against  the  tenanli 
or  occupiers  of  the  same  premises,  or  any  of  them,  ki 
the  rents  then  in  arrear,  or  by  more  tlian  oae,  or  faf  ai 
of  the  aforesaid  ways  and  means,  or  by  any  other  reana- 
able  ways  or  means,  levy  and  raise  for  the  portioo  cr 
portions  of  such  child  or  children  (other  than  and  ntf 
being  any  of  them  an  eldest  or  only  son  so  for  the  tiae 
beinr  entitled  as  aforesaid)  the  sum  or  sums  of  moocf 
heremafter  mentioned,  (that  is  to  say,)  if  there  shall  it 
If  one  child,  but  one  such  child,  not  being  an  eldest  or  only  son  so  Ir 
400<M.  the  time  being  entitled  as  aroresaid,  the  sum  of  4000L  d 

To  be  retted  lawful  money  of  Great  Britain,  for  the  portion  of  sd^ 
fnteiKTed  has-  ^^^  cluld,  to  become  an  interest  vested  in  and  to  be  pai 
hand  tbali  by  to  such  one  child,  whether  a  son  or  a  daughter,  on  or  ^ 
deed  or  will   ^^q^  ggg^  ^y^  q^  time  as  the  said  £.  Evans  by  any  deei 
•PP^ui  •         Q|,  ^i^iting,  with  or  without  power  of  revocation  and  new 
appointment,  to  be  sealed  and  delivered  by  him  in  the 
presence  of  and  attested  by  two  or  more  credible  wit- 
nesses, or  by  his  last  will  and  testament  in  writing,  m 
any  codicil  or  codicils  thereto,  to  be  by  him  signed  b 
the  presence  of  and  attested  by  two  or  more  credibb 
In  defealt  of  witnesses,  shall  direct  or  appoint;  and  in  default  of  sadi 
nppoiBtraeat,  direction  or  appointment,  and  so  far  as  any  such  directim 
in  toD^iic^^   or  appointment  shaU  not  extend  to  be  an  interest  vested 
twenty-one,    in  such  child,  being  a  younger  son,  at  his  age  of  twentp- 
or  dan^ej^^  qqc  years,  or  being  a  daughter  at  her  age  of  twenty-oie 
or  marrtap).  years  or  day  of  marriage,  which  shall  nrst  happen,  ni 
to  be  paid  to  him  or  her  on  or  at  the  same  age  or  tine. 
if  the  same  shall  happen  after  the  decease  of  the  Biid 
£.  £van8 ;  but  if  the  same  shall  happen  in  the  fife-tnae 
of  the  said  £.  Evans,  then  immediately  after  the  decease 
of  the  said  £.  Evans,  unless  he  shall  signify  his  conscot 
in  writins^  under  his  hand  and  seal,  that  the  same  sbaB 
be  raised  and  paid  in  his  lifetime ;  and  if  there  shall  ht 
If  two  two  children  of  the  said  £.  Evans  on  the  body  of  the  aid 

^im'^  J.  Grace  lawftiUy  begotten,  and  no  more,  (other  than  aid 
11^00^°'  not  being  an  eldest  or  only  son  so  for  the  time  bciof 
entitled  as  aforesaid)  then  tne  sum  of  6000/.  of  like  lawn 
money,  for  the  portions  of  such  two  children ;  and  if 
If  three  or  there  shall  be  three  or  more  children  of  the  aaid  £.  Evans 
SSwrJJ,""**'  by  the  said  J.  Grace,  (other  than  and  not  being  an  eldot 
10,000^ '        or  only  son  so  for  the  time  being  entitled  aa  afoiesaidl,} 
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tken  tlie  sum  of  10,000/.  of  like  lawful  money,  for  the 
Mntions  of  such  three  or  more  children ;  the  said  sum  of  Such  %nm»  to 
5000/.  or  10,000/.,  as  the  event  shall  happen,  to  be  shared  [Jf^jfj^'',,",'"* 
uid  divided  between  or  amongst  the  children  respec-  bandtbAii'by 
lifely  entitled  thereto,  in  such  parts,  shares  and  propor-  deed  or  will 
lions,  and  to  be  interests  vested  m  and  to  be  paid  to  them  *PI^^"'* 
respectively  on  or  at  such  ages,  days,  or  times,  and  to  be 
nibject  to  such  annual  sum  and  sums  of  money  and 
imitations  over  for  the  benefit  of  some  one  or  more  such 
child  or  children,  (other  than  and  not  being  an  eldest  or 
only  son  so  for  the  time  being  entitled  as  aforesaid,)  as  the 
isid  £.  Evans  by  any  deed  or  deeds,  instrument  or  instru- 
ments in  writing,  with  or  without  power  of  revocation 
ind  new  appointment,  to  be  by  him  sealed  and  delivered 
IB  the  presence  of  and  attested  by  two  or  more  credible 
witnesses,  or  by  his  last  will  and  testament  in  writing,  or 
my  codicil  or  codicils  thereto,  to  be  by  him  signed  in  the 
presence  of  and  attested  by  two  or  more  credible  wit- 
lesses,  shall  from  time  to  time  direct  or  appoint ;  and  in  in  defnoit  or 
iefault  of  such  direction  or  appointment,  or  so  far  as  any  appointment. 
Rich  direction  or  appointment  shall  not  extend,  the  said  |^^"y-onep 
Run  of  6000/.  or  10,000/.  (as  the  event  shall  happen,)  to  and  to  daagh- 
Iw  paid  to  and  divided  between  or  among  the  children  |^"  *^,o„ 
nititled  thereto  respectively,  in  equal  shares  and  nropor-  or  marriage, 
tions,  the  share  or  shares  of  such  of  them  as  shall  be  a 
ion  or  sons  to  be  an  interest  vested  or  interests  vested  in 
lim  or  them  respectively  at  his  or  their  age  or  respective 
iges  of  twenty-one  years ;  and  the  share  or  shares  of 
neh  of  them  as  shall  be  a  daughter  or  daughters  to  be 
in  Interest  vested  or  interests  vested  in  her  or  them 
respectively  at  her  or  their  age  or  respective  ages  of 
venty-one  years  or  day  or  respective  days  of  marriage, 
shich  shall  first  happen,  and  to  be  paid  to  him,  her,  or 
hem  respectively  on  or  at  the  same  ages,  days,  or  times 
respectively,  if  the  same  respectively  shall  happen  after 
he  decease  of  the  said  E.  Evans;  but  if  the  same  re- 
pectively  shall  happen  in  the  life-time  of  the  said  £. 
Svansy  then  immeaiately  after  the  decease  of  the  said  £. 
Qvans,  unless  he  shall  signify  his  consent  in  writing  under 
lis  hand  and  seal  that  the  same,  or  any  of  them,  shall  be 
aised  and  paid  in  his  life  time :  Provided  always  and  Appointed 
t  is  hereby  agreed  and  declared  between  and  by  the  par-  •b^res  to  be 
ies  to  these  presents,  that  in  default  of  any  such  direction  ^^if^tl"^^ 
v  appointment  as  aforesaid  to  the  contrary,  no  child  or 
thildren  taking  anv  part  of  the  sum  of  6000/.  or  10,000/. 
as  the  event  shall  nappen)  under  or  by  virtue  of  any 
tirection  or  appointment  to  be  made  by  the  said  £.  Evans 
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in  punoance  of  die  power  or  authority  hereiBbefiMre  giva 
to  tlim  for  that  purpose,  shall  have  or  be  entitled  to  of 
further  or  other  share  of  or  in  that  part  of  the  said  ami 
6000/.  or  10,000/.  (as  the  event  shall  haf^n,)  of  vUdi 
no  such  direction  or  appointment  shall  be  made,  viM 
hrinffing  his,  her,  or  their  appointed  share  or  shsres  txIb 
Cto«w  or  Mr-  hotchpot,  and  accounting  for  the  same  accordin^y :  f» 
w^roniilp  YiDEo  ALSO,  and  it  is  hereby  further  agreed  and  dedod 
**^'**'^'  between  and  by  the  parties  to  these  presents,  that  if  to 
shall  be  more  than  one  such  child  for  whom  portiooi  0 
intended  to  be  hereby  provided  as  aforesaid,  and  anfrf 
ihem  being  a  son  or  sons,  shall  depart  this  life  orbeoM 
an  eldest  or  only  son  so  for  the  time  being  entided  • 
aforesaid,  under  the  age  of  twenty-^ne  years,  or  bengi 
daughter  or  daughters^  shall  depart  this  life  under  tlie  t^ 
of  twenty-one  years  and  without  being  or  having  b^ 
married,  then  and  in  case  no  such  direction  or  appoii*- 
ment  as  aforesaid  shall  be  made  by  the  said  £.  EvsBito 
the  contrary,  as  well  the  share  mtended  to  be  berelif 
originally  provided  for,  as  the  share  or  shares  by  virtue  a 
this  present  clause  or  proviso  survivine  or  aocniii^  t> 
each  such  son  so  dying  or  becoming  an  ddest  or  only  m 
so  for  the  time  being  entitled  as  aforesaid,  and  eadi  nA 
daughter  so  dying  as  aforesaid,  or  so  much  thereof  siilid 
not  nave  been  raised  or  paid  or  applied  for  the  preftnuit 
and  advancement  in  the  world  of  any  such  son  or  wns,^ 
virtue  and  in  pursuance  of  the  power  or  authority  heroi' 
ai^r  in  that  behalf  contained,  shall  go,  accroe,  andfaetflf 
to  the  survivor  or  survivors,  others  or  other,  of  audi  em- 
dren  (not  being  an  eldest  or  only  son  so  for  the  time  boif 
entitled  as  aforesaid,)  and  shall  vest  in  and  be  paid  ^ 
him,  her,  or  them  (if  more  than  one,)  in  equl  pu^ 
shares,  and  proportions,  at  such  and  the  same  time  or 
times,  and  in  such  and  ihe  same  manner  as  hereinbefiRC 
declared  and  expressed  touching  and  conceminff  hii,  ^ 
or  their  original  portion  or  portions,  or  as  near  thereto  tf 
circumstances  wiU  admit ;  but  so  nevertheless  that  nooBe 
child  shall  by  survivorship  or  otherwise  have  or  be  enti^ 
to  more  than  die  sum  of  5000/.  for  his  or  her  portioo,  itf 
any  two  children  to  more  than  the  sum  of  6000/.  betvees 
ProTifton  for  them  for  their  portions :  And  upon  this  furtbes  Tbo'Ti 

milnt€iiaiiee.  ^j^  ^^y  ^^  g^j^  ^  q^j  ^^  p   p^^^  ^j  ^  gnnifff 

of  them,  and  the  executors,  administrators  and  '"^t"^ 
such  survivor,  do  and  shall  after  the  decease  ^^^ 
£.  Evans,  (subject  and  without  prejudice  as  aforesaid,)  of 
and  out  of  the  rents,  issues,  and  profits  <^  die  aaid^^ 
messuages,  lands,  and  other  hereditaments  comprised  a 
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\  taid  term  of  1000  yean,  or  any  part  or  parts  thereof, 
y  aiid  raise  for  the  maintenance  and  education  of  the 
id  or  children  for  the  time  being  of  the  said  £.  Evans 
i  J.  Grrace,  for  whom  a  portion  or  portions  is  or  are  in- 
ided  to  be  hereby  provided  as  aforesaid,  in  the  mean- 
Be  and  until  his,  her,  or  their  portion  or  respective 
rtions  shall  become  payable,  such  yearly  sum  or  sums  of 
mey,  not  exceeding  what  the  interest  of  ^e  expectant 
rtion  or  portions  mtended  to  be  hereby  proviaed  for 
eh  child  or  children  respectively,  would  amount  to  after 
B  rate  of  5/.  for  every  100/.  by  the  year,  as  the  said  £. 
wns  by  any  deed  or  deeds,  instrument  or  instruments  in 
iting,  with  or  without  power  of  revocation,  to  be  by 
B  sealed  and  delivered  in  the  presence  of  and  attested 
'  two  or  more  credible  witnesses,  or  by  his  last  will  and 
itament  in  writing,  or  any  codicil  or  codicils  thereto,  to 
I  by  bim  signed  in  the  presence  of  and  attested  by  two 
more  cremble  witnesses,  shall  from  time  to  time  direct 
appoint ;  and  in  default  of  any  such  direction  or  appoint- 
BDt,and  so  £gur  as  any  such  direction  or  appointment  shall 
it  extend,  such  yearly  sum  or  sums  of  money  as  the  said 
» Ord  and  P.  Pope,  or  the  survivor  of  them,  or  the  exe- 
ion,  administrators  or  assigns  of  such  survivor,  shall  for 
at  purpoae  deem  sufficient  and  proper,  not  exceeding  the 
nount  of  such  interest  as  aforesaic^  the  said  yearly  sum 
r  sums  of  money  for  maintenance,  to  be  free  and  clear  of 
id  fiom  all  deductions  for  taxes  or  otherwise,  and  to  be 
iMd  and  paid  in  such  manner  and  at  such  times  as  to 
lem  the  said  A.  Ord  and  P.  Pope,  or  the  survivor  of  them, 
'the  executors,  administrators,  or  assigns  of  such  survivor, 
lall  in  that  behalf  seem  meet:  Provided  always  and  it  is  Power  to 
weby  agreed  and  declared  betweeti  and  by  die  parties  to  f*)'*^^^^^^ 
Mse  presents,  that  it  shall  and  may  be  lawful  to  and  for  nient  of  ^^ 
le  laid  A.  Ord  and  P.  Pope,  and  the  survivor  of  them,  yoaagcr 
id  the  executors,  administrators  and  assigns  of  such  sur-  '*''*'* 
msr,  at  any  time  or  times  during  the  life  of  the  said  E. 
^s,  with  his  consent  and  approbation,  signified  by 
me  deed  or  deeds,  instrument  or  instruments  in  writing, 
i  be  by  him  sealed  and  delivered  in  the  presence  of  and 
ttested  by  two  or  more  credible  witnesses;  and  after  his 
Mease,  then  of  the  proper  authority  of  the  said  A.  Ord 
nd  P.  Pope,  or  the  survivor  of  them,  or  the  executors, 
dsmnistrators  and  assigns  of  such  survivor,  to  levy  and 
liie  by  the  ways  and  means  aforesaid,  or  any  of  them, 
V  the  advancement  or  preferment  in  the  world  of  any 
on  or  sons  of  the  said  £.  Evans  on  the  body  of  the  said 
•  Grace  lawfully  to  be  begotten,  (other  than  and  not 

EE6 
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in  punuance  of  the  power  or  authoritj  herembefbre  grren 
to  nim  for  tbat  purpose,  shall  have  or  be  entitled  to  sbj 
further  or  other  share  of  or  in  that  part  of  the  said  sum  tf 
6000/.  or  10,000/.  (as  the  event  shall  happen,)  of  whkh 
no  such  direction  or  appointment  shall  he  made,  withoiA 
bringing  his,  her,  or  their  appointed  share  or  shares  into 
CUaie  or  tnr-  hotchpot,  and  accounting  for  the  same  accordingly :  Pao- 
Tivonhip       vipED  ALSO,  and  it  is  hereby  further  agreed  and  declared 
ao  aoeraer.   j^^^g^i,  ^^^  y^y  ^^  parties  to  these  presents,  that  if  then 
shall  he  more  than  one  such  child  for  whom  portiims  aic 
intended  to  be  hereby  provided  as  aforesaid,  and  anj  of 
them  being  a  son  or  sons,  shall  depart  this  life  or  beoooe 
an  eldest  or  onlj  son  so  for  the  time  being  entitled  ai 
aforesaid,  under  the  age  of  twenty-one  years,  or  being  s 
daughter  or  daughters,  shall  depart  this  life  under  the  ags 
of  twenty-one  years  and  without  being  or  having  besa 
married,  then  and  in  case  no  such  direction  or  appooi^ 
ment  as  aforesaid  shall  be  made  by  the  said  £.  Evans  ta 
the  contrary,  as  well  the  share  intended  to  be  herdij 
originally  provided  for,  as  the  share  or  shares  by  ▼ixtne  cf 
this  present  clause  or  proviso  surviving  or  accruing  Is 
each  such  son  so  dying  or  becoming  an  Sdest  or  only  soa 
so  for  the  time  being  entitled  as  aforesaid,  and  each  sock 
daughter  so  dyin^  as  aforesaid,  or  so  much  thereof  as  sfail 
not  nave  been  raised  or  paid  or  applied  for  the  prelermcflt 
and  advancement  in  the  world  of  any  such  son  or  bods,  by 
virtue  and  in  pursuance  of  the  power  or  authority  hereia- 
after  in  that  behalf  contained,  shall  go,  accrue,  and  hckag 
to  the  survivor  or  survivors,  others  or  other,  of  anch  chil- 
dren (not  being  an  eldest  or  only  son  so  for  the  time  beii^ 
entitled  as  aforesaid,)  and  shau  vest  in  and  be  paid  t» 
him,  her,  or  them  (if  more  than  one,)  in  eqoal  paz1i» 
shares,  and  proportions,  at  such  and  the  same  time  or 
times,  and  in  such  and  the  same  manner  as  hereinbefisie 
declared  and  expressed  touching  and  concerning  his^  her 
or  their  original  portion  or  portions,  or  as  near  uieveto  m 
circumstances  wiU  admit ;  nut  so  nevertheless  that  no  one 
child  shall  by  survivorship  or  otherwise  have  or  be  entitkd 
to  more  than  the  sum  of  5000/.  for  his  or  her  portion,  nor 
any  two  children  to  more  than  the  sum  of  600O/.  b^ween 
ProyisioB  for  them  for  their  portions :  And  upon  this  puRTHsa  Taosr, 
maintemnce.  ^jj^^j  jjjey  the  said  A.  Ord  and  P.  Pope,  and  the  aurfrnr 
of  them,  and  the  executors,  administrators  and  asaigns  d 
such  survivor,  do  and  shidl  after  the  decease  of  the  ssid 
£.  Evans,  (subject  and  without  prejudice  as  aforesaid,)  by 
and  out  of  the  rents,  issues,  and  profits  of  the  said  mason, 
messuages,  lands,  and  other  hereditaments  oompiiaed  m 
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ion  or  portions  intended  to  be  hereby  provided  for  such 
lifld  or  children  severally  as  aforesaid,  the  same  shall  be 
ttoonted  in  full  satisfaction  of  the  whole  of  such  his, 
«r,  or  their  portion  or  portions ;  but  if  such  advanced 
mn  or  sums  of  money  shall  be  less  than  such  portion  or 
ortions,  the  same  shall  be  considered  as  part  only  of  such 
1^  her,  or  their  portion  or  portions,  and  sucn  money 
idv  shall  be  raised  under  or  by  virtue  of  the  trufts  of  the 
nd  term  of  1000  years,  for  the  portion  or  portions  of  the 
iiild  or  children  to  or  with  whom  such  sum  or  sums  of 
MMiey  shall  be  so  given  or  advanced  by  the  said  £.  Evans, 
s  tqeether  with  the  sum  or  sums  of  money  so  to  be  given 
r- advanced,  will  amount  to  and  complete  the  sum  of 
loney  intended  to  be  hereby  provided  for  such  child  or 
hildren  respectively,  under  or  by  virtue  of  the  trusts  of 
lie  said  term  of  1000  years;  and  then  and  in  such  case 
be  said  £.  Evans,  his  executors,  administrators  or  assigns, 
hall  be  entitled  to  receive  the  sum  or  sums  of  money  so 
D  be  advanced  by  him  as  aforesaid,  and  the  same  shall 
e  considered  as  part  of  his  personal  estate,  unless  the  said 
L  Evans  shall  by  some  writing  under  his  hand  direct  the  . 
mtrary :  Provided  always,  and  it  is  hereby  agreed  and  Proviso  fur 
Isdared  between  and  by  the  parties  to  these  presents,  <^*^r  ^  ii^'* 
luit  ftom  and  immediately  after  all  the  trusts  hereinbefore  ^^"^' 
(edared  of  and  concerning  the  said  term  of  1000  years 
hall  in  all  respects  be  fully  performed  and  satisfied,  or 
hall  become  unnecessary,  or  incapable  of  taking  effect, 
Bd  the  said  A.  Ord  and  P.  Pope,  and  each  of  them, 
heir  and  each  of  their  executors,  administrators  and 
■igns,  shall  be  fully  reimbursed  and  satisfied  all  costs, 
hufeA  and  expenses,  (if  any,)  to  be  occasioned  by  or 
elating  to  the  trusts  hereby  reposed  in  them  as  aforesaid, 
nd  which  they  are  hereby  respectively  authorized  and 
mpowered  to  levy  and  raise  by  all  or  any  of  the  ways 
nd  means  aforesaid,  and  to  retain  accordingly,  the  same 
Sim  shall  as  to  such  of  the  said  manors,  messuages,  lands, 
nd  other  hereditaments  comprised  therein,  as  shall  not 
lave  been  sold  or  mortgaged  for  the  purposes  aforesaid,  ab- 
olutdy  cease  and  determine ;  and  as  to  such  of  the  heredi- 
amenta  as  shall  havebeen  mortgaged  for  the  purposes  afore- 
ttd,  shall,  subject  to  such  mortgage  or  mortgages,  wait  upon 
nd  attend  the  freehold  and  inheritance  of  the  heredita- 
ments so  mortgaged :  Provided  also,  and  it  is  hereby  power  for 
hrther  agreed  and  declared  between  and  by  the  parties  intended 
o  these  presents,  that  in  case  the  said  J.  Grace  shall  die  cJ^i^jolu. 
in  the  litetime  of  the  said  £.  Evans,  it  shall  and  may  be  tore*  for  Aiirr 
^wful  to  and  for  the  said  E.  Evans,  at  any  time  or  times  '"^^'^  ^*^*='' 
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being  an  eldest  or  only  eon  so  for  the  time  being  eatilM 
as  aforesaid,)  any  sum  or  sams  of  money,  not  exceeding  m 
the  whole  for  any  one  such  son  one  moiety  or  equal  half 
part  or  share  of  his  expectant  portion  under  ibe  trota 
nereinbefore  declared,  (which  same  sum  or  soma  of  moDcy 
shall  be  considered  and  taken  to  be  in  part  of  the  portiflB 
or  fortune  provided  or  intended  to  be  provided  for  9aA 
son  or  sons  under  or  by  virtue  of  the  trusts  of  the  said  tarn 
of  1000  years,)  and  to  pay  and  apply  the  money  so  tok 
raised  for  the  placing  out,  preferment,  advancement  «c 
benefit  of  such  son  or  sons  as  the  said  £.  Evans  AA 
during  his  life  think  fit,  or  as  after  his  decease  they  ^ 
said  A.  Ord  and  P.  Pope,  or  the  survivor  of  them,  or  ^ 
executors,  administrators  or  assigns  of  such   wirviwBTT 
shall  in  their  or  his  discretion  think  fit,  notwithstan&f 
the  portion  or  portions  of  such  son  or  scms   ahaQ  nf 
No  sale  or      ^^^  haYe  become  vested  or  payable :  Provided  alwiti. 
mortgAge  to    and  it  is  hereby  l^rther  agreed  and  declared  betvea 
•*pS??oVu  "  and  by  the  parties  to  these  presente,  that  the  said  A.  Ori 
payable.        and  P.  Pope,  or  the  survivor  of  them,  or  the  executon 
administrators  or  assigns  of  such  survivor,  shall  not  seD, 
mortgage  or  demise  any  part  or  parts  of  the  said  maafln. 
messuages,  lands  and  other  hereditaments  comproedii 
the  said  tenn  of  1000  vears,  until  one  of  the  said  po- 
tions or  some  part  thereof  shall  become    payable  bf 
virtue  of  and  under  the  trusts  or  powers  afbr^aid,  e^ 
cept  for  the  purpose  of  such  advancement  as  aibrtsaii 
and  that  the  rents,  issues  and  profits  of  the  said  manai^ 
Sarpias  rents  messuages,  lands,  and  other  hereditaments,  or  so  wmk 
to  be  received  of  the  same  rents,  issues  and  profits  as  shall  remain,  aAff 
enihTed^sub-  ^ns^^nng  the  trusts  aforesaid,  shall,  until  one  such  p«- 
ject  to  the      tion  shall  become  payable  as  itforesaid,  be  had  and  I^ 
lem.  ceived  by  the  person  or  persons  who  for  the  time  htnf 

shall  be  entitled  to  the  same  manors,  messuages,  heuk 
and  other  hereditaments  in  reversion  or  remainder  a- 
pectant  on  the  determination  of  the  same  term,  to  asd 
MoDey  ad-  for  his  and  their  own  use  and  benefit :  Provided  aub, 
l^^^yy  b  ^"^  '^  "  hereby  further  agreed  and  declared  betwea 
considered  as^  <uid  by  the  parties  to  these  presents,  that  if  the  std 
part  of  poi^  E.  Evans  shall  during  his  life  give  and  advance  to  or 
^'""'  with  any  child  or  children  for  whom  a  portion  or  pottiQai 

is  or  are  intended  to  be  hereby  provided  as  aforesaid,  aajr 
sum  or  sums  of  money  for  or  towards  his,  her,  or  dieir 
preferment  or  advancement  in  the  world,  then  and  in  sadi 
case,  (unless  the  said  £.  Evans  shall  by  some  writi^ 
under  his  hand  direct  the  contrarv,)  if  such  advanced  sms 
or  sums  of  money  shall  be  equal  to  the  whole  of  the  per 
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va  or  portions  intended  to  be  hereby  provided  for  such 
iQd  or  children  severally  as  aforesaid,  the  same  shall  be 
sooonted  in  full  satisfaction  of  the  whole  of  such  his, 
nr,  or  their  portion  or  portions ;  but  if  such  advanced 
im  or  sums  of  money  shall  be  less  than  such  portion  or 
BTtions,  the  same  shall  be  considered  as  part  onlv  of  such 
ifl^  her,  or  their  portion  or  portions,  and  such  money 
dIv  shall  be  raised  under  or  by  virtue  of  the  trusts  of  the 
ua  term  of  1 000  years,  for  the  portion  or  portions  of  the 
bild  or  children  to  or  with  whom  such  sum  or  sums  of 
HMiey  shall  be  so  given  or  advanced  by  the  said  £.  Evans, 
I  together  with  the  sum  or  sums  of  money  so  to  be  given 
r- advanced,  will  amount  to  and  complete  the  sum  of 
Hmey  intended  to  be  hereby  provided  for  such  child  or 
hUdren  respectively,  under  or  by  virtue  of  the  trusts  of 
lie  said  term  of  1000  years;  and  then  and  in  such  case 
be  said  £.  Evans,  his  executors,  administrators  or  assigns, 
kail  be  entitled  to  receive  the  sum  or  sums  of  money  so 
9  be  advanced  by  him  as  aforesaid,  and  the  same  shall 
a  eonsidered  as  part  of  his  personal  estate,  unless  the  said 
L  Evans  shall  by  some  writing  under  his  hand  direct  the  . 
ODtrary :  Provided  always,  and  it  is  hereby  agreed  and  Provito  r<>r 
lidared  between  and  by  the  parties  to  these  presents,  <^**'|'  ^  i^'* 
hat  from  and  immediately  after  all  the  trusts  hereinbefore  *^""' 
ledared  of  and  concerning  the  said  term  of  1000  years 
ihaU  in  all  respects  be  fully  performed  and  satisfied,  or 
iiall  become  unnecessary,  or  incapable  of  taking  effect, 
lad  the  said  A.  Ord  and  P.  Pope,  and  each  of  them, 
Iheir  and  each  of  their  executors,  administrators  and 
wigns,  shall  be  fully  reimbursed  and  satisfied  all  costs, 
ihanes  and  expenses,  (if  any,)  to  be  occasioned  by  or 
(dating  to  the  trusts  hereby  reposed  in  them  as  aforesaid, 
nd  wUch  they  are  hereby  respectively  authorized  and 
Upowered  to  levy  and  raise  by  all  or  any  of  the  ways 
nd  means  aforesaid,  and  to  retain  accordingly,  the  same 
kmrm  shall  as  to  such  of  the  said  manors,  messuages,  lands, 
ind  other  hereditaments  comprised  therein,  as  shall  not 
have  been  sold  or  mortgaged  for  the  purposes  aforesaid,  ab- 
lolutely  cease  and  determine ;  and  as  to  such  of  the  heredi- 
tunents  as  shall  have  been  mortgaged  for  the  purposes  afore- 
said, sbaU,  subject  to  such  mortgage  or  mortgages,  wait  upon 
•nd  attend  the  freehold  and  inheritance  of  the  heredita- 
ments so  mortgaged :  Provided  also,  and  it  is  hereby  Power  for 
ftffther  agreed  and  declared  between  and  by  the  parties  intended 
to  these  presents,  that  in  case  the  said  J.  Grace  shaU  die  ei^TatOoiu- 
in  the  lifetime  of  the  said  £.  Evans,  it  shall  and  may  be  tores  for  sifter 
lawful  to  and  for  the  said  £.  Evans,  at  any  time  or  times  ^^^^  ^^'^'* 
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after  ihe  deceaae  of  the  said  J.  Grace,  eitlier  be£oR« 
after  his  intermarriage  with  any  other  woman  or 
by  any  deed  or  deedi,  instrument  or  inetruments  in 
ing,  to  be  by  him  sealed  and  delivered  in  the  preseneesf 
and  to  be  attested  by  two  or  more  credible  witneawn,  sr 
by  his  last  will  and  testament  in  wridne,  or  any  oodidLw 
codicils  thereto,  to  be  by  him  sbined  in  £e  presence  of  sai 
attested  by  two  or  more  credible  witnesses*  to  grant,  link 
or  appoint  to  or  to  the  use  of  any  woman  or  women  rcipee 
tive^,  whom  he  the  said  £.  £van8  shall  many  alter  tfae 
decease  of  the  said  J.  Grace,  for  her  or  their  life  or  respcelift 
liveS)  and  in  full  or  in  part  of  her  or  their  jointure  or  joe- 
tures,  and  either  in  bar  or  without  being  in  bar  of  dow, 
any  annual  sum  or  sums,  yearly  rent  chaige  or  rent  ^Hiigeii. 
not  exceeding  in  the  whole  for  any  one  such  woman  the 
yearly  sum  of  400/.  of  lawful  money  of  Great  Britain,  wil^ 
out  any  deduction,  to  take  eflect  immediately  after  the  6aA 
of  him  the  said  £.  Evans,  such  annual  sum  or  aoms  <f 
yearly  rent  chaige  or  rent  cbatges  to  be  payable  quarterif, 
and  to  be  issuing  out  of  and  chargeable  upon  all  or  ai? 
part  or  parts  of  the  said  manors,  messuages,  lands  aid 
other  hereditaments  hereby  granted  and  released,  or  a- 
pressed  and  intended  so  to.be,  and  for  the  purpose  of 
securing  the  annual  sum  or  sums,  yearly  rent  cfaazge  s 
rent  charges,  so  to  be  appointed  as  aforeaaid,  to  gasi, 
limit  and  appoint  to  the  woman  or  women  reapectively  ts 
whom  the  said  annual  sum  or  sums,  yearly  rent  chsge 
or  rent  charges,  shall  be  appointed  as  aforesaid,  nssl 
powers  and  remedies  for  recovering  and  enforcing  psy- 
roent  thereof  respectively,  by  distress  and  entry  upon  sm 
perception  of  the  rents  and  profits  of  the  heredttamenH 
so  to  be  charged  with  the  said  annual  sum  or  sums,  or 
yearly  rent  chaige  or  rent  charges ;  and  also  to  limit  aad 
appomt  the  hereditaments  so  to  be  chaiged  aa  aforeKid 
to  any  person  or  persons  whomsoever,  for  any  term  or 
terms  of  years,  upon  the  usual  trusts  for  better  secoii^g 
the  due  payment  thereoi^  to  take  effect  immediatdy  tlba 
the  decease  of  the  said  £.  £vans,  as  to  the  said  £.  Evan 
shall  seem  meet ;  but  so  that  every  such  term  or  tenns  d 
years  (if  any  such  shall  be  limited)  be  made  to  detenniBe 
on  the  death  of  the  woman  or  women  for  the  benefit  d 
whom  the  same  shall  be  created,  and  the  payment  of  ths 
arrears  of  her  or  their  rent  charge  or  respective  itat 
charges,  and  the  expenses  incurred  by  the  non-paymeot 
Power  for    -  thereof  respectively :  Provided  also,  and  it  is  hereby 
H^fe'aod  tra     ^^ff^^  ^^  declared  between  and  by  the  parties  to  these 
U'ct%aru?g    presents,  that  it  shall  and  may  be  lawful  to  and  for  the 
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ud  W.  Evans  and  E.  Evans,  as  and  when,  by  virtue  of  minority  oi 
be  limitations  hereinbefore  contained,  they  shall  succes-  ^nlf/bu'iicu 
iTelv  and  respectively  be  in  the  actual  possession  of  or  fog  leases. 
ntitled  to  the  receipt  of  the  rents,  issues  and  profits  of  the 
laid  manors,  messuages,  lands,  and  other  hereditaments 
lereinbefore  granted  and  released,  or  expressed  or  intended 
lo  to  be,  during  their  respective  lives ;  and  also  to  and  for 
the  said  H.  How  and  J.  Joy,  and  the  survivor  of  them, 
md  the  executors  or  administrators  of  such  survivor,  from 
time  to  time  and  at  all  times  during  the  minority  or  re- 
spective minorities  of  any  child  or  children  who  by  virtue 
cSr  the  limitations  aforesaid  shall  for  the  time  being  be  en- 
titled to  the  actual  possession,  or  the  receipt  of  the  rents, 
imies,  and  profits  of  the  same  hereditaments  and  pre- 
mises, bv  any  indenture  or  indentures  to  be  sealed  and 
delivered  by  them  respectively  in  the  presence  of  and 
attested  by  two  or  more  credible  witnesses,  to  limit  or 
appoint,  by  way  of  demise  or  lease,  all  or  any  part  of  the 
said  messuages,  lands,  and  other  hereditaments  hereby 
granted  and  released,  or  expressed  and  intended  so  to  be, 
to  any  person  or  persons  who  shall  improve  the  same, 
or  covenant  and  agree  to  improve  the  same,  by  erect- 
ing or  building  thereon  any  new  house  or  houses,  erec- 
tions or  buildings,  or  to  rebuild  or  repair  any  of  the 
messuages,    tenements,    erections   and  buildings  what- 
soever,  which   now  are  or  hereafter  shall  be  on  the 
lame  hereditaments,  or  any  part  thereof,  or  to  expend 
such  sums  of  money  in  improvements  thereof  respectively 
as  shall  be  thought  adequate  for  the  interests  therein  re- 
spectively to  be  parted  with,  for  any  term  or  number  of 
years  not  exceeding  ninety-nine  years,  to  take  efiect  either 
in  possession  or  immediately  after  the  determination  of 
the  subsisting  leases  for  the  time  being  of  the  same  here- 
ditaments, so  that  in  every  such  limitation  or  appointment 
by  way  of  demise  or  lease,  there  be  reserved  the  best  and 
most  improved  yearly  rent  or  rents  to  be  payable  during 
the  continuance  of  the  use  or  estate,  uses  or  estates, 
created  therebv,  and  to  be  incident  to  the  immediate  re- 
vernon  of  the  hereditaments  so  to  be  limited  or  appointed 
by  way  of  demise  or  lease  as  aforesaid,  that  can  be  rea- 
tooabfy  had  or  gotten  for  the  same,  without  taking  any 
ime,  premium,  or  foregift  for  the  making  thereof,  and  so 
that  no  such  limitation  or  appointment  by  way  of  demise 
or  lease  as  aforesaid  shall  oe  valid  in  law  unless  there 
be  inserted  therein  a  clause  in  the  nature  of  a  condition 
of  re-entry  on  non-payment  of  the  rent  or  rents  thereby 
to  be  respectively  re8er\'ed,  and  so  as  the  appointee  or 
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appointees,  lessee  or  lessees,  do  ezecnte  a  coanteipart 
thereof  respectively,  and  do  thereby  covenant  for  the  doe 
payment  of  the  rent  or  rents  thereby  to  be  reapectiTe^ 
Power  or  reserved :  Provided  also,  and  it  is  hereby  furtber  agreed 
rack'rcau  '^^  declared  between  and  by  the  parties  to  these  preaeoli, 
that  it  shall  and  may  be  lawful  to  and  for  the  aaid  W. 
£vans  and  £.  Evans,  as  and  when,  by  virtue  of  the  lini- 
tations  hereinbefore  contained,  they  shall  suocesaiTdy  ad 
respectively  be  in  the  actual  possession  of  and  entitled  Is 
the  receipt  of  the  rents,  issues,  and  profits  of  tbe  said 
manors,  messuages,  lands,  and  other  hereditameDts  herefcy 
eianted  and  released,  or  expressed  and  intended  so  is 
be,  during  their  respective  lives,  and  also  to  and  lor  the 
said  H.  How  and  J.  Joy,  and  the  survivor  of  them,  and 
the  executors  or  administrators  of  such  sarvivor^  intm 
time  to  time  and  at  all  times  during  the  minori^  sr 
respective  minorities  of  any  child  or  children  who  by 
virtue  of  any  of  the  limitations  aforesaid  shall  be  entitled 
to  any  estate  of  freehold  and  inheritance  of  and  in  the 
said  manors,  messuages,  lands,  hereditaments^  and  pre- 
mises, by  any  indenture  or  indentures  to  be  sealed  and 
delivered  by  them  respectively  in  the  presence  of  and 
attested  by  two  or  more  credible  witnesses,  to  limit  or 
appoint,  by  way  of  demise  or  lease,  all  or  any  part  or 
parts  of  the  said  manors,  messusges,  lands,  and  other 
hereditaments,  with  the  appurtenances,  to  any  penoB 
or  persons,  for  any  term  or  number  of  years  absolBle, 
not  exceeding  twenty-one  years,  to  take  cdflfect  in  poases- 
sion  and  not  in  reversion  or  by  way  of  future  interest,  so 
as  there  shall  be  reserved  on  every  such  limitation  or 
appointment  by  way  of  demise  or  lease  tbe  beat  or  most 
improved  yearly  rent  or  rents,  to  be  incident  to  the  im- 
mediate reversion  of  the  hereditaments  so  to  be  limited  or 
appointed,  that  can  or  may  be  reasonably  had  or  gotten 
for  the  same,  without  taking  any  fine,  premium,  or  fiaie- 
eift,  or  any  thing  in  the  nature  of  a  fine,  premnmn,  or 
roregift,  for  the  making  thereof  and  so  as  there  be  coa- 
tained  in  every  such  limitation  or  appointment,  by  way 
of  demise  or  lease,  a  clause  in  the  nature  of  a  oonditioii 
of  re-entry  for  non-payment  of  the  rent  or  rents  thereby 
to  be  respectively  reserved,  and  so  as  the  appointee  sr 
appointees,  lessee  or  lessees,  do  execute  a  oonnteipait 
thereof  respectively,  and  do  hereby  covenant  for  the  doe 
payment  of  the  rent  or  rents  thereby  to  be  ren>ectrrdy 
reserved,  and  be  not  by  any  clause  or  words  therein  to 
be  contained  made  dispunishable  for  waste,  or  exempted 
firom  punishment  for  committing  waste ;  any  thing  herns- 
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«fore  contained  to  the  contrary  thereof  in  anywise  not- 
ritbstanding:  Provided  always,  and  it  is  hereby  agreed  Power  or  nie 
md  declared  between  and  by  the  parties  to  these  pre-  and  exchange 
lents,  that  it  shall  and  may  be  lawful  to  and  for  the  said  Sbemen'i?(a) 
El.  How  and  J.  Joy,  and  the  survivor  of  them,  and  the 
executon  or  administrators  of  such  survivor,  at  any  time 
[>r   times  after  the  solemnization  of  the  said  intended 
marriage,  at  the  joint  request  and  bv  the  joint  direction  of 
tlie  said  W.  Evans  and  £.  Evans,  during  their  joint  lives, 
and  after  the  death  of  either  of  them,  then  at  the  request 
and  by  the  direction  of  the  survivor  of  them,  testified  by 
some  writing  under  their  or  his  hands  and  seals,  or  hand 
and  seal,  attested  by  two  or  more  credible  witnesses,  to 
dispose  of  and  convey,  either  by  way  of  absolute  sale  or 
in   exchange  for  or  in  lieu  of  other  manors,  lands,  or 
bereditaments,  to  be  situate  somewhere  in  that  part  of 
Oreat  Britain  called  England,  or  in  the  principality  of 
'Wales,  all  or  any  part  of  the  manors,  messuages,  lands, 
hereditaments,  and  premises  hereby  granted  and  released, 
or  expressed  and  intended  so  to  be,  and  the  inheritance 
thereof,  in  fee  simple,  to  any  person  or  persons  whomso- 
ever, for  such  price  or  prices  in  money,  or  for  such  an 
equivalent  or  recompense  in  manors,  lands,  or  heredita* 
ments,  as  to  them  the  said  H.  How  and  J.  Joy,  or  the 
survivor  of  them,  or  the  executors  or  administrators  of 
such  survivor,  shall  seem  reasonable,  or  to  enfranchise 
any  copyhold  or  customary  messuages,  lands,  or  heredi- 
taments holden  of  any  of  the  said  manors  hereby  granted 
and  released,  or  expressed  and  intended  so  to  be,  for  such 

frice  or  prices  or  sum  or  sums  of  money  as  to  the  said  H. 
low  and  J.  Joy,  or  the  survivor  of  them,  or  the  executors 
or  administrators  of  such  survivor,  shall  seem  reasonable; 
and  that  for  the  purpose  of  effectuating  such  dispositions, 
conveyances,  enfranchisement  or  enfranchisements  (but 
not  for  any  other  purpose)  it  shall  and  may  be  lawful  to 
and  for  the  said  M.  How  and  J.  Joy,  and  Uie  survivor  of 
them,  and  the  executors  or  administrators  of  such  survi- 
Tor,  at  such  request  and  by  such  direction,  and  so  testified 
as  aforesaid,  by  any  deed  or  deeds,  instrument  or  instru- 
ments in  writing,  sealed  and  delivered  by  them  or  him, 
in  the  presence  of  and  attested  by  two  or  more  credible 
witnesses,  absolutely  to  revoke,  determine,  and  make  void 

(a ;  Farther  powers  to  enfranchise  copybolds  are  given  by 
Stat.  4  &  5  Vict.  c.  35,  but  by  the  83rd  section  nothing  con- 
tained in  that  act  shall  operate  to  prevent  any  enfranchise- 
ment  which  may  be  made  mdependently  of  that  act. 
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all  and  every  or  any  of  the  uses,  tnutSy  powers,  and  pio- 
vitoes  hereinbefore  limited,  declared,  and  eiqireaaed,  d 
and  concerning  the.  said  premises,  or  any  part  or  partii 
parcel  or  parcels  thereof;  and  bv  the  same  or  any  odMX 
deed  or  deeds,  instrument  or  instruments  in  writing 
sealed,  delivered,  and  attested  as  aforesaid,  to  limit,  de- 
dare,  direct,  and  appoint  any  use  or  uses,  estate  or  CDtatPi, 
trust  or  trusts,  of  the  said  premises,  or  any  part  or  pazt% 
parcel  or  parcels  thereof,  wnich  it  shall  be  thought  neces- 
sary or  enedient  to  limit,  declare,  direct,  or  appoint,  in 
order  to  emctuate  such  sales,  exchanges,  disposiCi<iD8^  cob- 
veyanoes,  or  enfranchisements  as  aforesaid:  And  also  that 
upon  any  such  exchange  as  aforesaid,  it  shall  and  may  be 
lawful  to  and  for  the  said  H.  How  and  J.  Joy,  or  the  ma- 
vivor  of  them,  or  the  executors  or  administrators  of  audi 
survivor,  to  give  or  receive  any  nim  or  sums  of  money  fay 
way  of  equafity  of  exchange ;  and  also  that  upon  payment 
of  the  money  arising  by  any  sale  or  enfranchisement  of 
the  said  premises,  or  any  part  thereof,  or  to  be  received 
for  equality  of  exchange  as  aforesaid,  or  any  part  thereof 
it  shall  and  may  be  lawful  to  and  for  the  said  H .  How  and 
J.  Joy,  and  the  survivor  of  them,  and  the  executors  or  ad- 
ministrators of  such  survivor,  to  sign  and  give  receipts  for 
the  same ;  and  that  such  receipts  shall  be  suffident  dis" 
charges  to  the  person  or  persons  to  whom  the  same  shall  be 
given  for  the  money  therein  respectively  acknowledged  or 
expressed  to  be  received ;  and  that  such  person  or  persons, 
his,  her,  or  their  heirs,  executors,  administrators,  or  as- 
siffns,  shall  not  afterwards  be  answerable  for  any  loss, 
misapplication,  or  non-application  of  such  money,  or  be 
obliged  or  concerned  to  see  to  the  application  Uiereof: 
And  it  is  hereby  also  agreed  and  declared,  that  when  all 
or  any  part  or  parcel  of  the  manors  or  lordships,  heredi- 
taments and  premises,  hereby  granted  and  released,  or 
expressed  ana  intended  so  to  be,  shall  be  so  sold  for  a 
valuable  consideration  in  money,  or  any  such  copyhold 
or  customary  messuages,  lands,  or  tenements,  shaU  be 
so  enfranchised,  or  any  money  shall  be  so  received  for 
equality  of  exchange  as  aforesaid,  they  the  said  H.  Hov 
and  J.  Joy,  and  the  survivor  of  them,  and  the  executon 
or  administrators  of  such  survivor,  shall  with  aD  conve- 
nient speed  lay  out  and  invest  the  money  to  arise  by 
such  sale  or  sales,  enfranchisement  or  enfranchisements, 
or  to  be  received  for  eouality  of  exchange,  in  the  pm^ 
chase  of  other  manors,  lands,  or  hereditaments,  in  fee 
simple  in  possession,  to  be  situate  somewhere  in  that 
part  of  Great  Britain  called  £ngland,  or  in  the  priad- 
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pality  of  Wales,  of  a  clear  and  indefeasible  estate  of  in- 
neritance,  or  of  lands  of  a  leasehold  or  copyhold  tenure, 
convenient  to  be  held  therewith  or  with  the  heredita- 
ments hereinbefore  settled,  yet  so  that  during  the  lives 
of  the  said  W.  Evans  and  £.  Evans,  and  the  life  of  the 
survivor  of  them,  every  such  purchase  shall  be  made 
with  their  or   his  consent,  testified   by  some  writing 
under  their  or  his  hands  or  hand;  and  moreover  that 
they  the  said  H.  How  and  J.  Joy,  or  the  survivor  of 
them,  or  the  heirs,  executors,  administrators,  and  assigns 
of  such  survivor,  do  and  shall  settle  and  assure,  or  cause 
to  be  settled  and  assured,  as  well  the  manors,  lands,  and 
hereditaments  so  to  be  purchased,  as  the  manors,  lands, 
and  hereditaments  to  be  vested  in  the  said  H.  How  and 
J.  Joy,  or  the  survivor  of  them,  his  heirs,  executors, 
administrators,  or  asigns,  in  exchange  as  hereinbefore  is 
mentioned :   To  the  uses,  upon  the  trusts,  and  for  the 
intents  and  purposes,  and  witn,  under,  and  subject  to  the 
powers,  provisoes,  limitations,   declarations,  and  agree- 
ments in  and  by  these  presents  limited,  eroressed,  de- 
clared, and  contained,  or  which  shall  have  been  limited 
or  created  under  any  of  the  powers  hereinbefore  con- 
tained, of  and  concerning  the  manors  or  lordships,  here- 
ditaments and  premises  nereby  granted  and  released,  or 
intended  so  to  be,  or  such  of  them  as  shall  be  so  sold, 
enfranchised,  or  conveyed  in  exchange  as  aforesaid,  or 
aa  near  thereto  as  the  nature  or  quality  of  the  lands  so  to 
be  purchased,  and  the  deaths  of  parties  and  other  circum- 
stances will  then  admit  of,  yet  so  that  if  any  of  the  lands 
or  tenements  so  to  be  purchased  shall  be  held  by  lease  or 
leases  for  years,  the  same  shall  not(  for  the  effect  or  pur- 
pose of  transmission,  vest  absolutely  in  any  child  or  chil- 
dren of  the  said  £.  Evans,  who  sbidl  not  attain  the  age  of 
twenty-one  years;    but  nevertheless  any  such  child  or 
children  for  the  time  being  entitled  to  the  actual  freehold 
of  the  hereditaments  hereby  granted  and  released,  or 
expressed  and  intended  so  to  be,  or  of  the  said  freehold 
hereditaments  so  to  be  purchased,  shall,  during  his  or  her 
minority  or  respective  minorities,  be  entitled  to  receive 
the  rents,  issues,  and  profits  of  the  leasehold  heredita- 
ments so  to  be  purchased :  And  it  is  hereby  agreed  and 
declared  between  and  by  the  parties  to  these  presents, 
that  if  any  of  the  lands  so  to  be  purchased  as  aforesaid 
shall  be  held  bv  lease  or  leases  for  lives  or  years,  proper 
provisions  shall  be  inserted  in  the  settiement  to  be  made 
thereof  as  aforesaid,  for  renewing  the  same  from  time  to 
time  as  occasion  shall  require,  and  that  the  fines,  fees, 
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and  expenses  of  such  renewal  or  renewals  shaD  frcMn  time 
to  time  be  defrayed  by  and  out  of  the  rents,  issues,  and 
profits  of  the  premises  so  to  be  purchased,  and  of  which 
such  renewals  are  to  be  so  made  as  aforesaid :  And  iiirtber, 
that  until  the  money  arising  by  such  sale  or  sales,  en- 
franchisement or  ennanchisements,  or  so  to  be  received 
for  equality  of  exchange  as  aforesaid,  shall  be  disposed  of 
in  the  manner  hereinbefore  mentioned,  it  shall  and  may 
be  lawful  to  and  for  the  said  H.  How  and  J.  Joy,  and  the 
survivor  of  them,  and  the  executors  and  administraton  of 
such  survivor,  by  and  with  such  consent  as  last  herein- 
before is  mentioned,  and  so  testified  as  aforesaid,  to  place 
out  such  sum  or  sums  of  money  at  interest,  either  in  the 
parliamentary  stocks  or  public  fimds  of  Great  Britain,  or 
upon  government  or  real  securities  in  England,  but  not  on 
real  or  other  securities  in  Ireland,  (6)  m  the  names  or 
name  of  such  trustees  or  trustee  for  the  time  being,  and 
to  alter,  vary,  transfer,  and  dispose  of  the  said  stocky 
funds,  and  securities,  as  occasion  shall  require :  And  it  is 
hereby  also  agreed  and  declared,  that  the  interest,  divi- 
dends, and  annual  proceeds  arising  from  such  stocks,  fuDdi» 
and  securities,  shall  go  and  be  paid  to  such  person  or 
persons,  and  be  applied  to  and  for  such  uses,  intents,  and 
purposes,  and  in  such  manner  as  the  rents,  issues,  and 
profits  of  the  manors  and  hereditaments  to  be  purchased 
therewith  would  go  or  be  payable  or  applicable  in  case 
such  purchsse  or  purchases  and  settlement  as  aforesaid 
Trattees'  re-  were  then  actually  made :  Provided  always,  and  it  is 
good  diiH^    hereby  agreed  and  declared  between  and  by  the  parties  t» 
charf  et.         these  presents,  that  the  receipt  or  receipts  in  writing  of 
the  several  trustees  hereby  appointed,  or  the  survivor  of 
them,  or  the  executors,  administrators,  or  assigns  of  soch 
survivor,  or  of  the  trustees  or  trustee  for  the  time  beiog 
of  these  presents,  for  any  sum  or  sums  of  money  payaUe 
to  them  or  him,  or  any  of  them,  under  or  by  virtue  of 
these  presents,  or  in  or  about  the  execution  of  any  of  the 
trusts,  powers,  or  authorities  herein  deplared  or  contaiocd, 
sliall  be  a  sufficient  and  effectual  discharge,  or  sufficicat 
and  eflectual  discharges  for  the  same,  or  for  so  modi 
thereof  respectively  as  in  such  receipt  or  receipts  shall  be 
expressed  or  acknowledged  to  be  received ;  and  that  the 
person  or  persons  to  whom  the  same  shall  be  given,  bis, 
her,  or  their  heirs,  executors,  administrators,  or  assigu, 
shall  not  afterwards  be  answerable  or  accoimtable  for  any 

(6)  See  anU,  p.  518,  s.  5,  and  note. 
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MB,  misappKcation,  or  nonapplicatioii,  or  be  in  anywise 
Uiged  or  concerned  to  see  to  the  application  of  the 
iM>ney  therein  mentioned  and  acknowledged  to  be  re- 
dved :  Provided  always,  and  it  is  hereby  agreed  and  Power  to 
ledared  between  and  by  the  parties  to  these  presents,  [^^]^°*^ 
bat  if  the  said  trustees  in  and  by  these  presents  nomi- 
isted  and  appointed,  or  any  future  trustee  or  trustees  to 
le  appointed  m  the  stead  or  place  of  them  or  any  of  them, 
■  hereinafter  is  mentioned,  shall  happen  to  die,  or  go 
o  reside  beyond  seas,  or  be  desirous  of  being  discharged 
i  and  from,  or  refuse,  or  decline,  or  become  incapable  to 
let  in  the  trusts  hereby  in  them  respectively  reposed  as 
■foresaid,  before  the  said  trusts  shall  be  fully  executed, 
leiformed,  or  dischaiged,  then  and  in  such  case  and  when 
md  so  often  as  the  same  shall  happen,  it  shall  and  may 
le  lawful  to  and  for  the  said  W.  Evans  and  £.  Evans,  or 
lie  survivor  of  them,  or  the  executors  or  administrators 
tf  such  survivor  (but  with  the  consent  in  writing  of  the 
Kid  Jane  Grace,  during  her  life,  as  to  any  trustee  or 
Inistees  of  the  said  term  of  200  years) ,  by  any  deed  or 
feeds,  instrument  or  instruments  in  writing,  sealed  and 
felivered  by  them  or  him,  in  the  presence  of  and  attested 
by  two  or  more  credible  witnesses,  from  time  to  time  to 
Dominate,  substitute  or  appoint  any  other  person  or  per- 
Rms  to  be  a  trustee  or  trustees  in  the  stead  or  place  of 
die  trustee  or  trustees  so  dying  or  going  to  reside  beyond 
Kss,  or  desiring  to  be  discharged,  or  refusing,  declining, 
or  becoming  incapable  to  act  as  aforesaid,  and  that  when 
ud  so  oft^  as  any  new  trustee  or  trustees  shall  be 
Dominated  and  appomted  as  aforesaid,  all  the  trust  estates, 
monies,  and  premises  which  shall  then  be  vested  in  the 
tntstee  or  trustees  so  dying  or  going  to  reside  beyond 
KSS,  or  desiring  to  be  discharged,  or  refusing,  dedming 
or  becoming  incapable  to  act  as  aforesaid,  either  solely 
or  jointlv  with  the  other  trustee  or  trustees,  shall  be  there- 
upon with  all  convenient  speed  conveyed,  assigned  and 
tnosfenred  in  such  sort  and  manner,  and  so  as  the  same 
ihsll  and  may  be  legally  and  effectually  vested  in  the 
■Qrviving  or  continuing  trustee  or  trustees  of  the  same 
trust  estates,  monies,  and  premises  respectively,  and  such 
new  or  other  trustee  or  tnistees,  or  if  there  shall  be  no 
continuing  trustee  or  trustees  of  the  same  trust  estates, 
UKRiies  and  premises,  then  in  such  new  trustees  onlv,  to 
die  same  uses  and  upon  the  same  trusts  as  are  herembe- 
fore  declared  of  ana  concerning  the  same  trust  estates, 
OMmies  and  premises  respectively,  the  trustee  or  trustees 
whereof  shall  so  die  or  go  to  reside  beyond  seas,  or  be  de- 
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■rooi  of  being  ditchaiged  or  reftue,  decHne,  or 
incapable  to  act  as  aforesaid,  or  sach  of  tbem  as  sbali « 
may  be  then  subsisting  and  capable  of  taking  effect:  Ass 
in  order  that  such  manors  and  other  hereditamesitB  mnj 
be  legally  and  effectually  conveyed  to  and  ▼ested  in  saeli 
new  trustee  or  trustees  jointly  or  solely  as  occaaiofi  inn 
require,  it  shall  and  may  be  lawful  to  and  for  the  said  W. 
Evans  and  £.  Evans,  and  the  survivor  of  them,  or  the 
executors  or  administrators  of  such  survivor,  by  any  dee! 
or  deeds,  instrument  or  instruments  in  writing,  to  be  faf 
them  or  him  sealed  and  delivered  in  the  presence  of  ani 
attested  by  two  or  more  credible  witnesses,  to  revoke,  de- 
termine, or  make  void  the  uses,  trusts,  powers,  and  agree- 
ments  in  and  by  these  presents  limited,  declared,  ani 
expressed  of  and  ooncemmg  the  majors  and  other  herefi- 
taroents  hereby  granted  and  released,  or  ezpreaaed  ani 
intended  so  to  to,  or  any  of  them,  or  any  part  thereof 
and  by  the  same  or  any  other  deed  or  deeds,  instrament 
or  instruments  in  writing,  to  be  by  them  or  him  reanee- 
tively  sealed  and  delivered  and  attested  as  aforesaid,  to 
limit,  declare,  or  appoint  any  other  use  or  usea,  estale 
or  estates,  trust  or  trusts,  of  and  concerning  the  ssM 
manors  and  other  hereditaments,  or  any  part  or  paifi 
thereof,  which  it  shall  be  thought  necessary  or  ezpeoieiit 
to  limit,  declare,  direct  or  i^ipoint  for  the  purpose  sf 
conveying  or  vesting  the  same  premises  to  or  in  such  new 
trustee  ot  trustees  jointly  or  solely  as  occasion  niay  re- 

2uire :  (c)  and  that  every  such  new  trustee  or  trostees 
ball  and  may  in  all  things  act  and  assist  in  the  manage 
ment,  carrying  on  and  execution  of  the  trusts  to  n^ich 
he  or  they  shall  be  so  appointed,  in  conjunction  with 
the  other  then  surriring  or  continuing  trustee  or  tna- 
tees  of  the  same  trust  estates,  monies,  and  premises  re- 
spectively, if  there  shall  be  any  such  continuing  tmstee 
or  trustees,  if  not  then  by  himself  and  themselves,  as  ft% 
and  efiectually,  and  with  all  the  same  power  and  powen^ 
authority  and  authorities  of  consent,  approbation,  dis- 
cretion, calling  in,  laying  out,  and  investing,  giving  and 
signing  receipts  and  effectual  indemnificationa  and  dis- 
charges to  purchasers,  mortgagees  or  others,  and  all  other 
powers  ana  authorities  whatsoever,  to  all  intents,  efiiecB, 
constructions  and  purposes  whatsoever,  as  if  he  or  thqr 
had  been  originally  in  and  by  these  presents  nominated  s 
trustee  or  trustees  for  the  purposes  for  which  such  new 
trustee  or  trustees  respectively  shall  be  appointed  a  trustee 


(c)  See  1  Sand,  on  Uses,  p  439,  4th  ed. 
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or  tnuteee,  and  as   the   trustee  or  tnistees,  in  these 
presents  named,  bis  or  or  their  heirs,  executors,  or  admi- 
oistraton,  in  or  to  whose  places  such  new  trustee  or  trustees 
shall  respectively  come  or  succeed,  is  or  are  enabled  to  do 
or  could  or  might  have  done  under  and  by  virtue  of  these 
presents,  if  then  living  and  continuing  to  act  in  the  trusts 
hereby  reposed  in  them  or  him,  anything  hereinbefore 
contained  to  the  contrary  thereof  in  anywise  notwith- 
standing :  Provided  always,  and  it  is  hereby  declared,  Cbneti  ror 
that  the  said  several  trustees  hereby  nominated  and  ap-  ygy^ 
pointed,  or  to  be  appointed  by  virtue  of  the  proviso     ""^ 
taat  hereinbefore  contamed,  and  each  and  every  or  them, 
and  the  heirs,  executors,  administrators  and  assiffns  of 
Uiem,  each  and  everv  of  them,  shall  be  charged  and 
cbaigeable  respectively  only  for  such  monies  as  they 
shall  respectively  actually  receive  by  virtue  of  the  trusts 
hereby  in  them  respectively  reposed,  notwithstanding  his 
or  their  or  any  of  tneir  giving  or  signing,  or  joining  in 
giving  or  signmg,  any  receipt  or  receipts  for  tine  sake  of 
conformity;  and  any  one  or  more  of  them  shall  not  be 
answerable  or  accountable  for  the  other  or  others  of  them, 
or  for  the  acts,  receipts,  neglects  or  defaults  of  the  other 
or  others  of  them,  but  each  and  every  of  them  only  for  his 
and  their  own  acts,  receipts,  neglects,  or  default  respeo- 
tirdy,  and  that  any  one  or  more  of  them  shall  not  be 
answerable  or  accountable  for  any  banker,  broker,  or 
other  person,  with  whom  or  in  whose  hands  any  part  of 
die  said  trust  monies  shall  or  may  be  deposited  or  lodged 
iar  safe  custody,  or  otherwise  m  the  execution  of  the 
trusta  hereinbefore  mentioned,  and  that  they  or  any  of 
them  shall  not  be  answerable  or  accountable  for  the  insuf- 
ficiency or  deficiency  of  any  security  or  securities,  stocks 
or  funds,  in  or  upon  which  the  said  trust  monies,  or  amr 
part  thereof,  shall  be  placed  out  or  invested  as  aforesaid, 
nor  for  any  other  misfortune,  loss,  or  damage,  which  may 
happen  in  the  execution  of  the  aforesaid  trusts  or  in 
Illation  thereto,  unless  the  same  shall  happen  by  or 
throuffh  their  own  wilful  default  respectively;  and  also  that 
It  ahail  and  may  be  lawful  for  them  the  said  trustees,  in 
these  presents  named,  and  for  such  future  trustee  or  trustees 
to  be  appointed  as  aforesaid,  and  every  or  uny^  of  them, 
their  and  every  of  their  heirs,  executors,  administmtors, 
and  assigns,  by  and  out  of  the  monies  which  shall  come 
to  their  respective  hands  by  virtue  of  the  trusts  aforesaid, 
to  retain  to  and  reimburse  himself  and  themselves  respec- 
tively, and  also  to  allow  to  his  and  their  co-trustee  and 
co-trustees  all  costs,  charges,  damages,  and  expenses, 
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which  they  or  any  of  them  shall  or  may  suffer, 
expend,  ditbune,  be  at  or  be  put  UDto,  in  or  about  iht 
execution  of  the  aforesaid  trusts,  or  in  relation  thercoBto: 
Covcnaaufor  And  the  said  W.  Evans,  so  &r  as  relates  to  hia  estate  fbr 
^^M  **t?^  of  and  in  the  manors,  messuages,  lands,  and  here&a- 
r«maiMi«r-  ments  hereby  granted  and  rdeued,  or  expressed  aid 
iMn,  Mcord-  intended  so  to  be,  and  the  title  to  and  right  to  convey  the 
iaiercfis!*''  Mm^  *B<1  ^^^  ^uiet  enjoyment,  freedom  from  incma- 
brances,  and  further  assurance  thereof,  doth  for  himsd^ 
his  heirs,  executors,  and  administrators,  and  the  aaid  E 
Evans,  so  &r  as  relates  to  the  remainder  in  fee  tail  ex- 
pectant upon  the  decease  of  the  said  W.  Evans,  of  and  ia 
the  manors,  messuages,  lands  and  heredttamentBy  hereby 
granted  and  releasra,  or  expressed  and  intended  ao  to  b^ 
and  the  title  to  and  right  to  convey  the  same,  and  ^ 
quiet  enjoyment,  fineedom  from  incumbrances,  and  ffarths 
assurance  thereof,  doth  for  himself,  his  heirs,  execoton, 
and  administrators,  covenant,  promise  and  agree,  with  and 
to  the  said  H.  How  and  J.  Joy,  their  heirs,  and  aasigns,  hy 
these  presents  in  manner  following,  (that  is  to  say,)  Ast 
for  and  notwithstanding  any  act,  deed,  matter  or  du» 
whatsoever,  made,  done,  committed,  executed,  or  solBatfl 
by  them  the  said  W.  Evans  and  £.  Evans,  or  either  of 
them,  or  their  or  either  of  their  ancestors,  to  the  contrsfy, 
he  the  said  W.  Evans,  now,  at  the  time  of  the  sealing  and 
delivery  of  these  presents,  is  lawfully,  rightfully,  and  alh 
solutely  seised  of,  or  otherwise  well  and  sumciendy  entided 
to  the  said  manors,  messuages,  lands  and  hereditamenli^ 
hereby  granted  and  released,  or  expressed  and  intended 
so  to  be,  and  of  and  to  every  of  them,  and  every  part  sad 
parcel  thereof,  with  their  and  every  of  their  rights,  mean 
oers,  and  appurtenances,  for  an  estate  during  the  term  of 
hit  natural  life,  and  that  the  said  £.  Evans  is  seised « 
otherwise  well  and  sufficiently  entitled  to  the  same  hcfe- 
ditaments  for  an  estate  of  inheritance  in  fee  tail  in  i^ 
mainder  expectant  as  aforesaid,  without  any  manner  of 
condition,  trust,  power  of  revocation,  or  limitation  of  aay 
new  or  odier  use  or  uses,  or  other  restraint,  cause,  mattv, 
or  thing  whatsoever,  to  alter,  change,  charge,  defeat,  re- 
voke, make  void,  lessen,  or  determine  the  said  estslei 
Good  right  to  respectively :  And  also  that  for  and  notwithstanding  soy 
convey.  guch  act,  deed,  matter,  or  thing  as  aforesaid,  they  the  ssiil 
W.  Evans  and  E.  Evans,  or  one  of  them,  now  at  the  tine 
of  the  sealing  and  delivery  of  these  presents,  have  or  bsdi 
in  themselves  or  himself  good  right,  full  power,  and  Isv- 
ful  and  absolute  authority  to  grant^  bargain,  sell,  rdesK^ 
and  assure  the  manors,  messuages,  lands,  and  heiedita- 
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nents  hereby  granted  and  released,  or  expressed  and  in- 
ended  so  to  be,  and  every  of  them,  and  every  part  and 
)arcel  thereof,  with  their  and  every  of  their  rights,  mem- 
lers,  and  appurtenances,  unto  the  said  M.  How  and 
f.  Joy  and  tneir  heirs,  to  the  uses,  upon  and  for  ihe 
nuts,  intents,  and  purposes,  and  with,  under,  and  sub- 
ect  to  the  powers,  provisoes,  agreements,  and  declara- 
ioDS.  hereinoefore  limited,  expressed,  or  declared,  of  and 
ODceroing  the  same,  in  the  manner  and  form  aforesaid, 
ind  according  to  the  true  intent  and  meaning  of  these 
iresents:  And  likewise,  that  the  manors,  messuages,  For  qaiet 
ands,  and  hereditaments  hereby  granted  and  released,  or  eojoymenu 
expressed  and  intended  so  to  be,  and  every  of  them,  and 
svery  part  and  parcel  thereof,  with  their  and  every  of  their 
rights,  members,  and  appurtenances,  shall  and  lawftilly 
nay  firom  time  to  time,  and  at  all  times  after  the  solem- 
nization of  the  said  intended  marriage,  remain,  continue, 
rad  be  to  the  uses,  upon  and  for  the  trusts,  intents,  and 
pQiposes  hereinbefore  limited,  expressed,  and  declared  of 
ud  concerning  the  same,  and  shall  and  may  be  peaceably 
ud  quietly  had,  held,  and  enjoyed,  and  the  rents  and 
profits  thereof  received  and  taken  accordingly,  without 
the  let,  suit,  trouble,  denial,  eviction,  ejection,  disturbance, 
molestation,  hindrance,  interruption,  claim,  or  demand 
whatsoever,  of,  from,   or  by  the  said  W.  Evans   and 
£.  Evans,  or  either  of  them,  their  or  either  of  their  heirs, 
or  the  heirs  of  the  body  of  the  said  E.  Evans,  or  any  per- 
son or  persons  claiming  or  to  claim  by,  from,  through, 
under,  or  in  trust  for  them,  or  any  or  either  of  them,  or 
their  or  either  of  their  ancestors:  And  that  free  and  Preerromio- 
dear,  and  freely  and  clearly  and  absolutely  acaiiitted,  combrancet. 
exonerated  and  discharged  or  otherwise,  by  them  toe  said 
W.  Evans  and  £.  Evans,  or  one  of  them,  their  or  one  of 
their  heirs,  executors,  or  administrators,  well  and  suffi- 
ciently saved,  defended,  kept  harmless,  and  indemnified, 
o(  from,  and  against  all  former  and  other  gifts,  grants, 
bareains,  sales,  leases,  mortgages,  iointures,  dowers,  right 
and  title  of  dower,  uses,  trusts,  wills,  entails,  statutes,  re- 
cognizances, iudgments,  extents,  executions,  rents,  arrears 
of  rent,  annmties,  debts,  legacies,  sum  and  sums  of  money, 
estates  tail  and  other  titles,  troubles,  charges  and  incum- 
brances whatsoever,  made,  done,  or  committed  by  the  said 
W.  Evans  and  £.  Evans,  or  either  of  them,  their  or  either 
of  their  heirs  or  ancestors,  or  any  person  or  persons  claim- 
ing or  to  claim  by,  from,  or  under  them,  or  any  or  either 
of  them :  And  mobeovbr,  that  they  the  said  W.  Evans  For  farther 
and  £.  Evans,  and  each  of  them,  their  and  each  of  their  "wniiGe.  4 

heirSy  and  the  heirs  of  the  body  of  the  said  £.  Evans,  ' 


^ 
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and  erery  other  penon  having  or  lawfully  or  oquitaUj 
daiming,  or  who  shall  or  may  at  any  time  or  times  ben- 
after  have,  or  lawfully  or  equitably  claim,  any  estate, 
right,  title  or  interest  whatsoever  u,  to,  or  out  of  the 
manors,  messuages,  lands,  and  hereditaments  hereby 
granted  and  released,  or  expressed  and  intended  so  to  k, 
or  in,  to,  or  out  of  any  of  them,  or  any  part  or  pszcd 
thereof  by,  from,  under,  or  in  trust,  for  them,  or  aoy  or 
either  of  them,  or  their  or  any  of  their  ancestors,  ibaD 
and  will  from  time  to  time,  and  at  all  times  after  & 
solemnisation  of  the  said  intended  marriage,  upon  efocj 
reasonaUe  remiest  to  be  made  for  that  purpose  by  thenid 
H.  How  and  J.  Joy,  or  the  survivor  of  them,  or  his  hein, 
or  by  any  of  the  parties  interested  in  the  premises  nods 
these  presents,  but  at  the  costs  and  chaiges  of  the  pemo  cr 
pecBons  requiring  the  same,  make,  do,  acknowledge,  and 
execute,  or  cause  and  procure  to  be  made,  done,  acknow- 
ledged, and  executed,  all  and  every  such  fUrther  and  other 
lawful  and  reasonable  acta,  deeds,  things,  devices,  convey 
anoes,  and  assuranoea  in  the  law  whatsoever  far  the  fiiidiff, 
better,  more  perfectly  and  absolutely  granting,  rdessuft 
conveying  and  assuring  the  manors,  messuages,  lana 
and  hereditaments  hereby  granted  and  released,  or  ei- 
pressed  and  intended  so  to  be,  and  every  of  them,  asd 
every  part  and  parcel  thereof,  with  their  and  every  of  dwff 
rights,  members  and  appurtenances,  to  the  uses,  upas 
and  for  the  trusts,  intents  and  purposes,  and  with,  under, 
and  subject  to  the  powers,  provisoes,  agreements  and  de- 
darattons  hereinbefore  luuited,  expressed  or  declared  of 
or  concerning  the  same,  or  such  of  them  as  shall  be  then 
subsisting,  undetermined,  or  capable  of  taking  efiect,  a 
by  the  said  H.  How  and  J.  Joy,  or  the  sur\'ivor  of  theao, 
or  his  heirs,  or  any  of  the  parties  interested  in  the  pre- 
mises,  or  their  or  any  of  their  counsel  in  the  law,  shall  be 
reasonably  devised  or  advised  and  required,  so  that  neb 
further  assurance  or  assurances  contain  or  imply  in  them 
no  further  or  other  covenant  or  warranty  than  against  the 
person  or  persons  who  shall  be  reouired  to  make  asd 
execute  the  same,  his,  her,  or  their  neirs,  executon,  and 
administrators  acts  and  deeds  only,  and  so  that  the  paity 
or  parties  who  shall  be  required  to  make  and  execute  aoy 
iucn  further  assurance  or  assurances  be  not  compelled  off 
compellable,  for  the  making  or  doing  thereof,  to  go  <v 
travel  from  his,  her  or  their  dwelling,  or  respective  ^M" 
liuffs,  or  usual  place  or  places  of  abode :  And  whesi^^ 
under  the  provisions  of  the  aforesaid  act  of  parliament 
passed  in  toe  session  held  in  the  third  and  fourth  yesn 
of  the  reign  of  King  William  the  Fourth,  the  said  W. 
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and  E.  Evans  would,  in  default  of  any  appointment 
t  the  contraiy,  be  respectively  the  protectors  of  the  settle - 
lent  intendea  to  be  hereby  made :  And  whereas  the  said 
r.  Cvans  and  £.  Evans  have  agreed  to  appoint  the  said 
^  S.,  and  C.  to  be  protectors  of  the  settlement  intended 
>  be  hereby  made  in  the  place  and  stead  of  the  said  W. 
irazis  and  £.  Evans  respectively,  in  manner  hereinafter 
lentioned :  Now  this  Indenture  lastly  witnesseth,  Appointment 
lat  in  pursuance  and  under  and  by  virtue  of  the  power  ^  protector 
nr  that  purpose  contained  in  the  act  of  parliament  lastly  y**^*"" 
ereinhefore  referred  to,  {d)  they  the  said  W.  Evans  and 
r.  Cvans  do  and  each  of  them  doth,  by  these  presents, 
ominate  and  appoint  the  said  A.,  B.  and  C.  to  be  pro- 
ictors  of  the  settlement  intended  to  be  hereby  made  in 
eo  and  in  the  place  of  the  said  W.  Evans  and  £.  Evans, 
ad  the  survivor  of  them,  for  and  during  the  natural  lives 
r  tlie  said  W.  Evans  and  E.  Evans,  and  the  natural  life 
r  tlie  survivor  of  them,  with  all  such  powers,  authorities, 
ad  discretion,  as  in  and  by  the  said  act  of  parliament  are 
iven  to  or  vested  in  the  protector  of  any  settlement: 
KOViDED  ALWAYS,  and  It  is  hereby  agreed  and  declared.  Power  to 


Eld  the  said  W.  Evans  and  E.  Evans  do  hereby  respec-  "^JJJlJtoJ^n 


Ijr  direct  and  declare  that  in  case,  during  the  lives  of  bue  or  death 
se    said  W.  Evans  and  E.  Evans,  or  the  life  of  the  or  relinqniih- 
iirvivor  of  them  the  said  A.,  B.,  and  C  ,  or  any  or  either  ^^^^  protM- 
r  them,  or  any  protector  to  be  appointed  as  hereinafter  tor. 
i  mentioned,  shall  die,  or  shall  by  deed  relinquish  his  or 
[leir  office  of  protector  of  the  settlement  intended  to  be 
^erehy  made,  then  and  in  such  case,  and  as  often  as  the 
ame  shall  so  happen,  it  shall  be  lawful  for  the  surviving 
r  other  protector  or  protectors  for  the  time  being,  or  if 
here  shall  be  no  such  protector,  then  for  the  protector  who 
hall  so  relinquish  his  office ;  and  if  there  shall  be  no  such 
irotector,  then  for  the  executors  or  administrators  of  the 
Bst  deceased  protector,  by  any  deed  or  deeds  duly  executed 
nd  to  he  inrolled  pursuant  to  the  direction  for  ^at  purpose 
ontained  in  the  said  last  mentioned  act  of  parliament,  to 
ppoint  any  one  person  or  number  of  persons  in  esse,  and 
lot  being  an  alien  or  aliens,  to  be  a  protector  or  protectors 


^d")  See  anU,  s.  32,  p.  319. — The  effect  of  appointing  any 
lerson  to  be  protector  in  the  place  of  the  tenants  for  life,  and 
lerpetnating  the  protectorship,  will  be,  that  a  tenant  in  tail 
oMier  the  settlement  will  not  be  able,  during  the  existence  of 
be  prior  estates,  to  bar  the  remainders  over  without  the  con- 
BDt  of  anch  protector. 
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of  tbe  settlement  intended  to  be  hereby  made  diiriiw  ikt 
lives  of  the  said  W.  Evans  and  £.  Evana,  and  thefife tf 
the  survivor  of  them,  in  the  place  or  stead  of  aiiy  eaa 
person  or  number  of  persona  who  shall  die  or  refintpiiA 
nis  or  their  office  of  protector  as  aforesaid;  and  dirf 
when  and  so  often  as  any  person  or  porsona  diall  be 
appointed  protector  or  protectorsaa  aforesaid,  soch pena 
or  persons  shall  be  the  protector  of  the  aetUemeDl  » 
tenaed  to  be  hereby  made,  in  case  there  shall  be  no  olbs 
protector  hereby  appointed,  or  to  be  appointed  in 
suance  of  this  power ;  but  if  any  other  peraon  or 
hereby  appointed,  or  to  be  appointed  as  afoi 
continue  protector,  then  joint  protector  with  audi 
person  or  persons:  Provided  nevertheless,  tbat  hy 
virtue  or  means  of  any  appointment  to  be  made  na^ 
the  power  lastly  hereinbefore  contained,  the  number  ef 
persons  composing  the  protector  of  the  settlement  iotendai 
to  be  hereby  made  shall  not  at  any  one  time  exceed  tfaRc: 
In  witness,  &c.  (e) 

(e)  This  deed  must  be  inroUed  m  Chanoery  widua  as 
calendar  nAonths  after  its  execution  (see  ante,  s.  32,  p.  330^ 
In  order  to  avoid  the  necessity  of  inroUing  so  long  a  limrf. 
where  a  protector  is  not  appointed,  it  will  be  coovenieiit,  ia 
a  case  like  the  preceding,  for  the  father  and  son,  before  fht 
settlement,  to  join  in  a  deed  to  bar  the  entail,  and  to 
estate  to  such  uses  as  they  shall  jointly  appoint. 


Recital  of 
lellleroent 
tppoiniing 
protector. 


No.  XIV. 

Relinquishment  4^  the  Office  of  Protector 

ment  of  another  in  his  Place,  under  the  Power 
in  the  last  Settlement. 

This  Indenture,  made  the  6th  day  of  June,  a.i>.  18 — ^ 
between  A.  of  &c.  {_the  protector  resigmng]  of  the  fat 
part,B.  of  &c.|  and  C.  of&c.  [the  continsufig  proieeton] 
of  the  second  part,  and  D.  of  &c.  [the  new  proteclor\  m 
the  third  part.  Whereas  by  indentures  of  leaae 
release,  bearing  date  respectively  the  1st  and  2d 
of  January,  18—,  (duly  inroUed  in  her  majesty's 
Court  of  Chancery,  on  the  3d  day  of  the  same  mond^) 
the  release  being  made  or  expressed  to  be  made  bet 
[partieslf  being  tlie  setdement  ma4e  previonaly  to 
in  consideration  of  the  marriage  then  intended  to  be 
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iaee  duly  ■olemnized  between  the  said  £.  Eyans  and 
L  Ghrace,  diven  manon,  mesauagea,  lands,  and  oiher 
lereditaments  in  the  same  indenture  particularly  men- 
iQiled  and  described,  were  duly  conveyed  and  assured, 
fieciie  the  limittUiont  ihortfy,  as  far  as  the  ettaie  for  U^ 
f  £.  Evans,]  with  dirers  remainders  over.  And  by  ue 
ndenture  now  in  recital  the  said  W.  Evans  and  £.  Evans 
lid  nomiuate  and  appoint  the  said  A.,  B.,  and  C.  to  be 
NTotectors  of  the  settlement  intended  to  be  thereby  made, 
n  lieu  and  in  the  place  of  the  said  W.  Evans   and 

B.  Evans,  [see  antCt  p.  649].  And  by  the  indenture 
low  in  recital  it  was  agreed  and  declared,  [Aere  recite  the 

moer,  see  ante^  p.  6491.    And  whereas  the  said  A.  J>«lre  or 
B  desirous  of  relinquishmg  his  office  of  protector  of  the  {J^mJ!**'  ** 
taid  recited  indenture  of  settlement,  and  the  said  B.  and 

C,  by  virtue  of  the  power  in  the  same  indenture  con- 
Bioed,  (a)  have  i^eed  to  appoint  the  said  D.  to  be 
protector,  in  the  place  of  the  said  A.,  of  the  said  recited 
lettlement  jointly  with  the  said  B.  and  C,  and  the 
taid  D.  has  consented  and  agreed  to  accept  the  said 

iffice,  as  he  doth  hereby  testify  and  acknowledge.    Now  Fikst  Tas- 
rnis  Indenture  witnessetu,  that  he  the  said  A.  hath  5iuo"'iigh- 
relinqnished,  given  up,  and  resigned,  and  by  these  pre-  menrSy  one 
lents  doth  reunquish,  give  up,  and  resign  his  office  of  proiecter. 
piotector  of  the  said  recited  indenture  of  settlement,  and 
lO  powers,  authorities  and  discretion  incident  to  the  office 
of  such  protector  as  aforesaid :    And  this  Indenture  Sboond 
iLso  WITNESSETH,  that  in  pursuance  and  further  per-  JpTOtntmeat 
fcrmance  of  the  sdd  recited  agreement,  and  by  force  or  new  pro- 
snd  virtue  and  in  exercise  and  execution  of  the  power  or  »«cior. 
authority  so  given  and  reserved  to  the  said  B.  and  C.  by 
Ae  said  in  part  recited  indenture  of  settlement,  and  of 
every  or   any  other  power    or    authority   in    anywise 
enabling  them  in  this  oehalf,  they  the  saia  B.  and  C.  do 
and  each  of  them  doth  by  this  present  deed  or  writing 
under  their  respective  hands  and  seals  nominate  and 
appoint  the  said  D.  to  be  protector  of  the  said  recited 
i&aenture  of  settlement  in  the  place  of  the  said  A.  jointly 
with  the  said  B.  and  C.  and  the  survivor  of  them,  during 
Ae  lives  of  the  said  W.  Evans  and  E.  Evans,  and  the 
^e  of  the  survivor  of  them,  with  all  such  powers,  autho- 

(e)  Or,  And  whbkbas  the  said  A.  departed  this  life  on 

the  • day  of now  last  past,  and  the  said  B.  and  C. 

W  virtue  of  the  power  contained  in  the  said  recited  indenture 
of  lettlement. 
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rities,  and  discretion  a«  are  incident  to  the  office  of  vaA 
protector  as  aforesaid,  and  to  the  intent  that  the  said  E, 
C.y  and  D.  shall  and  may,  as  protectors  of  the  saA 
recited  settlement,  have  and  exercise  the  same  powos, 
authorities  and  discretion,  to  all  intents  and  porpoaa 
"whatsoever,  as  if  the  said  D.  had  been  originally  in  ani 
by  the  said  recited  indenture  of  settlement  appdntei 
protector  as  aforesaid  jointly  with  the  said  B.  and  C.  Ii 
WITNESS,  &c.  (6) 

(6)  A  deed  of  this  kind  must  be  inrolled  in  Chaaceij 
within  six  calendar  months  after  its  execution.  (See  saa^ 
s.  32,  p.  320.) 


No.  XV. 

Conveyance  by  two  Tenants  in  Common  in  TaUj  and  kf 
another  Tenant  in  Common  in  Tail,  and  her  Husb&id, 
for  the  purpose  of  barring  all  Estates  Tail,  and  effectiag 
a  Partition  qfthe  Estate*  {a) 

Parties.         This  Indenture,  made  the day  of -,  a.ol 

18 — ,  between  John  Gay,  of  &c.  esq.,  the  only  son  of 
James  Gay,  late  of  &c.  esq.,  deceased,  by  Mary  his  latt 
wife,  before  Mary  Jones,  spinster,  of  the  first  part ;  Lucr 
Gay,  of  &c  spinster,  one  of  the  daughters  of  the  sasi 
James  Gay  and  Mary  his  wife,  of  the  second  part ;  James 
Still,  of  &c.  esq.,  and  Mary  his  wife,  late  Maiy  Gaj, 
spinster,  the  only  other  daughter  of  the  said  James  Gaj 
and  Mary  his  wife,  of  the  third  part ;  and  f^rtisler]  a 
Recital  or  the  fourth  part  Whereas  by  indentures  of  lease  and 
i^M  ^creaiT  ^^®*®i  bearing  date  respectively  on  or  about  the  1st  aai 
ing  the  email.  2nd  days  of  May,  1808,  the  release  being  made,  or  ex- 
pressed to  be  made,  between  the  said  James  Gay,  of  the 
nrst  part,  the  said  Mary  Gay,  the  late  wife  of  the  ssM 
James  Gay,  by  her  then  name  and  description  of  Marr 
Jones,  spinster,  of  the  second  part,  A.  and^.  of  the  tfaiid 
part,  and  C.  and  D.  of  the  fourth  part ;  (being  the  setde- 
ment  made  previously  to  and  in  consideration  of  the  mar- 
riaffe  then  intended  to  be  and  shortly  afterwarda  duly  bad 
and  solemnized  between  the  said  James  Gay  and  Mary 
Jones)  the  messuages,  farms,  lands,  and  hereditameots 
hereinafter  described,  and  intended  to  be  hereby  graated 

(a)  On  the  law  of  partition,  see  6  Jarm.  Conv.  by  Sweel, 
686—612. 
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and  released,  were  duly  conveyed  and  assored,  from  and 
aflter  the  solemnization  of  the  said  then  intended  mar- 
riage, to  ih^  use  of  the  said  James  Gay  and  his  assigns 
for  his  natural  life,  with  remainder  to  the  use  of  the  said 
A.  and  B.  and  their  heirs  during  the  life  of  the  said 
James  Gay,  upon  trust  to  preserve  the  contingent  remain- 
ders thereinafter  limited,  with  remainder  to  the  use  and 
intent  that  the  said  Mary  Jones  and  her  assigns,  in  case 
she  should  survive  the  said  James  Gay,  might,  imme- 
diately after  his  decease,  receive  for  her  life,  as  a  jointure 
and  in  har  of  dower,  the  yearly  rent  charge  of  500/.,  pay- 
able as  therein  mentioned,  with  the  usual  powers  of  dis- 
tress and  entry  in  case  of  non-payment  of  the  same,  and 
lubject  thereto  to  the  use  of  the  said  C.  and  D.,  for  the 
kerm  of  100  years,  to  commence  from  the  day  next  before 
the  day  of  the  decease  of  the  said  James  Gay,  upon  cer- 
tain trusts  therein  declared,  for  better  securing  the  due 
ind  punctual  payment  of  the  said  rent  ch^e,  with  re- 
nainder  to  the  use  of  the  child,  if  only  one,  and  if  more 
;ban  one,  all  the  children  of  the  said  intended  marriage 
>f  the  said  James  Gay  and  Mary  Jones,  to  be  equally 
livided  between  them,  if  more  than  one,  share  and  share 
dike,  as  tenants  in  common,  and  not  as  joint  tenants,  and 
he  heirs  of  the  body  or  several  and  respective  bodies  of 
be  same  child  or  children  respectively  lawfully  issuing, 
rith  cross-remainders  between  them  in  tail,  with  divers 
emainders  over.  And  whereas  the  said  Mary  Gay,  Death  of 
be  wife  of  the  said  James  Gay,  died  in  his  lifetime,  and  ^tJlj^JinSr w*. 
be  said  James  Gay  departed  this  life  on  or  about  the  4th 
lay  of  March,  1830,  leaving  the  said  John  Gay,  Lucy 
way,  and  Mary  Still,  the  only  children  of  the  marriage 
f  the  said  James  Gay  and  Mary  his  wife ;  And  whereas  Apreement  to 
he  said  John  Gay,  Lucy  Gay,  and  J.  Still  and  Mary  his  S,\k?52ti-'* 
rilej  are  desirous  of  and  have  agreed  to  ioin  in  barring  tion. 
U  estates  tail  and  remainders  and  reversions  thereupon 
Kpectant  or  depending  of  and  in  the  messuages,  farms, 
tnds,  and  hereditaments,  mentioned  and  comprised  in 
le  said  hereinbefore  in  part  recited  indentures  of  lease 
ad  release,  and  thereby  granted  and  released,  or  ex- 
jcesaed  and  intended  so  to  be,  and  have  also  agreed  to 
lake  a  partition  and  division  of  the  same  hereditaments, 
»  -which  ihey  the  said  John  Gay,  Lucy  Gay,  and  J.  Still 
id  Mary  his  wife,  in  right  of  the  said  Mary,  under  and 
f  virtue  of  the  limitations  contained  in  the  same  inden* 
[re  of  release,  have  become  entitled  as  tenants  in  com- 
lon  in  taO,  and  in  order  to  effect  such  purposes  and 
rreements,  they  have  agreed  to  convey  and  assure  the 
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boneditemeiits  and  premitee  onto  tiw  Mid  [fnato] 
and  hit  iMiit,  To  the  ums,  upon  die  tn»ti^  and  far  At 
andt,  iDtenta,  and  puipoaes  hcivinafter  cajwrcaaed  «i 
iwt  M  dadaied  of  and  ooncerntng  the  aaine :  Ahd  WBB&Kii  dft 
y^j^jljy^  measua^  and  Beveral  hereditaments  and  prenaisei csb- 
priaed  m  the  fint  schedule  hereonder  written,  being  pat 
of  die  hereditaments  so  agreed  to  he  divided,  have  bea 
allotted  and  appropriated  onto  the  said  John  Gaj,  as  ik 
party  share,  and  proportion  to  be  taken  by  him  in  sevf- 
ralty  of  the  said  hereditaments  so  agreed  to  be  parted  sai 
dirided  as  aforesaid :  An d  the  several  hereditaments  Bia> 
tioaed  and  oom|Mised  in  the  second  schedule  berennte 
written,  other  part  of  the  hereditaments  so  agreed  to  b 
divided  as  aforesaid,  have  been  aUotted  and  a^fepriatai 
unto  the  said  Lucy  Gay,  as  die  part,  share,  and  pmpuitifls 
to  he  taken  by  her  in  severalty  of  the  said  hereditamali 
ao  •gtwd  to  be  parted  and  divided  as  aforesaid :  And  Ik 
several  hereditaments  mentioned  and  oomprwed  in  Ik 
diird  schedule  hereunder  written,  residue  of  the  beredits- 
ments  so  agreed  to  be  divided,  have  been  allotted  sal 
appropriated  unto  the  said  John  Still  and  Mary  bis  wife, 
in  rignt  of  the  said  Mary,  aa  die  part,  share,  and  propn^ 
don  to  be  taken  by  the  said  J.  Still  and  Mary  hia  wii^ 
in  right  of  the  said  Mar)',  in  severaltv,  of  the  said  heie- 
ditaments  so  agreed  to  be  parted  and  oivided  as  aforesaii 
FiasT  Tis-  Now  this  Indbnturb  witnbsseth,  that  in  pursuance  of 
Goiiva'aaot  ^  "^^  agreement,  and  for  carrying  the  same  mto  efieet, 
bjdw  icinau  nnd  to  the  intent  and  purpose  to  defeat  and  extingmdi 
townmoB to  tbe  estates  tail  of  the  said  John  Gay,  Lucy  Gay,  aad 
'  *     '  Mary  Still,  of  and  in  the  messuages,  ftrms,  lands^  sod 

other  hereditaments  hereinaiWr  mentioned,  and  inteaded 
to  be  hereby  granted  and  released,  and  all  reoiaindaa^ 
reversions,  estates,  rights,  powers,  and  interests  to  take 
efiect  after  the  determination,  or  in  defeasance  of  sack 
estates  tail,  or  any  of  them,  and  for  conveying  and  assur- 
ing the  same  premises  to  the  uses,  upon  and  fw  the  trasb^ 
intents,  and  purposes  hereinafter  respectively  limited, 
expressed,  and  declared  of  and  conoeraing  the  saia^ 
they  the  said  John  Gay,  Lucy  Gay,  and  Jamea  StiD  aid 
Mary  his  wife,  under  and  by  virtue  and  in  pursnunee  d 
the  powers  and  provisions  given  by  and  contained  in  « 
act  of  parliament  passed  in  the  session  of  parliament  fadd 
in  the  third  and  fourdi  years  of  the  reign  of  his  aaajerty 
King  William  the  Fourdi,  intituled  <'  An  Act  for  tk 
Abdition  of  Fines  and  Recoveries,  and  for  the  Snb8tiie> 
tion  of  more  simple  Modes  of  Assurance,"  ravb,  sad 
each  and  every  of  them  hath,  granted,  aliened,  rekassi 
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of  and  confirmed,  and  by  tbese  presents  (b)  no, 
each  and  every  of  them  doth,  grant,  alien,  release, 
ose  of,  and  confirm,  unto  the  said  [truttee],  (in  his 
Itaal  possesnon,  &c.)  (see  ante,  p.  572,)  The  messuages,  Parcels, 
nns,  lands,  and  hereditaments  mentioned  and  described 
I  the  first,  second,  and  third  schedules  hereunder  written, 
nd  each  and  every  of  them :  And  also  all  and  singular  other 
ike  messuages,  farms,  lands,  tenements,  and  hereditaments 
rhatsoever,  c£  them  the  said  John  Gav,  Lucy  Gay,  and 
U  Sdn  and  Maiy  his  wife,  in  right  of  the  said  Mary,  and 
ach  and  eveiy  of  them,  mentioned  and  comprised  in  and 
floveyed  and  assured  by  the  said  hereinbefore  in  part 
Mated  indentures  of  lease  and  release,  or  wherein  or 
thereto  they  or  any  of  them,  or  any  person  or  persons  in 
fust  for  them  or  any  of  them,  hath  or  have  any  manner 
€  estate,  right,  title  or  interest  in  possession,  reversion, 
vmainder  or  expectancy ;  Together  with  all  and  sin-  All  houm, 
jiular  houses,  outnouses,  edifices,  buildings,  bams,  stables,  ^^ . 
MNich-houses,  cottages,  yards,  gardens,  orchards,  backsides, 
lofts,  lands,  meadows,  pastures,  commons,  common  of 
pasture  and  other  commonable  rights,  mines,  minerals, 
goarries,  furzes,  trees,  woods,  underwoods,  and  the  ground 
nd  soil  thereof,  mounds,  fences,  hedges,  ditches,  ways, 
vatercouTses,  liberties,  privileges,  easements,  profits,  com- 
nodities,  emoluments,  hereditaments,  and  appurtenances 
■hatsoever  to  the  said  messuages,  farms,  lands,  heredita- 
nents  and  premises  belonging,  or  in  any  wise  appertain- 
ing, or  with  the  same  or  any  of  them  respectively  now 
or  at  any  time  heretofore  demised,  leased,  held,  used, 
occupied  or  enjoyed,  or  accepted,  reputed,  deemed,  taken, 
or  known  as  part,  parcel  or  member  of  them,  or  any  part 
of  them,  or  appertaining  thereunto,  with  their  and  every 
of  their  appurtenances :  And  the  reversion  and  reversions,  RereniM, 
remainder  and  remainders,  yearly  and  other  rents,  issues,  ^^ 
md  profits  thereof:  And  lul  the  estate,  right,  title,  in- All  the  attain 
lerest,  use,  trust,  inheritance,  term  and  terms  for  years  ^^ 
md  for  life  and  lives,  property,  possession,  benefit  and 
i^ity  of  redemption,  claim  and  demand  whatsoever,  of 
Dem  the  said  John  Gay,  Lucy  Gay,  and  J.  Still  and 
If ary  bis  wife,  respectively,  of,  in,  to  or  out  of  the  said 
lierecBtaments,  and  every  part  and  parcel  of  the  same, 
irith  dieir  and  every  of  their  rights,  members,  and  appur- 
tenances: To  HAVE  AND  TO  HOLD  the  sdd  messusffes,  Habendam. 
bnta,  lands,  hereditaments,  and  all  and  singular  other 
flie  premisea  hereby  granted  and  released,  or  expressed 

(6)  If  a  lease  for  a  year  is  not  used,  refer  to  the  stat.  4  &  5 
TieLc.21.    See  ant»,  p.  571. 
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and  intended  to  to  be,  with  their  and  every  of  thesr  n^ 

and  appurtenances,  unto  the  said  [tnatee^  and  his  bda 

for  ever,  freed  and  absolutely  discharged  from  aD  eilsta 

tail  and  remainders  or  reversions  therei^n  expectsnt « 

depending ;  To  the  uses,  upon  and  for  the  trusts,  intAk 

and  purposes  hereinafter  limited,  expressed  and  dedscei 

Dcdantloa    of  and  concerning  the  same,  (that  is  to  say,)  As  to,  roi, 

^^«  "Hl^  of  AMD  CONCERNING  such  part  and  parts  of  the  hereditama^ 

Mvwaiiy,  bf  ^^^  premises  hereby  granted  and  released,  or  expreflei 

reto«Dce  to    and  intended  so  to  be,  as  are  mentioned  and  oompndl  I 

ihtt  icbtdalM.  jjj  ^g  ^^  gj^j  schedule  hereunder  written,  with  tkor 

appurtenances.  To  the  only  use  and  behoof  of  the  sill 
Jonn  Gay,  his  heirs  and  assigns  for  ever,  to  be  bv  Utt| 
and  them  held  in  severalty,  in  lieu  of  the  undivided 
or  share  of  the  said  John  Gay,  of  and  in  the  entirety  < 
the  said  messuages,  farms,  lands,  and  other  heredil 
hereby  granted  and  released,  or  expressed  and  intend 
so  to  be,  [tee  declaration  to  prevent  dower,  ante,  p.  574| 
And  as  to,  for,  and  concernino  such  part  and  parti  v 
the  hereditaments  and  premises  hereby  eranted  and  xe> 
leased,  or  expressed  and  intended  so  to  be,  as  are  mea- 
tioned  and  comprised  in  the  said  second  schedule  hoe- 
under  written,  with  their  appurtenances,  To  the  oslt 
USE  and  behoof  of  the  said  Lucy  Gav,  her  hem  sni 
assigns  for  ever,  to  be  by  her  and  Uiem  held  in  severslty, 
in  heu  of  the  undivided  part  or  share  of  the  said  Loey 
Gav  of  and  in  the  entirety  of  the  messuages,  fimns,  huk 
ana  other  hereditaments  hereby  granted  and  released,  or 
expressed  and  intended  so  to  be;  And  as  to,  fob,  ass 
concerning  such  part  and  parts  of  the  hereditaments  sad 
premises  hereby  granted  and  released,  or  expressed  sni 
mtended  so  to  be,  as  are  mentioned  and  comprised  in  the 
said  third  schedule  hereunder  written,  with  their  sppor- 
tenances,  To  the  use  of  such  person  and  persons,  fer 
such  estate  or  estates,  interest  or  interests,  and  sulnect  ts 
such  powers,  provisoes,  conditions,  restrictions  and  limi' 
tations,  and  with  such  remainders  o%'er,  and  charged  ss^ 
chargeable  with  such  sums  of  money,  either  annual  <x 
in  gross,  as  they  the  said  J.  Still  and  Mary  his  wifie,  1^ 
any  deed  or  deeds,  instrument  or  instruments  in  writiii^ 
to  be  by  them  respectively  sealed  and  delivered  in  tk 
presence  of  and  attested  by  two  or  more  crediUe  lit- 
nesses,  shall  from  time  to  time  direct,  limit  or  appomt, 
and  in  default  of  and  until  such  direction,  limitatioa  s 
appointment,  and  so  far  as  any  such  direction,  limitation  or 
appointment,  if  incomplete,  shall  not  extend,  To  the  csi 
of  the  said  [trustee^  and  his  heirs,  during  the  joint  natonl 
lives  of  the  said  J.  Still  and  Maiy  his  wife,  Upon  tsost 
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that  the  said  [truttee],  his  beirs  and  assigns,  do  and  shaQ, 
during  the  joint  natoral  lives  of  the  said  J.  Still  and  Maiy 
his  wife,  collect,  get  in,  and  receive  the  yearly  rents, 
issues  and  profits  of  the  hereditaments  and  premises 
hereinbefore  limited  to  the  use  of  the  said  [iniUee]  and 
his  heirs  as  last  aforesaid,  as  and  when  the  same  shall 
become  payable,  and  pay  the  same  rents  to  such  person 
or  persons,  and  for  such  intents  and  purposes  as  the  said 
Mary  Still,  notwithstanding  her  coverture,  by  any  writing 
or  writings  under  her  hand,  shall  from  time  to  time,  but 
so  as  not  to  deprive  herself  by  sale,  mortgage  or  other- 
wise by  anticipation,  direct  or  appoint,  and  for  want  of 
such  direction  or  appointment  into  her  own  ha'hds  for 
her  own  sole,  separate  and  peculiar  use  and  benefit,  and 
without  being  in  anywise  subject  or  liable  to  the  debts, 
control,  interference  or  engagements  of  the  said  J.  Still 
her  husband ;  and  it  is  hereby  declared  that  the  receipt 
w  receipts  of  the  said  Mary  Still,  and  such  person  or 
persons  as  she  shall  from  time  to  time  direct  to  receive 
ioch  rents,  issues  and  profits,  after  the  same  shall  have 
become  due,  shall  be  a  good  and  cfiectual  release  and 
Charge,  or  good  and  sufficient  releases  or  discharges 
ibr  so  much  money  as  in  such  receipt  or  receipts  shall  be 
expressed  or  acknowledged  to  be  received,  and  that  no 
"eceipt  or  receipts  which  shall  be  given  before  the  same 
:ents,  issues  and  profits  have  become  due  shall  discharge 
he  said  [trustee]  or  his  heirs ;  (b)  And  if  the  said  Mary 
Still  shall  survive  the  said  J.  Still,  then  immediately  after 
he  decease  of  the  said  J.  Still,  To  the  use  of  the  said 
Idary  Still,  her  heirs  and  assigns  for  ever ;  but  if  the  said 
Ifary  Still  shall  die  in  the  life-time  of  the  said  J.  Still, 
hen  immediately  after  the  decease  of  the  said  Mary  Still, 
?o  THE  USE  of  the  said  J.  Still  and  his  assigns,  during 
he  term  of  his  natural  life ;  and  from  and  immediately 
Iter  his  decease,  Then  to  the  use  of  such  person  or  per^ 
ons,  for  such  estate  or  estates,  interest  or  interests,  and 
rith,  under  and  subject  to  such  powers,  provisoes,  con- 
Idons  and  limitations,  and  with  such  remainders  over, 
nd  charged  and  chargeable  witli  ^uch  sums  of  money, 

(6)  It  has  been  lately  held  that  the  form  commonly  used 
)r  restraining  married  women  from  disposing  of  their  separate 
roperty  by  anticipation  is  insufficient  for  that  purpose.  The 
ioetpt  clause  ought  to  declare  that  the  receipts  of  the  married 
'oman,  to  be  given  from  time  to  time,  after  the  income  of  the 
roperty  shall  nave  become  due,  shall  be,  and  that  no  other 
feeiptM  fhall  be,  sufficient  discharges  to  the  trustees.  (Brown. 
.  Bam/ord,  11  Sim.  127.) 

p  p  5 
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OoTcnaBt  by 
J.  SaU  that 
hit  wife  •ball 
acknowledge 
the  deed 
before  Com* 
miaikNien. 


Power  tor 
Mary  Slill 
to  appoint  a 
naw  tmttce, 
and  for  hi* 
lodemolly. 
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Mm  amiiial  or  m  grow,  as  die  tlie  add  May  S4 
notwUhstandiag  her  coverture,  ehaU  hf  her  hst  «11  ai 
teetameiit  in  writing,  or  any  cedicQ  or  oodicfli  UmrIob 
writing,  or  any  wnting  or  writings  in  the  natoietfo 
nunortin^  to  he  a  will  or  codicil,  to  be  ropedm^ 
if  oer  ngned  in  tiie  presence  of  and  attested  \if  tw 
or  more  endiUe  witnesses,  dlreet,  limit  or  sppocDt;  ai 
IB  de&ult  of  such  diieotion,  limitation  or  sppaiBtaMil^ 
and  so  fiir  as  any  such  direction,  linutatioD  or  if 
pointment,  if  incomplete,  shall  not  extend,  To  tbb  vud 
the  said  Mary  Still,  her  heirs  and  assigns,  for  efer:  An 
it  is  hereby  declared  that  the  hereditaments  and  praaiM 
comprised  in  the  said  tiiird  schedule  are  limited  to  At 
uses,  tqpon  the  trusts,  and  for  tiie  intents  and  |SBp(M> 
hereinbefore  expressed  and  declared  concerning  tne  aa^ 
in  lieu  of  the  undivided  part  or  share  of  the  ssid  J.  Sd 
and  Maiy  his  wife,  in  right  of  the  said  Maiy,  of  and  a 
the  entirety  of  the  said  messuages,  fiums,  lamb  and  oda 
hereditaments  hereby  granted  and  released,  or  expiaid 
and  intended  so  to  be :  And  the  said  J.  Still  doth  hereby  ftr 
himself,  his  heirs,  executors  and  admintstrBtorB  cona^ 
and  agree  with  the  said  Itnatee]  and  his  heirB,  {e)  T%< 
the  said  Mary  Still  (she  hereby  consulting)  shall  aid  si 
forthwith,  or  as  soon  as  convenientiy  may  be  after  die  a* 
ecution  of  these  presents,  at  the  costs  and  chaiges  cf  the 
said  J.  Still,  his  heirs,  executors  or  administiaton,  do^ 
acknowledge  these  presents,  and  perfect  the  same  in  oda 
respects,  with  the  solemnities  prescribed  by  lav  for  ra* 
dering  tiie  deeds  of  married  women  efiectual  for  psasBK 
their  interests  in  lands.  PaovinED  always  and  it  it  naekf 
declared,  that  if  the  said  ^trustee]  or  any  trustee  to  he 
appointed  as  hereinafter  is  mentioned  shall  die,  or  dfliBe 
or  become  incapable  to  act  in  the  trust  afbressid  befoe 
the  same  shall  be  executed  or  become  incapable  of  tani^ 
effect,  then  and  so  often  as  the  same  snail  happen  it 
shall  be  lawful  for  tiie  said  Mary  Still,  notwitfaitao% 
her  coverture,  by  any  deed  duly  executed  by  ber,  t^ 
appoint  any  other  person  to  be  a  trustee  in  tb«  plae« 
the  trustee  so  dying,  .declining,  or  becoming  incspable  t» 
act,  and  that  upon  every  such  appointment  the  ^^'^^ 
ments  and  premises  comprised  in  the  said  third  flchedsK 
hereunder  written,  or  such  of  them  as  shall  not  have  bea 
previously  disposed  of  under  the  joint  power  of  ^f^' 
ment  hereinbefore  limited  to  the  said  J.  Sdll  and  May 
his  wife,  shall  be  conveyed  in  such  manner  that  tbe  ^ 
may  be  effectually  vested  in  the  new  tmstee  and  hisbeiv 

(c)  See  other  form  of  covenants  of  this  kind,  anU,  p>  ^'^^ 
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doriDg  ihe  ioint  Uvea  of  the  said  J.  Still  and  Mary  his 
'     wife,  upon  the  trasts  heieinhefore  declared  eoncemiog  the 
SHne  premises.  And  it  is  hereby  dechued  diat  the  receipts 
in  wnting  of  the  trustee  for  the  time  being  of  these  presents 
shall  be  ^ectual  dischaigcs  for  any  sum  or  sams  of  money 
payable  to  him  in  and  about  the  execution  of  the  trusts 
a&resaid,  and  that  ihe  trustee  fw  the  time  being  under 
these  presents  shall  not  be  answenJ>le  for  any  inyo- 
'    hmtary  losses  which  may  happen  in  the  execution  of 
the  trusts  aforesaid,   and   that  it  shaU  be  iawftd  for 
mch  trustee  fw  the  time  being  to  reimburse  himself  out 
of  the  monies  to  be  received  by  him  under  the  trusts 
hereby  declared  all  such  costs  and  expenses  as  he  shaD 
iiiGtnr  or  be  put  unto  in  the  execution  of  the  aforesaid 
trusts,  or  in  relation  thereto :  And  each  of  them  the  said  Covenanu 
John  Gay  and  Lucy  Gay,  so  £ur  as  relates  to  his  and  her  A}*"  qoict 
undivided  third  part  or  share  of  and  in  the  messuages,  ^^^'^^ 
fiirms,  lands,  hereditaments  and  premises  hereby  granted 
and  released,  or  expressed  and  intended  so  to  be,  and  the 
quiet  enjoyment,  freedom  iirom  incumbrances,  and  fiirther 
assurance  thereof,  doth  for  himself  and  herself  respectively, 
and  his  and  her  respective  heirs,  executors  and  adminis- 
trators, and  the  said  J.  Still,  so  far  as  relates  to  the  undi- 
vided third  part  or  share  of  the  said  J.  Still  and  Maiy  his 
wife,  in  right  of  the  said  Mary,  of  and  in  the  said  messuages, 
fiuns,  lands,  hereditaments  and  premises  hereby  granted 
aod  released,  or  expressed  and  intended  so  to  be,  and  the 
quiet  enjoyment,  freedom  from  incumbrances,  and  further 
assurance  thereof,  doth  for  himself  and  his  heirs,  executors 
and  administrators,  covenant,  promise  and  agree  with  and 
to  the  said  [^trtatee]  and  his  heirs,  and  cettuis-que  use,  and 
separately  with  every  of  such  ctMlutM-qae  use,  in  manner  fol- 
lowing, (that  is  to  say,)  That  the  messuages,  fiirms,  lands, 
aiKl  oth«r  hereditaments  hereby  granted  and  released,  or 
expressed  and  intended  so  to  be,  with  their  appurtenances, 
aliaU  and  may  from  time  to  time,  and  at  all  times  hereafter, 
gfo  and  remain  to  the  several  uses  hereinbefore  respectively 
Hnft»**Mij  expressed  and  declared  of  and  concerning  the 
asune,  and  be  peaceably  and  quietly  entered  into  and  upon, 
and  be  held,  occupied,  possessed  and  enjoyed,  and  the 
rents,  issues,  and  profits  tnereof,  and  of  every  part  thereof, 
bsid,  received,  and  taken  accordingly,  without  the  lawful 
let,  suit,  trouble,  denial,  eviction,  inteimption,  claim  or 
demand  whatsoever  of  or  by  them  the  said  John  Gay, 
X«ai<nr  Gay,  and  J.  Still  and  Mary  his  wife,  or  any  or  either 
oC  them,  or  any  otiier  person  or  persons  claiming  or  to 
by,  fr«n,  through,  under  or  m  trust  for  diem  or  any 
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FVm  ftoB  ta-  or  either  of  tliem,  And  that  free  and  dear,  and  finely  mi 
clearly,  and  abeoJutely  acquitted,  exonerated,  reioned  ani 
for  ever  diachaiged  or  otnenrifle,  by  the  said  John  Gi^, 
Lucy  Gay,  and  J.  Sdll  and  Mary  hiB  wife^  or  same  cr 
one  of  them,  their  or  aome  or  one  of  their  heiriy  exccntori 
or  administrators,  well  and  sufficiently  aaved,  defended, 
kept  harmless  and  indemnified,  of,  from,  and  against  all 
and  all  manAer  of  former  and  other  gifts,  grants,  baigaini, 
sales,  jointures,  dowers,  right  and  title  of  dower,  omi, 
trusts,  entails,  wills,  statutes  merchant  or  of  the  staple, 
recognizances,  judgments,  executions,  rents,  arrean  of 
rent,  annuities,  legacies,  sums  of  money,  yearly  payments, 
forfeitures,  re-entries,  cause  and  causes  of  forfeitmc  wai. 
re-entry,  debts  of  record,  debts  due  to  the  queen's 
majesty,  and  of,  from  and  against  all  other  estates,  tide^ 
troubles,  charges,  debts  and  incumbrances  whataoevci, 
either  already  had,  made,  executed,occaaioned  or  suffered,  or 
hereafter  to  be  had,  made,  executed,  occasioned  or  sufiered 
by  the  said  John  Gay,  Lucy  Gay,  and  J.  Still  and  Maiy 
Fm>  firtber  his  wife,  or  any  or  either  of  them ;  A  nd  furtbek,  that  they 
the  said  John  Gay,  Lucy  Gay,  and  J.  StOl  and  Marj  hs 
wife  respectively,  and  their  issue  respectively,  and  all  aad 
eveiy  otner  persons  and  person  having  or  claiming,  or  who 
shall  or  may  have  or  claim  any  estate,  right,  title,  interest, 
inheritance,  use,  trust,  property,  claim,  or  demand  what- 
soever, either  at  law  or  in  equity,  o^  in,  to,  or  out  of  the  said 
messuages,  farms,  lauds,  and  other  hereditaments  herem- 
before  granted  and  released,  or  expressed  and  intended  ss 
to  be,  or  any  of  them,  or  any  part  thereof  by,  fiooB, 
under  or  in  trust  for  them  the  said  John  Gay,  Lucy  Gsy, 
and  J.  Still  and  Maiy  his  wife  respectively,  or  any  of 
them,  their  or  any  of  their  heirs  or  issue  respectrrdy, 
shall  and  will  from  time  to  time,  and  at  all  times  nerealler, 
upon  every  reasonable  request  to  be  made  for  that  purpose^ 
by  and  at  the  proper  costs  and  charges  in  the  law  of  the 
person  or  persons  beneficially  entided  to  the  same  premises 
by  virtue  of  the  uses  and  limitations  hereinbefore  expressed 
and  declared,  or  any  of  them,  make,  do,  acknowied|ge 
and  execute,  or  cause  and  procure  to  be  made,  done,  ac- 
knowledged and  executed,  all  and  every  such  (uiilier  and 
other  lawful  and  reasonable  acts,  deeds,  things,  devices^ 
conveyances,  and  assurances,  in  the  law  whatsoever,  ior 
the  further,  better,  more  perfectly  and  absolutely  grantiq^ 
conveying  and  assuring  of  the  said  messuages,  &nna^  laod^ 
and  other  hereditaments  hereinbelbre  granted  and  xe- 
leased,  or  expressed  and  intended  so  to  be^  and  evoy 
part  thereof,  with  their  appurtenances,  to  the  uses  here* 


PARTITION  BY  TENANTS  IN  TAIL.  661 

Dbefore   limited  and  declared  of  and  odncerning  the 
ame,   as  by  the  said  person  or  persons  maiung  such 
wquest   and  so  entitled  as  aforesaid,  his,  her  or  their 
beira,  appointees  or  assigns,  or  his,  her  or  their  counsel 
in   the  Jaw  shall  be  reasonably  devised  or  advised  and 
required;    so  that  the  person  or  persons  who  shall  be 
required  to  make  and  execute  such  further  assurance  or 
assurances  be  not  compelled  nor  compellable,  for  the 
noaking  or  doing  thereof  to  go  or  travel  from  his,  her, 
or  their  dwelling,  or  respective  dwellings,  or  place  or 
zeapective  places  of  residence  or  abode :  And  whereas.  Recital  of 
upon  the  treaty  for  the  aforesaid  partition,  it  was  agreed  JJ^Ji^SJldsI 
t£at  the  several  title-deeds,  evidences,  and  writings  re- 
lating to  the  said  messuages,  farms,  lands  and  other 
heieditaments  hereby  granted  and  released,  or  expressed 
and  intended  so  to  be,  should  be  deposited  ivith  the  said 
John  Gay,  upon  his  entering  into  a  covenant  to  produce 
the  same,  and  permit  copies  to  be  made  thereof,  when 
thereunto  required,  in  manner  hereinafter  mentioned,  and 
in  pursuance  of  such  agreement  the  title-deeds,  evidences 
and  writings  mentioned  in  the  fourth  schedule  hereunder 
written,  have  been  delivered  to  the  said  John  Gay,  which 
he  doth  hereby  acknowledge,  (d)    Now  this  Indenture  Sbcond 
I.ASTLY  WITNESSETH,  that  lu  pursuaucc  and  performance  coventoi'for 
of  the  said  la8t>recited  agreement,  and  in  consideration  of  prbdoction  or 
the  premises,  the  said  John  Gay,  for  himself,  his  heirs,  tiUe-deeds. 
executors,  administrators  and  assigns,  doth  hereby  cove- 
nant, promise  and  agree,  to  and  with  the  said  [trustee], 
his  heirs  and  cettuu-gue  use,  and  as  a  separate  covenant 
to  and  widi  each  of  them,  the  said  Lucy  Gay,  her  heirs 
and  assigns,  and  the  said  J.  Still  and  Mary  his  wife,  their 
and  her  appointees,  heirs  and  assigns,  that  he  the  said 
John  Gay,  his  heirs,  executors,  administrators  or  assigns, 
«hall  and  will  from  time  to  time,  and  at  all  times  here- 
after (unless  prevented  by  fire  or  other  accident  hap- 
pening without  his  or  theur  default),  upon  every  reason- 
able request,  and  at  the  proper  costs  and  chax^  of  the 
person  or  persons  for  the  time  being  beneficialfy  entitled 
to  the  premises  comprised  in  the  said  second  and  third  sche- 
dules, hy  virtue  of  the  uses  and  limitations  hereinbefore 
tx>ntainea,  or  any  of  them,  produce  and  show  forth,  or 
cause  to  be  produced  and  shown  forth,  to  him,  her  or 
them,  or  any  of  them,  or  to  such  person  or  persons  as  he, 
she  or  they,  or  any  of  them,  shall  by  writing  direct,  desire 
or  require,  or  at  any  trial,  hearing  or  exammation,  in  any 

(d)  See  antt,  p.  593,  note. 
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omit  of  bw  or  otjuty,  or  odior  judicatimiy  or  upon  fte 
oeeutioo  of  ony  commiMkni  in  England,  as  oeeaaioa  ■hdl 
be  or  roquire^  tlie  several  deeds,  evidences  and  ifritiagi 
mentioned  in  tlie  fourth  schedule  beremider  wiiUen  sr 
iMreunto  annexed,  and  ereiy  or  any  of  tliem,  for  die 
muiilestation,  defence  and  support  of  the  estate,  i%^ 
title,  interest,  propertj  or  posscsoi<»  of  the  penoti  or  per- 
sons for  the  time  being  beneficially  entitled  as  Inst  afinc- 
ssid,  or  any  of  ^em,  cit,  in,  and  to  all  or  may  part  of  ^ 
said  messuages,  farms,  lands  and  other  hereditMnenIa,  vi& 
their  appurtenances,  comprised  in  the  said  second  and  thiid 
schedules  hereunder  written :  And  also,  that  be  the  ssii 
John  Gay,  his  heirs,  executors,  administrators  or  assigni^ 
shaU  and  will,  at  the  request,  costs  and  chai^ges  of  the  per- 
son or  persons  for  the  time  being  beneficially  entitled  ss 
last  aforesaid,  give  and  deliver  to  him,  her,  or  them,  one  sr 
more  fair,  true  and  attested  copy  and  extract,  or  copies 
and  extracts,  of  and  from  the  same  deeds,  evidences  and 
writings,  or  any  of  them,  and  shall  and  will  penntt  and 
suffer  such  copies  and  extracts  respectively  to  be  exa- 
mined and  compared  with  the  originals  thereof  eitber  by 
such  person  or  persons  as  last  aforesaid,  or  by  any  person 
or  persons  whom  he,  she  or  they  shall  appoint  in  writing 
unoer  l)is,  her  or  their  hand  or  hands  for  that  purpose; 
In  witness,  &c.  (e) 

The  Fiest  Schedule  to  which  the  above- written  in- 
denture refers. 

All   that,  ftc.  [Descrm/ton  of  the  portion  of  ike 
tMtate  allotted  to  John  Gay.\ 

The  Second  Schedule  to  which  the  above-wiitten 
indenture  refers. 

All  that,  &c  [JDescrip^ioa  of  ike  portion  <^  tJke 
ettate  allotted  to  Lucy  GayJ] 

The  Thied  Schedule  to  which  the  above-written 
indenture  refers. 

All  that,  &c.  [^Detcription  of  the  portion  of  tie 
eitate  allotted  to  J.  Still  and  Mary  his  trj^.] 

The  Fourth  Schedule  to  which  the  aboTe-writften 
indenture  refers. 

{A  liit  if  the  deeds  caoenanted  to  be  prodmeed^  fetti^ 
md  the  dates,  and  the  names  and  description*  of  the 
parties,'} 

(e)  This  deed  must  be  inrolled  in  Chancery.  See  forms  of 
acknowledgment,  certificate,  and  affidarits,  ante,  p.  681 — 589* 
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No.  XVI. 

lioRTOAGS  in  FeCf  by  a  Tenant  m  Tail  in  Remainder, 
^Ut  art^abudute  Content  had  been  given  by  the  Pro^ 
tector  of  a  prior  Settlement,  toiih  Variations  where 
the  Protector  joint  for  the  purpote  of  contenting  to 
the  Mortgage  and  Power  of  Sale,  (See  3  &  4  WiO.  4, 
c  74y  8.  2],  ante,  p.  311— -313,  n.)(a) 

This  Indenture,  made  the  day  of ,  a.  d.  Partici. 

18 — ,  betweea  Edward  Dunn,  of  &c.  esq.  eldest  son 
ind  heir  of  the  body  of  D.  Dunn,  of  &c.  esq.  of  the  one 
[or  first]   part;    [where  protector  consentt  by  the  tame 
ieedf  he  thould  be  a  party'}  of  the  second  part;    and 
^mortgagee],  of  the  other  [or  third]  part;  Whereas  by  Rceital  of 
lodentures  of  lease  and  release,  bearing  date  respectively  ^Tuu?''  ^ 
on  or  about  the  9th  and  10th  days  of  March,  1812,  tiie 
rdease  being  made,  or  expressed  to  be  madie,  between 
[partiet'],  the  messuages,  lands,  and  hereditaments,  here- 
inafter described  and  intended  to  be  hereby  baigained 
and  sold,  were  (amongst  other  hereditaments)  duly  con- 
veyed and  assured,  [to  the  ute  of  D,  Dunn  for  life,  with 
remainder  to  hit  firtt  and  other  tont  in  taiQ;    And  Deed  of  con- 
whereas  by  a  deed  poll  under  the  hand  and  seal  of  the  J^'^^  '^"^ 
•aid  [D.  JDunn],  bearing  date  the  1st  day  of  February, 
1834,  and  duly  inroUed  in  His  Majesty's  High  Court  of 
Chancery  on  the  1 2th  day  of  the  same  month,  after  re- 
citing the  hereinbefore  in  part  recited  indentures  of  lease 
and  release,  and  reciting  that  (see  afUe,  p.  605) ;  it  was 
hy  the  indenture  now  in  recital  witnessed,  that  the  said 
D.  Dunn  did  give  and  grant  his  absolute  and  unqualified 
cxmsent  and  approbation  to  any  conveyance,  assurance, 
and  disposition,  which  should  be  made  and  executed  by 
the  said  £.  Dunn,  either  on  the  day  of  the  date  of  the 
•aid  deed  poll,  or  at  any  time  thereafter,  of  all  or  any 
part  or  parts  of  the  manors,  messuages,  &rms,  land% 
hereditaments,  and  premises,  comprised  in  and  conveyed 
and  assured  by  the  said  therein  and  hereinbefore  in  part 


(a)  It  will  be  frequently  advisable  for  the  tenant  in  tail  to 
•lecate  the  necesBary  asturanoe  for  barring  the  entail,  by  a 
deed  to  be  executed  and  inroUed  before  the  mortgage,  which 
will  snpenede  the  necessity  of  inrolling  the  mortgage  deed. 
This  fidrm  can  easily  be  adapted  to  the  esse  of  a  mortgage  by 
a  ienknt  in  tail  in  poMetitpn, 


664  APPENDIX. 

recited  indentures  of  leaae  and  release,  (aofaject 
theless  and  without  preiudice  to  the  estate  for  life  of  tke 
said  D.  Dunn,  of  and  in  the  same  hereditaoaentBy  and  ill 
powers,  privileges,  and  exemptions,  (except  tlie  power  of 
AppUeatioB    consenting  as  protector),  annexed  to  such  estate ;  (^)  Ax» 
for  Imo.        whbreas  the  said  £.  Dunn  has  applied  to  and  reqjoested 
the  said  [fnortgagee]  to  advance  and  lend  him  the  amn  «f 
1500/.,  which  the  said  [mortgagee]  has  cooaented  aati 
agreed  to  do  upon  having  the  same  sum,  with  iDterat 
for  the  same,  secured  in  manner  hereinafter  e: 
[  Where  the  protector  contents  by  the  tame  deeeL, 
the  recital  of' the  deed  poU^  the  following  recital  and 
tive  part  should  precede  the  convofance  by  the  tnorigagot.l 
VUcitMlot      And  whereas  the  said  [protector^^  in  order  to  enaUe 
**^^^'o'  *^®  "''^  [mortgagor'}  to  make  an  effectual  security  fcr 
eooMot  to      the  said  sum  of  1500/.  and  interest,  as  against  all  pencm 
mortgage.       whose  estates  are  to  take  effect  after  the  determinatiaB 
or  in  defeasance  of  the  estate  tail   of  the  said  [matt- 
gagor^y  of  and  in  the  messuages,  lands,   and  heretfitsr 
ments  hereinafter  described,  and  intended  to  be  berebv 
granted  and  released,  has  agreed,  as  the  protector  of  the 
said  recited  settlement,  to  consent  to  the  conveyance^ 
assurance,  and  disposition  intended  to  be  made  by  these 
Protector       presents,  in  manner  hereinafter  expressed :   Now  this 
cooMou  lo     Indenture  witnessetb,    that  in  pursuance    and   per- 
m«de  by  ihU  formance  of  the  said  recited  agreement  on  the  part  of  the 
deed.  said  [protector"].   He  the  said   [protector]    hath  given 

and  granted,  and  by  these  presents  doth  give  and  giant, 
his  absolute  and  unqualified  consent  to  Uie  conveyance, 
assurance,  and  disposition  intended  to  he  made  by  the 
said  [mortgagor]  in  and  by  these  presents,  subject,  never- 
theless, and  without  prejudice  to  the  estate  for  life  of 
the  said  [protector],   or  any  power,  privilege,   or  ei- 
Cooveyaoce    emption  annexed  to  such  estate.    Now  [or  And]  this 
by  tinaot  in   Jkdentuee  for  further]  witnessetb,  that  in  pursuance 
and  performance  of  the  said  recited  agreement,  [or  oo 
the  part  of  the  said  mortgagor],  and  for  and  in  consi- 
deration of  the  sum  of  1500/.  of  lawftd  money  of  Great 
Britain  to  the  said  £.  Dunn  in  hand  well  and  truly  psid 
by  the  said  [mortgagee]  at  or  immediately  before  the 
sealing  and  delivery  of  these  presents,  the   receipt  of 

(b)  In  cases  where  it  appears  that  a  tenant  for  life  hss 
powers,  it  must  be  sseertawed  that  they  are  not  of  sach  a 
kind  ss  will  enable  him  to  defeat  the  mortgage :  it  is  assumed 
in  this  case,  that  the  tenant  for  life  had  only  the  usnal  power 
of  leasing  at  rack  rent  for  the  term  of  twenty-one  years. 
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rhich  said  stun  of  1500/.  the  said  £.  Dunn  doth  hereby 
idmit  and  acknowledge,  and  of  and  from  the  same,  and 
fwery  part  thereof,  doth  acquit,  release,  and  discharge 
he  said  {fnortgaeee]f  his  heirs,  executors,  administrators, 
md  assigns,  and  every  of  them,  for  ever,  by  these  pre- 
lents,  and  in  order  to  defeat  the  estate  tail  of  the  said 
S.  Dunn  of  and  in  the  messuages,  lands,  and  heredita- 
nents  hereinafter  described  and  intended  to  be  hereby 
lex^ned  and  sold,  and  all  remainders,  reversions,  estates, 
!ights,  interests,  and  powers,  to  take  effect  after  the  de- 
nmination  or  in  defeasance  of  such  estate  tail,  he  the 
Bid  £.  Dunn,  under  and  by  virtue  and  in  pursuance  of 
he  powers  and  provisions  given  by  and  contained  in  an 
let  of  parliament  made  and  passed  in  the  session  of  par- 
Doent  held  in  the  third  and  fourth  years  of  the  reign  of  his 
majesty  King  William  the  Fourth,  iutituled,  *'  An  Act  for 
he  Abolition  of  Fines  and  Recoveries,  and  for  the  Sub- 
rtitution  of  more  simple  Modes  of  Assurance,"  and  with 
the  consent  of  the  said  D.  Dunn,  testified  [by  the  said 
recited  deed-poll,]  [or,  as  aforesaid].  Hath  granted,  bar- 
gained, sold,  aliened,  disposed  of,  and  confirmed,  and  by 
these  presents  doth  grant,  bargain,  sell,  alien,  dispose  of, 
md  confirm  unto  the  said  [mortgagee]  and  his  heirs  (c) 
All  that  the  remainder  of  him  the  said  £.  Dunn, 
expectant  and  to  take  efiect  on  the  decease  of  the  said 
D.  Dunn,  of  and  in  All  that,  &c.  [parcels,  general 
uonby  reversionSf  Sfc,  and  all  the  estate,  4^.  ante,  p.  572.1 
To  have  and  to  hold  the  said  messuages,  lands,  and  all  Habendam. 
and  sinsular  other  the  hereditaments  hereby  ^ai^n^  monnse«  in 
and  sol{  or  expressed  and  intended  so  to  be,  subject  and  fee. 
without  prejudice  to  the  estate  for  life  therein  of  the  said 
[protector],  and  all  powers,  privileges,  and  exemptions 
thereto  annexed,  (except  the  power  of  consenting  as  pro- 
tector), unto  the  said  [mortgagee]  and  his  heirs,  To  the 
only  use  and  behoof  of  the  said  [mortgagee],  his  heirs  and 
assigns  for  ever,  freed  and  absolutely  discharged  from  the 
estate  tail  of  the  said  £.  Dunn,  and  all  other  estates  tail, 
remainders,  reversions,  limitations  and  conditions  there- 
upon expectant  or  depending,  but  subject  nevertheless  to 
the  proviso  or  agreement  for  redemption  of  the  said  here- 
ditaments and  premises  hereinafter  contained,  (that  is  to 

(e)  As  the  conveyance  by  a  tenant  in  tail  must  be  inrolled, 
tbe  expense  of  a  lease  for  a  year  may  be  avoided  in  a  case 
like  the  present,  by  taking  the  conveyance  by  a  bargain  and 
'^e ;  besides,  as  this  is  a  conveyance  of  a  remainder,  it  would 
be  valid  as  a  grant  without  any  lease  for  a  year. 
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Fraviw  Dor  nj,)  (d)  PftoviDBD  always,  hnd  it  k  hereby  agnwiA  al 
ipUoo.  ciMJarad  betweMi  and  by  the  nid  £.  Dam  am  the  oii 
[Morl'gd^ee],  and  ^  true  intent  and  meeninf  of  ik/m 
and  of  these  presents,  nevertheless,  tfe,  tint  if  the  oii 
£.  Dimn,  his  heiiB,  execotors,  adminifltralora  or  Mm 
diaU  and  do  well  and  traly  pay,  or  cause  to  he  pes^  t> 
the  said  [mortgagee],  his  executors,  admimstraton,  c 
assigns,  at  or  m  the  oomimm  dining  hall  of  Lineob't 
Inn,  in  the  county  of  Middlesex,  die  aum  of  15002.  rf 
lawftil  money  of  Great  Britain,  and  Ae  auna  of  75/.  «f 
like  lawfiil  money,  as  and  for  one  year's  interest  for  the 
same,  at  the  rate  of  SL  for  ereiy  100^  lor  a  yeo^ 
making  together  the  sum  of  1575/.  in  the  parts,  disia^ 
and  proportions,  and  on  or  at  the  days  or  tones  herns- 
after  mentioned,  (tiiat  is  to  say,)  the  sum  of  37/.  KKl 
part  thereof,  heing  half  a  year's  interest  fbr  the  said  am 

of  1500/.  at  the  rate  aforesaid,  on  the day  of — - 

next  ensuing  the  data  of  these  presents,  which  wifl  be  is 
die  year  of  our  Lord  18 — ,  and  the  sum  of  1537/.  l^ 
resiaue  thereof,  being  the  whole  of  the  said  prmcipd 
mm  of  1500/.  and  ttiodier  half  year's  intereat  lor  m 

same,  at  the  rate  aforesaid,  on  the day  of 

then  next  following,  which  will  be  in  the  said  year  18-> 
without  any  deduction  or  abatement  whatsoeTer  oat  tf 
the  same  or  any  part  thereof,  for  or  in  respect  of  say 
taxes,  charges,  rates,  assessments,  payments,  or  im^oa- 
tions,  taxed,  chaiged,  assessed,  or  imposed,  or  to  be 
taxed,  charged,  assessed,  or  imposed  on  the  aaid  mes- 
suages, lands,  hereditaments,  and  preranes  hereby  lar- 
gained  and  sold,  or  expressed  ana  intended  so  to  be, 
or  any  of  them,  or  upon  the  said  sum  of  1575/.  or  anj 
part  thereof,  or  upon  the  said  [fiHfrtgagee],  his  heirs,  esees- 
ton,  administrators,  or  assigns,  for,  upon  acooont,  oris 
respect  of  the  said  messuages,  lands,  hereditameots,  aai 
premises,  or  any  of  them,  or  of  the  said  sum  of  1575/L  er 
any  part  thereof,  by  authority  of  parliament  or  otherwise 
howsoever,  (except  for  or  on  account  of  die  present  or  any 
litturs  tax  uiien  property  or  income,)  or  for,  upon  aoooaoC^ 
or  in  respect  of  any  other  matter,  cause,  or  thing  whatsoevvr, 
dien  and  in  such  case  he  die  said  [jnujrtgagee],  his  heia 
and  assigns,  diall  and  will  at  any  time  after  such  pai 
shall  be  so  made  as  aforesaid,  upon  the  request  teai  at  the 
proper  costs  and  charges  of  the  said  £.  Dunn,  faia  hens  or 
assigns,  re-coQvey  the  said  messuages,  lands,  hcvadila- 

(dJi  It  may  be  obeenred,  that  whea  brsrity  is  an  object,  the 
remaining  provisioas  of  this  deed  may  be  sbeitcaed. 
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Oientfl^  and  premises  hereby  bamined  and  sold,  or  ex* 

ireased  and  intended  so  to  be,  with  their  luppuxtenances, 

aiib|ect  to  the  estate  for  life  of  the  said  D.  Uunn,  if  then 

nbaialang,)  unto  the  said  £.  Dunn,  his  heirs  and  assigns, 

KT  as  he  or  they  shall  in  that  behalf  order  or  direct,  nree 

lom  an  incumbrances  whatsoever,  made,  done,  or  oom- 

nitted  by  the  said  [mortgagee],  his  heirs,  executors,  ad- 

ninistrators,  or  assigns,  or  any  of  them,  so  as  for  doing 

hereof  the  said  \rnortgagee\  his  heirs,  executors,  admi- 

kbtrators,  or  assigns,  or  any  of  them,  be  not  compelled  or 

>U^ged  to  go  or  travel  from  the  place  or  places  of  his, 

heir,  or  any  of  their  usual  abode  or  dweUmg ;  And  the  Oovenaot  for 

laid  E.  Dunn  doth  hereby  for  himself,  his  heirs,  executors,  JJJSJIi*' 

md  administrators,  covenant,  promise  and  agree  with  and  mojDt^T 

\o  the  said  [ntortgaaee'],  his  executors,  administrators,  and 

is^gns,  That  he  the  said  £.  Dunn,  his  heirs,  executors, 

»  administrators,  shall  and  will  well  and  truly  pay  or 

cause  to  be  paid  unto  the  said  [mortgageely  his  executors, 

administrators,  or  assigns,  the  aforesaid  sum  of  1575/.  in 

Ihe  parts,  shares,  or  proportions,  and  on  or  at  the  days  or 

times  in  the  aforesaid  proviso  or  agreement  mentioned  or 

appointed  for  payment  thereof  wimout  any  deduction  or 

abatement  whatsoever,  (except  as  aforesaid,)  according  to 

file  true  intent  and  meaning  of  these  presents ;  Provided  Power  for 

ALWATs,  and  it  is  hereby  amed  and  declared  between  and  ",7IP*^ !? 

Dv  the  said  parties  to  these  presents,  (e)  that  if  the  said 

£.  Dunn,  his  heirs,  executors,  administrators,  or  assigns,  or 

iome  or  one  of  them,  shall  not  well  and  truly  pay  or  cause 

to  be  paid  unto  the  said  {mortgagee]^  his  executors,  admi- 

(•)  Where  a  security  is  made  by  way  of  mortgage  with  a 
power  of  sale,  the  donee  of  the  power  is  a  trustee  within  the 
nde  which  prohibits  the  purchase  of  trust  property  by  the 
tnulee.    Dowtiei  v.  Graubrook,  3  Mer.  200. 

Where  a  mortgagor  remains  in  possessioD  and  the  money  is 
Aot  repaid  on  the  day  stipulated,  the  mortgageei  who  has  a 
power  of  entry  and  sale  on  nonpayment,  may  eject  the  mort- 
csgor  without  notice  to  quit  or  demand  of  possession.  Doe  d« 
riiker  y.  Giles,  5  Bing.  421. 

Where  a  mortgagee  of  a  bankrupt's  estate,  with  a  power  of 
Mle,  put  up  the  premises  for  sale,  and  then  applied  tor  leave 
to  hid,  it  was  held  that  he  could  not  be  permitted  to  do  so, 
*aleis  he  waived  the  power,  and  the  property  were  sold  under 
^  order  of  the  ComndssioBers.  Ex  varu  Davit,  1  Mont.  6c 
Ayr.  89. 

In  esses  like  the  present  it  will  often  be  advinble  to  convey 
«e  estate  to  a  trustee  upon  the  usual  trusts  for  sale  in  case  the 
ii^ortgage  money  be  not  paid. 
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nistraton,  or  aangnsi  the  aforesaid  sum  of  ISTSL,  id  tbe 

parts,  shares,  and  proportions,  and  on  or  at  the  days  or  tans 

nereinbefore  appointed  for  the  payment  thereof;  and  tke 

said  [tiiortgagee]f  his  executors,  adminiatratorBy  or  aas%s% 

shall  by  any  writing  or  writings  under  his  or  their  bod 

or  hands,  give  notice  to  the  said  £.  Dunn,  his  ezecatm, 

administrators  or  assigns,  to  pay  the  said  sum  of  15002. 

and  interest,  or  so  much  thereof  respectively  aa  sfaaO  fe 

then  due  and  owing  on  the  security  of  these  presents,  s 

leave  such  notice  at  his  or  their  usual  phice  or  places  of 

abode,  and  the  said  £.  Dunn,  his  heirs,  executota,  adoih 

nistrators,  or  assigns,  shall  not  withm  the  space  of  ss 

calendar  months  after  such  notice,  well  and  trolj  pay  a 

cause  to  be  paid  to  the  said  [fnortgagee^,  his  execotaa 

administrators,  or  assigns,  the  said  sum  of   1500/.  ad 

interest,  or  so  much  thereof  respectively  as  shall  be  thei 

due  and  owing  on  the  security  of  these  presents ;  TIkb 

and  in  such  case  and  immediately  thereupon,  or  at  s&i^ 

time  or  times  thereafter,  (whether  the  said  ["sorfgoen:}, 

his  executors,  administrators,  or  assigns,  shall  or  ahaff  not 

have  accepted  payment  of  any  interest  for  the  said  somcf 

1500/.  or  any  part  thereof,  after  such  default  shall  have 

happened  as  aforesaid)  it  shall  and  may  be  lawful  to  sod 

for  the  said  [mortgagee],  his  heirs,  executorsy  admim»- 

trators,  or  assigns,  either  with  or  without  the  consent  of 

the  said  E.  Dunn,  his  heirs,  issue,  or  assigns,  or  any  other 

person,  to  make  sale  and  dispose  of  (subject  to  the'esCsle 

for  life  of  the  said  D.  Dunn,  if  then  subsisting,)  the  ssid 

messusges,  lands,  hereditaments,  and  premises  hereby 

bargained  and  sold,  or  expressed  and  intended  so  to  be,  or 

any  of  them,  or  any  part  or  parts  thereof  with  their  rigfati, 

members,  and  appurtenances  in  fee-simple,  either  entirdy 

and  together,  or  in  parcels,  and  either  by  public  sale  or 

auction,  or  by  private  contract,  unto  any  person  or  persons 

who  shall  be  wiliing  to  become  the  purchaser  or  puichasen 

thereof,  for  the  most  money  and  best  price  or  prices  ihat 

can  be  reasonably  had  and  gotten  for  the  same,  and  vidi 

power  to  buy  in  tbe  same  premises  or  any  of  them,  or  aor 

part  or  parts  thereof,  at  any  sale  or  sales  by  auction,  sod 

to  resell  the  same  without  being  liable  for  any  Iocs  whi^ 

may  be  occasioned  thereby ;  (e)   And  that  for  efiectuadar 

any  such  sale  or  sales,  it  shall  and  may  be  lawful  to  sad 

for  the  said  [mortgagee'],  his  heirs,  executors,  admiois* 

trators,  or  assigns  respectively,  to  nuike,  do,  and  execute 

(e)  This  power  of  baying  in  the  property  is  added  to  protect 
the  mortgagee.    Ex  paru  Ltw'u,  1  Gl.  &  Jam.  69. 
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11  such  acts,  deeds,  conveyances  and  assurances  in  the 
aWy  as  to  him  or  them  shall  seem  reasonable ;  And  it  is 
lerebj  agreed  and  declared  between  and  by  the  said 
larties  to  these  presents,  and  their  true  intent  and  mean- 
Dg  are,  that  all  such  acts,  deeds,  conveyances,  and  assu- 
BDces,  as  shall  be  made,  done  and  executed  by  the  said 
mortgagee],  his  heirs,  executors,  administrators  or  assigns, 
0  or  for  the  benefit  of  the  purchaser  or  purchasers  of  the 
aid  messuages,  lands,  hereditaments,  and  premises  hereby 
Mugained  and  sold,  or  expressed  and  intended  so  to  be,  or 
ny  of  them,  or  any  part  or  parts  thereof,  shall,  whether 
be  said  £.  Dunn,  his  hens,  issue,  or  assigns,  or  any  other 
tersons  or  persons,  shall  or  shall  not  join  or  concur 
herein,  or  consent  thereto,  be  valid  and  effectual  in  the 
aw,  to  all  intents  and  purposes  whatsoever,  and  such 
mrchaser  or  purchasers  and  all  and  every  person  or  per- 
ons  claiming  by,  from,  through,  or  under  or  in  trust  for 
lim,  her,  them,  or  any  of  them,  shall  be  entitled  to  have, 
M>ld,  and  enjoy  the  messuages,  lands,  hereditaments,  and 
vemises  which  shall  be  so  sold,  conveyed,  or  assured  to 
>r  for  the  benefit  of  such  purchaser  or  purchasers  respec- 
ively,  by  the  said  [mortgageelf  his  heirs,  executors,  admi- 
listrators,  or  assigns,  as  against  the  said  £.  Dunn,  his 
leirs,  issue,  and  assigns,  and  all  and  every  other  person  or 
lersons  claiming  or  to  claim  by,  from,  through,  under,  or 
II  trust  for  him,  them,  or  any  of  them,  and  also  as  against 
ill  persons  whose  estates,  under  and  by  virtue  of  the  limi- 
tations contained  in  the  said  recited  indenture  of  release, 
ire  to  take  effect  after  the  determination  or  in  defeasance 
of  the  estate  tail  of  the  said  £.  Dunn,  of  and  in  the  said 
premises :  And  it  is  hereby  also  agreed  and  declared  be- 
tween and  by  the  parties  to  these  presents,  that  the  receipt 
at  receipts  in  writing  of  the  said  [tnorigagee'],  his  heirs, 
executors,  administrators,  or  assigns,  shall  be  a  good  and 
effectual  discharge,  or  good  and  effectual  discharges,  to 
the  purchaser  or  purchasers  of  the  said  messuages,  lands, 
her»ddtaments,  and  premises,  or  apy  of  them,  for  the 
money  therein  mentioned  and  acknowledged  to  be  re- 
oeired,  and  that  such  purchaser  or  purchasers  paying  the 
isme  to  the  said  [mortaeee'],  his  heirs,  executors,  admi- 
nistratora,  or  assigns,  and  taking  such  receipt  or  receipts, 
ihall  not  be  answerable  or  accountable  for  the  loss,  mis- 
application, or  nonapplication  of  the  money  which  in 
and  by  such  receipt  or  receipts  shall  be  mentioned  or 
expressed  to  be  received  as  libresaid :  And  that  it  shall 
not  be  necessary  for  any  purchaser  or  purchasers  to 
ascertun  that  such  previous  notice  in  writing  shall  have 
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been  delivered  or  left  ae  aforeeeid,  nor  te  iaqiiire  n  t» 
the  aeeeentj^  or  ezpedienej  of  any  snch  sale;,  or  vbete 
meh  default  in  payment  aa  aforeaaid  ahafl   haw^  bca 
made :  Ann  FuaTRsa  it  ia  hereby  agreed  and  dedani 
between  and  by  the  aaid  partiee  to  taeae  picaeiit^  tbtt 
the  nid  [etorigcvee],  his  heiia,  ezeoiitoea»  aonuBistiaiHi^ 
and  aasigns,  sudTstaiid  and  be  poneaaed  of  and  intemlri 
in  all  and  every  the  foms  and  aom  of  mcmey  to  ante  ^ 
any  inoh  tale  or  tales  aa  shall  be  made  of  the  aaid  ms^ 
suages,  lands,  hereditaments^  and  piemiaeBy  or  any  d 
them,  under  the  power  hereinbefore  in  tiiat  behalf  coa- 
tained,  upcm  the  trusts  and  for  the  intenta  said  |iurp<— 
hereinafter  mentioned,  (that  is  to  say) :  Upon  trost,  k 
the  first  place,  by,  with,  and  out  of  the  aame  mMKT  li 
retain  ana  reimburse  himself  or  themselves  respectiWlf 
the  said  principal  sum  of  1500/.  and  interest,  or  ao  mov 
thereof  respectively  as  shall  be  then  due  or  owii^  on  & 
security  intended  to  be  made  by  these  presents^  and  d» 
all  such  costs,  chaiges,  and  expenses  aa  he  or  tbey  ic- 
Bpectively  shall  or  may  bear,  pay,  expend,  suataio,  or  k 
put  unto,  in  or  about  such  sale  or  sales,  or  in  anyviv 
relating  thereto,  or  to  the  trusts  hereby  declared,  and  id 
render  and  pay  the  surplus  (if  any)  of  the  aaid  aom  a 
sums  of  money  unto  the  said  £.  Dunn,  his  executoni 
administrators,  or  assigns,  for  his  or  their  proper  nae  aad 
Right  oC  fore-  benefit,  as  part  of  his  or  their  personal  estate :  Protibes 
DM  to^b^^     ALSO,  that  the  said  [niortgaaet]^  his  heirs,  execotaEa^  ai- 
affected  by     ministmtors,  and  assigns,  shall,  notwithstanding^  the  power 
power  of  Mle.^f  g^^  hereinbefore  contained  and  concurrently  then- 
with,  have  all  the  rights  and  remedies,  by  foredoaore  er 
CoTentoti  for  otherwise,  of  a  mortgagee  in  onUnaiy  cases  :(y^    Aa» 
title  bjrmort-  the  said  £.  Dunn  doUi  for  himsdf,  his  heirs,  exec 
'^'^'  and  administrators,  covenant,  promise,  grant,  and 

with  and  to  the  said  Imortgagee],  his  heirs  and 
by  these  presents,  in  manner  following,  (that  is  to  aayj 
that  he  tne  said  £.  Dunn  is,  at  the  time  of  ^le  tfialmf 
and  delivery  of  thefe  presents,  lawftdly  and  ligbtfiiBT 
seised  of  or  entitled  to  an  estate  of  inheritance  ia  fee  tsl 
in  remainder  expectant  on  the  decease  of  the  said  IX 
Dunn,  of  and  in  the  said  messuages,  lands,  hereditameoi^ 
and  premises  hereby  bargained  and  sold,  or  exprcaatd  aad 
intended  so  to  foe,  with  tneir  appurtenaneea,  without  waj 
conditiott,  trust,  power  of  revocation,  or  limitation  of  aaj 


(/)  It  seems  that  a  proviio  of  this  kind  is  valid.     Em 
HodgiPH,  1  GJ.  h  Jam.  12. 
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■e  €sr  iiMfy  or  odier  rettraint,  cause,  matter,  or  thii^ 
rfaatsoever,  to  alter,  change,  charffe,  incumber,  lessen, 
ctermine,  defeat,  or  make  void  toe  same  estate;  and 
bat  lie  the  snid  £.  Dunn  now  hath  in  himself,  with  the 
onaent  of  the  said  D.  Dunn,  so  given  as  aforesaid,  good 
ighty  fiill  power,  and  lawftd  and  absolute  authority  to 
^rant,  baargain,  sell,  dispose  of,  and  convey  all  the  said 
neflsua^es,  lands,  hereditaments,  and  premises  hereby 
Hnsained  and  sold,  or  expressed  and  intended  so  to  be, 
vim  their  appurtenances,  unto  and  to  the  use  of  the  said 
nufrtgagee],  his  heirs  and  assigns,  in  manner  aforesaid, 
Hooorung  to  the  true  intent  and  meaning  of  these  pre- 
lents :    And  also  that  if  de&ult  shall  be  made  in  the  For  qntot 
pa3nneat  of  the  said  sum  of  1575iL  or  any  part  thereof,  *°Jyjy]|,^ 
Dantrary  to  the  aforesaid  proviso  or  agreement  for  pay- 
Dient  of  the  same,  and  the  true  intent  and  meaning  of 
liieae  presents,  then  and  in  such  case  it  shall  and  may 
be  lawful  to  and  for  the  said  [mortgagee],  his  heirs  or 
Mfligns,  at  any  time  or  times  therrafter  and  after  the 
decease  of  the  said  D.  Dunn,  into  and  upon  all  and  every 
the  said  messnaffes,  lands,  hereditaments,  and  premises 
hereby  batgained  and  sold,  or  expressed  and  intended  so 
to  be,  or  any  of  them,  or  any  part  or  parts  thereof,  to 
enter,   and  the  same  from  thenceforth  peaceably  and 
qoietiy  to  have,  hold,  occupy,  and  enjoy,  and  receive 
and  take  the  rents,  issues,  and  profits  thereof,  to  and  for 
his  and  their  own  use,  without  any  let,  trouble,  inter- 
luptioo,  or  disturbance  whatsoever,  of,  from,  or  by  the 
aaid  E.  Dunn,  his  heirs,  issue,  or  assigns,  or  any  other 
person  or  persons  whomsoever,  any  estate,  right,  title,  or 
interest,  having  or  lawAilly  or  equitably  claiming,  or  to 
have  or  lawiully  or  equitably  claim  in  or  to  the  said  mes- 
ioages,  hereditaments,  and  premises,  or  any  of  them,  or 
any  part  or  parts  thereof  (save  and  except  the  estate  for 
life  of  the  said  D.  Dunn,  and  such  leases  as  shall  have 
been  granted  by  him  in  pursuance  of  the  power  for  that 
purpose  given  to  him  by  the  said  recited  indenture  of 
release) :  And  that  free  and  clear,  and  freely  and  clearly  FrM  from  la- 
and  absolutely  acquitted,  exonerated,  and  discharged  or  combruiett. 
otherwise  by  the  said  £.  Dunn,  his  heirs,  executors,  or 
administrators,  saved,  protected,  kept  harmless,  and  in- 
demnified oi,  from,  and  against  all  and  all  manner  of 
finrmer  and  other  gifts,  grants,  bargains,  sales,  jointures, 
dowers,  right  and  title  of  dower,  mortgages,  uses,  wills, 
entails,  annuities,  rent  charges,  rent  seek,  and  arrears  of 
Tcnt,  fines,  issues,  amerciaments,  statutes,  recognisances, 
judgments,  executions,  extents,  leixures,  sequestrations, 
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and  all  odier  estates,  titles,  troubles,  charges,  and 
hrances  whatsoever,  (except  the  estate  fur  life  of  the  ssii 

SwiSiiSi*  ^*  Dunn  and  soch  leases  as  aforesaid).  And  Moasom 
that  if  default  shall  be  made  of  or  in  payment  of  the 
aforesaid  sum  of  15751.  or  any  part  thereof^  oootniy  Is 
the  aforesaid  proviso  and  covenant  for  the  payment  d 
the  same,  and  the  true  intent  and  meaning  of  moe  pR- 
sents,  then  and  in  such  case  he  the  said  £.  Ihniii  and 
his  heirs  and  issue,  and  all  and  eveiy  other  perwiiis  and 
person  whomsoever  having,  or  lawfuUy  or  equitably  ciaia- 
ing,  or  who  shall  or  may  have,  or  lawfully  or  eqoitaibij 
dum,  any  estate,  right,  title,  or  interest,  of,  in,  or  to  lie 
said  messuages,  lands,  hereditaments,  and  premises  benhf 
haigained  and  sold,  or  eicpressed  and  intended  so  to  be, 
or  any  of  them,  or  any  part  or  parts  thereof  (save  aad 
except  the  said  D.  Dunn  in  respect  of  his  life  estate,  sBfl 
the  persons  intitled  for  the  time  being  to  such  leeaes  m 
are  hereinbefore  excepted  in  respect  Siereof )  shall  wai 
will  from  time  to  time  and  at  all  times  thereifter,  upon 
the  request  of  the  said  [mortgagee],  his  heirs,  execatoiSr 
administrators,  or  assigns,  but  at  the  costs  and  chaiges 
of  the  said  £.  Dunn,  his  heirs,  executors,  or  administZBr 
tors,  make,  do,  and  execute,  or  cause  and  procure  to  fce 
made,  done,  and  executed,  all  and  every  such  further  and 
other  lawful  and  reasonable  acts,  deedis,  matters,  thingi, 
conveyances,  and  assurances  in  the  law  whatsoever,  Sat 
the  further,  better,  more  perfectly,  and  absolutely  grant- 
ing, conveying,  and  assuring  all  the  said  messuages,  Isnd^ 
hereditaments,  and  premises  hereby  bargained  anid  woid, 
or  expressed  and  intended  so  to  l>e,  with  their  ^ipurte- 
nances,  unto  and  to  the  use  of  the  said  [mortgagee'],  \bs 
heirs  and  assigns  for  ever,  free  from  all  incumbrances 
except  as  before  excepted,  as  by  the  said  [mortgaget'], 
his  heirs  or  assigns,  or  his  or  their  counsel  in  the  lav, 
shall  be  reasonably  devised  or  advised  and   required: 

ProTiiofor     PaoviDED  also,  and  it  is  hereby  agreed  and  declared 

eajo^^iSt'    ^^'^^'^  '^^  ^y  ^®  ^^  [mortgagee^  and  the  said  £. 

•milP^deffeDit.  Dunn,  and  the  true  intent  and  meanmg  of  them  and  of 
these  presents  nevertheless  further  are,  that  after  tbe 
decease  of  the  said  D.  Dunn  it  shall  and  may  be  kvfal 
to  and  for  the  said  £.  Dunn,  his  heirs  and  assigns,  peace- 
ably and  quiedy  to  have,  hold,  occupy,  possess,  and 
enjoy  all  the  said  messuages,  lands,  heieditaments,  and 
premises  hereby  bar&;ainea  and  sold,  or  expressed  and 
intended  so  to  be,  wiw  their  appurtenances,  and  to  receive 
and  take  the  rents,  issues,  and  nrofits  thereof  to  he  and 
their  own  use,  until  default  shall  be  made  in  payment  of 
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said  sum  of  1575/.  or  Bome  part  thereof,  contrary  to 
aforesaid  proviso  or  covenant  for  payment  of  the 
le,  and  the  true  intent  and  meaning  of  these  presents, 
bout  any  let,  suit,  trouble,  interruption,  or  disturbance 
Btsoever,  of,  from,  or  by  the  said  [^mortgageeX  his  heirs 
Msigns,  or  by  any  other  person  or  persons  Whomsoever 
riully  claiming  or  to  claim  by,  from,  or  under  him, 
im,  or  any  of  mem.    In  witness,  &c.  (A) 

[k)  This  deed  must  be  inroUed  in  Chancery  within  six 
Lendar  months  after  its  execution  ',  see  ante,  330,  s.  41. 


No.  XVII. 

AiOAiN  AND  Sale  of  Freehold  and  Cooyhold  Estatet,  of 
loAicA  a  Bankrupt  vxu  Tenant  in  Tau  in  PosMestiout  by 
the  Commissioner  of  the  Court  of  Bankruptcy  acting 
under  a  Fiat  and  Asssignment  of  Leaseholds  by  the 
Atsignees  of  the  Bankrupt ^  who  concurs  and  enters  into 
Covenants  with  the  Purchaser,  (See  3  &  4  Will.  4, 
c  74,  88.  56,  66 ;  pp.  346,  354.) 

fsis  Indenture,  made  the  day  of ,  in  the 

^esr  of  our  Lord  18 — ,  between  Edward  Holroyd,  esq., 

be  Commissioner  of  her  majesty's  Court  of  Bankruptcy, 

Ktmg  under  the  Jiat  in  bankruptcy  awarded  and  issued 

igainst  [name  and  description  of  bankrupt]  of  the  first 

iwt ;  A..  B.  of  &c.,  the  official  assignee  of  the  estate  and 

eflects  of  the  said  [bankn^t]  of  the  second  part ;  C.  D. 

of  &c.  and  £.  F.  of  Sec,  assignees  of  the  estate  and  effects 

of  the  said  [bankrupt],  chosen  as  hereinafter  mentioned, 

of  the  third  part ;  the  said  [bankrupt]  of  the  fourth  part ; 

>nd  the  [purchaser]  of  the  nfth  part;  (a)  Whereas  [tes-  Rcelul  oi 

tutor]  bong  at  the  time  of  the  execution  of  his  will  here-  J!!I|J*^!J'**"5 

inafier  recited,  and  thenceforth  without  intermission  until  eopybold^ec 

bit  decease,  seised  of  an  estate  of  inheritance  in  fee  simple  uict  to  the 

of  and  in  (amongst  other  hereditaments)  the  freehold  ^^"^^  *" 

iQcaKiage,  lands,  and  hereditaments  hereinafter  described, 

(a)  It  is  usual  for  the  bankrupt  to  concur  in  the  oonvey- 
*&cs  of  his  estate  to  a  purchaser,  and  to  enter  into  covenants 
^  title,  &c ',  and  by  6  Geo.  4,  o.  16,  s.  78,  the  bankrupt  may 
be  ordered  to  join  in  such  conveyance,  which,  if  not  executed 
by  him  within  the  time  directed  by  the  order,  will  bind  him 
^  tluae  claiming  under  him.  (See  £x  partt  Tkomat,  1  M. 
*iM.64;  2  Gl.  fit  J.  279.) 

G  G 
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and  of  and  in  the  copyhold  hereditaments 
described,  for  au  estate  of  inheritance,  accordii^tD^ 
custom  of  the  manor  of  Dale,  in  the  county  of  — ^ 
duly  made,  signed,  and  published  his  last  wm  sod  t» 
tament  in  writing,  bearing  date  the  6th  day  of  Api 
1830,  executed  and  attested  in  such  maimer  asvai^ 
law  then  required  for  rendering  valid  devises  of  firecbii 
estates,  and  thereby  gave  and  devised  all  and  erecj  tk 
messuaees,  lands,  tenements,  and  hereditaments  of  ba 
the  tiaid  \te$tator]t  whether  freehold,  coj^hold,  or  of  i^ 
other  tenure,  situate,  lying,  and  being  m  the  piridi  d 

,  in  the  county  of ,  unto  the  said  [baakn^] 

and  the  heirs  of  his  body  lawfully  begotten,  with  £ie 
l>c«ih  of  iM-  remainders  over :  And  whereas  the  said  [^tatatar]  ^ 
'**''-  parted  this  life  on  the  1st  day  of  June,  1831,  witbM 

Admiuka  of  having  altered  or  revoked  his  said  will :  And  wBEssut 

c oMb^dV'*  <^^  '^  ^^^  ^^^  ^"  <^^  ^^^  ^^  ^^  manor  of  Dak,  oi 
the  Ist  day  of  May,  1832,  the  said  [iKmkrupt'}  wai  ad- 
mitted tenant  under  and  by  virtue  of  die  aaia  redted  «i 
of  the  said  [tettatorjf  to  the  pieces  or  parcels  of  con^haU 
land  and  hereditaments  hereinafter  described,  to  noiii  ^ 
him  the  said  {bankrupt']  and  the  heirs  of  his  body,  aoeori* 
ing  to  the  form  and  effect  of  the  said  recited  will,  bf  on^ 
of  court  roll,  at  the  will  of  the  lord,  according  to  & 
LcMe  loi  custom  of  the  said  manor :  And  wberbas  by  an  indcs- 
baukrupt.  ture  bearing  date  on  or  about  the  1st  day  of  March,  IS36, 
and  made,  or  en)ressed  to  be  made,  l>etween  [/dtor]  d 
the  one  part,  and  the  said  [bankrtq>t]  of  the  other  psi^ 
in  consideration  of  the  rent  and  covenants  thereioiftff 
reserved  and  contained,  and  on  the  part  of  the  said  [kaJt- 
rvpt]  to  be  paid  and  performed,  the  said  [ieaor]  M 
demise,  lease,  and  to  &rm  let  unto  the  said  [btptknftl 
his  executors,  administrators,  and  assigns,  all  thai  Da- 
suage,  &c.  [description  of  parcels  in  lease]  :  To  hold  ^ 
same  unto  the  said  \bankrupt],  his  executors,  sdnai^ 
trators,  and  assigns,  from  the  day  of  the  date  of  the  ib* 
denture  now  in  recital,  for  and  during  and  unto  the  fi£ 
end  and  term  of  forty  years,  subject  to  the  payment  of 
the  yearly  rent  of  80^,  and  to  the  performaDce  aai 
observance  of  the  provisoes,  covenants,  conditions,  soi 
agreements  in  the  indenture  now  in  recitel  contained,  aii|i 
on  the  part  of  the  said  [bankrupt],  his  executors,  adsDJ- 
nistrators,  and  assigns,  to  be  observed  and  peifonDeJ' 

Fint  in  bank-  And  WHEREAS  Ajiat  of  bankruptcy  was  on  the ^ 

rnpicy.  of" issued  against  the  said ,  directed  to  the  said 

Kdward  Holroyd,  under  which  the  said  [^bankrvpt]  vtf 
Choice  uf  offl-  duly  adjudged  to  have  become  a  bankrupt :  And  whekea^ 

ciiil  ftMlgoee. 
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t  a  mttiiig  of  the  said  £.  Holroyd,  the  Cotnmimioner  of 
be  said  Court  of  Bankruptcy,  acting  under  the  ssddjiatt 
leld  on  tbe  4th  day  of  February  last  past,  the  said  £. 
lolroyd  did  constitute  and  appoint  the  said  A.  B.  to  be 
be  official  assignee  of  the  estate  of  the  said  [bankrupt']^ 
o  act  with  the  assignee  or  assignees  to  be  chosen  by  the 
aredilors  of  the  said  [bankrupt']  :  And  whereas  at  another  Choice  of  at- 

ittiog  of  the  said  E.  Holroyd,  held  on  the day  of  •*«"***• 

'■        laat  past,  the  day  iixed  by  notice  in  the  London 

[jasetle  for  the  choice  of  an  assignee  or  assignees  of  the 

Mtate  and  effects  of  the  said  [ifonkrupt'],  the  major  part 

n  valae  of  the  creditors  of  the  said  Ibankrvpt']  then  pre- 

lent,  who  had  proved  their  debts  to  the  amount  of  10/. 

ind  upwards,  did  nominate  and  choose  the  said  C.  D.  and 

£.  F.  to  be  the  assignees  of  die  estate  and  effects  of  the 

nid  [tankrupt],  and  the  said  £.  Holroyd  did  confirm 

mch  choice,  and  appoint  the  said  C.  D.  and  £.  F.  to 

be  such  assignees  accordingly;  And  whereas  .the  said  Sale  or  bank- 

[oit^giieeiri  caused  the  freehold,  copyhold,  and  leasehold  "P^**  ^*^^^' 

MlBtee  of  or  to  which  the  said  [banknq>t']  was  seised, 

pooBciecd,  or  entitled,  at  the  time  he  became  a  bankrupt, 

to  be  put  up  for  sale  by  public  auction,  pursuant  to  notice 

to  that  purpose  given  in  the  London  Gasette  and  other 

public  papers,  in  six  distinct  lots,  on  the day  of 

now  last  past,  at  the  Crown  Inn,  situate  in  *— ^,  subject 

to  certain  conditions  annexed  to  the  printed  particulars  of 

sale  then  and  there  produced,  and  at  such  sale  the  said 

^purchaser],  by  himself  or  his  agent,  was  the  highest  bidder 

NT,  and  declared  to  be  the  purchaser  of,  lot  1,  comprising 

the  freehold  hereditaments  hereinafter  described,  at  the 

warn  of  1000/. ;  of  lot  2,  comprising  the  copyhold  hereditar 

ments  hereindter  described,  at  the  sum  of  800/. ;  and  of 

Wt  3,  comprising  the  said  leasehold  premises,  at  the  sum  of 

500/.;  Now  THIS  Indenture  WITNESSETH,  thatforcarrying  FibstTu- 

the  said  recited  sale  and  purchase  into  effect,  so  far  as  tatuk. 

relates  to  the  said  freehold  hereditaments,  and  for  and  ourvStoMit 

in  consideration  of  the  sum  of  1000/.  of  lawful  money  of 

Great  Britain  to  the  said  [official  attUpue]  in  hand  well 

■od  truly  paid  by  the  said  ipurcha9erjB,t  or  immediately 

More  the  sealing  and  delivery  of  these  presents,  in  full 

^  the  absolute  purchase  of  the  freehold  messuage,  lands 

■od  hereditaments  hereinafter  described  and  intended  to 

be  hereby  bargained  and  sold,  or  otherwise  assured,  and 

the  fee  simple  and  inheritance  thereof,  free  from  all  in- 

<!Qmbrance8,  the  receipt  of  which  said  sum  of  1000/.  he 

the  said  [official  oMsignee']  doth  hereby  admit  and  acknow- 

Uge^  and  of  and  from  the  same  and  every  part  thereof, 

G  g2 
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the  said  [official  a$signee]  and  also  the  said  roB^gMol 
and  [bankrupt']  do,  and  each  and  every  of  tbem  dsa 
acquit,  release  and  discharge  the  said  [jmrckaatr].  Mi 
heirs,  executors,  administrators,  and  assigns,  and  evei^  cC 
them,  for  ever  hy  these  presents,  and  also  in  coiiaidentiBB 
of  the  sum  of  5t.  of  like  lawful  money,  to  each  of  tfaoa 
the  said  £.  Holroyd  [auignees]  and  [bankntpi'\  in  hail 
paid  by  the  said  ipurchaser]  at  or  before  &e  ezecntiaB 
Hereof,  the  several  receipts  whereof  are  hereby  acknov- 
ledged,  he  the  said  £.  Holroyd,  in  further  puzsoanee  aofl 
execution  of  the  said  fiat  ana  of  the  several  statates  nov 
in  force  concerning  bankrupts,  and  particularij  anda 
and  by  virtue  and  in  pursuance  of  the  powers  and  pnvfi- 
si<x)s  given  by  and  contained  in  an  act  of  parliaracBt, 
passed  in  the  session  of  parliament  held  in  the  Uiizd  asi 
fourth  years  of  the  reign  of  his  majesty  King  William  te 
Fourth,  intituled,  **  An  Act  for  the  Abolition  of  Fiam 
and  Recoveries,  and  for  the  Substitution  of  more  simple 
Modes  of  Assurance,"  hath  granted,  bargained,  sad, 
disposed  of,  conveyed  and  assured,  and  by  these  pre- 
sents DOTH,  to  the  full  extent  of  the  power  vested  in  aim 
as  such  commissioner  as  aforesaid,  grant,  bai^gain,  8eB» 
dispose  of,  convey,  and  assure ;  and  the  said  [ass^gaas} 
ana  [banhitpt']  have,  and  each  and  eveiy  of  them  hatb, 
granted,  bargained,  sold,  remised,  released,  and  ooa- 
nrmed,  and  by  these  presents  do,  and  each  and  ereiy  of 
them  doth  grant,  MTgain,  sell,  remise,  release,  and 
confirm  unto  the  said  [^purchater]  and  his  heirsi,  tSi  that 
&c.  [Dacription  of  freehold  estate,  general  words,  ike 
Habendom.  reversion^  S^.  and  all  the  estate,  ^.  ante,  p.  572.]  To 
have  and  to  hold  the  messuage,  land,  and  all  and  sin- 
gular other  the  hereditaments  and  premises  hereinfaeftR 
baigained  and  sold,  or  otherwise  assured,  or  expressed 
and  intended  so  to  be,  with  their  appurtenances^  onto 
To  pnrehuer  the  said  [purchaser],  his  heirs  and  assigns.  To  the  only 
In  fee.  use  and  behoof  of  the  said  [^purchaser],  his   heirs  and 

assigns,  for  ever.  And  the  said  [purchaser]  hereby  de- 
clares, that  if  he  shall  die  leaving  a  widow,  such  widow 
shall  not  be  entitled  to  dower  out  of  and  in  the  hereditar 
ments  and  premises  hereinbefore  bargained  and  sold  or 
otherwise  assured  or  expressed  and  intended  so  to  be,  or 
Sbcond  out  of,  or  in,  any  part  or  parts  thereof.  And  this  In- 
Testatum,     denture  further  WITNESSETH,  (b)  that  for  carrying  the 

(6)  In  order  to  save  expense  in  the  inrolment  of  a  deed  of 
this  kind,  it  will  be  found  convenient  in  some  cases  to  take  the 
coDveyaaoe  of  the  copyholds  by  a  separate  instroment.    Is 
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lid  sale  and  purchase  into  effect,  so  far  as  relates  to  the  Conveyance 
>pyhold  hereditaments  hereinafter  described,  and  for  and  ofcopyhoM. 
I  consideration  of  the  snm  of  800/.  of  lawful  money  of 
vreat  Sritain  to  the  said  [official  asiif^nee]  in  hand  well 
nd  truly  paid  by  the  said  [^purchaser]  at  or  immediately 
efore   the  sealing  and  delivery  of  these  presents,  in  full 
or  the  absolute  purchase  of  the  pieces  or  parcels  of  land 
lereinaf^er  described  and  intended  to  be  hereby  bargained 
md  sold  or  otherwise  assured,  and  the  fee  simple  and  in- 
leritance  thereof,  according  to  the  custom  of  the  manor 
■foresaid,  free  from  all  incumbrances,  the  receipt  of  which 
nid  sum  of  800/.  he  the  said  [official  assignee]  doth  here- 
by admit  and  acknowledge,  and  of  ana  from  the  same 
i&d  every  part  thereof  the  said  [official  assignee"],  and 
■Iflo   the  said  [assignees]  and  [bankrupt],  do,  and  each 
and  every  of  them  doth,  acquit,  release,  and  discharge 
the  said  [purchaser],  his  heirs,  executors,  administrators, 
and  assigns,  and  every  of  them,  for  ever,  by  these  pre- 
sents, and  also  in  consideration  of  the  sum  of  5t.  of  like 
lawful  money  to  each  of  them  the  said  £.  Holroyd  and 
[oMsignees]  and  [bankrtq)t]  paid  at  the  same  time  by  the 
said  [purchaser],  the  several  receipts  whereof  are  hereby 
acknowledged,  he  the  said  £.  Holroyd,  in  further  pur- 
soance  and  execution  of  the  said  Jiat,  and  the  several  sta- 
tutes now  in  force  concerning  bankrupts,  and  particularly 
under  and  by  virtue  and  in  pursuance  of  the  powers  and 
provisions  of  the  said  act  of  parliament  of  the  third  and 
tourih  years  of  the  reign  of  King  William  the  Fourth, 
BATH   granted,  bargained,  sold,  disposed  of,  conveyed, 
and  sBsured,  and  by  these  presents  doth,   to  the  full 
extent  of  the  power  vested  in  him  as  such  commissioner 
as  aforesaid,  grant,  bargain,  sell,  dispose  of,  convey,  and 
awure,  and  uie  said  [assignees]  and  also  the  said  [bank- 
n^^]  HAVE,  and  each  and  every  of  them  hath,  granted, 
bargained,  sold,  remised,  released,  and  confirmed,  and  by 
^ese  presents  do,  and  each  and  every  of  them  doth 
grant,  bargain,  sell,  remise,  release,  and  confirm  unto  the 
said  [purchaser]  and  his  heirs,  All  that,  &c.    [Descrip-  OeMral 
'ion  of  parcels  of  copyhold  land,]  And   all  timber  and  words, 
other  trees,  hedees,  ditohes,  mounds,  fences,  ways,  waters, 
watercourses,  rights,   easements,  privileges,   and  appur- 

■ucb  case  the  covenants  for  the  title  to  the  copyholds  may  be 
cither  ioaerted  in  the  conveyance  of  the  copyholds  or  in  the 
deed  conveying  the  freeholds ;  but  if  the  latter  plan  be  adopted, 
the  conveyance  of  the  copyholds  should  be  shortly  recited  in 
the  other  deed. 
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tenancet  whataoever  to  the  said  pieces  or  paitds  cf 
hold  land  hereby  baigained  and  ioLd,  or 
or  ezpreMed  and  intended  so  to  be,  belonging,  or  ia 
wise  appertaining  or  used  or  enjoyed  herewith,  or  ae- 
cepted,  reputed,  or  deemed  as  part  or  pared  thoeoJ^  or 
of  any  pait  thereof:  And  the  revenioQ  and  lere 
remainder  and  remainders,  yearly  and  other  rents, 
and  profits  thereof:  And  all  the  estate,  right,  tide, 
rest,  use,  trust,  property,  claim  and  demand  whatson 
law  and  in  equity  of  the  said  £.  Holroyd,  [ass^gaees] 
[bankrupt]  and  each  and  every  of  them,  in,  to,  and 
the  same  land  and  hereditaments,  and  every  part 

Habeadam.  To  HAVE  AND  TO  BOLD  the  Said  pioces  or  parcels  of 
hold  land,  and  all  and  singular  odier  the  copyhold 
ditaments  and  premises  hereby  haiwained  and  sold,  m 
otherwise  assured,  or  expressed  and  intended  so  to  faf^ 
unto  and  to  the  use  of  the  said  [purchater]  his  hens  amM 
asaigns,  for  ever.  To  the  intent  that  the  said  [purdkoo;] 
or  his  heirs  may  be  admitted  tenant  or  tenants  of  &e 
said  c<^yhold  hereditaments,  to  hold  the  same  fay  Ae 
ancient  rents,  customs,  and  services  therefore  due  aid  a# 
right  accustomed  to  be  paid  and  peHbrmed :  Avp  tkb 
Indenture  lastly  witnesseth,  (c)  that  for  carrying  ffia 

oMeuehoidi  "^^  ^^  ^^^  purchase  into  effect,  so  far  as  rdates  to  the 
'  said  leasehold  premises,  and  for  and  in  consideratioB  tt 
the  sum  of  500/.  of  lawful  money  of  Great  Britain,  ta 
the  said  [official  auignee]  in  hand  well  and  tmly  paid 
by  the  said  [purchater]  at  or  immediately  before  te 
sealing  and  delivery  of  these  presents,  the  receipt  of 
which  said  sum  of  500/.  the  said  [ojfficial  oMiignee]  doA 
hereby  admit  and  acknowledge,  ana  of  and  from  the 
same  and  every  part  thereof  he  the  said  [ojffieial  eaig- 
Meel  and  'also  the  said  [auignees]  and  [hankrupi]  ^ 
and  each  and  every  of  them  doth,  acquit,  release,  and 
discharge  the  said  [ptcrcAaser],  his  executors,  adnmui- 
trators,  and  assigns,  and  every  of  them,  for  ever  hy  these 
presents,  they  we  said  [auigneet]  have,  and  each  of 
them  HATH,  bargained,  sold,  assigned,  transferred,  and 
set  over,  and  by  these  presents  do,  and  each  of  tbos 
DOTH,  baigain,  sell,  assign,  transfer,  and  set  over,  and  the 


TaiiD 

TstTATVM. 


(c)  Where  there  is  a  safficient  reason  for  having  the  evi- 
dence of  the  title  to  the  leaseholds  distinct  from  that  to  tk 
freehold  and  copyhold,  as  in  the  case  of  renewable  leases  Iv 
lives  or  years,  it  will  be  advisable  for  the  purchaser  to  take  ss 
assignment  of  the  lease  by  a  separate  deed. 
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^bankrupt']  bath  granted}  bargained,  sold,  assigned, 
confirmed,  and  by  tbese  presents  doth  grant,  bargain, 

aasign,  and  confirm  unto  the  said  Ipurchaser]^  his 
aitOFB,  administrators,  and  assigns,  the  said  messuage, 
la,  and  all  and  singular  other  the  premises  mentioned, 
siibed.  and  comprised  in  the  said  hereinbefore  in  part 
ted  indenture  of  lease,  and  thereby  demised,  or  ex- 
Med  and  intended  so  to  be,  with  their  and  every  of 
ir  appurtenances,  and  all  the  estate,  right,  title,  in- 
Mt,  term  and  terms  for  years  yet  to  come  and  unex- 
sd  therein,  trust,  possession,  property,  possibility,  claim, 
I  demand  whatsoever,  as  well  legal  as  equitable,  of 
sn  the  said  [auigjiees]  and  [^bankrupQf  and  each  and 
txy  of  them,  of,  in,  to,  or  out  of  the  same  premises, 
ery  or  any  part  or  parcel  thereof,  To  have  and  to  Habeihiam. 
>x.D  the  said  messuage,  lands,  and  all  and  singular  other 
B  premises  hereinbefore  assigned,  or  expressed  and 
tended  so  to  be,  with  their  and  every  of  their  appur- 
nances,  unto  the  said  [purchaser],  his  executors,  aami- 
iitratora,  and  assigns,  for  and  during  all  the  rest,  residue, 
lid  remainder  now  to  come  and  unexpired  of  the  said 
flcm  of  forty  years  thereof  granted  by  the  said  herein- 
efore  in  part  recited  indenture  of  lease,  subject  neverthe- 
tm  to  the  payment  of  the  yearly  rent,  ana  to  the  per- 
teinance  and  observance  of  the  covenants  and  agreements 
n  and  by  the  same  indenture  of  lease  reserved  and  con- 
lined,  and  henceforth  on  the  lessee's  or  assignee's  part  of 
die  premises  to  be  paid,  kept,  done,  and  performed: 
iLKi>  each  and  every  of  them  the  said  £.  Holroyd,  C.  D.  CovenaDt  by 
Mid  E.  F.  severally,  separately,  and  apart  from  each  other,  commiMiomrr 

_^j  -  '''^..•''  ^jjji^        !  «nd  assignees 

mi  80  far  as  concerns  his  own  acts  and  deeds,  but  not  against  in- 
fcrther  or  otherwise,  doth  hereby  for  himself  and  his  re-  cumbrancei. 
Infective  heirs,  executors,  and  administrators,  covenant 
aid  declare  with  and  to  the  said  [^purchaser]  his  heirs, 
sxecutoTS,  administrators,  and  assigns,  That  they  the  said 
^.  Holroyd,  C.  D.  and  £.  F.  respectively,  or  any  or  either 
of  them,  neither  have  nor  hath  at  any  time  or  times 
heretofore  made,  done,  committed,  or  executed,  or  know- 
ingly or  willingly  permitted  or  suffered,  or  been  parties 
<v  party,  or  privy  to  any  act,  deed,  matter  or  thing  what- 
soever, whereby  or  by  reason  or  means  whereof  the  said 
freehold,  copyhold,  and  leasehold  messuage,  lands,  here- 
ditaments, and  premises  hereby  respectively  bargained 
Vkd  sold,  or  otherwise  assured  and  hereinbefore  assigned, 
or  expressed  and  intended  so  to  be,  or  any  of  them,  or 
>Qy  part  or  parts  thereof  respectively,  are,  is,  can,  shall 
or  may  be  impeached,  charged,  affected  or  incumbered. 
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ky  in  tide,  term,  ertate,  or  utbeiPMc  hinnoevcr :  Ax»  te 
Mid  [bankntpf\  for  himtdf,  bb  hon, 
admiiustniton,  doth  coTomiit,  promioc  and 
and  to  the  aaid  [fwrcAater],  his  hein^ 
nifltraton  and  adgna,  by  thoe  presents  in  mannrr  foBsv- 
iog,  (that  if  to  tay,)  that  for  and  nuCwiibsfiiding  tmf 
act,  deed,  matter  or  thing  by  him  the  aid  [imrnkMrngd^  orda 
nid  —  the  testator,  made,  done,  mmmittrd  or  ezBcfltai 
RifM  to  CM-  or  knowingly  or  willingly  sofiered  to  the  contraij,  Ther 
vcy.  the  said  £.  Holroyd,  {assigHces]  and  [bamkmpi'^^  <w  wmat 

or  one  of  them,  now  have  or  hath  in  themselves  or  In- 
self  good  right,  full  power,  and  lawliil  and  aliJidf  at- 
thority  to  biugain,  sell,  dispose  of  and  confirm  die   sbb 
freehold  and  copyhold  messoage,  lands  and  oCbcr  boe- 
ditaments  hereinbefore  bargained  and  sold,  or  oCherwiKa' 
sured,  or  expressed  and  intended  so  to  be,  with  the  ^ipv- 
tenances  thereunto  belonging,  unto  the  said  [^pmrckatei 
hiM  han  and  assigns,  in  manner  aforesaid,  according  Ib 
the  true  intent  ana  meaning  of  these  presents  ;  And  afai 
to  bargain,  sell,  assign  and  assure  all  and  Mngnljw  the  M 
menusfe,  lands,  hereditaments  and  premises  hereinbefe 
avigned,  or  expressed  and  intended  so  to  be,  with  dK 
appurtenances,  unto  the  said  Ifmrchaser],  his  executant 
administraton  and  assisns,  in  manner  aforesaid,  aocorifiBg 
Forqaicf  es-  to  the  true  intent  ana  meaning  of  these  presents:  An 
i^9^*^^       that  it  shall  and  may  be  lawful  to  and  for  the  said  [W- 
chmer],  his  heirs,  executors,  administraton,  and  aaB^;nii 
from  time  to  time  and  at  all  times  hereafter  peaceshly 
and  quietly  to  enter  into  and  upon,  and  to  have,  boU, 
occupy,  possess  and  enjoy  the  said  freehold  and  copyhold 
messuages  and   other  hereditaments  hereinbefi)re   ba^ 
gained  and  sold  or  otherwise  assured,  or  e^reased  sad 
intended  so  to  be,  with  their  appurtenancea,  and  fion 
time  to  time  and  at  all  times  hereafter,  daring  the  r^ 
mainder  of  the  said  term  of  forty  years,  to  enter  into  sad 
upon,  and  to  have,  hold,  use,  occupy,  possess,  and  eajoj 
the  said  messuage,  lands,  and  premises  hereinbefore  i*- 
signed,  or  expressed  and  intended  so  to  be,  and  to  ban, 
receive,  and  take  the  rents,  issues  and  profits  of  the  ssoe 
freehold,  copyhold  and  leasehold  hereditamenta  and  pre- 
mises, and  every  part  thereof,  to  and  for  his  and  meir 
own  use  and  benefit,  without  the  lawful  let,  suit,  troubk^ 
denial,  eviction,  interruption,  claim  or  demand  whatso- 
ever, of  or  by  him  the  said  [banknipt'U  or  his  beiii  or 
issue,  or  of  or  by  any  person  or  persons  lawfully  or  equi- 
tably claiming  or  to  claim  by,  firom,  or  under  or  in  trot 
for  him,  them,  or  any  of  them,  or  by,  from,  or  under  tbe 
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said the  testator:   And  that  free  and  clear,  and  Free  from  in- 

freely,  clearly  and  absolutely  acquitted,  exonerated,  re-  cambr«nce>. 
leased,  and  for  ever  discharged,  or  otherwise  by  the  said 
[bankrupt'],  his  heirs,  executors  or  administrators,  well 
and  sufficiently  saved,  defended,  kept  harmless,  and  in- 
demnified, of,  firom,  and  against  all  and  all  manner  of 
former  and  other  gifts,  grants,  bargains,  sales,  jointures, 
dowers,  right  and  title  of  dower,  uses,  trusts,  entails,  wills, 
statute  merchant  or  of  the  staple,  recognizances,  judg- 
ments, executions,  rents,  arrears  of  rent,  annuities,  lega- 
cies, sums  of  money,  yearly  payments,  forfeitures,  re- 
entries, cause  and  causes  of  forjfSeiture  and  re-entry,  debts 
of  record,  debts  due  to  the  king's  majesty,  and  of,  from 
and  against  all  other  estates,  titles,  troubles,  charges, 
debts,  and  incumbrances,  either  already  had,  made,  exe- 
cuted, occasioned  or  suffered,   or  hereafter  to  be  had, 
made,  executed,  occasioned  or  suffered  by  the  said  [bank- 
rup/1  or  his  heirs  or  issue,  or  by  any  person  or  persons 
lawfully  or  equitably  claiming  or  to  claim  by,  from,  or 
under  or  in  trust  for  him,  them,  or  any  of  them,  or  by 

Che  said  the  testator,  or  any  person  claiming  under 

him,  (subject  only  as  to  the  said  copyhold  premises,  to 
the  rents,  customs,  and  services  therefore  due,  and  of 
right  accustomed  to  be  paid  and  performed,  and  subject 
only  as  to  the  said  messuage,  lands  and  premises  herein- 
before assigned,  or  expressed  and  intended  so  be,  to  the 
payment  of  the  rent,  and  to  the  performance  of  the  pro- 
visoes, covenants  and  agreements  in  and  by  the  said  here- 
inbefore in  part  recited  indenture  of  lease  reserved  and 
contained  on  the  lessee's  or  tenant's  part  of  the  same  pre- 
mises henceforth  to  grow  due,  and  to  be  performed,  ful- 
filled and  kept:)  And  further,  that  the  said  [baiikrupi]  For  further 
and  his  heirs  and  issue,  and  all  and  every  other  persons  and  sMorances. 
person  having  or  claiming,  or  who  shall  or  may  have  or  claim 
any  estate,  right,  title,  interest,  inheritance,  use,  trust, 
property,  claim,  or  demand  whatsoever,  either  at  law  or 
m  equity,  of,  in,  to  or  out  of  the  said  freehold  and  copy- 
bold  messuage,  lands  and  other  hereditaments  herein- 
before bargained  and  sold  or  otherwise  assured,  or  ex- 
pressed and  inteaded  so  to  be,  or  in,  to,  or  out  of  the  said 
nessuage,  lands  and  premises  hereinbefore  assigned,  or 
txpressed  and  intended  so  to  be,  or  any  of  them,  or  any 
>art  thereof,  by,  from,  or  under,  or  in  trust  for  him  the 
aid  [Imnkrupt'],  or  his  heirs  or  issue,  or  by,  from,  or 

inder  the  said  the  testator,  shall  and  will  from 

une    to   time  and  at  all  times  hereafter,  upon  every 
easonable  request  to  be  made  for  that  purpose   by  and 

0  3  5 
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at  the  proper  costs  and  charges  in  the  law  of  tbe  saii 
[^purchoMer],  his  heirs,  executors,  administrBlan,  or  » 
signs,  make,  do,  acknowledge  and  execute,  or  csoae  nd 
procure  to  be  made,  done,  acknowledged  and  esecnld, 
all  and  every  such  further  and  other  lawful  and  renea- 
aUe  acts,  deeds,  things,  devices,  convejrances  snd  » 
surances  in  the  law  whatsoever,  for  the  fiirtiier,  bette, 
more  perfectly  and  absolutely  granting,  conveying  uA 
assuring  the  said  freehold  and  copyhold  messoage,  ^ok 
and  other  hereditaments  hereinbefore  bargained  sod  sdd. 
or  otherwise  assured  respectively,  or  expressed  sod  is- 
tended  so  to  be,  and  every  part  thereof,  with  their  sfps- 
tenanoes,  unto  and  to  the  use  of  the  said  \^pmrckmir], 
his  heirs  and  assigns  for  ever :  And  also  for  the  fintki 
and  better,  more  perfectly  and  absolutely  awagning  fld 
assuring  the  said  messusce,  lands,  beneditaments  td 
premises,  hereinbefore  assigned,  or  expressed  and  is- 
tended  so  to  be,  with  their  and  every  of  their  s{^ 
tenances,  unto  the  said  [ptcrcAaserj,  his  executor 
administrators  and  assigns,  for  and  during  aU  the  icrt, 
residue  and  remainder  which  shall  be  then  to  cooie  sod 
unexpired  of  the  said  term  of  forty  years,  therao  gisott^ 
by  the  said  hereinbefore  in  part  recited  indenture  rf 
lease  (subject  as  aforesaid) :  As  by  the  said  ^^purckao], 
his  heirs,  executors,  administratcws  or  assigns,  or  hit  ff 
their  or  any  of  their  counsel  in  the  law,  shfdl  be  Isvftlly 
and  reasonably  devised  or  advised  and  required,  » •> 
such  further  assurances  contain  in  them  or  imply  aofiff- 
ther  or  other  covenants  than  a^nst  the  person  or  penotf 
who  shall  be  requested  to  maxe  and  execute  the  las^ 
and  against  his  and  their  own  acts  and  deeds  respedirdj, 
and  so  as  no  person  shall  be  ccmipelled  or  compellsUetB 
travel  or  go  from  the  place  of  his  or  her  usual  abode  A^ 
the  doing  thereof.    In  witness,  &e.  (tf) 

(d)  It  seems  that,  on  the  sale  of  a  lease  by  the  sssigMCsa 
a  bankrupt,  neither  the  sssignees  nor  bsoknipt  are  entitled  to 
require  the  usual  covenant  from  the  purchaser  for  the  ]*7"^ 
of  the  rent  and  performance  of  the  covenants  reserved  ud 
contained  in  the  original  lease ;  WiUcins  v.  Fry,  1  Mer.244; 
see  6  Geo.  4,  c.  16,  s.  75. 

This  deed  must  be  inrolled  in  Chancery  within  six  cskfidtf 
months  after  its  execution,  and  entered  on  the  oooit  roils ^ 
the  manor.    (See  ajii«,  p.  349,  s.  59.) 
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No.  XVIII. 

romrKYANCE^/br  barring  an  Equitable  Entail  affecting  an 
SUate  wlueh  had  been  directed  to  be  $oldf  and  the  Pro' 
duee  invested  in  the  Purchate  of  other  Landt  to  be 
entailed,  by  the  Party  who  tooulahave  been  Tenant  in 
TaU  of  the  Lands  to  be  purchased,  and  by  the  Heir  at 
JLaiw  qf  the  surviving  Trustee  for  Sale,  (See  3  &  4 
WflL  4,  c.  74,  B.  71,  ante,  p.  358.) 

rais   Indenture,  made  the  — ^—  day  of ,  a.  d.  Partiei. 

l&— y  between  C.  Crow,  of  &c.,  eea.,  the  eldest  son  of 
F.  Crow,  late  of  &c.,  esq.,  deceased,  of  the  first  mirt ; 
!•  Daw,  of  &c.  the  eldest  son  and  heir  at  law  of  M.  Daw, 
tAie  of  &c  the  surviving  trustee,  named  in  the  indentures 
sf  leaae  and  release  hereinafter  recited,  of  the  second 
Murt;  and  [releasee']  of  the  third  part :  Whereas  by  in-  lUcita)  of 
oentures  of  lease  and  release,  bearing  date  respectively  conveyance 
on  or  about  the  6th  and  7th  days  of  June,  1811,  the  tnttl^'^pon 
release  being  made  or  expressed  to  be  made  between  mn  to  teii. 
fparttdri,  the  messuages,  lands  and  hereditaments  here- 
inafter described,  and  intended  to  be  hereby  granted  and 
released,  were  duly  conveyed  and  assured  unto  and  to  the 
use  of  the  said  M.  Daw  and  A.  B.,  their  heirs  and 
SMigns  for  ever,  in  trust  to  sell  and  dispose  of  the  same 
herraitaments  in  manner  therein  mentioned :  And  by  the 
aaid  indenture  of  release  it  was  declared  and  agreed  that 
iStke  said  [trustees],  their  heirs,  executors,  administrators, 
and  assiffns,  should  stand  and    be   possessed  of,  and 
interestea  in,  the  sum  or  sums  of  money  to  arise  or  be 
pfoduoed  by  the  sale  or  sales  which  should  be  made  in 
pursuance  of  the  trusts  of  the  same  indenture,  and  also  of 
and  in  the  rents,  issues  and  profits  of  the  said  messuages, 
lands  and  hereditaments,  in  the  meantime  and  until  the 
same  should  be  sold,  upon  and  for  such  trusts,  intents, 
tnd  purposes,  and  witn,  under,  and  subject   to  such 
powers,  provisoes,  agreements  and  declarations  as  were  or 
should  be  expressed,  declared,  and  contained  of  and  con- 
cerning the  same,  in  and  by  an  indenture  therein  men- 
tioned to  be  then  already  prepared  and  ingrossed,  and  to 
bear  or  intended  to  bear  even  date  with  the  indenture 
now  in  recital,  and  to  be  made  or  Intended  to  be  made 
between  the  persons   therein  named,  being  the  same 
persons  who  are  parties  to  the  indenture  of  release  next 
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Recital  or  hereinafter  recited :  And  whereas  by  indentum  of 
o!w^«y  ^  ^^'^''^  *°^  release  bearing  date  respectively  on  or  tbost 
ciuin.  the  6th  and  7th  days  of  June,  1811,  the  rdeesehnf 

made  or  expressed  to  be  made  between  [^partial,  dirai 
manon,  messuages,  lands,  and  other  hereditamenti  is 
the  county  of  ,  therein  particularly  mentioued  mi 

described,  were  duly  conveyed  and  assured,  to  the  w 
of  the  said  J.  Crow  and  his  assigns,  during  the  tens  d 
his  natural  life,  with  remainder  to  the  said  [tnaUa]  ib^ 
their  heirs  during  the  life  of  the  said   J.  Crow,  npn 
trust,  by  the  usiud  means  to  preserve  the  contxDgint 
remainders  thereinafter  limited,  with  remainder  to  lk 
use  of  the  first  and  other  sons  of  the  said  J.  Cmr 
D«dur»ikNi    successively  in  tail,  with  divers  remainders  over:  AxdI^ 
moMy *o^     the  indenture  of  release  now  in  recital  (being  the  ind«- 
«riic  tnm      ture  referred  to  by  the  hereinbefore  recited  indentme  d 
S«««d***S  "^®*")  *'  ^"  decbired  that  the  said  [rrw/of],  their 
^rcet    to      iiejj.^  executors,  administrators,  and  assigns  reso^tifrii 
should  stand  and  be  possessed  of,  and  interested  in,  u 
and  every  the  sums  and  sum  of  money  to  arise  or  k 
produced  by  the  sale  or  sales  which  might  be  made  d 
the  messuages,  lands,  hereditaments,  and  premises  coat 
prised  in  the  said  therein  and  hereinbefore  in  part  ledled 
mdenture,  or  any  part  thereof,  in  pursuance  of  the  tn^ 
of  the  same  indenture  in  that  behalf  declared,  upon  tra^ 
that  they  the  said  [tntstees]^  or  the  survivor  of  them, « 
the  heirs,  executors,  administrators,  or  assigns  of  andi 
survivor,  should  lay  out  and  invest  ihe  same  in  the  pur 
chase  of  messuages,  lands  or  hereditaments,  in  fee  simp^ 
in  possession   in   England  or    Wales,   of  a  clear  aad 
indefeasible  estate  of  inheritance,  and  settle  andassaTe,ot 
cause  to  be  settled  and  assured,  the  lands  and  heredita- 
ments BO  to  be  purchased,  to  such  and  the  same  UR^ 
upon  such  and  the  same  trusts,  and  for  such  sod  the 
same  intents  and  purposes,  and  with,  under,  and  sobjed  to 
such  and  the  same  powers,   provisoes,  conditions  asd 
agreements  as  were  iu  and  by  the  indenture  now  in  R- 
cital  limited,  expressed,  declared,  and  contained  of  flw 
concerning  the  manors,   hereditaments,    and   premie' 
thereby  released  or  intended  so  to  he,  or  as  near  thereto 
as  the  deatlis  of  parties  and  other  intervening  acddents 
would  then  admit :  And  it  was  by  the  indenture  dovib 
recital  declared,  that  the  rents,  issues,  and  profits  of  tk 
hereditaments  comprised  in  the  said  first  hereinbefore  re 
cited  indenture  of  release,  or  of  such  part  or  parts  theren 
as  should  for  the  time  being  remain  unsold,  should  in  tbe 
meantime  and  until  the  same  should  be  sold,  in  porouo^ 
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»f  the  trusts  aforesaid,  belong  and  be  paid  to  such  and 
lie  same  person  or  persons  as  would  for  the  time  being, 
inder  the  .trusts  thereinbefore  declared,  have  been  entitled 
o  receive  the  rents,  issues,  and  profits  of  the  heredita- 
nents  directed  to  be  purchased  with  such  monies,  in  case 
Rich  purchase  or  purchases  and  settlement  as  aforesaid 
had  tnen  been  actually  made :  And  whereas  the  said  Deaih  or 

J.  Crow  departed  this  life  on  or  about  the day  of  [JJ""'  •*»'' 

,  leaving  the  said  C.  Crow  his  eldest  son  and  heir  in 
taQ  :  And  whereas  the  said  C.  Crow,  who,  as  the  eldest  That  party 
son  ,of  the  said  J.  Crow,  would,  under  and  by  virtue  of  [;"„*J^J'5|J  ';^ 
the  said  secondly  hereinbefore  recited  indenture  of  re-  purchased 
lease,  be  entitled  to  the  lands  and  hereditaments  by  the  ^'^^  t'^/^A 
eame  indenture  directed  to  be  purchased  with  the  money  direct^  to  be 
to  arise  from  the  sale  of  the  said  messuages,  lands,  and  sold, 
hereditaments  by  the  said  first  hereinbefore  recited  in- 
denture of  release  directed  to  be  sold,  for  an  estate  tail 
in  poesesrion,  in  case  the  same  hereditaments  were  sold, 
and  such  purchase  and  settlement  were  made  and  exe- 
cuted, as  by  the  said  secondly  hereinbefore  recited  in- 
denture of  release  is  directed,  hath  elected  to  take  the 
hereditaments  so  directed  to  be  sold,  in  lieu  of  the  lands 
and  hereditaments  by  the  same  indenture  directed  to  be 
purchased  with  the  money  to  arise  from  such  sales  as 
aforesaid;  and  the  said  C.  Crow  being  by  virtue  of  the 
trusts  contained  in  the  same  indenture,  and  the  election 
he  hath  so  made  as  aforesaid,  entitled  to  the  same  here- 
ditaments for  an  equitable  estate  tail  in   possession,  is 
desirous  of  barring  and  extinguishing  all  equitable  estates 
tail  and  remainders  and  reversions  thereupon  expectant 
and  depending  of  and  in  the  same  hereaitaments,  and 
for  that  purpose  has  determined  to  make  and  execute 
such  conveyance  and  assurance  as  is  hereinafter  con- 
tained: And  whereas  the  said  M.  Daw  survived  the  Death  or 
said  A.  B.  his  co-trustee,  and  the  said  M.  Daw  departed  tcMtee** 

this  life  on  or  about  the day  of  now  last  past, 

having  made  and  published  his  last  will  and  testament 
in  writing,  but  such  will  does  not  contain  any  particular 
or  general  devise  of  the  hereditaments  comprised  in  the 
firit  hereinbefore  recited  indenture  of  release,  and  so 
vested  in  him  as  surviving  trustee  as  aforesaid,  and  there- 
fore, upon  his  decease,  the  legal  estate  in  the  same  here- 
ditaments descended  to  and  became  vested  in  the  said 
J.  Daw  as  the  eldest  pon  and  heir  at  law  of  the  said 
M.  Daw :  And  whereas  the  said  J.  Daw,  on  the  request  j^gr^^^Bi  ^ 
of  the  said  C.  Crow,  has  agreed  to  join  in  the  conveyance  heirortrnstce 
hereinafter  contained,  for  the  purpose  of  passing  the  legal  <«  convey. 
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estate  in  the  hereditaments  hereinafter  desciibed, 

vested  in  him  as  the  heir  at  law  of  the  said  M.  Daw,  Ac 

TttTATuM.    surviving  trustee  as  aforesaid:  Now  this  indemttbi 

Coav«yuic€    WITNESSETH,  that  in  order  to  defeat  all   estates  tail  ef 

uil'aS*'^  ^  "ai<l  ^'  Crow  of  and  in  the  messuai^  ]«b^  «b^ 
tee.  hereditaments  hereinafter  described,  and  intended  to  Ve 

hereby  granted  and  released,  and  all  remainders^ 
sions,  estates,  rights,  interests,  and  powers,  to  take 
after  the  determination  or  in  defeasance  of  sach 
tail,  and  for  limiting  and  assuring  the  same  preinis»  vtAo 
and  to  the  use  of  the  said  C.  Crow,  his  heirs,  and  aasigas 
for  ever,  and  in  consideration  of  the  sum  of  5t.  of  lawfbl 
money  of  Great  Britain  to  each  of  them  the  said  C.  Crow 
and  J.  Daw,  in  hand  paid  by  the  said  [rdeatee]  at  or  be- 
fore the  sealing  and  delivery  of  these  presents,  the  se'vosl 
receipts  whereof  are  hereby  acknowledged,  he  the  said 
C.  Crow,  under  and  by  virtue  and  in  purSoaoce  of  the 
powers  and  provisions  given  by  and  contained  in  an  ad 
of  parliament  passed  in  Uie  session  of  parliament  fadd  m 
the  third  and  fourth  years  of  the  reign  of  his  majesty  Kiqg 
William  the  Fourth,  intituled  "  An  Act  for  the  Aboliricm 
of  Fines  and  Recoveries,  and  for  the  Substitution  of  moie 
simple  Modes  of  Assurance,"  hath  granted,  aliened,  dis- 
posed of,  released  and  confirmed,  and  by  ^ese  proenls 
made  hi  pursuance  of  the  statute  passed  in  the  sesaion  of 
parliament  held  in  the  fourth  and  nfth  years  of  the  nm 
of  her  majesty  Queen  Victoria,  intituled  *'  An  Act  tor 
rendering  a  Release  as  efiectual  for  the  Conveyance  of 
Freehold  Estates  as  a  Lease  and  Release  by  Uie  same 
Parties,"  doth  grant,  alien,  dispose  of,  release  and  con- 
firm, and  the  said  J.  Daw  (a)  (at  the  request  and  by  the 
direction  of  the  said  C.  Crow,  testified  by  his  being  a 
party  to  and  sealing  and  delivering  these  presents,)  bath 
released  and  confirmed,  and  by  these  presents  so  made  in 
pursuance  of  the  said  last  mentioned  act  of  parliament  ai 
aforesaid,  doth  release  and  confirm  unto  the  said  [rtUa9et\ : 
All  that,  &c.  (Description  of  estate^ general  loordk,  rt- 
Habendam.    verwrn^  ifc.  and  all  the  estate,  SfC,  ante,  p.  572.)     To  have 
and  to  hold  the  said  messuages  and  lands,  and  all  and 
singular  other  the  hereditaments  and  premises  hereby 
granted  and  released,  or  expressed  and  intended  so  to  be, 

(a)  It  seems  that  until  the  entail  is  barred,  the  trustee  would 
not  be  justified  in  conveying  the  l^al  fee  to  the  tenant  in  tail, 
bat  only  an  estate  commensurate  with  the  interest  of  the  latter. 
See  Short  v.  Wood,  1  P.  Wms.  470,  and  the  cases  dted  is 
1  Atlu  12,  dd  ediL 
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itb  their  and  every  of  their  appurtenances,  unto  the  said 
reieoBte]  and  his  heirs :  To  the  only  use  and  behoof  of 
»e  said  C.  Crow,  his  heirs  and  assigns  for  ever,  freed  and 
bsolutely  discharged  of  and  from  all  estates  tail,  and  all 
BiiiainderB  and  reversions  expectant  or  depending  there- 
ipoD,   and  all  collateral  limitations  thereunto  annexed, 
lod  all  the  trusts,  estates,  and  interests  created,  limited  or 
ieclared,  or  directed  to  he  created,  limited  or  declared,  in 
ind  by  the  said  hereinbefore  recited  indentures  of  release, 
ir  either  of  them  :  And  the  said  J.  Daw  doth  hereby  for  J**^JJ*!fn. 
tiimaelf^  his  heirs,  executors,  and  administrators,  covenant  c^breJces. 
ind  declare  with  and  to  the  said  [releoiee],  his  heirs  and 
usigns,  that  he  the  said  J.  Daw  hath  not  at  any  time 
heretofore  made,  done,  committed  or  executed,  or  know- 
ingly or  willingly  permitted  or  suffered,  or  been  party  or 
pnvy  to  any  act,  deed,  matter  or  thing  whatsoever,  where- 
by or  by  reason  or  means  whereof  the  said  messuages, 
lands,  and  other  hereditaments  hereby  granted  and  re- 
leased, or  expressed  and  intended  so  to  be,  or  any  of  them, 
or  any  part  thereof,  are,  is,  can,  shall  or  may  be  im- 
peached, charged,  affected  or  incumbered  in  tide,  estate 
or  otherwise  howsoever.    In  witness,  &c.(6) 

(fr)  This  deed  must  be  inroUed  in  Chancery  within  six 
calendar  months  after  its  execution.  (See  ante,  pp.  330, 359.) 


No.  XIX. 

Assignment  (tf  Slock,  subject  to  be  invested  in  the  Pur- 
chase of  Lands  to  be  entailed,  by  the  Persons  who  toould 
have  been  Tenant  for  Life  in  Possession  and  Tenant  in 
Tail  in  Remainder  of  such  Lands,  if  purchased,  for  the 
purpose  of  discharging  the  Stock  from  the  Trusts  to 
which  it  was  subject,    (See  ante,  p.  358 — 360.) 

This  Indenture,  made  tlie  day  of ,  a.  d.  Panics. 

18—,  between  William  Evans,  of  &c.  of  the  first  part; 
Edward  Evans,  of  &c.,  the  eldest  son  and  hdr  of  the 
body  of  the  said  W.  Evans,  of  the  second  part;  and 
A.  fi.,  of  &c.,  of  the  third  part    Whereas   [recital  o/'judtal  or 
will  devising  estates  to  W.  Evans  for  life,  with  remainder  ^'U  KlTj**! 
to  his  first  and  other  sons  successively  tn  tail.     See  ante,  of^i^rVonid 
p.  591, 592.]    And  the  said  testator  gave  and  bequeathed  etiatct  to 
aD  his  goods,  chattels,  ready  money,  securities  for  money,  i^*^tcd  hi^* 
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CrckaMoT  and  other  penonal  estates  and  effecta  whataocvei  usto 
*had\ ^  ^^  "^^^  [truitea]^  their  executors,  arlminiatratara  and 
itriet  M<de-  assigns,  upon  trust,  that  they  the  said  [^truUees],  or  ffae 
meal.  survivor  of  them,   or  the  executors,    administntacs  iff 

assigns  of  such  survivor,  should  seU  and  dispose  o(  nd 
convert  into  money,  all  such  part  of  his  (the  said  tests- 
tor's)  personal  estate  as  should  not  consist  of  money  or 
government  securities  or  mortgages  upon  real  estates. 
and  should  stand  and  he  possessed  of  and  interested  b 
the  money  into  which  the  same  should  be  so  converted, 
and  of  and  in  such  part  of  the  same  as  should  conost  of 
money,  government  securities,  or  mortgages,  upon  tnat 
that  they  the  said  ^trustees],  or  the  survivor  of  them,  cs 
the  executors,  administrators  and  assigns  of  sodi  sor* 
vivor,  should  hy  and  with  the  same  pay  his  (the  said 
testator's)  debts,  l^acies,  funeral  and  testamentary  ex- 

tenses:    And  the  said  testator  directed  that    the  said 
trutteesjf  or  the  survivor  of  them,  or  the    execnton, 
administrators  or  assigns  of  such  survivor,  should  lay  out 
and  invest  all  the  ultimate  residue  and  surplus  of  his  (the 
said  testator's)  personal  estate,  which  should  remain  after 
payment  of  his  debts,  legacies,  funeral  and  testamentsrr 
expenses,  in  the  purchase  of  freehold  manors,  messuages, 
lands  or  hereditaments,  to  be  situate  in  the  said  county 
of  Essex,   with  such  copyhold  messunges,   lands^  tene- 
ments or  hereditaments,  as  might  be  contiguous  tbeieta 
or  be  convenient  to  be  held  therewith;    And  the  said 
testator  directed  that  the  said  [trustees],  or  the  survivor 
of  them,  or  the  executors,  administrators  or  as^gna  of 
such  survivor,  should  convey,  settle  and  assure,  or  cause 
to  be  conveyed,  settled  and  assured,  the  real  estate  which 
should  be  so  purchased,  to  such  and  the  same  uses,  upon 
and  for  such  and  the  same  trusts,  intents  and  purposes^ 
and  with,  under,  and  subject  to  such  and  tne  same 
powers,  provisoes,  limitations  and  declarations,  as  in  and 
by  his  said  will  were  declared  or  expressed  of  and  cod- 
cemin?  the  hereditaments  thereby  aevised  as  aforesaid, 
and  which  should  be  then  subsisting  undetermined  or 
capable  of  taking  effect,  or  as  near  thereto  as  the  deadn 
of  parties  and  other  contingencies  would  then   admit; 
And  the  said  testator  further  declared  his  will  to  be,  that 
until  the  money  directed  to  be  invested  in  the  ptuchase 
of  real  estate  as  aforesaid  should  be  invested  in  a  pnr- 
chase  or  purchases  as  thereinbefore  directed,  it  should  be 
lawful  for  the  said  [tru$tees\  and  the  survivor  of  them, 
and  the  executors,  administrators  and  assigns   of  such 
survivor,  to  place  out  and  invest  such  money  at  interest 
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in  the  public  funds,  or  in  or  upon  government  or  real 
lecuritiea,  in  their  or  his  names  or  name,  and  to  alter  and 
transpose  such  securities  or  funds  as  often  as  to  them  or 
bim  shoidd  seem  meet,  and  that  the  dividends,  interest 
ind  annual  proceeds  of  such  stocks,  Amds  or  securities 
ihonld  go  and  be  payable  and  applicable  to  and  for  such 
OSes,  intents  and  purposes,  as  the  rents  and  profits  of  the 
estates  to  be  purchased  therewith  respectively  would  go 
snd  be  payable  and  applicable,  in  case  such  purchase  or 
purchases  and  settlement  as  aforesaid  were  then  actuaUy 
made ;  And  whereas  the  said  [testaior]  departed  this  Tesutor's 

life  on  or  about  the  day  of ,  without  havin?  d««jj»f  »nd 

altered  or  revoked  his  said  will,  which  was  duly  proved  hiTwiu.^ 
by  the  said  \_trusteet],  the  executors  therein  named,  on 

me day  of ,  in  the  Prerogative  Court  of  the 

Archbishop  of  Canterbury:    And  whereas  after  pay- Tiiat  sarpios 
ment  and  satisfaction  of  all  the  debts,  legacies,  funeral  ^tlltrre-*^  * 
Bod  testamentary  ezj^enses  of  the  said  [tettatar\  the  sum  mained  after 

of  £ remained  m  the  bands  of  the  said  [trustees],  J^^J"** J  **' 

subject  to  be  invested  in  the  purchase  of  real  estates,   '    ' 

pursuant  to  the  directions  for  that  purpose  contained  in 

the  said  recited  will ;  And  whereas  tne  said  [trustees']  Sorplos  of 

did  not  lay  out  and  invest  the  said  sum  of  £ ,  or  any  Mrtonaity 

pert  thereof,  in  the  purchase  of  lands,  pursuant  to  the  invested  in 
directions  contained  in  the  said  recited  will,  but  the  same  ^"'*^'' 

lum  was,  on  or  about  the day  of ,  invested  by 

Khe  said  [trustees],  in  their  names,  in  the  purchase  of  the 
mm  of  10,000/.,  three  per  cent  consolidated  bank  annui- 
ties, which  is  now  stanmng  in  their  names  in  the  books  of 
the  governor  and  company  of  the  Bank  of  England, 
mbject  to  the  trusts   of  the  said    recited  will ;    And  Interests  of 
ithcreas  the  said  W.  Evans  would  be  tenant  for  life  of  puii««> 
the  lands  and  hereditaments,  by  the  said  will  directed  to 
be  purchased  and  settled  as  aforesaid,  if  such  purchase 
ind  settlement  were  made,  and  in  such  case  the  said 
B.  Evans  woidd  be  tenant  in  tail  in  remainder  expectant 
m  the  decease  of  the  said  W.  Evans,  of  and .  in  the 
Kune  lands  and  hereditaments ;  And  whereas  the  said  Agreement 
W.  Evans  and  E.  Evans  have  agreed  to  concur  in  these  ^^o^j^*^f{^* 
presents  for  the  purpose  of  discharging  the  said  sum  of  trusts. 
10,000/.   three  per  cent,   consolidated  bank  annuities, 
Vom  the  trusts  of  the  said  recited  will,    in    manner 
lereinafter  mentioned ;  And  whereas  the  life  estate  or  Agreement  of 
nterest  of  the  said  W.  Evans,  of  and  in  the  dividends  {J'JSipt'jJS 
)f  the  said  sum  of  10,000/.  three  per  cent,  consolidated  in  »tisrkction 
Nink  annuities,  has  been  valued  at  the  sum  of  2000/.  <>'  bb  inte- 
ike  annuities,  which  the  said  W.  Evans  has  agreed  to  ^^*^' 
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accept  in  Ml  iatisfkction  of  all  Us  interest  or  eitats  a 
the  said  firetrmentioned  sum,  or  any  other  stocks,  lira^ 
or  securities,  in  or  upon  which  the  same  may  be  isTe^cd, 
or  in  any  lands  or  hereditaments  directed  to  be  pff- 
TuTATDM.    chased  therewith  respectively:    Now  this  nrDEjrroii 
Tfe *Mi'^      wiTNBssBTB,  (a)  that  in  order  to  dischaige  the  said  soi 
maiDder  m  of  10,000/.  three  ner  cent,  consolidated  bank  annuitiei, 
•MifB  the       or  any  stocks,  funds  or  securities,  in  or  upon  which  tibe 
tnistcc^  •       same  may  be  invested,  from  the  trusts  declared  by  4e 
said  recited  will,  and  for  defeating  all  estates  tail  direcied 
to  be  limited  or  created  in  the  u^ds  thereby  directed  ts 
be  purchased  as  aforesaid,  and  all  remainden>  rermka^ 
estates,  rights,  interests  and  powers,  to  take  effect  aftff 
the  determination  or  in  defeasance  of  such  estates  tail 
and  to  the  intent  that  the  said  W.  Evans  and  £.  Evsai 
may  acquire  the  absolute  interest  in  and  power  of  ^ 
position  over  the  same  sum,  and  also  in  conaidetatin 
of  the  sum  of  5$.  of  lawful  money  of  Great  Britiia 
to  each  of  them  the  said  W.  Evans  and   E.   Evas 
paid  by  the  said  A.  B.  at  or  before  the  aealine  tai 
delivery  of  these  presents,  the  several  receipts  wnertd 
are  hereby  acknowledged,  the  said  W.  Evans,  accor&tf 
to  his  interest  in  the  premises  hereinafter  assigned,  sai 
the  said  E.  Evans,  unaer  and  by  virtue  and  in  ponoanee 
of  the  power  or  provision  for  that  purpose  given  by  or 
contained  in  an  act  of  parliament  passed  in  the  sessioD  of 
parliament  held  in  the  third  and  fourth  years  of  the  reiga 
of  his  majesty  King  William  the  Fourth,  intituled  **  An 
Act  for  the  Abolition  of  Fines  and  Recoveries,  and  ibr 
the  substitution  of  more  simple  Modes  of  Assurance  ;*" 
and  with  the  consent  and  approbation  of  the  said  W.  Evans. 
testified  by  his  being  a  party  to  and  sealing  and  delrrcr 
ing  these  presents,  have,  and  each  of  them  hatb,  b8^ 
gained,  sold,  assigned,  transferred,  and  set  over,  and  bf 
these  presents  do,  and  each  of  them  dotb,  bai^ain,  sdl, 
assign,  transfer,  and  set  over,  unto  the  said  A.  B.,  Ids 
executon,   administrators,  and  assigns,   All  that  tfac 
said  sum  of  10,000/.  three  per  cent,  consolidated  bsoi 

(a)  It  will  be  observed,  that  the  act  of  parliament  reqaira 
a  dispositioa  of  this  kind  to  be  effected  by  an  aasigiaDest. 
othermae  it  might  probably  have  been  consideied  suffidenlfBT 
the  tenant  for  life  and  remainderman  to  have  declared  bj 
deed  to  be  inrolled,  that  the  stock  should  be  discharged  froa 
the  trusU  of  the  will,  and  that  the  trustees  should  transfer,  or 
stand  possessed  of  the  stock,  to  such  persons,  or  upon  sick 
truste,  as  the  interested  parties  directed,  without  the  fonaaliij 
of  an  assignment  to  a  third  party. 
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annuitiefl,  now  standing  in  the  names  of  the  said  [trust€e$\ 
in  the  books  of  the  Governor  and  Company  of  the  Bank 
of  England  as  aforesaid,  and  the  stocks,  funds,  and  seen- 
rities  in  or  upon  which  the  same  shall  be  laid  out  or 
invested,  and  the  interest,  dividends,  and  annual  proceeds 
now  due  or  hereafter  to  become  due  in  respect  of  the 
same ;  and  also  all  other  the  stocks,  funds,  trast  monies 
and  securities  now  vested  in  or  standinc  in  the  names  of 
the  said  [trustees],  the  produce  of  which,  under  the  trusts 
of  the  said  recited  will  of  the  said  [testator],  is  subject, 
or,  in  case  these  presents  had  not  been  executed,  would 
have  been  subject  to  be  laid  out  and  invested  hi  the  pur-> 
chase  of  lands  to  be  settled  as  aforesaid ;  And  all  the 
right,  title,  interest,  property,  claim  and  demand  what- 
soever of  them  the  said  W.  Evans  and  E.  Evans,  and 
each  of  them,  of,  in,  to,  from,  or  out  of  the  stocks,  funds, 
securities,  and  premises  hereby  assigned,  or  expressed 
and  intended  so  to  be,'  and  every  part  thereof.  To  have,  Hibendam. 

BOLD,  RECEIVE,  TAKE,  AMD  ENJOY,  the  StOCks,  fuuds,  and 

securities,  and  all  and  singular  other  the  premises  hereby 
assigned,  or  expressed  and  intended  so  to  be,  unto  and 
by  the  said  A.  B.,  his  executors,  administrators,  and 
assigns,  to  the  intent  and  purpose  that  the  same  may  be 
freed  and  absolutely  dischar^ea  of  and  from  all  the  trusts, 
directions,  powers,  and  authorities  in  and  by  the  said 
recited  will  of  the  said  [teatator"]  expressed,  declared,  and 
contained  of  and  concerning  the  dear  residuaiy  personal 
estate  of  the  said  [testator"],  and  also  of  and  from  all 
estates  tail  and  other  interests  whatsoever  to  which  the 
lands  directed  to  be  purchased  and  settled  as  aforesaid 
would  have  been  subject,  in  case  such  purchase  and  settle- 
ment as  aforesaid  had  been  actually  made  and  executed :  (6) 
And  it  is  hereby  declared  and  agreed  by  and  between  the  DeeUration 
parties  to  these  presents,  that  the  said  A.  B.,  his  execu-  J^'JgJ"  ^  *''* 
tors,  administrators,  and  assigns,  and  also  the  said  [/rus- 
tees]f  and  their  respectiye  executors,  administrators,  and 
assigns,  shall  henceforth  stand  and  be  possessed  of  and 
interested  in  all  and  singular  the  stocks,  funds,  securities, 
and  other  premises  hereby  assigned,  or  expressed  and 
intended  so  to  be,  and  every  pait  thereof.  Upon  trust 
for  such  person  or  persons,  ana  for  such  intents  and  pur- 
poses as  the  said  W.  Evans  and  E.  Evans  shall  by  any 
writing  or  writings  under  their  hands  jointly  direct  or 
appoint ;  and  in  default  of  such  direction  or  appointment, 

(  6)  Where  the  parties  assigning  are  not  to  receive  the  moDey 
or  stock,  the  usual  power  of  attorney  and  of  giving  discharges 
should  be  inserted. 
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Thbm  a8  to  and  concermino  2000/.  three  per  cenL 
•olidated  bank  annuities,  part  of  the  said  sum  of  10,0091 
like  annuities,  and  the  interest,  dividends,  and  aaaad 
proceeds  henceforth  to  become  due  in  respect  of  the  sni 
sum  of  2000/.  like  annuities.  In  trust  for  the  abnte 
uae  and  benefit  of  the  said  W.  Evans,  his  executors,  ads- 
nistrators,  and  assigns,  and  to  be  transferred  as  he  or  tby 
shall  direct,  in  full  satisfisMrtion  for  the  estate  or  interat  of 
the  said  W.  Evans  of  and  in  the  said  trust  monies,  stoeb^ 
ftmds,  and  securities,  or  in  the  lands  and  hereditsmeate 
by  the  said  recited  will  directed  to  be  purchased  thereviA 
as  aforesaid :  And  as  to  and  concerning  the  sum  d 
8000/.  three  per  cent  consolidated  bank  aDnuitieB,(re9d3e 
of  the  said  sum  of  10,000/.  like  annuities,)  and  ai!  £fi- 
dends  henceforth  to  become  due  in  respect  thereof  mi 
all  other  the  premises  hereby  assigned,  or  expressed  mi 
intended  so  to  be,  (subject  to  the  said  sum  of  20001  He 
annuities,  and  the  dividends  thereof,  so  to  be  held  in  tratf 
for  or  to  be  transferred  to  the  said  W.  Evans  as  a&iresaii} 
In  trust  for  the  said  £.  Evans,  his  executors,  admioD- 
trators,  and  assigns,  and  to  be  paid  or  transferred  to  }am 
Receipts  of    or  them,  or  as  he  or  they  shaD  direct.    Provided  ahrsf^ 
'ud^^***!  "^^  '^  ^'  hereby  agreed  and  declared  between  and  by  ^ 
aritnt  dii^  '  parties  to  these  presents,  that  the  re<;eipt  or  receipts  It 
chariet.         writing  of  the  said  W.  Evans,  his  executors,  administrs> 
tors,  and  assigns,  for  the  said  sum  of  2000/.  three  per  oat 
consolidated  bank  annuities,  and  the  dividends  thereoC  f* 
the  produce  thereof  respectively,  and  the  receipt  or  rcce^ 
in  writing  of  the  said  £.  Evans,  his  executors,  adminii- 
trators,  and  assigns,  for  the  said  sum  of  8000/.  like  annff- 
ities,  and  the  dividends  thereof,  or  the  produce  theraf 
respectively,  shall  be  respectivdy  good  and  efiectnal  le- 
leases  and  dischaiges  to  the  said  [trustees],  and  thor 
respective  executors,  administrators,  and  assigns^  witho^ 
any  further  or  other  direction  or  authority  from  the  ssd 
A.  B.,  his  executors,  administrators,  or  assigns,  and  dist 
he  and  they  respectively  shall  not  be  answerable  or  a^ 
countable  for  any  misapplication  or  non^pplication  of 
the  said  trust  monies,  stocks,  and  funds,  or  the  dividends 
thereof,  or  of  any  part  thereof  respectively.     In  witness, 
&c.  (c) 

(c)  It  is  appreheoded,  that  after  the  due  execotioo  ssj 
inrolment  of  this  deed  in  Chancery,  that  the  trustees,  in  wbos 
names  the  stock  is  standing,  will  be  justified  in  transferrb^  t 
aooording  to  the  trusts  of  this  deed.  If  W.  Evans  or  £.  Eras* 
have  created  any  tncumbranoes  affecting  the  fond,  of  wlack 
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the  premises,  do  hereby  declare  and  direct,  that  the  stocks,  ihaii  be  cod- 

fuDQS,  securities,  and  trust  monies  hereby  assigned,  or  *^*^^  ** 

exprMsed  and  intended  so  to  be,  shall  from  henceforth  be  uucT"*  ^ 

ana  be  deemed  to  be  of  the  nature  and  quality  of  persond 

estate  to  and  for  all  intents  and  purposes  whatsoever,  any 

rule  of  equity  to  the  contrary  notwithstanding,  and  that 

the  same,  or  any  part  thereof,  shall  not  be  laid  out  by  the 

said  [trusteei]  in  the  purchase  of  lands  and  hereditaments, 

pursuant  to  tne  directions  for  that  purpose  contained  in 

the  said  recited  will  of  the  said  [tatator].    In  witness, 

&&(a) 

(a)  This  deed  must  be  inrolled  in  Chancery  within  six  ca- 
lendar months  after  its  execution.  (See  ajite,  p.  359.)  Money 
directed  to  be  laid  out  in  the  purchase  of  lands  is,  for  all  the 
purposes  for  which  it  is  so  directed  to  be  invested,  impressed 
ID  equity  with  the  qualities  of  real  e$tate;  it  will  descend  to 
the  heir,  it  will  be  real  assets  for  payment  of  debts,  and  will 
pass  bjr  a  devise  of  lands  and  hereditaments.  It  is,  however, 
competent  to  the  parties  having  absolute  interests  in  such 
money,  by  a  declaration  of  their  intention,  to  take  from  the 
fund  such  qualites  of  real  estate,  and  to  make  it  transmissible 
as  personalty.    {Van  v.  Bamttt,  19  Ves.  109.) 


No.  XXI. 

Re-assionment  (to  be  indorsed  on  last  Deed),  for  the 
purpose  of  vesting  the  absolute  Reversianary  Interest 
in  the  Funds  in  the  Tenant  in  Tail  in  Remainder, 

This  Indenture,  made  the  day  of  — ,  in  the 

rear  of  our  Lord  18 — ,  between  the  within-named 
trustee']  of  the  one  part,  and  the  within -named  W. 
.vans  of  the  other  part ;  Witnesseth,  that  in  pursuance 
of  the  trusts  reposed  in  the  said  [trusteed  by  the  within- 
written  indenture,  and  in  consideration  of  the  sum  of  10s. 
of  lawful  money  of  Great  Britain  to  the  said  Itrustee"] 
paid  by  the  said  W.  Evans,  at  or  immediately  before  the 
sealing  and  delivery  of  these  presents,  the  receipt  whereof 
is  hereby  acknowledged,  he  the  said  [frt»feej  hath  as- 
8ig;ned,  transferred,  and  set  over,  and  by  thesepresents 
doth  assign,  transfer,  and  set  over  unto  the  said  W.  Evans, 
bis  executors,  administrators,  and  assigns,  All  that  the 
within-mentioned  sum  of  10,000/.  3/.  per  cent,  consoli- 
dated bank  annuities,  and  all  other  the  stocks,  funds, 
securities,  dividends,  interest,  and  premises,  in  and  by 
the  within  written  indenture  assigned,  or  expressed  and 
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intended  so  to  be :  And  all  the  right,  title,  interest,  vn- 
perty,  pooibility,  claim,  and  demand  whataoever,  bom  at 
taw  and  in  equity,  of  him  the  said  Itnatee]  of,  in,  fo^  or 
out  of  the  same  premises,  and  every  part  thereof^  Togedis 
with  all  powers,  remedies,  and  means  whatsoever,  requi- 
site or  necessary  for  suing  dor,  recovering,  and  ginng 
effectual  releases  and  dischaiges  for  the  same  sto^ 
fiinds,  securities,  and  premises,  and  every  or  any  psit 
thereof:  To  have  avd  to  hold,  receive,  take,  ass 
ENJOT,  all  and  singular  the  premises  hereby  assigned,  cr 
expressed  and  intended  so  to  be,  unto  and  by  the  said  W. 
Evans,  his  executors,  administrators,  and  assigns,  for  lui 
and  their  own  use  and  benefit,  as  part  of  his  and  then 
personal  estate  and  effects,  subject  nevertheless  to  the  fife 
interest  of  the  within-named  £.  £vans  in  the  same  stoc^ 
CoveMnt  by  funds,  Securities,  and  premises :  And  the  said  [frmler] 
traiiee  tb«t  doth  hereby  for  himself,  his  heirs,  executors,  and  adnu- 
iiMuibenHl.  nii^'tito"*  covenant  and  dedaie  with  and  to  the  said  W. 
Evans,  his  executors,  administrators,  and  assigns,  that  hi 
the  said  [truUee]  haih  not  made,  done,  executed,  or  pa- 
mitted  any  act,  deed,  matter,  or  thing  whatsoever,  wfamf  * 
or  by  reason  or  means  whereof  we  said  stoclcs,  (oak, 
securities,  and  premises  hereby  assigned,  or  expressed  sad 
intended  so  to  oe,  or  any  nart  thereof,  are,  is,  can  sinll 
or  may  be  charged,  incumbered,  or  in  any  manner  fn- 
judidallv  affected  in  title,  interest,  or  otherwise  hov9»> 
ever.     In  witness,  &c.  (a) 

(a)  This  deed  will  require  a  36<.  stamp,  but  not  buYdineBU 


ADDENDA. 


?ages  12,  15,  Flight  v.  Thomat  is  now  reported  in 
F'est's  R.  671. 

Fage  2\— after  line  10 Jrom  bottom, 

imendments  under  section  23  of  3  &  4  Will.  4,  c.  42, 
St  be  made  during  the  trial  and  before  verdict,  and  the 
ge  cannot  give  the  party  power  to  amend  on  a  future 
r,  {Brasier  v.  Jacksotif  6  Mees.  &  W.  549, 8  Dowl.  P. 
784;  Doe  d.  Bennett  v.  Long,  9  Carr.  &  P.  773.) 

Fage  88 — after  line  19  from  top. 

Where  parties,  in  possession  of  an  easement,  filed  a  bill 
restrain  the  owner  of  the  land  from  proceeding  with  an 
tion  of  trespass,  alleging  three  grounds  of  defence  to  the 
tion,  two  of  which  were  legal,  and  one  equitable,  the 
mi  of  Chancery  allowed  the  action  to  proceed  to  judf- 
mt,  inasmuch  as  if  the  legal  grounds  of  defence  snould 
sustained,  the  interposition  of  that  court  would  be 
necessazy,  and  if  they  should  not  be  sustained  and  it 
Dold  therefore  become  necessary  to  entertain  the  equi- 
ble  question,  that  court  would  know  what  amount  of 
mages  a  jury  had  assessed  as  a  compensation  for  the 
lement,  and  be  enabled  to  secure  that  amount  until  the 
aring  of  the  cause.    (Barnard  v.  WaUis^  1  Cr.  &  PhUL 

•) 

Fage  106 — after  line  11  Jrom  top. 
Sugden,  L.  C.  is  reported  to  have  said,  that  whenever  Whether 
ease  comes  before  him,  in  which  there  has  been  an  actual  JJHIJ^i/^iikin 
lit  to  trustees  for  a  charitable  purpose,  and  the  question  the  ttaiute 
Ises  whether  the  claim  of  the  trustees  for  such  charity  is  oriimitatioos. 
tred  by  the  statute  of  limitations,  he  should  not  take 
mi  himself  the  responsibility  of  deciding  it,  but  would 
ad  it,  as  a  mere  legal  question,  to  a  court  of  law.    The 
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difficulty  which  may  arise  under  that  statute  appears  to  kt 
this,  that  whilst  in  former  acts,  the  l^ialataze  nefcr 
attempted  to  deal  with  cases  of  trusts,  but  left  tfaem  to  W 
disposed  of  by  a  court  of  equity  on  equitable  piindpfe^  ■ 
analogy  to  proceedinffs  in  the  courts  of  law,  and  courts  tf 
equity  thought  that  charities  could  not  be  affected  fay  tht 
lapse  of  time,  except  in  the  case  of  a  purchaser  for  v»> 
luable  consideration  without  notice  (see  3  Sugd.  V.  &  P. 
311,  lOth  edit.)  In  the  recent  act  3  &  4  WiU.  4,  c  1?, 
ss.  24,  25,  it  has  taken  upon  itself  to  deal  with  trusts,  sai 
to  fix  a  period  of  limitation  in  such  cases;  and  caD»- 
quently,  as  a  charity  is  a  trust,  a  serious  questioa  sny 
arise,  as  to  what  the  effect  of  the  statute  is  upon  eharitsliie 
trusts.  {Attorney  General  v.  Percse,  2  Dniry  &  Wsr. 
68,  69.) 

A  testator  by  his  will  dated  4th  of  June,  1812,  deriai 
a  rent^haige  as  a  salary  for  a  schoolmaster,  to  he  appomtd 
by  the  owner  for  the  time  being  of  the  estate,  on  vhkk 
the  rent  was  charged.  A  schoolmaster  was  never  sp- 
pointed.  In  18S9  an  information  was  filed  to  carry  mt 
said  trust  into  execution.  It  was  held  that  the  statole  tf 
limitations,  3  &  4  Will.  4,  c  27,  could  not  mn  mili  a 
schoolmaster  was  appointed.  {Attorney  Generai  ▼.  Plermif 
2  Drury  &  War.  67.) 

Pages  122^127. 

Grail/  ▼.  EUis,  is  now  reported  in  9  Mees.  &  W.  IIZ-^ 
128. 

Page  W^^ine  2Jrom  iap. 
For  legislator  read  legislature. 

Page  154 — i^ter  Hne  9Jrom  top. 

During  the  continuance  of  a  tenancy  firom  year  to  jtm^ 
the  landlord  mortgaged  the  premises,  to  secore  die  p8j>- 
ment  of  an  annuity.  The  mortgage  deed  coutaiaed  a 
proviso  that  he  should  remain  in  receipt  of  the  rents 
sixty  days  after  default  made  in  payment  of  the 
it  was  held  that  as  against  the  tenant,  that  before 
the  mortgagor  bad  a  sufficient  interssi  in  the 
remaining  in  him  to  entitle  him  to  detandne  tiie~ 
by  a  notice  to  quit  (Doed.  Uster  v.  GoUwm^  1  Gde4 
Day.  463.) 

Page  163 — after  the  case  cf  WUlkmts  y. 

Lands  bdng  held  by  O.  as  tenant  from  yi 
D.;  D.,  who  died  in  1837,  devised  the  same  to 
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nrm  of  140  yean,  upon  trust  {inter  alia)  to  permit 
rHe^  E.  D.  to  take  the  rents  and  profits  thereof  aturing 
lie  ;  G.  paid  the  rent  to  £.  D.  the  widow  afWr  D.  s 
1,  from  1837  to  1840,  and  on  receiyins  a  notice  to  quit 
her  in  March  1840,  atated  that  he  £d  not  think  she 
«d  turn  him  out  of  posseasiony  aa  she  had  promiied  he 
Id  €M>ntinue  on  as  tenant  from  year  to  year :  it  was  held, 
\  action  of  ejectment  hrouffht  hy  the  trustees  for  the 
rery  of  the  premises,  that  uiis  was  aufSdent  evidence 
disclaimer  by  G.  of  the  title  of  the  trusteet,  to  warrant 
juxy  in  finding  a  rerdict  for  the  plaiotiff.  ( Doe  d. 
ries  V.  JSwnu,  9  Meea.  &  W.  48.) 

Page  170,  n.  (c). 

I  "warn  decided  that  whether  a  writinff  amounts  to  an 
Bowledgment  of  title  is  a  question  for  the  judge,  but 
£.  Si^den  is  repotted  to  have  stated  that  whether 
nre  amounted  to  an  acknowledgment  of  title  within  the 
b  section  is  a  question  for  a  jury.  {Incorporated 
iety  V.  BJkhtard*^  1  Diury  &  Wairen,  290.) 

Page  192— q/)er  Uai  line. 

In  Salter  ▼.  Canamgh^  1  Drury  &  Walsh,  668,  it  was 
d,  thst  where  a  party  had  been  expressly  named  in  a 
ly  his  representatives  were  trustees  within  the  25th  sec- 
a  of  3  &  4  WilL  4,  c.  27,  and  that  though  a  construo- 
s  trust  would  be  barred  by  that  statute,  and  might  have 
en  barred  previously  to  it  by  length  of  time,  yet  that 
It  only  uypued  to  cases  where  the  trust  did  not  arise  on 
I  face  of  the  instrument,  but  was  to  be  made  out  by 
dense.  (See  Beckford  v.  Wade,  17  Ves.  87 ;  Townt- 
%d  V.  Toumihend,  1  Br.  C.  C.  550  ;  1  Cox,  28.) 

Page  209— UM  line  from  top. 
SMeld  V.  Joknton  is  now  reported  in  1  Hare,  196. 


Page  209— ^er  13^  line  from  top. 

A  bill  was  filed  by  the  dean  and  chapter  of  £hr,  the 
ctors  of  the  parish  of  L.  claiming  the  tithes  of  gram  and 
m  for  a  distaiet  in  the  parish  whieh  had  formerly  been 
fim,  but  was  reclaimed  about  fifty  years  ago.  It  waa 
l^ged  in  the  hill  that  the  lands  were  not  exempt  firom 
thes ;  but  it  did  not  appear  from  the  allegations  in  the 
in  that  any  tithes  for  com  and  ^in  had  beoi  paid  within 
ven^  years  before  filing  the  bill  to  the  plaintifib  or  their 
■sees ;  nor  did  it  appear  that  the  titheu>le  natters  were 

H  H  2 
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not  produced  till  within  that  period.  It  also  aypeaid 
that  in  183]  the  tithes  were  leased  for  a  term  vbich  m 
surrendered  in  1 837,  and  from  that  time  tbeplaintiffdaiari 
tithes.  To  this  biU  the  defendant  put  in  the  plea  of  As 
statute  of  limitations,  3  &  4  Will.  4,  c  27,  that  nathv 
the  plaintiffi,  nor  those  under  whom  they  claimed,  fail 
received  tithes  for  L.  fen  within  twenty  years  beixe  <he 
institution  of  the  suit,  and  that  no  admowledment  ii 
writing  of  their  title  had  been  given  to  the  plamtiSs  vitii 
that  time.  It  was  held,  that  notwithstanding  the  proriaflB 
of  2  &  3  Will.  4,  c.  100,  the  defendant  might  jieaA  Ae 
3  &  4  WilL  4,  c.  27 ;  and  such  plea  was  i&oved  on  fte 
ground  that  it  did  not  appear  from  the  allegatioQS  in  dit 
bin  that  titheable  matters  were  not  produced  till  in&m 
twenty  years  before  the  suit,  nor  that  any  thing  had  bea 
received  by  the  plaintifis  or  their  lessees  for  tiUics  wiAii 
that  period.  {The  Dean  and  Chapter  of  Eiy  ▼.  Sim, 
6  Jurist,  496.) 

Page  2S7— after  12th  line  from  top. 

General  limi-  The  stat.  5  &  6  Vict  c.  97,  after  reciting  that  divers  adi» 
*j^on  ^f^  commonly  called  public,  locid  and  personal,  or  local  and 
local  and  per.  Personal  acts,  and  divers  other  acts  of  a  local  and  penoeil 
•onai  acts,  nature,  contain  clauses  limiting  the  time  within  vUdi 
actions  may  be  brought  for  any  thing  done  in  punoaoB 
of  the  said  acts  respectively,  and  that  the  period  of  sbA 
limitations  vary  very  mucb,  and  it  is  expedient  that  that 
should  be  one  period  of  limitation  only,  enacts,  **Tk^ 
from  and  after  the  10th  August,  1842,  the  period  witfaia 
which  any  action  may  be  brought  for  any  thing  done 
under  the  authority  or  in  pursuance  of  any  snch  act  or 
acts  shall  be  two  years ;  or  m  case  of  continuing  € 
then  within  one  year  after  such  damage  shall  have 
and  that  so  much  of  any  clause,  provision,  or 
by  which  any  other  time  or  period  of  limitation  h  ap- 
pointed or  enacted,  shall  be  and  the  same  is  heiciig^ 
repealed."  But  this  act  does  not  extend  to  actions  bimqght 
bobre  the  passing  of  it. 

Page  255— 4/ter  27/A  line  from  top. 

The  42nd  section  of  3  &  4  Will.  4,  c.  27,  which  aSowt 
only  six  years'  aireais  of  interest  in  respect  of  moorf 
charged  on  land,  does  not  apply  to  a  case  where  the  per- 
son having  the  estate  in  the  land  out  of  which  the  chas^ 
is  to  be  raised  is  a  trustee  for  the  person  having  lie 
charge.     (  Young  v.  Waterparkj  6  Jur.  656.) 
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Tagt  2e9^^Jter  section  44. 

ImII  has  been  introduced  into  the  House  of  Lords, 
b,  after  reciting  the  stat.  3  &  4  WilL  4,  c.  27,  ss.  30, 
tZy  33,  44,  proposes,  after  a  day  to  be  named,  to  ex- 
to  Ireland  the  said  clauses  and  enactments  relating 
ly  right  to  present  to  or  bestow  any  church,  vicarage, 
her  ecclesiastical  benefice  (except  the  clause  declaring 
Ae  said  act  should  not  extend  to  Ireland).  And  the 
ilso  proposes  to  enact  that  certain  words  therein  con- 
)d  shall  be  similarly  interpreted  with  the  same  words 
ke  act.  The  proposed  act  is  not  to  apply  to  suits 
meiM^ed  before  a  oay  therein  to  be  named. 

Pages  290,  291— a^  end  of  sections  7,  8. 
ee  Stat.  5  Vict.  sess.  2,  c.  32,  an  act  for  better  record-  Records  of 
fines  and  recoveries  in  Wales  and  Cheshire.  2Srerio?iii*' 

ect.  1.  All  fines  levied  in  the  late  courts  of  great  Walet  aod 
ions  in  Wales,  and  the  court  of  session  in  Cheuiire,  Cheshire. 
II '  be  held  to  be  good  in  law,  notwithstanding  any 
jlect  in  keeping  the  record. 

led.  2.  Certain  fines  are  taken  to  be  levied  with  pro- 
nations. 

I^ect.  3.  Certain  recoveries  are  declared  to  be  good  in 
r. 

Sect.  4.  Fines  and  recoveries  may  be  enrolled  in  the 
kee  of  the  registrar  of  the  Court  of  Common  Pleas. 
Ihe  5th  section  enacts,  "  That  the  Court  of  Common 
MS  shall  have  the  same  power  of  amending  any  fine  or 
xnreiy,  and  the  record  or  enrolment  thereof,  whether 
now  extant,  or  as  such  fine  or  recovery,  or  any  pro- 
Bdings  thereof,  shall  hereafter  be  enrolled  in  manner 
Biessid,  as  if  the  same  had  been  oriffinally  levied, 
ffiared,  or  had  in  the  Court  of  Common  Pleas." 

Page  380— no^e  to  section  82. 

The  two  commissioners  who  take  the  acknowledgment 
I  a  married  woman  under  the  stat.  3  &  4  Will.  4,  c.  74, 
nst,  under  the  82nd  section,  be  appointed  commissionerB 
ir  the  same  district  (Ex  parte  Webster ,  1  Dowl.  P.  C. 
f.  S.  678.) 

Page  383— a^  end  of  note. 

A  certificate  of  acknowledgment  under  3  &  4  Will.  4, 
;  74,  and  the  affidavit  thereof,  stated  the  party  to  have 
ODBcuted  deeds  of  lease  and  release,  whereas  she  executed 
he  latter  only.  Tindal,  C.  J.,  refused  to  allow  the  certi- 
bue  to  be  amended,  observing,  that  in  some  cases  cited 


i 
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ihe  defect  aroee  from  the  n^^ect  of  die  officer;  whtenm 
in  this  cue  it  was  asked  to  alter  a  matter  that  vas  taHM/A 
and  sworn  to  have  been  executed  in  a  partiealamf. 
(  Jm  re  White,  8  Soott,  N.  C.  691.; 

Page  389. 
In  re  Bruce  is  now  reported  in  3  Scott,  N.  C  591 

Pege  435 — after  I5th  Unefrom  bottom, 

▲.  being  seised  in  fee  of  copyhold  property,  devind  Ai 
same  to  B.  for  life,  remainder  to  her  iaaoe  as  teasaliii 
common ;  and  if  but  one  child,  then  to  such  one^  kii« 
her  heirs,  &c  absolutely ;  and  in  default  of  soch  iasnett 
his  own  right  heirs.  On  the  deadi  of  A.,  B.  was  sdmHttl 
and  afterwards  married  the  defendant.  B.  sufase^naidf 
died,  leaving,  by  the  defendant,  one  child,  C,  an  wMi 
who  afterwards  died,  afed  e^htmontha.  ImamJk^ 
on  the  death  of  B.,  the  &fenduit  entered  into  the  iscsft  I 
of  the  rents  and  raofits,  and  so  continued  fiom  thstti* 
till  the  time  of  the  action.  The  defendant'a  ststeisicB 
Ca  heirs  at  law  and  by  custom.  In  ejectment  by  tis 
heir  at  law  of  A.,  it  was  held  that  as  C.  took  by  poraM^ 
actual  seisin  by  her  was  not  neoessaiy  in  otder  to  tnanait 
the  estate  to  her  right  heir,  and  that  the  lessor  of  Ai 
plaintiff  was  entitled  to  recover.  Tmdal^  C.  J.,  said,  Ac 
devisee  in  fee  has,  without  an  actual  entary,  aneh  a  mm 
of  the  premises  devised  as  will  enable  his  heir  to  taketa 
him  by  descent,  and  consequently  to  bar  the  heir  at  bvif 
the  devisor.  It  is  the  dear  result  of  all  the  anthooliB^ 
that  wherever  a  party  has  succeeded  to  an  estate  hfit 
leent,  he  must  obtain  an  actual  seisin  or  pussraa 
contimdistinguBhed  from  a  seisin  in  law,  in  order  to 
himself  the  root  or  stock  from  which  the  future  inha 
by  ri^bt  of  blood  must  be  derived ;  that  is,  in  other  w^ 
in  order  to  make  die  estate  transmissible  to  heirs.  It  v31 
be  quite  sufficient  to  refer  to  the  maxim  in  Fleta^  «uh> 
ficU  stipUem,  2  Bl.  Conmi.  209;  Co.  Litt.  15  a;  sad  to 
the  welt-known  doctrine  ai  poneteiojratrisj  without  oti^l 
any  express  authorities  on  this  point.  But  the  case  not 
under  consideration  does  not  arise  upon  the  r^htsf  A» 
heir  claiming  from  an  ancestor  who  himself  took  by  d^ 
scent,  and  died  before  actual  seisin,  but  upon  the  ri^  ^ 
one  who  claims  as  heir  at  law  of  a  devieee,  tint  h,^* 
purchaser,  who  dies  before  the  actual  setsni;  and  At 
question  is,  whether  such  heir  can  maintain  his  posMtt 
against  the  heir  of  the  testator.  We  think  die  r^|» 
the  inheritance  is  in  the  defendant,  and  that  he  can 
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on.  (Doe  d.  Parker  v.  TkamaSy  20  Law 
a.  124,  C.  P.;  see  Doe  d.  Winder  v.  Lati^,  7  Ad. 
L  213.) 

Pc^e  482 — fl/Jcr  9M  line  from  top, 

liere  the  obligor  of  a  bond,  having  devbed  his  land, 
before  the  pasaiog  of  the  stat.  11  Geo.  4  and  1  Will. 
479  it  was  hdd  Siat  the  specialty  creditor  could  not 
iftaio  an  action  against  the  aeyisee  alone,  there  being 
eir,  under  3  W.  &  M.  c  14,  s.  3.  (Huniing  y.  Skel- 
e,  9  Mees.  &  W.  256.  See  Gawler  v.  Wade,  1  P. 
».  lOO.) 

P«^  508— o^er  25th  line  from  top. 
L  rent  charge  is  extinguished  by  a  devise  to  the  grantee 


of  the  land  oat  of  which  the  rent  charge  issues, 
■ri^standing  the  devise  is  expressly  made  over  and 
ve  tihe  rent  charge.  {Dennet  v.  FoMt,  1  Bing.  N.  S. 
I;  5  Moore  &  S.  218.) 

Page  522. 

rbe  case  of  Doe  d.  Beei  v.  Howell  is  now  reported  in 
Ad.  &  £U.  696. 

Page  536— §^er  19M  linejrom  top. 

A.  jMity  faavine  issued  a  distringas  under  the  5th  section 
5  Vict.  c.  5,  without  filing  a  bill  in  due  time  afterwards, 
eonaequence  of  which  the  distringas  is  taken  off  by  the 
nk,  is  not  thereby  precluded  iitmi  making  an  applicsr 
in  to  the  court  under  the  4th  section  of  that  act  (In 
!,  6  Jur.  654.) 


Page  538— a/  end  qfSth  line. 

Under  1  &  2  Vict  c.  110,  s.  17,  a  plaintiff  is  entitled 
•  interest  upon  a  judgment  from  the*day  on  which  it  is 
pied,  the  words  **  entered  up"  in  that  clause  having 
foence  to  the  entry  of  the  vndmtur  in  the  master's 
Dok ;  and  this  right  is  not  varied  oy  an  alteration  made 
1  the  amount  at  a  subsequent  period,  upon  a  review  of 
be  taxation.  It  is  clear,  under  the  stat.  29  Car.  2,  c.  3, 
I.  14,  15,  that  the  day  of  signing  the  judgment  is  the 
Ity  from  which  the  judgment  is  to  operate  as  against  a 
nrchaser,  or  in  the  event  of  death,  or  to  gain  priority 
0  against  simple  contract  debts.  (Fisher  v.  Dudding, 
>  Scott,  N.  C.  516.) 
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Fagt  553— '(f^bre  two  last  Unetjram  boUoau 

In  the  case  of  an  immediate  extent,  on  an  inqonilieB 
to  find  debts,  ihe  jmy  may  find  ihe  fiict  of  a  debt  haag 
due  to  the  crown  on  the  sole  evidence  that  the  debt  b 
due.     {Regina  v.  Ryle,  9  Mees.  &  W.  227.) 

Page  559'-qft€r  20th  line  from  top. 

A  policy  of  assurance  effected  with  a  company,  m. 
which  the  assured  participate  in  ihe  profits,  was  d^Mlei 
to  secure  a  debt;  but  no  notice  of  the  deposit  was  gifeB 
at  the  office  until  seven  years  afterwards,  nor  untfl  ate 
the  depositor  had  committed  an  act  of  bankruptey,  d 
which,  no wever,  it  did  not  appear  that  the  depoaitBiy  hdl 
notice.  A  Jiiat  having  issued  against  the  debtor,  it 
held  that  under  ihe  stat  2  &  3  Vict.  c.  29,  s.  1,  tlw 
was  sufficient  to  give  the  depositaiy  a  good  title 
the  assignees.  Lord  Lyndhunt  observing,  after  quota^ 
the  statute,  that  all  hon&fide  dealings  and  traniactiaoi 
with  the  bankrupt  before  the  fiat,  and  without  notice  tf 
the  act  of  bankmptcy,  are  valid.  '<  In  this  case  the  tretf- 
action  or  dealing  consisted  of  the  deposit  or  pledge  of  Ibi 
policy,  and  tlie  notice  to  the  assurers ;  which  latter  stef^ 
it  is  contended,  was  necessary  to  render  the  traDsadioB 
binding  against  all  other  claimants.  The  whole  of  tbe 
transaction  was  completed  before  the  date  of  thejSot;  sod 
it  is  not  alleged  that  the  transaction  was  not  in  ewy 
part  of  it  bona  fide,  or  that  the  parties  had  any  notioe  k 
the  act  of  bankruptcy ;  it  appeared  to  him,  thetefisre,  flat 
the  case  fell  distinctiy  within  the  statute,  and  that  tfe 
transaction  was  protected  by  it  ( Ae  Styauy  Smith,  ad 
others,  2  Mont  D.  &  G.  219.) 

If  an  act  of  bankruptcy  has  been  committed  by  a  tads' 
by  making  an  assignment  of  all  his  property  fiir  lSbt 
benefit  of  his  creditors,  and  information  of  tliat  fact  it 
communicated  to  the  attorney  of  an  execution  creditor 
previous  to  the  isaung  out  of  thefi,Ja,  sued  oat  by  soch 
attorney,  it  is  sumcient  to  invalidate  the  ezeeutioB  ai 
against  the  assignees,  notwithstanding  the  atat  2  &3  Viet 
c.  29,  and  although  the  fiat  issued  after  the  writ  mt 
lodged  wiih  the  sheriflT.  (Rothwell  v.  TindmlL  1  DoaL 
P.  C.  N.  S.  778.) 
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A. 

ABATEMENT, 

Right  of,  by  oommoDera,  44 

In  case  of  nuisance  to  a  watercoune,  87 

ABSTRACT  OF  TITLE, 

Obligation  of  vendor  to  supply,  ix. 

Must  be  veri6ed  by  production  of  documents,  x. 

Expence  of  comparing  with  deeds,  ib. 

Of  lessor*8  title  on  sale  of  leaseholds,  ib. 

Delivery  of  deeds  not  equivalent  to,  zi. 

Right  to  pood  title  may  be  controlled  by  contract,  xiii. 

To  extend  to  what  period,  xvi — xxiii. 

ACCOUNT, 

Of  rents,  to  what  time  carried  back,  261 

No  time  fixed  for,  against  trustees  of  charity,  ib, 

ACCOUNTANTS.    See  Cbown  Debts. 

ACKNOWLEDGMENT  IN  WRITING, 

Of  title,  when  to  be  equivalent  to  receipt  of  rent,  &c.  170 

What  is  to  be  decided  by  judge,  ib.  ^9 

What  was  and  was  not  a  sufficient,  170 

Variance  in  language  of  statutes  requiring,  171 

Under  Lord  Tenteraen*s  Act,  what  to  be  deemed  suffi- 
cient to  take  cases  out  of  statute  of  limitations  in  debt 
and  case,  237 

Proviso  as  to  joint  contractors,  238 

By  representatives  of  one  joint  contractor,  will  not  affect 
the  survivor,  ib. 

Indorsement  of  payments,  ib. 

Construction  of  Lord  Tenterden*s  Act,  ib. 

Part  payment,  ib. 

Must  be  signed  by  party  to  be  charged,  239 

Cases  which  have  been  held  sufficient,  ib,  240 

Exempted  from  stamp  duty,  241. 

"What  have  been  deemed  insufficient,  t6. 242 

Must  contain  promise  to  pay,  243 

With  condition  annexed,  ib. 
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ACKNOWLEDGMENT  IN  WRITING— (coiitiiniAi.) 

Cawt  as  to  part  paymeDt  of  principal  or  inteiert,  irilkiB 

Lord  Tentefden's  Act,  243, 244 
Of  part  payment,  mntt  be  in  writing.  245 
In  caae  of  joint  contractora,  246 
In  caae  of  debia  coalracted  by  infanta,  i6. 
Under  act  for  limidng  ectiona  on  apecialtioay  265 
Payment  of  iotereat,  tfr. 
Letter  admitting  balance,  145 

Promiae  in  writing  to  pay  proportion  of  a  joint  debt,  i&. 
Cases  not  within  act,  ib. 
Parol  evidence  of  written  acknowledgment  admiaaible, 

243 
Evidence  mnat  be  consatent  with  promiae  in  dedaratiflB, 

t6. 
Given  by  perty  in  poaaeaiion  of  land  to  peraooa  entitled 

to  it,  equal  to  payment  of  rent,  170,  171 
By  mortgagee  in  poateaaion,  197—200 
In  caae  of  Tegaciea,  229 
In  actions  for  arrears  of  rent  or  intaest,  254 
In  act  for  limitation  of  actiona  on  specialties,  171,  265 

ACKNOWLEDGMENT  OF  DEEDS, 

Not  neceaaary  prenonsly  to  inrolmont  of  diaentaOing 

conveyance,  961 
By  mamed  women,  provisions  relating  to,  378 
Form  of,  382 

Relating  to  two  or  more  married  women,  581 
By  an  infant  trostee,  383,  n.  (g) 
Rules  of  the  Common  Pleas  as  to  uking,  392—401. 

StO     ACKNOWLEDOMBNT AFFIDAVITS  —  MaBBIEO 

WOMBN. 

ACQUIESCENCE, 

The  jurisdiction  of  eouity  saved  in  caaea  of,  195 
May  have  the  tame  effect  aa  original  agreement,  ib, 
Doea  not  arise  until  knowledge  of  otttat  911c  trust  is 

shown,  16. 
By  cMtui  que  tnut,  bars  remedy  against  tmatees,  ih» 
Relief  after,  where  refused,  196 
Doea  not  take  place  during  continaanoe  of  undue  infls- 

ence,  ifr. 
Of  lessees,  when  not  binding  on  reversioner. 
In  caaea  of  waya,  56 

watercoarsea,  80 
lights,  98 

ACTION, 

For  disturbance  of  enjoyment. 
Of  righta  of  common,  40,  41 
Of  waya,  70 

watercourses,  84~87 
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ACTION  for  difturbinoe  of  enjoyment— (conttntieii.) 
Of  pews,  d3 
fights.  100 

WUl  not  lie,  when,  ib. 
By  lereniooer,  70,  83,86,  101 
By  Undloid  against  lesNO  or  assignee,  99 
&t  LuiiTATioir  or  Acnoiis. 

ACTIONS, 

Beal  and  mized,  to  be  abolished,  when,  218 
Except  for  dower,  quare  impedit  and  ejectment,  219 
Clauses  saving  right  to  bring,  225 

ACTUAL  TENANT  IN  TAIL, 
Meaning  of  the  words,  271 

ADMINISTRATOR, 

To  claim  from  death  of  the  intestate,  nader  new  limita- 
tion act,  146 
Disticction  between  executor  and,  t6. 
Has  no  right  of  action  until  administration  obtained,  146 
The  relation  of  right  of,  t6. 
Demise  in  ejectment  by,  ib. 
Not  to  be  protector,  316 

ADVERSE  POSSESSION, 

Qaestions  as  to,  will  not  arise  under  new  limitation  act, 

when,  117,130, 160 
Necessary  for  the  operation  of  stat.  21  Jac.  1,  c.  16, 

p.  129 
How  caused,  ib. 
Occupation  by  lessee  not,  130 
Lessee  for  lives  holding  over  after  end  of  lease,  161 
Eflect  of  non-payment  of  rent  under  old  law,  t6. 
Under  new  act,  139, 160 
How  nesatived,  137 
Acknowledgment  of  title  prevents,  170 
May  arise  from  occupation  of  part  of  waste,  when  and 

when  not,  132,133 
Gives  title,  when,  ib. 

For  twenty  years,  raised  presumption  of  grant. 
In  case  of  market,  32 

ways,  water,  and  light,  46,  47 
Occupation  by  mortgagor  is  not,  as  against  mortgagee, 

ana  vice  vertA,  155 
By  eatui  que  trmt  is  not,  as  against  trustee,  and  vice 

vend,  152, 190 
Right  to  equity  of  redemption  may  be  acquired  bv»  207 
Against  tenant  in  tail,  to  ran  on  against  roroainder-men, 

whom  he  might  have  baned,  183 
Old  rule  in  such  ease,t&. 

Set  Tbnamts  IV  Common. 
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ADVERSE  POSSESSION— (cMiciitiMi.) 

Receipt  of  rent  by  ttiAiiger  did  not  enMMint  to,  161 

Under  new  act,  when  It  wUI  be,  139, 140, 160 
Runs  ngiinst  reversioner  from  expiration  of  loMe^  140 
For  twenty  years  gave  a  title,  when,  134 
CaMf  of  poiaeieion  not  amonntingto,  135, 136 
Posiettion  advene  to  hnaband,  adveiM  to  wile  aleo,  136 
Saving  in  new  statute  of  limitations,  when  puiicginn 
was  not  adf  erse  at  passing  of  that  act,  172 

Construction  of  this  clause  in  act,  ib,  173, 174 

ADVOWSON. 

The  old  ststute  of  limitations  did  not  extend  to,  2Q9 
Under  new  act  not  to  be  recovered,  bat  within  tbiee 

iocombenciea,  or  sixty  years,  ib. 
What  incumbencies  after  lapse  to  be  reckoned  inthin  the 

period,  and  what  not,  Uu 
Wnen  remainder>man,  &c.  claiming  after  estate  tail  shall 

be  barred,  217 
Not  to  be  recovered  after  100  years,  t^. 

See  Bond — Lapsb— Quark  iMPsorr — Simony. 

AFFIDAVITS, 

Forms  of,  verifying  certificate  of  acknowledgment  by  nar* 

ried  women,  393,  394,  583—589 
Do  not  require  stamp,  400 
Before  whom  to  be  sworn,  40*2 
In  case   of  acknowleclginent   by  married    women  ia 

Germany,  403 
In  Russia,  ib. 
In  America,  ib. 
In  Scotland  and  Ireland  to  be  taken  by  commissioBeis, 

405 
In  Ireland  roust  be  sworn  before  judge  or  commissioner, 

ib. 
Of  fine*taken  in  Normandy,  t6. 
Ordered  to  be  filed  after  certificate,  when,  381 

AGREEMENT, 

Not  to  bar  dower  to  be  enforced,  421 

AIR  (RIGHT  TO).    See  Lights. 

ALIENS, 

Not  to  be  appointed  protector,  320 
When  incapable  of  inheriting,  455 
Who  are,  ib, 

ALTERATION, 

Of  mode  of  enjoyment 
In  case  of  ways,  67 

watercourses,  79 
lights,  99,  100 
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AMENDMENT, 

Of  Taiianoet  in  eases  of  custom  and  prescription,  21 

Of  fines  and  recoveiies,  289 

Cases  as  to  amendment  of  fines,  290 

Cases  where  court  xefiised  to  amend  reooferies,  291 

Jurisdiction  to  smend  saved,  292 

Of  acknowledgment  by  married  women,  383 

ANCESTOR, 

The  exclusion  of  the  lineal  ancestor  from  inheriting  under 

old  Uw,  420,  444 
Admission  of  lineal  ancestor  in  preference  to  collateral 
persons,  443 

ANCIENT  DEMESNE, 
Tenure  of,  what,  286 

Efiect  of  fines  and  recoveries  iif  the  C.  P.  of  lands  in,  ib. 
Fines  and  recoveries  in  C.  P.  of  lands  in,  to  be  reversed, 
when,  286 

In  manor  court  of,  to  be  valid,  when,  287 
Tenure  of  lands  in,  when  to  be  restored,  288 

ANNUITY, 

Given  by  will  within  new  limitation  act,  120 
Distress  may  be  taken  for.  111 
Not  within  32  Hen.  8,  c.  2 . .  128 

APPEAL, 

Petition  of,  to  House  of  Lords,  most  be  within  five  years, 
263 

By  persons  under  disabilities,  within  five  years 
after  their  remot al,'t6. 

APPOINTMENT, 

To  be  cooridered  as  part  of  settlement  containing  the 

power,  272 
TsJEes  eflect  as  if  inserted  in  deed  by  which  power  was 

given,  281 
Defeats  rieht  of  dower,  ib. 
And  lien  of  judgment,  ib. 
Not  under  new  act  as  to  judgments,  282, 630 
Exception  to  the  rule,  282 
Has  not  relation  in  point  of  time,  ib. 
Deed  of,  in  register  county,  postponed,  where,  283 
When  void,  324 
Se*  Powers. 

APPORTIONMENT, 

Act  for  apportionment  of  rents,  annuities,  and  other 

periodical  payments,  600 
Rents  reserved  on  leases  determining  on  the  death  of  the 
person  making  them,  (though  not  strictly  tenant  for 


7ie 

APPORTIONMENT— (cmHiiiML) 

life,)  or  OD  tiM  death  of  Ao  Mmit  pv 

to  be  coottdered  within  Mat.  11  Gto.  2,  c  19.  s.  15, 

601 
What  cam  coaw  wtalun  Mat  11  Gao.  3,  c  19,  a.  15, 

503 
Whea  there  was  an  afiyortioDneat,  aid  wheo  aoC,  503 
Of  taxes  between  tanaot  for  life  and  lemainder-man  not 

made,  505 
Of  raat  anwogit  owhen  of  tba  reveiaioa,  ih. 
To  be  made  of  all  leata.  aaanitieB,  and  other  paymenl^ 

beoBung  dne  at  fixed  pedoda,  509 
Remedies  for  recoveiy  of  appoctioaed  paita,  510 
Act  does  not  apply  to  reota  oot  leaenred  by  writing,  511 
Not  to  take  |iaoe  where  contrary  ia  stipalailad,  mat  im 

csaes  of  pohcies  of  assuranee,  512 

APPROVEMENT, 

Of  common  lands,  40,  41 

ARREARS. 

Of  dowei  for  nx  yean,  253 

Rent  and  inteieat  not  to  be  reoovered  for  more 


Teafa,354 
Ot  rant  or  of  annuity  lasarpad  bj  deed  reoovenUe  for 

twenty  jears,  256 
Arrears  of  interest  where  limited  to  six  years,  256 

ASSETS, 

Freehold  and  copyhold  estates  whereof  a  debtor  dies 
seised,  to  be,  in  ail  eases,  for  payment  of  ample  oon* 
tract  debu,  494 

8pecialty  creditors,  where  heirs  are  bound,  to  be  pre- 
ferred, 496 

Decision  on  statute  making  estatos  liable  to  simple  con- 
tract debts,  ib, 

MardHdhng  of,  id* 

ASSIGN, 

Not  to  be  protector,  316 

ASSIGNEES  OF  BANKRUPT, 

When  rents  shall  be  received  by,  354 
Powers  of,  respecting  bankrupt  s  lands,  365 

ASSURANCE, 

Meaniog  of  the  word  in  Inheritanoe  Act,  425 

AINDER, 
Descent  may  he  traced  thnogh  paoon  nolwitfastandiag 
his,  449 

Unless,  in  conaequaoee  of,  land  ahall  have  es- 
cheated befere  1st  Jan.  1834,  i^ 
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AITAINDER— («mltnt««cl.) 

By  old  ^w  oocasioBed  a  coiraplMHi  of  b1ood»  449 
How  limited  by  stat  54  Geo.  3,  c  146.. 460 

Sm  COFTHOLDS— FoRFIZTVaB. 

ATTORNMENT. 

By  iMMBl  of  mortgaged  Mtals,  153 
By  teoant,  clieet  of,  162 
What  did  not  amount  to,  ib, 

AWARD, 

Debt  OD,  within  what  time  to  be  broaght,  under  3  &  4 
^'ill.  4,c.42,a.3..264 


B. 

BALKS, 

Whether  they  belong  to  owner  of  adjoining  land,  58 

BANKRUPT, 

Provision  in  stat  6  Geo.  4,  c.  16»  as  to  tale  of  estates 
tail  of,  344 

Power  of  commissioners  over  estates  tail  of,  vnder  old 
act,  t^. 

Repeal  of  6  Geo.  4,  c.  16,  s.  65.  .343 

Incumbrances  afiecting  estates  tail  of,  346 

Estates  tail  of,  bow  to  be  disposed  of,  346 

Where  there  is  a  base  fee  and  no  protector,  347 

As  to  the  consent  of  the  protector,  ib. 

As  to  inrolment  of  the  deed  of  disposition,  and  the  con- 
sent, 348 

Base  fee  of,  to  be  enlarged  where  protector  refuses  to 
consent,  when,  349 

Enlargement  of  base  fees  snbaequent  to  conveyance,  350 

Voidable  estate  crested  in  favour  of  purchaser  before 
bankruptcy  to  be  confirmed,  how,  ib. 

Acts  of  bankrupt  tenant  in  tail  void  against  disposition 
by  commissioneTS,  352 

Tenant  in  tail,  subject  to  powers  of  commissioners  and 
estate  in  assignees,  to  retain  power  of  disposition,  ib. 

Disposition  by  commissioners  of  deceased  bankrupt  te- 
nant in  tail  to  have  same  efiect  as  if  he  were  living,  363 

Efibct  of  diapositioo  by  coounissionen  of  copyholds  of, 
364 

Bower  of  aasignees  of,  to  recover  renta  and  eaferce  cove- 
nants, &c.  as  to  lands  of,  ib. 

New  provisions  to  eitend  to  lands  of,  in  Imlaml,  356 

Deeds  relating  to  lands  of»  in  Inland,  to  be  inroUed 
there,  ib. 

Deeds  relating  to  bankrupt's  lands  in  England  to  be 
inroUed  in  Court  of  Chanceiy  there,  357 
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B  ANKRU  VT—icantifut^i.) 

Pf ovtnon  for  protection  of  pnchtien  •gaimt 

of  bonkrupicy,  557 
Purchaiet  from  bankrapts  not  to  be  impeaehed,  valkm 

coniniiiion  ii  soed  within  twelve  moaUis,  557 
All  contracts,  &c.  bond  fid*  made  by  and  with  any  bank- 

rnpt  peviotti  to  date  and  iasning  of  any  Jiot  to  lie  valid, 

&c.  if  no  notice  bad  of  prior  bankruptcy,  558 
Form  of  conveyance  of  eatatei  of,  673 

BASE  FEE. 

Meaning  of,  271 

Bai^in  and  tale  or  rdeaie  of  tenant  in  tail  cRatcs  a, 

281 
Was  coofiraaed,  when,  327 
To  be  enlaifed,  when,  ib. 
Vested  in  bankrupt,  347 
Enlargement  of,  in  case  of  bankruptcy.  349 

Sm  nliaosiu 

BASTARDS, 

Can  have  no  heirs,  except  of  their  own  bodies,  455 

BEYOND  SEAS, 

No  part  of  United  Kingdom  nor  adjacent  islands  to  be 

deemed,  181 
Ireland,  a  place  beyond  seas,  when,  266 
Exceptions  in  statotes  in  favour  of  persons.    Sm  Dis- 

IBILiniS. 

BOND, 

Money  doe  on,  presumed  to  be  satisfied  ate  twenty 

years,  266 
To  resign  living  at  request,  simoniacal,  213 

In  favour  of  particular  person,  held  stmoniacal,  ii. 
Made  valid  in  certain  cases,  214 
To  resign,  when  good  by  recent  act,  ifr. 
Sm  Simony. 


C. 

CERTinCATE, 

Form  of,  to  be  siffued  by  judge  or  commissiooeri  on 

Ukine  acknowledgment  of  married  women,  382 
With  affidavit  to  be  lodged  with  officer  of  C  P.  and 

filed,  383 
In  case  of  a  wife  being  an  infant  trustee,  383 
On  being  filed,  to  have  relation  to  time  of  adnowledg- 

moot,  384 
Officer  to  make  index  of,  ib» 
To  deliver  copy  of,  385 


INDBX.  7  IS 

GEBTIFICAT£— (MnltRtt^d.) 

Chief  Justice  of  C.  P.  to  appoiot  officer  with  whom  cer- 
tificate ahan  be  filed,  &c.  386 
Not  to  be  received  after  one  month  from  the  acknowledg- 
ment, 397. 

S$e  Acknowledgment  of  Dbbos^-Affidavit. 

CESTUI  QUE  TRUST, 

When  not  to  be  deemed  tenant  at  will  to  his  trustee,  147 
Relation  between,  and  trustee,  154 
Generally  is  considered  as  tenant  at  will,  ib» 
Possession  not  allowed  to  be  taken  by  trustee  from,  ib. 
When  right  of,  to  recover  land  or  rent,  shall  accrue,  188 
Length  of  time  no  bar  between  trustees  and,  189 
But  is  a  bar  between  trustee  and  cestui  gu«  triut  and 

stran^rs,  190 
Possession  of,  not  adverse  to  that  of  trustee,  ib. 
Estate  of,  not  affected  by  fine  4>f  trustee,  and  vice  versd, 

191 
Bound  by  length  of  time  in  cases  of  constructive  trusts, 

192 
See  Trusteb — ^Trust-Estatbs. 

CHANCELLOR  (LORD), 

If  the  protector  of  a  settlement  shall  be  a  lunatic,  to  be 

the  protector,  320 
When  protector,  to  have  power  to  consent  to  disposition 

by  tenant  in  tail  in  remainder,  333 
Cases  as  to  the  exercise  of  power  of  consenting,  334 
Order  of,  to  be  evidence  of  such  consent,  337 

CHANCERY  (COURT  OF.) 

Jurisdiction  as  to  rights  of  fishing,  46 

To  be  protector  of  a  settlement  where  the  protector  is 

convicted  of  treason,  felony,  or  an  infant,  321 
When  protector,  to  have  power  to  consent  to  disposition 

by  tenant  in  tail  in  remainder,  333 
Ordier  of,  to  be  evidence  of  consent,  337 
To  regulate  fees  for  mrolment  of  deeds,  362 
To  appoint  protector  to  consent  to  exchange,  when,  4  & 

6  WUl.  4,  c.  30.  s.  4. 
See  iKJimcnoN. 

CHARGES.    See  Lioaciis. 

CHARITIES, 

Account  of  rente,  for  what  time  decreed  against  tmilees 

of,  261 
Whether  within  the  new  stetute  of  limitations,  106, 697 

CHATTEL  INTEREST, 
What.  107 

COGNOVIT  ACTIONEM,    See  Warbawt  of  Atidrxbt. 
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COMMISSION  BRS.     See  BiitKmvrr  —  MAmsiSD  W« 

(iCKJNMTUIDOMBlfT  BT.) 

COMMON  (RIGHTS  OF). 

Right  of  ,  Ml  to  be  defeated  alter  thirty  yean'  enjoyment 

by  showing  the  commencement  of,  1 
After  sixty  years  the  right  to  be  absolate,  f6. 
Except  enjoyed  under  deed  or  writing,  tA. 
The  said  penods  of  time  how  to  be  rackooed,  13 
how  to  be  pleaded,  16 
ProYiao  as  to  diaahilmes»  24 
Proof  of  eBJovmeat  of»  noder  pmcriptioo  act,  3 
Natare  of  nght  of  common,  35 
DiArent  kinds  of  common,  t6. 
Common  of  pastnra,  36 
Common  appendant,  tfr. 

May  be  claimed  without  piescription,  ik, 
For  cattle  levant  and  oouchaat,  ti. 
MeaDiDg  of,  ifr. 
For  what  it  may  be  claimed,  ib. 
Common  appurtenant,  37 

How  It  may  be  claimed,  and  for  what,  ib. 
Because  of  f  icinage,  38 
Common  in  gross,  what,  39 
Whether  in  giuu  within  prescriptioii  act,  20 
Right  of  lord  to  grant  part  of,  as  copyhold,  40 
Custom  for  tenants  to  approve,  ib. 

to  erect  booths  on,  41 
Interest  of  commoner  in,  t6. 
Extinguishment  ef,  42 
By  what  words  it  will  pass,  ib. 

after  enfranchisement,  43 
Of  turbary,  43 
Common  of  fishery,  what,  45 
Remedy  for  disturbance  of  right  of,  43 
Right  of  commoners  to  abate  nuisanoes  on,  44 
New  rules  of  pleading  as  to,  21, 23 
Decision  on  new  rule,  23 
Encroachments  from,  132, 133 

COMMON  PLEAS  (COURT  OF), 

To  mske  orders  respecting  fees,  wh«B»  363 
Chief  justice  of,  to  appoint  commisuoners,  379 
May  issue  commission  for  takii^  acknowledgment  of 
manied  women,  when,  380 
Form  of,  ib. 
May  make  orders  as  to  the  examinatioa  of  married 

women,  385 
May  in  certain  cases  dispense  with  husband's  concur- 
rence in  wife's  disposition  of  lands,  387 

Cases  in  which  power  has  been  exerciaed  by,  388 
Orders  of,  as  to  certificates  of  manied  women,  392,  401 
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CONCURRENT  RIGHTS, 

Witfam  whit  time  to  be  enforced,  182 

CONDITION, 

Of  xe-enliy,  difference  between  eflect  of,  in  caaei  of  leases 

for  lives  and  years,  142 
Entry  for  breech  of,  when  oeoessaiy,  143 
Notice  necessary  to  determine  licence  to  dig  mines  on 

non- performance  of  covenants,  ib. 
Dispensation  with  breach  of,  ib. 
Cannot  be  taken  advantage  of,  after  end  of  lease,  ib. 
Notice  of,  when  necessary,  144 
Cannot  be  apportioned,  609 
Restraining  alienation,  374 

CONDITIONS  OF  SALE. 

Right  of  parchasers  restricted  by,  xxiii 
Time  for  objecting  to  title,  xxv 
Efiect  of  errors  of  description  in,  zxvi 
"When  sale  is  vitiated  by  errors  of  description  in,  xxviii 
Cannot  be  contradicted  by  verbal  declarationt  of  auc- 
tioneer, zziz 

CONTINUAL  CLAIM, 

No  right  of  distress,  entry,  or  action,  to  be  preserved  by, 

164 
What  it  was,  ib, 

CONTINUANOES. 

Might  formerly  have  been  enteied  at  any  time,  247 

Statnte  for  regulation  of,  ib. 

Decisions  on,  ib»  248 

Not  applicable  to  proceedings  in  equity,  ib, 

CONTRACT, 

By  tenant  in  tail  not  to  be  deemed  a  dispoaition  within  3 

&4  Will.  4,  c.  74.. 329 
Effect  of,  by  tenant  in  tail  under  old  law,  ib,  n. 

COPARCENERS, 

Possession  of  one  not  to  be  that  of  other,  164. — See 

Tbnamts  in  Common. 
Right  of  one,  not  preserved  by  disability  of  the  other,  176 

COPYHOLDS, 

Custom  to  grant  waste  as,  40 

Lords  of  manors  when  ndt  to  grant  waste  without  consent 

of  homage,  ib. 
After  twenty  years,  lord  cannot  enter  for  forfeiture  of, 

141 
Debt  for  fine  on  admission  to,  264 
Forfeited  on  attainder,  450 

But  not  on  conviction  without  custom,  462 


716  INDEX. 

Competency  of  fdon  to  hold,  mtored  by  pudon,  466 

Not  withio  ttatttle  dt  domit,  338 

May  be  entailed  by  custom,  td. 

The  powers  of  disposition  given  to  tenant  in  taQ,  to  apply 

to,  337. — 5m  Tknant  ik  Tail. 
Old  modes  of  barring  entails  in,  338 
Consent  of  protector  by  deed,  to  be  enterod  on  eowt 

rolls.  339 
When  not  by  deed,  how  to  be  given,  ib. 
Kqvitable  tenants  in  tul  of,  may  dispose  of  thdr  lands  by 

deed,  341 
Inroloent  not  requisitCf  except  in  ooart  rolls,  of  deedi 

aifectinff,  343 
Not  bound  by  estoppel,  310 
Subject  to  cuneiy,  424 
Disposition  of  equitable  interests  of  maitied  women  in, 

386 
Herotofora  not  liable  to  ddiU,  498 
liable  to  judgment  debts  under  new  act,  t6. 524 
Party  takmg,  liable  to  perform  services  to  lord  of  aaanor, 

626 
Evidence  of  entries  in  court  rolls,  340 

CORPORATIONS, 

Within  new  limitation  act,  105 
Different  kinds  of,  106 
Ecclesiastical,  what,  ib.  * 

Eleeroosynaiy,  what,  t6. 

Within  what  time  lands  belonnng  to  ecclesiastical  and 
eleemosynaiy  corporations  aoTe  may  be  recovered,  207 
Aggregate,  what,  107 

Not  within  sUt  32  Hen.  8,  c.  2. .  128 
Sole,  what.  107 

Within  SUt.  32  Hen.  8,  c.  2.  .128 
Within  modus  act,  1 

Prescription  act,  1,  5 

COSTS, 

May  be  recovered  in  qtMrt  tmpidtt,  223 
Except  where  judge  certifies  that  patron  had  probable 
cause  of  defence,  ib, 

COVENANT.  ACTION  OF, 

Within  what  time  to  be  brought  under  3  &  4  WilL  4,  c 

42.  s.  3.. 263 
Did  not  be  against  devisee  under  3  &  4  W.  &  M.  c  14, 

481 
Will  lie  under  11  Geo.  4  and  1  WiU.  4,  o.  47.. 480 

CREDITORS.     Sm  Assxts  — Dbbts  — Exbcutiom— Jvdc- 

MBNTS. 
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CROWN, 

May  coofer  privilege  on  land  by  parol*  53 

Within  the  prescription  act,  1,  5 

Acts  for  limitation  of  claims  of,  113,  114 

When  bound  by  an  act  of  parliament,  113 

Not  within  new  limitation  act,  as  to  real  property,  113 

Statute  of  limitations  may  be  pleaded  against,  when  and 

when  not,  115 
Giants  may  be  presumed  from,  ib. 
May  reserve  rent  out  of  incorporeal  hereditament,  112 
May  recover  lands  by  informatioD  of  intrusion,  ib. 
Tenants  in  tail  of  the  gift  of,  302 
Reversions  and  remainders  vested  in,  not  to  be  barred,  301 
Reversion  in,  when  barred  by  conveyance  under  fines 

and  recoveries  act,  299 
Alienation  by,  restrained,  303 
Whether  right  of,  to  lands  in  Ireland  which  had  escheated, 

could  be  barred  by  recovery,  ib. 
Power  of,  to  direct  execution  of  trusts  of  lands  escheated, 

469 

CROWN  DEBTS, 

Purchasers  not  to  be  affected  by,  unless  registered,  550 

Recistrv  to  be  open  to  inspection,  551 
Who  are  and  are  not  accountants  to  the  crown,  ib. 
When  lien  of  crown  attaches,  552 
Property  bmd  fide  aliened  before  debt  incurred,  not 

liable,  553 
Searches  for,  to  be  made,  554 

under  old  law,  where  made,  ib. 
Quietus  to  debtors  or  accountants  to  the  crown  to  be 
made,  555 

CURTESY,  TENANT  BY  THE, 
To  be  protector,  314 
Defined,  423 

Four  requisites  required  for  constitutiDg,  ib. 
Of  copynolds  by  custom,  424 
Of  equitable  estates,  ib. 
Right  to  be,  may  be  excluded  by  express  declaration,  ib, 

CUSTOM, 

Act  for  establishing  rights  claimed  by,  I 

Difference  betweeo,  and  prescription,  29,  30 

When  valid.  31 

For  lord  to  grant  leases  of  waste  without  restriction, 

bad,  40 
Established  by  evidence  of  twenty  years'  usage,  28,  29. 

See  Common— Prescription. 

CUSTOMARY  FREEHOLDS, 

Not  within  fines  and  recoveries  act,  342 
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D. 

DEATH. 

Of  ptrtj,  when  pmumed  from  absence.  176 
No  legal  preiumption  as  to  Ume  of.  177 
ftesttDiptioii  of  death  of  legaiee,  178 
sorfivonbip,  179 

DEBT.  ACTION  OF. 

Wkhia  what  uaw  te  be  braugbt  upon  apeeiatiies.  &e. 
'     9  &  4  WUl.  4.  c.  43»  8. 3.  .363 


DEBTS. 

Ad  Cor  fteiKUting  the  payment  of,  eiit  ef  leal  estates, 

477 
Devises  to  be  void  agaiMt  specialty  ciedkors.  479 
Creditort  may  leeorer  on  bonds  and  oovenanta,  480 
If  there  be  no  heir  at  law,  actieaa  may  be  maintained 

against  the  deviaee.  481 
The  act  is  not  to  affect  limitations  for  just  debts  or  por- 
tions for  children.  482 
What  provisions  by  will  are  not  within  the  statate  3  8c  4 

W.&M.C14..482 
Heir  at  law  te  be  answerable  for  debts.  aMiongb  he  may 

sell  the  estate  before  action  brought.  484 
Only  answerable  for  valae  of  land  descended.  i6. 
In  action  of  debt  against  heir  at  law,  he  may  plead 

riem  ptr  dueent,  485 

What  may  be  pleeded  by  heir  or  deviaee.  485,  n.  (t) 

New  rvles  of  pleading  in  actions  on  specialties,  486 

Devisees  to  be  liablB  same  as  beirB  at  law.  ifr. 

Traders'  estates  to  be  assets  to  be  administered  in  equity,  ift. 

Construction  of  last  daose  and  of  47  Geo^  3,  at.  3,  c  74« 

t6.  487 
Creditors  by  spM^ty  to  be  paid  first,  t6. 
Admission  of.  by  personal  lepmentative,  not  binding  on 

devisee,  488 

Nor  other  creditors,  ib. 
Personal  remesentatives  have  ^scretkm  as  to  pleading 

statute^  of  limitations.  t6. 
Parol  shall  not  demur  in  snits  by  or  against  iniMiCa,  488 
When  parol  was  allowed  as  deanr,  t&. 
In  caaes  of  foreclosure  and  paitilion  infom  to  have  day  to 

show  cause,  489 
Infonls  may  convey  under  order  of  the  oowt,  490 
Cases  to  which  act  extends,  ib. 
Persons  having  a  life  estate  may  eonvqr  t^  fce,  if  the 

estate  be  ordered  to  he  said.  491 
May  be  raised  by  mortgage  of  debtor's  real  estate.  491 
Extension  of  ststate  11  Gee.  4  &  1  Will.  4,  c  47,  fts 

mortgages  aa  well  as  sales  of  eatales^  492 
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DEBTS— (coiitttttMd.) 

Surplus  money  raised  by  sale  or  mortgage  to  descend  as 

estates  sold  or  mortgaged  would  have  done,  492 
Real  estate  made  liable  to  payment  of  simple  contract, 

4d4 
Decisions  on  the  statute  making  real  estates  liable  to 

simple  contract  debts,  496 
By  simple  contract,  what,  496 
IVlarshallinff  of  assets,  for  payment  of,  ib. 
Copyholds  heietofore  not  liable  to,  4d8 

liable  to  be  taken  in  execution  for,  498,  524 
Farchaaer  not  liable  to,  when,  499 

See  CsowN    Dkbts — Ejcicdtion — Fieri    Facias-^ 

JveOIIENTS — WaEBANT  OF  AtTORN£Y. 

DECREE, 

For  redemption,  must  be  pcoeecuted  within  twenty  years, 
203 

DEED, 

Necessary  to  pass  incorporeal  rights  and  easements,  49. 

See  LicxMss. 
The  efiect  of  words  "  belonging  and  appertaining,"  in, 
42,59 

"  appurtenances,"  60,  61 
"  used  and   enjoyed  therewith,** 
42,61 

DEEDS, 

Gnnt  of,  and  covenants  lor  production  of,  573,  n.  (f) 
Forms  of,  567, 696.— Sm  Forms. 


DESCENT  CAST, 

What  it  was,  227 
When  it  did  not  apply,  ib. 

Not  to  bar  a  ligbt  of  entry  after  3lst  Deceesber,  1833, 
227 

DESCENTS, 

Act  for  altering  law  of,  426 
The  objects  of  the  act,  426 
State  of  the  law  of,  before  the  new  act,  427 
Exclusion  of  the  ascending  line,  ib. 
Preference  of  the  paternal  line,  428 
Qaestion  with  respect  to  female  stocks  on  the  pa- 
ternal side,  ib. 
Heirs  must  hate  been  of  the  blood  of  the  first  pur- 
chaser, ib. 
Exclusion  of  the  haK  blood,  429 
When  not  excluded,  446 
Alterations  in  kw  oi,  proposed. by  i«al  prapeity  commis- 
nooen. 
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Ut  At  to  the  ascending  line. 

Anoettor  to  oome  in  wbea  his  ieme  shoaU  in- 
herit by  the  old  lew,  429 
Descent  between  brothers  end  sistefs  not  to  be 

immedtale,  430 
Aocertor  not  to  be  lestricted  to  an  ertale  br 
life,  ib. 
2d.  As  to  half  blood. 

Whole  blood  of  fint  parchaser  to  be  fefaiieJ 

only  between  kindred  in  equal  degree,  tfr. 
Beaions  for  restricting  the  preference  of  whole 

blood,  ift. 
Beaton  forgiTtng  the  restricted  prefeience,  431 
3d.  At  to  female  ancettor. 

Blackstone's  rale  as  to  female  ancestor  to  be 
adopted,  432 
4th.  Limitation  to  special  hein. 

Inconvenienoe  of  the  law  regarding  the  blood 

of  the  first  purchater,  ib, 
Reaion  againtt  abro|;ating  the  law,  ib. 
In  a  certain  case  heir  of  the  first  purchaser  let 

in,  433 
Last  proprietor  considered  as  first  parchaser, 
on  failure  of  blood  of  first  parchaser,  ib. 
Seisin  of  ancestor. 

Inconvenience  of  old  law,  434 
Doubtful  questions  as  to  fact  of  seisin,  t6. 
When  actal  leisin  wat  not  necessary  to  transmit 
estate  to  heir,  702 
New  laws  of  iDheritaoce  applied  to  copyholds,  ib. 
Act  for  amending  the  law  of,  425—451 — See  Coktxmts, 

xWiii.  zliz. 
As  to  rale  tracing  descent  from  purchaser,  436 
Difference  between  tide  bv  purdMte  and  deaoent,  433 
What  conveyances  altered  the  course  of,  441 
What  seisin  makes  a  po$iesriofratrit,  447,  701 

DEVISE, 

To  heir  void,  438 

To  be  void  against  specialty  crediton,  479 

DEVISEE, 

Liable  to  actions  of  debt  or  covenant  jointly  with  heir, 

481 
Liable  solely  where  no  heir,  ib. 

The  same  as  heir  at  law,  486 
Heir  to  take  as,  when,  437 

DIGNITIES, 

Not  within  statote  of  limitations,  128 

Half  blood  not  excluded  from  succession  to,  446 
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DISABIUTIES, 

SftTiDg  in  favour  of  peraont  aodor,  of  inAincy,  lunacy,  or 
coTerture, 

In  prescription  act,  24 
When  to  be  tpecially  alleged,  17 
SftTiog  in  fafoor  of  persons  under,  of  infancy,  lunacy, 
coverture,  or  beyond  seas. 
In  new  act  for  limitation  of  actions,  174 
Not  to  avail  for  more  than  forty  years,  179 
Further  time  not  to  be  allowed  for  succession  of,  180 
Effect  of,  in  case  of  mortgagee  in  possession,  202 
No  saving  in  favour  of  persons  under,  as  to  arrears 

of  rent  and  interest,  258 
In  sUt.  21  Jac.  1,  c.  16. .  175 

Construction  of,t6.  176  , 

In  3  &  4  Will.  4,  c.  42,  for  limitatbn  of  actions  of 

debt  on  spedalties,  &c.  265 
What  places  not  beyond  seas,  181 
Of  mortgagor,  202,  205 

DISCLAIMER, 

By  tenant  of  landlord's  tide,  161 
Effect  of,  162 
What  amounts  to,  ib. 
Whether  married  woman  can  disclaim,  under  3  &  4  Will. 

4,  c.  74,  s.  77.. 365 
May  be  by  deed,  without  matter  of  record,  ib, 
Infeired  from  circumstances,  366 
By  parol,  qutarg,  ib, 

DISCONTINUANCE, 
Defined,  227 
What  caused  a,  ib. 

Could  only  be  made  by  tenant  in  tail  in  possession,  t6. 
Not  to  bar  right  of  entiy  after  31st  Dec.  1833.  .226 
By  wife,  sutute  relating  to,  300 

DISSEISIN, 

What  amounts  to,  130 

DISTRESS, 

Given  bv  statute  for  all  rents,  110 

Cannot  be  made  by  party  having  no  reversion,  t6. 

Nor  without  demise,  ib. 

May  be  made  by  executors  of  lessor  for  arrears  of  rent 

accrued  in  his  lifetime,  ib. 
After  end  of  term,  ib. 
May  be  made  for  annuity  given  by  will  without  express 

power,  111 
Must  be  made  within  twenty  years  after  right  accrued, 

116 

1 1 
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DI8TflESS-<eMtt»iMtf.) 

For  an  annottj  riven  bj  will,  nut  bt  iCMrted  to  within 

twenty  vein  from  tesUtor'*  denih,  120 
Wben  ngbt  of,  ihall  be  deenwd  to  bnve  noenod  vadcr 
new  act,  137 
Stt  Laitd— RwT. 

DISTRINGAS, 

Order  of  jndge,  when  to  operate  at»  535 
Writ  to  be  iiaiied  fmn  Coart  of  Cbanoerjr,  ik. 
Form  of  writ  of,  536 

of  affidavit  Cor  obtaining,  ik 

DOOMSDAY  BOOK, 

Evidence  at  to  tanare  by  ancient  demeane,  886 

DOWER. 

Writi  for,  reaerved  by  new  act,  219 

Writ  of,  when  it  liea,  220 

Undt  nihU  kabti,  ib. 

Plaint  in  natue  of,  liea  in  copyhold  cout,  t6. 

When  and  when  not  equity  asttiu  woman  dmrning,  ib. 

DowrcM  not  to  be  protector,  316 

The  law  of,  before  the  new  act,  407 

Mode  of  obtaining,  t6. 

OU  law  of,  adapted  to  former  state  of  thingt,  d. 

become  inconvenient,  406 
Joiotnre  made  a  bar  of  right  to,  ib. 
Equitable  eatatet,  not  an^ect  to,  ib. 
Protection  from,  by  terms  of  years,  ib» 
Result  of  the  doctrine  as  to  attendant  tanna,  ib,  412 
Stetotable  bar  iocoavenient,  406 
By  what  conveyance  preveoted,  ib, 
Provieioos  by  will  in  lien  of,  409 
Oeneral  result  that  it  u  of  littte  value  as  a  proviaion  for 

widows,  ib. 
Principle  on  which  right  may  be  aoateined,  410 
Proposed  alterations  of  the  law  of,  ib. 
Provisions  as  to,  in  wills,  ib. 
in  deeds,  411 
AlteratioM  not  to  extend  to  gavelkind,  borough-english, 

or  copyhold  lands,  ib. 
Act  to  amend  the  law  of,  406--422 

ObiecUoftheact,406 
Sm  Contbnts,  xlviii. 
The  new  act  not  to  affect  any  widow  mairied  on  or 

before  1st  January,  1834,  nor  any  deid,  Uc  ezecntad 

before  that  time  to  defeat,  422 
Arrears  of,  not  to  be  reooveved  for  mom  than  six  years. 

253 

Formerly  no  limitation  as  to,  254 
See  Jonrruai — Widows. 
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a 

E. 

E  ASEME  NT» 

Definition  of,  6 

Diflvreot  kinds  of,  ib. 

Enjoyment  of,  for  twenty  yean,  eyidence  of  right,  when,  6 

"What  enjoyment  of,  must  be  proved  under  new  act»  7 

Evidence  of  user  of,  10 

Plea  of  enjoyment  of,  13 

Not  named  in  8tb  section  of  prescription  act,  27 

Enjoyment  of,  for  forty  years  gives  an  absolute  right,  ib. 

May  be  granted  by  parol,  when  and  when  not,  49—63 

ECCLESIASTICAL  CORPORATIONS, 

Not  within  old  statute  of  limitations,  208 
New  provisions  as  to,  1,  207 

ECCLESIASnCAL  COURTS, 

New  limitation  act  extends  to  suits  in,  268 
Legacies,  when  recoverable  in,  t6. 
Have  jurisdiction  as  to  simony,  213 

EJECTMENT, 

Nature  of  the  action,  223 

Remedy  by,  extended,  224 

Authors  on,  referred  to,  t6« 

Where  landlords  may  recover  possession  after  notice 

of,  ib. 
Writ  of  possession  may  issue  on  certificate  of  judge, 

when,  ib. 
May  be  maintained  by  king's  presentee  against  simoniacal 

clerk,  212 
See  Lights — Pxws — Watxbcoubsi^— Ways. 

ENCROACHMENT, 

Upon  waste  lands,  132 

Right  of  landlord  to,  at  end  of  tenancy,  134 

ENFRANCHISEMENT, 

Efifect  of,  with  respect  to  rights  of  common,  42, 43 

ENJOYMENT, 

Of  rights  of  common  and  profits  d  prendre  must  be 

proved  for  what  time,  3 
Must  be  next  before  commencement  of  action  or  suit. 

4,13 
Nature  of,  in  case  of  easement,  7, 17 
For  nineteen  years  and  a  fraction,  15 
"  By  person  claiming  right,"  meaning  of,  17 
By  leave,  18,  19 
Tmie  of,  when  to  be  excluded  from  period  of  fort? 

years,  26 

ii2 
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ENTRY  ON  LAND, 

Matt  be  made  within  twenty  veus  after  rigbt  accraed, 

116 
When  right  of,  thdl  be  deeaaed  to  have  aocnwd,  137 
In  caaei  of  forfeitnrei  141 
In  caie  of  reTeraiooer,  144 
Adminiftrator,  ih. 
Tenant  at  will,  147 
Tenant  from  year  to  year,  155 
In  case  of  wrongful  receipt  of  rent  eicjeeding 
20s.  per  aunam,  159 
Not  to  ba  deemed  potiession,  163 
Not  presenred  by  cootioaal  claim,  164 
Right  of,  not  to  be  barred  by  descent  cast,  diaoontiaaaBee, 

or  warranty,  after  3Ut  Dec.  1833,  ih. 
Time  of,  nnder  sUt  21  Jac  1,  c.  16. .  129 
When  neccasaiy  to  atoid  leaaet,  142,  143 
Right  of,  bow  to  be  aied  by  owner,  136 
Sm  DuTRiaa — Land — KtMT. 


EQUITY  (COURTS  OF), 

Jariidiction  of,  at  to  waya,  71 
At  to  waterconnet,  87 

In  preveotiog  erection  of  buildings  to  obstmet 
lights,  101,  103 
Followed  on  ttatatet  of  limitation,  185 
Give  great  effect  to  length  of  time,  186,  187 
Suitt  in,  to  be  bioaght  within  time  prescribed  for  nctions 

at  law,  185 
Will  not  grant  relief  after  adTerse  possession  of  tw«ity 

years,  186 
Time  no  bar  between  trustee  and  cestui  que  trust,  189 
-     Eicluded  from  giving  any  effect  to  dispositions  by  teoants 
in  taili  or  consent  of  protectors  of  settlements  which  in 
courts  of  law  would  not  be  effectual,  332 
Rules  of  not  to  apply  between  the  protector  of  a  settle- 
ment and  a  tenant  in  tail  under  the  same,  323,  3M 
Will  prevent  statute  of  limitationa  being  used  as  bar,  194 
Sa*  AoQuiEScBNCB — Fraud. 

EQUITY  OF  REDEMFIION, 

Right  to,  when  barred  by. possession  of  mortgagee,  and 

when  not,  201—206 
To  be  barred  by  twenty  years*  possession  of  nKirtgagee, 

unless  written  acknowledgment,  196 
Msy  be  acquired  by  twenty  years'  adverse  pooaession,  207 

St§  MORTOAOBB — MORTOAOOR. 

ERROR  (WRIT  OF), 

Must  be  within  twenty  years,  262 

Except  where  there  are  disabilities,  263 
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ESCHEAT, 

Meaning  of,  112 

Person  taking  estate  by,  within  new  limitation  act,  105 

Derivation  of  term,  454 

Upon  what  principle  foanded,  t6. 

Caoaes  of,  ib. 

Want  of  inheritable  blood,  ih. 

Prevented  by  power  of  sale  in  will,  455 

What  things  are  not  subject  to,  457 

Whether  trust  or  equity  of  redemption  be  liable  to,  ib. 

Crown  olaiffliog  by,  has  no  equity  against  trustee  of 

legal  estate,  458 
Trustee  of  copyholds  has  no  equity  against  lord  on  failure 

of  heirs  of  cestui  que  tnut,  ib. 
Bat  court  of  law  will  compel  lord  to  admit  such  heir,  ib. 
The  lord  taking  by,  aubject  to  incumbraoGes  of  last 

tenant,  ib. 
The  lord  of  a  manor  bound  by  trusts  to  which  he  has 

assented,  ib. 
Money  not  directed  to  be  laid  out  in  lands  in  order  to 

give  crown  right  by,  459 
Lord  claiming  by,  subject  to  leases  created  by  tenant,  ib. 
Prevented  by  voidable  conveyance,  ib, 

by  devise,  t6. 
Lord  taking  by,  entitled  to  benefit  of  terms  attending  the 

inheritance  and  lo  title  deeds,  460 
Lands  taken  by,  how  to  be  claimed,  ib. 
Commission  of,  may  be  traversed,  ib. 
Act  for  the  amendment  of  the  law  relative  to,  452 
What  subjects  included  in  new  act,  t6« 
Court  of  Chancery  to  direct  conveyance  of  land  vested  in 

trustees  and  mortgagees  dying  without  heirs,  468 
Extension  of  act  to  ot£er  cases,  471 
Kin£  enabled  hy  sign  manual  to  direct  execution  of  trusts 

of  lands  which  bad  escheated,  469 
Not  to  take  place  on  attainder  of  trustee  or  mortgagee.  473 
The  new  act  to  extend  to  trustees  having  some  beneficial 

interest  and  to  trusts  by  implication,  474 
Vendor  not  compelled  to  convey  to  lord  claiming  by, 

where  purchaser  died  before  conveyance  without  heirs, 

ib. 
Beneficial  interest  of  trustee  or  mortgagee  liable  to,  475 
Lands  escheated  before  the  new  act  to  be  subject  to  the 

controul  of  the  Court  of  Chancery,  ib, 

ESTATE, 

Meaning  of,  in  act  for  abolishing  fines,  &c.  270 

ESTATE  PUR  AUTER  VIE. 
Not  entailable,  273 
Quasi  entail  of,  how  barred,  274 
Descent  of,  425, 448 


726  iiTDVx. 

ESTATES  TAIL. 
Origin  of,  373 
ReqvititMof,  ib, 
S§$  Tkiamt  ih  Tail. 

ESTATE  AT  WILL, 
CretUoD  of,  148 

Under  what  circnmitmncct  it  will  arise,  149 
Wben  right  of  penen  entitled  tobject  to»  ehall  be 

to  aecme,  147 
Coiutrection  of  new  limitation  act  wi& 

etutet  held  by,  ih,  14B 
Determination  of,  by  what  means  eflected,  160 
Inteiest  of  mortgagor  in  possemien,  how  &r  it  is  mii»  161 

ESTATE  FROM  YEAR  TO  YEAR, 

When  right  of  entiy  of  owner  subject  to,  shall  be  decssed 

loaccnie,  166 
How  created,  ib. 
Determinable  by  notioe  to  qmt,  168 

ESTOPPEL, 

Doctrine  of  ,  308 

By  deed,  ib, 

Effeet  of,  300 

Exception  to  rale  as  to,  ib. 

Of  expecUot  interesU,  307 

By  fine  and  recovery,  276, 277 

Conveyance  operated  by,  where  and  where  not,  308 

Copyholds  not  bonnd  bf,  310 

EVIDENCE, 

Of  exercise  of  right  of  common,  3 

Of  user  of  an  easement,  10 

Order  of  Loid  Chancellor  to  be,  of  consent,  337 

Copy  of  certificate  to  be,  386 

Of  consent  of  protector  as  to  copyholds,  390 

EXECUTION 

Whstml  esUtcs  may  be  taken  in,  under  new  statute,  534 

When  speedy  execntion  may  be  awarded,  626 

When  not  stayed,  ib. 

What  may  be  taken  in,  with  refisrence  to  fanner  and 

preMDt  Isw,  626 

Set  FisRi  FACUS-*Jv])OMSirT^~WAnBAirr  ov  At- 

TOSNXY. 

EXECUTORS,  .    ^        ,    ^^ 

May  distrain  for  arrears  of  rent  accrued  in  lenor  a  nfiB- 

time  within  six  months  after  end  of  leaae,  110 
Not  to  be  protector,  316 
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EXECUTORS— (eontintMd.) 

Cannot  iraive  statate  of  limitations  in  prejadice  of  other 
creditors,  488 

Nor  of  devisee,  ib. 
Administrator, 


EXPECTANCIES, 

Under  new  act,  issue  inheritable  cannot  bar  their,  306 
Alienation  of,  ib. 

In  Irelsnd  authorized  by  fines  and  recoveries 
act,  306 

EXTINGUISHMENT, 

New  limitation  act,  to  operate  as,  against  party  out  of 

nossessioD  at  end  of  periods  prescribed,  218 
Of  estates  and  powers  of  married  women,  363 


F. 


FEE  FARM  RENT, 
what,  109 

FEES. 

To  be  taken  under  8  &  4  Will.  4,  c.  74,  in  respect  of 
acknowledgments  by  married  women,  &c.  398 

Where  several  married  women  join  in  one  acknowledg- 
ment, 401 

By  stewards  of  manors  for  entries  on  court  rolls,  398, 399 

FEMES  COVERT.    &c  Marrixd  Womin. 

FIERI  FACIAS, 

Money  or  bank  notes,  cheques,  bills,  promiasoiy  notes, 
bonds,  specialties  and  other  securities  for  monev  may 
be  made  available  by  judgment  creditor,  527,  528 

What  property  under  particular  circumstances  not  liable 
to  be  taken  under,  529 

When  invalidated,  704 

FINES, 

Gave  a  title  hj  non-claim,  when,  128 

Definition  and  origin  of,  275 

Different  sorts  of,  ib. 

Operation  of,  276 

By  estoppel,  305 

In  extinguishing  powers,  &c.  322 

In  merging  estates  tail,  327 

In  letting  in  charges  on  reversion,  ib. 

When  allowed  to  be  levied  by  manied  women  without 

their  hu»baods,  389 
Not  to  be  levied  after  31tt  December,  1833,  «nless  writ 

was  previously  sued  out,  283 
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What  acta  to  be  done  by  penont  liable  to  levy, 

coveoantty  283 
Hanog  enon  or  mistakes  io  parcels  or  peities  awMiat 

fiom  deeds  dedariog  uses  not  to  requm  amwKlmfat, 

389 
Cases  Qoder  new  act  as  to  ameDdment  of,  290 
Provisum  as  to  the  castody  of  records  of,  296 
Records  of,  in  Wales  and  Cheshire,  701 

nXTURES. 

Will  pess  by  cooTeyance,  S90 
When  liable  to  ezecntion,  ib. 

FORFEITURE.    Sm  Aiccibnt  Dbmisns. 

When  remainder- man  is  to  have  new  right  when  ndvaa* 
tage  has  not  been  taken  by  him  of,  141 
Sm  Condition. 
Waiver  of,  143 
CfLandu 

Not  founded  on  tennre,  461 

Of  lands  to  the  king  on  attainder  for  treason,  ib. 

Of  incorporeal  herMttameots,  462 

Trusts  liable  to,  on  altaioder  for  treasottt  463 

But  not  on  attainder  for  felony,  ih. 
Copyholds  not  liable  to,  before  admisaion  of  aunendeiet, 

464 
RelaUon  of,  ib.  466 

Chattel  interests  and  estates  of  freehold  subject  to,  46S 
Cf  Ptnonai  Property. 

Every  description  of  personal  estate  liable  to  be  fbrfeitad 

to  the  crown,  467 
Accruing  after  conviction,  ib. 
For  what  oflences.  ih. 
Commencement  of,  ih. 
Assignments  to  defeat,  ib, 

Choses  in  action  forfeited,  may  be  assigned  by  oowiu  468 
Grant  of  chattels  of  tenants  of  a  manor  to  what  confined. 

FORMEDON. 

Writ  of,  witbm  what  time  to  be  brought,  129 
WUl  still  lie  when,  226 

FORMS  IN  THE  APPENDIX, 

Conveyance  of  freeholds  and  copyholds  by  tenant  in  tail 

in  possession,  668 
Of  memorandam  to  be  endorsed  on  deeds,  581 
Of  certificates  of  acknowledgments  by  married  women,  582 
Of  affidavits  verifyins  such  certificates,  583—588 
Surrender  of  copyholds  by  tenant  in  tail  and  his 

to  a  purchaser,  689 


INDEX.  729 

FORMS  IN  THE  APPENDlX-KcofUimiid.) 

Grant  for  barring  an  entail  by  tenant  in  tail  in  remainder 

with  protector  a  conaent,  691 
Conveyance  by  the  owner  of  a  baae  fee  for  the  purpose  of 

enlarging  it  into  a  fee  aimple  abaolate,  694 
Bargain  aod  aale  by  tenant  in  tail  in  remainder  without 

protecter'a  consent,  with  covenant  to  complete  title,  &c. 

696 
Bargain  and  sale  by  indorsement  for  completing  title  of 

porchaser  of  base  fee,  603 
Absolute  consent  of  protector  to  dispositiott  by  tenant  in 

tail.  606 
Qnalified  conaent  of  protector  to  disposition  by  tenant  in 

tail,  606 
Absolute  consent  of  protector  of  copyholds  to  disposition 

by  tenant  in  tail,  608 
SuRRBMDBRs  by  a  tenant  in  tail  in  remainder  to  acquire 

a  base  fee,  610 
-^-^ by  a  tenant  in  tail,  with  protector'a  conaent, 

to  acquire  an  estate  in  fee  in  remainder,  611 

by  a  married  woman,  tenant  in  tail,  and 


her  husband,  to  the  use  of  a  purchaser,  612 
Release  by  two  equitable  tenants  in  tail  of  copyholds, 

after  a  surrender  to  a  purchaser,  with  covenants  for 

title,  614 
Settlement  of  real  estates  by  tenant  for  life  and  tenant  in 

tail  in  remainder,  620 
Relinquishment  of  one  protector  and  appointment  of 

another  in  his  place  under  a  power,  650 
Conveyance  by  two  tenants  in  common  in  tail,  and  by  a 

third  and  her  husband,  for  barring  entail  and  effecting 

a  partition.  662 
Mortgage  in  fee  by  a  tenant  in  tail  in  remainder,  with 

protector's  consent,  663 
Bergain  and  sale  of  freehold  and  copyhold  estates,  of 

wnich  a  bankrupt  waa  tenant  in  tail,  and  assignment 

of  leaseholds,  673 
Conveyance  for  barring  equitable  entail  in  lan^  directed 

to  be  sold,  the  produce  whereof  waa  to  be  invested  in 

lands  to  be  entailed,  683 
Assignment  of  stock  subject  to  trusts  for  investment  in 

lands  to  be  entailed,  687 
Similar  assignment  by  tenant  in  tail  in  remainder  to  ac- 
quire absolute  reversionary  interest,  693 
Re>assigninent  in  pursuance  of  last  deed,  695 
St§  Contents,  Uv — Ivii. 

FRAUD, 

Id  cases  of,  time  not  to  mn  whilst  it  is  coooealed,  193 
Length  of  time  no  bar  in  cases  of,  ib. 

Unless  the  party  knew  of  the  Cacti  oooatitating,  194  A 

1 1  5  ^^ 
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FREEBENCH, 

Plaint  for»  not  abolished,  319 

Tnut  estates  not  liable  to,  380 

Does  not  atuch  until  hasbtBd's  deatb,  417 

May.  be  defeated  by  the  haaband's  alienatioB,  A. 

Coatom  to  the  contmy,  ib. 
Widow  of  tenant  in  tail  entitled  to,  418 
Act  for  amending  law  of  dower  not  to  eitaid  to^  406, 411 

FREEHOLD  INTEREST, 
Meaning  of  tera,  107 
In  lease  and  releeae  act,  666 

FREEHOLD  LEASES. 

Within  inheritance  act,  435, 448 


O. 

GLEBE  LANDS, 

Time  fixed  for  lecorering,  307 

GRANT, 

Plea  of,  non-eaisting  in  case  of  eaiemeats,  48 


H. 

HALF  BLOOD, 

Admitted  under  new  act,  445 
By  old  law  admitted  where  deaeeat  is  taMiediets,  446 
In  estates  tail,  «&• 
In  dignities,  tfr. 

In  distiibation  of  penonal  estate,  447 
iSat  DiscaiTTs. 

HEREDITAMENT, 

Defined,  and  what  that  term  compieheiids,  106 
Incorporeal  must  be  granted  by  deed,  49 

HEIR, 

To  take  by  |M2rehase  under  a  demob  487 
Takes  as  deviaee  for  all  purpeeea,  ih,  tu  (d) 
Rule  as  to  Uking  by  ourchase  or  desoeot,  438 
Under  a  devise  from  hb  anoeator  took  by  dwcent,  ik. 
Unless  an  estate  of  a  difierent  quality  than  would 
have  descended  waa  derised,  439 
Cannot  take  as  puithaaer  from  aaceator  es  aoeMe,  440 
Limitation  to,  in  any  assoraaoe  ezeooted  before  1st  Jan. 
1884.. 451 
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HfiRIOT, 

Defined,  lOS 

Distress  or  seizare  for,  i6. 

l/Vithin  new  iimitition  act,  when,  104 

HIGHWAY, 

What  is  a,  54 

Dedication  of,  to  tbe  public,  how  nebvtted,  65 
When  presumed,  i6. 
Not  by  acquiescence  of  leasee,  56 
Right  to,  not  lost  by  non-user,  57 
Ownership  of  lands  adjoining,  <d. 
SmWats. 

HUSBAND, 

May  bar  wife's  dower  by  declaiatioii  in  deed  or  will,  418 
St9  Down — Widows. 

HUSBAND  AND  WIFE, 

To  be  protector^  when,  315 


I. 

IMPRISONMBNT, 

Not  a  disability  under  new  statute  of  limitations,  174 

Reason  of  this,  175 
Prescriptioii  act,  24 
limitation  of  debt  on  specialties, 
205 

IMPROPRIATIONS. 

Within  new  limitation  act,  104 

INCLOSURE  ACT, 

Stopping  up  roads  under,  68 

INFANTS, 

Exception  in  favour  of,  in  prescription  act,  24 

in  statute  of  limitations,  as  to 

real  propertv,  174 
in  statute  of  limitations,  as  to 
specialties,  265 
Confirmation  of  pramises  mane  by,  246 
Parol  not  to  demur  in  suits  by  or  against,  488 
To  have  day  to  show  cause  against  decree,  when,  488 
May  be  ordered  to  convey  under  11  Oeo«  4  and  I  Will.  4, 
c.  47.. 480 
Sm  Cbavcbit,  Coubt  or-^DiSAHums. 

INHERITANCE.  Sm  ComnNH,  xnfii,  mTiii—DBtCBNTs. 
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INJUNCTION, 

To  prevMit  dettractioD  of  a  way,  71 

To  mtraui  nviMiioet  to  wstercoanet,  87 

To  piwroDt  stopping  lights,  when  gnnted,  101 — 103 

To  rattnin  bishop  from  taking  advantage  of  ]apoe«215 

INROLMENT, 

Of  inrolment  of  aMuraoces  of  tenants  in.tail,  330 

Of  deed  of  ooosent  of  protector,  361 

Deeds  aoder  set  for  abolishing  fines  and  reooveriea  seed 

not  be  acknowledged  before,  ib. 
Of  deed  in  Chanoery,  of  appointoient  or  reUnqiiiahiBCBt 

of  oflSce  of  protector,  319 
Of  deeds  affecting  copyholds  not  required  except  in  coart 

rolls,  343 
Deeds  disposing  of  entailed  money  liable  to,  except  in 

bankruptcy,  369 
Relation  of  deeds  sfier,  362 
Fees  on,  how  to  be  regulated,  ib. 

INTEREST, 

Arrears  of,  not  to  be  recovered  for  more  than  six  ftitfs 

after  the  same  berame  doe  or  written  acknowledgment, 

264 
Exception  in  favour  of  subsequent  ioeumbrancer,  where 

a  prior  one  has  had  possession  of  land,  t6. 
Case  within  this  exception,  267 
May  be  sllowed  by  ^ury,  when,  268 
Arreara  of,  when  limited  to  six  years,  266 
Jury  may  give  damages  as  interest,  268 
To  be  allowed  on  writs  of  error  for  delay  of  execution,  ik. 
To  be  allowed  on  judsment  debts,  260 
Generally  not  allowed  beyond  penalty  of  bond,  t6. 

INTERRUPTION. 

Whst,  within  prescription  act,  13, 16 

Effect  of,  after  enjoyment  for  19  years  and  a  firaction  of 

a  year,  16 
By  natural  cause,  16 
Right  when  not  disproved  by,  16 
Of  enjoyment  of  right  of  way,  66 

INTRUSION, 

'  Writ  of,  to  recover  erown  lands,  116 

IRELAND, 

Not  to  be  deemed  beyond  seas,  181 

Limitation  of  actioos  for  debts  doe  on  bond,  &c.  in,  249 

Saving  in  favour  of  persons  under  disabilities^  i6. 

Rate  of  interest  in,  614 

Provision  as  to  allowance  of  interest  in,  268 


INDEX.  78S 

IRELAND— (eontinvfd.) 

Real  actioDs  in,  how  limited,  129 

New  limitation  act  not  to  extend  to,  as  to  right  to  preitnt 

to  eoclenastical  benefices,  269 
limitatioo  of  actions  on  specialties  extended  to,  263 
Act  for  abolishing  fines  and  recoveries  not  to  extend  to, 
except  where  mentioned,  391 
Extended  to,  by  4  &  6  Will.  4,  c.  92.  .270, 391 
Persons  not  having  a  vested  estate  in  lands  in,  may  dis- 
pose of  them,  306 
Provisions  in,  extend  to  bankrupt's  estates  tail  in,  356 
Entailed  money  in,  360 

Conveyance  of  baokrupl's  estates  in,  to  be  tnroUed  in 
Chancery  in,  356 
Money  directed  to  be  lent  on  English  securities  may  be 
aidvanced  on  real  securities  in,  513 
Direction  of  court  of  equity  required  in  case  of  minors, 

515 
Payment  of  money  lent  by  trustees  or  public  bodies  on 
securities  in,  may  be  decreed  in  English  courts  of 
equity,  516 
Security  for  costs  not  to  be  required,  517 
Consent  of  parties  interested  to  be  obtained,  518 
Nature  of  consent  will  depend  on  terms  of  trust  or 

power,  ib.  n.  (d) 
Act  not  to  apply  where  there  is  a  direction  against  in- 
vestment on  securities  in,  518 
Case  of  court  refusing  to  make  order,  519 
Trustees  to  be  responsible  for  title,  ib. 
Statutes  relating  exclusively  to, 

10  Car.  1,  sess.  2,  c.  6,  (limitations  of  actions,)  129 
6  Geo.  1,  c.  10,  (writ  of  error,)  263 

8  Geo.  1,  c.  4,  s.  2,  (limitation  of  actions  on  spe- 
cialties, &c.)  249 

9  Geo.  2,  c.  5,  s.  6,  (lease  for  a  year,)  564 
1  Geo.  3,  c.  3,  (lesse  for  a  year,)  ib.  565 

58  Geo.  3,  c.  46,  (eouiled  money.)  358 
4  &  5  Will.  4,  c.  92,  (abolition  of  fines  and  reooverioa,) 
270, 298,  304, 306,  325,  356,  357, 361, 363, 371, 
391 
3  fie  4  Vict.  c.  105,  (judgments— interest,)  259, 621 
—540 
Statutes  relating  to, 

14  Geo.  3,  c.  79,  s.  2,  (rate  of  interest,)  514 
1  fie  2  Geo.  4,  c.  51,  (rate  of  interest,)  515 
9  Geo.  4,c.  14,  (written  acknowledgments,)  237 

11  Geo.  4  fie  1  Will.  4,  c.  47,  (payment  of  debts  oat 
of  real  estates,)  477—493 

3  fie  4  Will.  4,  c.  104,  (simple  contract  debts,)  494 
c.  105.  (dower,)  406 
c.  106,  (inheritance,)  425 
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IRELAND— (cmCifiMd. ) 

Statntw  reUiiog  partially  to, 
3&4  Wai.  4,c.27..104, 
C.74..866 
StttaiM  Mt  txtendiiig  to, 
PreieriptioD  act,  27 
2  Ac  3  VicL  c.  11,  (proleetioii  of  purdiaMn,}  557 


J. 

'JOINT  TENANTS, 

PoMCtiioD  of  oDe,  Dot  to  be  that  of  othoTy  1G4 

&•  TENANTf  IN  Common. 
Widowa  of,  not  entitled  to  dower,  415 

JOINTURE, 

Rif  ht  to  dower  barred  bj,  411 

Ongio  of,  ii. 

Definition  of,  411 

Reqniaitea  of,  412 

By  equitable  pro?  iaiona,  ib. 

JUDGMENT, 

Limitation  of  action  after  revenal  of,  266 

Preanmed  lo  be  satisfied  when,  248 

IMu  by,  to  cany  interest,  260,  537 

How  far  binding  under  new  law,  626 

All  estates,  legal  or  equitable,  in  freeholds,  copyholds, 

leaseholds,  &c.  liable  to  eaecution  under,  524 
To  operate  as  charge  on  real  estate,  630 

Charge  not  to  be  enforced  until  after  eipiittioB  of 
a  year,  531 
Stock,  &C.  when  to  be  chaigedby  order  of  judge,  533 

As  to  obtaimng  order  of  judge,  524 
Money  and  securities  made  avaUable  in  ezecation  undv* 
527.  559 
What  cannot  be  taken  under  ihf  statute,  529 
Decrees  and  orders  of  courts  of  equity  to  haTe  the  eftct 
of  jud^enta,  538 
Decisions  as  to  obtaining  charging  order,  539 
New  register  of,  540 
Not  to  affect  real  estate  otherwise  than  as  before  the  act 

until  registered,  ib. 
Not  to  be  docketed  after  4di  June,  1889,  under  stat.  4 

&  5  Will,  fie  M.c.  20.. 545 
When  docketed  to  be  entered  punuant  to  atat  1  &  2 

Vict.  Clio..  546 
The  date  when  the  memorandum  of  judgment  is  left  to 
be  entered  in  a  book,  546 
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JUDGMENT— (eonttntifcf. ) 

After  five  yean  from  entry  to  be  foid  vnlen  a  fteth  me- 

moraDdum  left,  546 
Searches  where  and  for  what  period  to  be  made,  M7 
Purchasers  without  notice  not  bound  ftirther  tlnn  under 

old  law,  548 
When  extinct  not  revived  bv  new  acta*  649 

See  CoNTBirrs,  lii,  Hii — Exioutioii— Fibbi  Facus. 

JURISDICTION  IN  EQUITY, 

Saved  in  cases  of  ac<^uiescence,  195 
Excluded  in  transactions  between  tenant  in  tail  and  pro- 
tector of  the  settlement,  323 
Excluded  fit>m  giving  effect  to  dispositions  by  tenants  in 
tail,  or  consents  of  protectors  not  effectual  at  taw,  332 
Se»  Chancsbt— Equity  (Courts  of) — Injunction. 

JURY, 

May  allow  interest  when,  258 


L. 

LAND, 

Construction  of,  in  the  act  for  the  limitation  of  actions, 
104 
Turnpike  tolls  not  included  in,  105 
Abolition  of  fines  and  recoveries,  270 
Amending  the  law  of  dower,  406 
Amending  the  law  of  inheritance,  425 
Amending  law  of  escheat  and  forfeiture,  452 
Not  recoverabte  but  within  twenty  years  after  the  right 

of  action  accrued,  116 
Time  at  which  the  right  shall  be  deemed  to  have  accnied, 
137 
In  the  case  of  estate  in  possession,  ib. 
On  dispossession,  tfr. 
On  abatement  or  death,  it. 
On  alienation,  ib. 
In  case  of  future  estates,  138 
In  case  of  forfeiture  or  breach  of  condition,  ib. 
In  the  case  of  a  reveisiooer,  144 

tenant  at  will,  147 
tenant  from  year  to  year,  166 
Where  rent  of  20s.  per  annum  wrongfuflv  received,  no 
right  to  accrue  on  the  determination  of  the  lease,  169 
Mere  entry  not  to  preserve  the  right  to,  163 
No  action  to  be  brought  for  recovery  of,  after  forty  years 

from  the  time  the  nght  of  action  aocruad,  179 
In  case  of  express  trust,  the  right  shall  be  deemed  to 
hate  accrued  when,  188 
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LAPSE. 

What  incambeiicMt  to  be  reckoned  afterp  210 

When  to  the  ordiniry,  16. 

Notice  to  petron.  when  neoenuy  to  eenae,  ik 

Wbeiitouchb»hop,2ll 

Wlien  petioD  may  present  after,  t6. 

To  king,  on  incumbent's  being  made  a  biiliop»  tt. 

Donatif e  not  generally  aubject  to,  16. 

On  nmony,  to  the  king,  212 

Set  SiMONT. 

LEASEHOLDS. 

On  sale  of,  pnrchaier  ahonkl  aaoertaiD  coTcnanii  ia 

original  lease,  xiii 
Vendor  of,  to  pradace  leiaor'a  title,  x 

LEASE  AND  RELEASE. 

A  release  to  be  effectoal,  although  no  leaae  for  a  year 

shall  be  executed,  662 
Release  chaigeable  with  the  stamp  duty  to  which  the 

Inae  for  a  year  would  have  been  liable,  tb. 
Stamp  on  lease  for  a  year,  563 
The  recital  or  a  lease  for  a  year  in  a  releaae  executed 

before  18  May.  1841,  to  be  evidence  of  the  execution 

of  such  lease  for  a  year,  663 
Recital  of  lease  for  a  year  sufficient  as  to  lands  in  Ireland, 

664 

LEAVE, 

Tlie  effect  of  asking,  with  reference  to  preacriptioo  act, 
18 
Set  LicBNcx. 

LEGACIES, 

Within  the  new  limitation  act,  105, 231 

Mair  be  recovered  rn  Ecclesiastical  Court,  268 

To  be  deemed  satiafied  at  end  of  twenty  years,  if  neither 

payment  of  interest  nor  written  acknowledgment,  238 
Old  rule  as  to  presuming  payment  of,  253 
Interest  on,  not  to  be  recovered  for  more  than  aix  yean 

after  due,  or  written  acknowTedgment,  264 
Purehaser  liable  to  see  to  payment  of,  when,  487 
Priority  of  payment  of,  when  given  in  aattsfaction  of 

dower,  421 

LESSEE, 

Not  to  be  protector,  when,  316 

LICENCE, 

When  to  be  pleaded,  10 
May  be  proved,  when,  tfr. 
To  be  specially  replied,  when,  18 
When  not,  27 
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LICENCE— (eoiKuniAf.). 

To  eo)oy  beoefit  in  land  must  be  by  deed,  when  and 

when  not,  49 

When  revocable,  and  when  not,  61 

Attolighu,  60 

LIEN, 

Money  not  to  be  recovered  on,  bat  within  twenty  yean, 

228 
Where  purchase  money  is  unpaid,  260 
Vendor  s  right  to,  is  not  destroyed  by  note  or  bond,  261 
Discharged  by  agreemeot,  ib. 

mortgage  or  covenant,  i6. 
May  subsist  notwithstanding  receipt  on  back  of  deed,  262 
Unpaid  vendor  may  proceed  as  mortgagee,  263 

LIGHTS, 

Right  to,  may  be  acquired,  in  what  time  by  prescription 
act,  12 
By  enjoymeot  for  nineteen  years  and  a  fraction, 

when,  16 
By  mere  occupancy  without  obstruction,  96 
Presumption  of  a^^reement  not  to  obstruct,  arises  from 

twenty  years'  enjoyment,  96 
Whether  parol  licence  to  open  is  good,  60 
Grantor  of  land  cannot  obstruct  new,  98 
Right  to  use  of,  lost  by  non-user  during  less  than  twenty 
years,  99 

By  pulling  down  housot  when,  100 
Action  lies  for  obstructing,  ib. 
In  what  cases,  ib. 

May  be  maintained  by  reversioner,  101 
Injunction  to  prevent  stopping,  ib. 

LIMITATION  OF  ACTIONS  AND  SUITS, 
New  act  for,  as  to  real  property,  104 
What  subjects  are  and  are  not  within  it,  106, 120,  122 

5m  Contents,  zzzii — zxziv. 
In  real  actions,  127 
Under21Jac.  l,c.  16..129 

Savings  in,  t^. 
In  equity  1^  new  act,  186 

By  rules  of  analogy  before,  186 
In  debt  on  specialties,  263 

On  teirtfaeiast  264 

On  award  upon  submission  without  specialty,  t^. 

For  copyhold  fine,  ib. 

For  penalties,  t6. 
Proviso  in  favour  of  persons  under  disabilities,  266 

S§9  DliABIUTXSS. 

General  limitation  of,  under  local  and  personal  acts,  700 
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UNEAL  ANCESTOR, 

WhMi  CMMble  of  inlMriting,  443 
Eidnded  bj  old  Uw,  428, 444 

US  PENDENS, 

Pttrebaten  not  to  be  affocted  by,  imleM  nit  is  dilf 
ragittored,  648 

LOANS, 

On  red  •eenritiei  in  Ireland,  613--619 

LONDON, 

Custom  of,  IS  to  lights,  103 

LORD  OF  MANOR. 

Protector's  deed  of  consent  to  be  entered  on  eovrt  raDs  by, 

or  his  steward,  338 
Deed  of  disposition  by  eqaitaUe  tenants  in  tail  of  ooot- 
holds,  341 

LORDS  COMMISSIONERS  AND  LORD  KEEPER.    Sm 

CBAMCBLLOa,  (LoSO.) 

LUNATICS  AND  IDIOTS.    5m  CBAiicei.LOB,  (Losd.) 

Exceptions  in  ststntes  in  favovr  of,  in  preaeriptioQ  act, 

25 
In  act  for  limitation  of  actions,  as  to  real  property,  174 
In  act  for  limitaiion  of  actions  on  speoalties,  366 
As  to  lisbility  of  estates  of,  after  death,  to  monay  ad- 
vanced for  benefit  of,  4S6,  497 

£m  DiSABILITlBS. 

M. 

MARRIED  WOMEN, 

Who  are  within  staL  11  Hen.  7,  c.  20.. 900 
What  estates  sre  not  within  that  statute,  801 
Exceptions  io  statutes  in  favour  of.    Ste  Disabxlttiss. 
Estates  tail  of,  not  to  be  disposed  of  without  the  husband's 

concurrence,  329 
Dispositioo  of  lands  of,  under  reoofay  act,  968 
Powers  of  alienation  by,  371 
May  execute  powers,  372 
As  to  clauses  against  anticipation  of  inture  income  by, 

374 
May  dispose  of  property  settled  to  their  separate  oae,  376 

But  not  a  fee  simple,  377 
Entailed  money  belonging  to,  how  to  be  diBpoeed  of,  282 
Extinguishment  of  powers  of,  363 
Being  protector,  may  consent  as  if  single,  332 
To  be  separately  examined  on  the  sorrander  of  equitable 

interest  in  copyholds,  386 
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MARRIED  WOMEN— (contittueaO 

AcSirOWLXOOMBNTt  BY^ 

To  be  taken  before  jadge  or  two  commissioiieri,  378 

Separate  examioatioD  on  takiog,  t6. 

Perpetoal  commisaioners  to  be  appointed  for  taking. 

379 
Power  of,  not  confioed  to  particalar  placet,  380 
Two  commisaionen  must  be  appointed  for  lame  dis- 
trict, 701 
Special  commiasionen  maj  be  appointed  for  taking, 
wben,  380 
Form  of,  381 
Judge   or  commissioner  to  sign  memorandnm  in 
deed  on  taking,  ib. 
Form  of,  t^. 
Certificate  of  acknowledgment,  382 
Filing  oeitificate.  383 

Forms  of,  382,  582 
Orders  of  Court  of  Common  Pleas  aa  to  certificates 

and  aifidaviu  of.  392—403 
Tbe  coocnrreDoe  of  their  husbanda  may  be  dispensed 
with,  when,  387 

See  Affidavits — CinTiFiCATBS— Dowxb — 
Widows. 

MEMORY  (LEGAL). 
Meaning  of,  28 

MERGER, 

Union  of  remainder  or  reversion  with  base  fee,  of  tenant 

in  tail,  not  to  cause,  but  enlargement,  327 
Estates  tail  protected  from,  t6. 
What  estates  subject  to.  t^. 
Of  equitable  estates  in  legal,  when,  328 

MODUS  DECIMANDI, 

Act  for  shortening  time  required  in  claims  of,  209 
Case  on  constmction  of  this  act,  t6. 

MONEY* 

Action  or  suit  for  money  charged  on  land,  within  what 

time  to  be  brought,  228 
Interpretation  of,  in  Fines  and  Recoveries  Act,  271 
To  be  invested  in  land,  considered  as  realty,  358 
Repeal  of  statute  relating  to  entailed,  367 
New  provisions  as  to  money  to  be  laid  out  in  lands  to  be 

entailed,  358—361. 

5m  AOKNOWLBDOMIHT— PaBT  PaTMBITT. 

MORTGAGE, 

Disposition  by  tenant  in  tail  by  way  of,  how  to  operate. 
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MORTG  AG  Ep-(miiHimm(2.) 

No  sum  to  be  recovered  apon,  batwidiin  twea^  jesn  or 

written  ackoowledg^nieDt,  228 
Airetrt  of  ioterett  id  respect  of,  not  reoovenlile  fiv 

more  than  six  yeert,  254 
Equiuble,  how  created,  313 

MORTGAGEE, 

Twenty  yean'  poiienlon  by,  to  bar  right  of  redemptioB, 

when,  196 
Within  definition  in  3  &  4  WUl.  4,  c  27,  s.  1,  maybri^ 

actiooi  to  recover  lends  within  twenty  yean  after  Ivt 

payment  of  principal  or  interest,  198 
Aanowledgment  by,  the  effect  of,  197 
As  to  reconveyance  by,  under  trustee  act,  470,  472 

MORTGAGOR, 

To  be  barred  at  end  of  twenty  yean  from  mortgagee's 

taking  possession  or  last  written  acknowledgment,  196 
Cases  on  construction  of  new  act,  198 
Old  rule  on  subject,  201 

What  acknowledgments  preserved  right  of,  to  redeem,  ik 
Nature  of  relation  between  mortgagee  and,  151 
And  tenant  of  mortga^  estate.  152 
Not  to  be  tenant  at  will,  when,  147 
Statute  of  limitations  not  applicable  where  be  occupies 

with  mortgagee's  pennission,  154 


N. 

NAVIGATION.    Sm  WinacouBsis. 

NOTICE  TO  QUIT, 

Necessary  to  <Utermine  tenancy  from  year  to  year,  158 
B?  agent  of  one  joint  tenant  sufficient,  159 
li^t  necessary  when  party  holds  adversely,  ib. 


O. 

OFFICES, 

With  profit,  within  the  sUtute  of  limitations,  128 

ORDERS, 

Of  the  Court  of  C.  ?•  as  to  ceitifieates  of  acknowledg- 
ments by  married  women,  392 — 405 

OUTLAWRY, 

Limitation  of  actions  after  revenal  of,  286 

Party  may  direct  execution  of  trust  notwithstmnding,  486 

What  a  party  forfeiU  by,  467 
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P. 


^;      PART  PAYMENT, 

Of  principal  or  iaterest,  under  Lord  Tenterden's  act, 
237.  244 

Meanioff  of,  ib. 

What  will  amount  to,  ib, 
((  Must  be  in  cash,  or  something  equivalent,  245 

Under  act  for  limitation  of  actions  on  specialties,  265 

In  case  of  claim  for  more  than  six  years  interest,  259 

-       PATRON, 

Bonds  given  by  clerk  to,  when  good,  213 — 215 

'  Sm  Bond — Simony 

•» 

PERSON, 

Interpretation  of,  in  the  act  for  the  limitation  of  actions, 
;  105 

In  the  act  for  the  abolition  of  fines  and  recoveries, 
272 

PERSON  LAST  ENTITLED, 

Interpretation  of,  in  inheritance  act,  426 

PEWS  OR  SEATS  IN  A  CHURCH, 

Right  to,  founded  on  a  faculty  or  prescription,  89 
Of  common  ri^ht  for  the  use  of  all  the  parishionerSi  90 
Disposal  of,  with  whom  it  rests,  90 
Prescriptive  right  to,  on  what  founded,  91 
Extra- parochial  persons  cannot  claim  without  prescrip- 
tive title,  92 
Cannot  be  severed  from  house  to  which  they  are  appnr- 

tenant,  t6. 
When  courts  of  common  law  exercise  jurisdiction  as 

to,  93 
Prohibition,  when  granted,  ib. 
Evidence  of  prescriptive  right  to,  ib. 
Priority  of  sitting  in,  may  be  claimed,  94 
What  must  be  stated  in  declaration  in  action  for  dis- 
turbance of,  ib. 
The  right  to  sit  in,  may  be  apportioned,  95 

PLAINTS. 

In  customary  courts  to  be  abolished,  except  for  dower  or 
freebencb,  219 

PLEADING, 

Under  prescription  act,  4, 16,  17 

Enjoyment  to  be  evened  to  have  been  before  commenoe- 

ment  of  suit,  13 
In  qus  utati,  mode  of,  29 
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New  ralat  of.  wad  decisioos  tberaon*  SO — ^24 

Id  emt  of  right  of  way,  69, 70 

lobankraplcj,  354 

Under  staL  3  &  4  Will.  4.  c.  37,  s.  40. .235 

New  rulce  of  pleading  in  actions  on  spedaltieey  486 

POSSESSION. 

For  twenty  yean  wrongfully,  134 
Right  of  owner  to  take,  136 
Of  Tovnger  brother  not  to  be  that  of  heir,  1G9 
Ohliiileof  law  on,  i*. 
Sm  AnriasB  Po«naoii. 

POSSIBILITY. 

Was  boand  by  fine  or  recoveiy  belbre  new  act,  306 
Assignable  in  equity,  307 
Dtnsable,311 
When  not,  ib* 
Sm 


POWER, 

Rules  of  equity  as  between  donee  and  ob|ects  of,  not  to 
apply  to  transactions  between  protector  and  leaant  ia 
tail,  323 

The  above  rale  stated,  324 

Case  to  which  it  was  not  extended,  tfr. 

Of  married  women,  how  to  be  eatinguishod,  968 

Diflerent  kinds  of  powers,  367 

Deetraction  of,  t6. 

Of  leasing  not  destroyed  by  conteyance  of  life  interes, 
369 

Simply  collateral  cannot  be  rdeaaed,  370 

Powers  given  to  married  women  by  new  act  not  to  inter- 
fere with  other,  371 

Sw  Appointment.    * 

For  aettlor  to  appoint  prelector,  319 

PRESCRlPnON, 

Act  for  shortening  time  in  claims  by,  1 
Nataie  and  foundation  of,  28 
St*  CoHTiNTS,  xizi,  zzzii 
Twenty  years'  usage  would  support,  when,  28 
Incidents  of,  lime  and  usage,  ti.  29 
Must  be  certain  and  reasonable,  ib, 
Difiws  from  custom,  how,  30 
In  fma  utaU,  what,  29 

How  laid  before  new  act,  i^. 
How  it  ma?  be  now  alleged,  17, 30 
Profit  in  alUno  9oio  may  be  dai^ned  by,  30 
Only  incorporeal  rights  can  be  elaimed  by»  31 
Title  to  land  cannot  be  claimed  by,  33 
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FR£SCBIPTION--(eont<ftii«i.) 

Against  a  statate  bad,  33 

How  limited  by  statute  32  Hen.  8,  c.  2,  ih. 

BigbU  by,  how  lost,  34 

Against  the  king,  where,  35 

Proof  in  cases  of,  20 

New  rules  of  pleading  in  cases  of,  21, 24 

Amendment  in  cases  of,  21 

PRESENTATION, 

Sale  of  next,  215 

PRESUMPTION, 

Of  grants  of  incorporeal  rights,  46 
Of  grants  of  ways,  61 
From  the  crown,  115 

PRESUMPTION  OF  PAYMENT, 

Of  mortgage  by  twenty  years'  non-payment  of  principal 

or  interest,  248 
Of  judgment  rebutted,  249 
Of  legacies,  253 
Of  bonds,  266 

PROFITS  A  PRENDRE, 

Difference  in  period  of  limitation  as  to,  and  easements,  2 
What  are,  3 
See  Common — Pbssc&iption. 

PROTECTOR  OF  THE  SETTLEMENT, 

The  owner  of  first  existing  estate  prior  to  estate  tail  to 

be,  313 
Each  of  two  or  more  owners  of  a  prior  estate  to  be,  as  to 

his  share,  315 
Married  woman,  where  alone,  to  be,  and  when  with  her 

husband,  ib. 
Estate  confirmed  to  be  deemed  subsisting  under  the  set" 

tlement,  ib. 
Lessee  at  rent  not  to  be,  316 

No  tenant  in  dower,  heir,  or  executor,  bare  trustee,  ad- 
ministrator or  assign  to  be,  ib. 
When  tenant  to  the  procipe  shall  be,  317 
Question  as  to  protectorship,  ib. 
When  bare  trustee  shall  be,  319 
In  case  of  lunatics,  320 

See  Lunatics. 
Power  to  any  settlor  to  appoint,  t6. 
Consent  of,  required  to  enable  tenant  in  tail  to  create 

larger  estate  than  base  fee,  322 
Must  consent  to  enlargement  of  base  fee,  823 
Not  to  be  subject  tQ  control  in  the  exercise  of  his  power 

of  ooBienting^  ib* 


i 
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PROTKCTOR  OP  THE  SETTLEMENT— (emtiiraed.) 
Ccrtaio  rules  in  equity  not  to  apply  to,  323 
Cooaent  of,  to  be  by  deed,  331 

To  be  either  in  same  assurance  or  distinct  deed.  d. 
Deed  to  be  iaroUed.  ih. 
Not  to  revoke  bis  consent,  333 
Jurisdiction  of  equity  excluded  as  to  consent  of,  i&. 
To  be  appointed  to  consent  to  an  exchange,  wbcn,  4  h 
6  Will.  4,  0. 30,  s.  4 
CfeopyhaUlt* 

Deed  of  consent  of,  to  be  entered  on  coait  rolls,  339 
How  to  be  tsken  when  not  by  deed,  ib. 
Equitable  tenants  in  tail  of,  341 
Consent  of,  in  bankruptcy,  349 
St$  Chancsllor  (Lord)— Chancsbt  (Court  op) — 
CoMTXNTS,  xxxvii — xlii 

PROVISION. 

For  married  women  giving  up  their  interests  in  land,  rule 
of  court  as  to,  396 

PURCHASER, 

A  voidable  estate  by  tenant  in  tail,  in  IsTOur  of,  con- 
firmed by  a  subsequent  dispositioD,  when,  326 
Created  by  a  tenant  in  tail  afterwaids  becoming 
bankrupt,  confirmed,  how,  350 — 353 
Hm  purchaser,"  interpretation  of,  in  the  actlbramend- 
ing  the  law  of  inheriunce,  426 


Q. 

QUARE  IMPEOrr, 

Writ  of,  when  it  lies,  221 
Saved  by  new  limitation  act,  219 
Authors  on,  referred  to,  221 
What  must  be  proved  in,  ih. 
Evidence  in,  where  coparceners,  ib. 
Bishop  cannot  dispute  patron's  title  in,  222 
Costs  may  be  recovered  in  actions  of,  223 
If  plaintiff  be  nonsuited  defendant  to  have  judgment,  ib. 
Except  where  judge  certifies  that  there  was  cause  of  de- 
fence, ib. 
See  Advowson. 

QUEEN.    Sss  Crown. 

R. 

REAL  ACTIONS. 

Abolbhed  after  31st  December,  1834.. 218 

Except  dower,  quare  impedit,  and  ejectment,  219 


(f 
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«         REAL  ACTIONS^contintMd.) 

'  Miy  be  brooght  antil  1  st  J  une,  1 835 . .  225 

Within  what  time  by  penons  whose  right  of  entry  is 
^  barred  by  descent  cast,  &c.  t6. 

Writ  of  formedon  still  lies,  226 

t  RECOVERIES  (COMMON), 

t  Definition  and  origin  of,  276 

Operation  of,  277 

Necessary  parties  lo,  for  barring  estates  tail  and  re- 
i  roainders,  278 

Mischiefs  arising  from  the  necessity  of  the  freehold  being 

in  the  tenant  to  the  prtteipt,  279 
Effect  of,  suffered  in  C.  P.  of  ancient  demesne  lands, 

286 
Not  to  be  suffered  after  31st  Dec.  1833,  unless  writ  was 

previously  sued  out,  283  « 

What  acts  to  be  done  by  persons  liable  to  suffer,  under 

covenants,  ib. 
Made  valid  where  bargain  and  sale  was  not  inrolled,  292 
Without  amendment  when,  ib. 
Cases  where  court  refused  to  amend,  291 
In  certain  cases  where  there  was  not  a  proper  tenant 
to  the  prdteipe^  ib. 
Where  not  made  valid  by  new  act,  295 
Provision  as  to  custody  of  records  of,  296,  701 
Of  equitable  interests.  293 

What  estate  was  required  to  make  tenant  to  the  precipe 
in,  294 

RELEASE.     Ste  Lease  akd  Release. 
Of  rent  charges,  508 

REMAINDER. 

When  right  to,  shall  be  deemed  to  accrue,  138 

Witliin  what  time  persons  claiming  in,  might  heretofore 

have  pursued  their  rights,  141 
When  right  to  will  be  barred  by  wrongful  receipt  of 

rent,  160 

Or  by  adverse  possession  of  prior  estate,  182 
Or  by  tenant  in  tail,  183 
When  possession  adverse  to  tenant  in  tail  shall  run  on 

asaiost  persons  in,  ib. 
Within  wnat  time  persons  in,  might  claim  under  21 

Jac.  1,  c.  16,  ib. 
When  defective  assurance  by  tenant  in  tail  shall  bar 

persons  in,  184 
Power  for  tenant  in  tail  to  bar  those  in,  under  act  for 

abolition  of  fines  and  recoveries,  298 
Tenant  in  tail  in,  can  only  bar  his  own  issue  without 

consent  of  the  protector,  322 

K  K 
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RENT* 

How  tilMted  by  old  itatiitwoniaitKlioB,  113 

Sm  DitTRiu. 

loterpieUtioQ  of,  in  the  tct  fof  the  iMsitstioo  of 

104 

Retenred  on  leases  for  yean,  not  indoded  in 

105.  122 

Recovenble  ooly  within  twenty  yews  niter  the  riglit  ef 

action  accrued,  116 

TtaM  at  whieh  the  right  to,  shall  be  deemed  to  have 

accrued,  137 

In  case  of  an  estate  in  poescssioo,  t&. 

On  dispoaaassion,  ib* 

On  abatement  or  death,  ib. 

On  alieoatioD,  t6. 

In  case  of  future  estates,  138 

In  case  of  forfeitofe  or  breach  of  ooaditioD,  141 

Remainder-mao  or  refeitioner  to  have  new  liffht,  when, 
144  »  ^     -—. 

Time  at  which  the  right  to,  shall  be  deeflsed  to  hnve 

accrued  in  case  of  tenant  at  will,  147 
Tenant  from  year  to  year,  155 
Where  rent  of  20(.  per  annum  wrongftilly  recetTod,  ne 

right  to  accrue  on  the  determiDation  of  lease,  159 
CoDtinual  claim  not  to  preserre  right  to,  164 
Receipt  of,  by  one  coparceoei,  6cc.  not  to  be  thnt  of  tte 

others,  ib. 

Construction  of  this  section,  165 
By  youDger  brother  not  to  be  that  of  heir,  169 
Receipt  of,  to  be  deemed  receipt  of  profits,  218 
Ackoowledgmeat  in  writing  to  be  equitalent  U>  reeemt 

of,  170 

Saving  in  favour  of  persons  under  disabilities,  174 
No  action  to  be  brought  above  forty  yean  after  nfjkt 

accrued,  179 
Not  to  be  recovered  by  ecclesiastical  or  eleeasoajnaiy 

corporations  soU,  but  within  two  incumbencies  and  six 

yean  or  sixty  years,  207 
Definition  of.  108 
Different  kinds  of,  ib. 
Distress  for,  given  by  statute,  1 10 
Cannot  issue  out  of  incorporeal  hereditament.  111 
Arrean  of,  not  to  be  recovered  for  more  than  sax  yean 

after  becoming  due,  or  acknowleiknient  in  wntiK, 

254 
Saving  in  favour  of  a  subsequent  inoumbrancer,  ik 
Cases  on  construction  of  42d  section  3  &  4  Will.  4,  c  27, 

255—258 
Account  of,  to  what  time  carried  in  oqoi^,  261 
Effect  of  a  recovery  by  a  tenant  in  tau  ^  «  rmU  dt 

Sm  Apportiokmsnt. 


INDEX.  747 

BENT-CHARGE, 

What  it  is,  109 

How  leletsed,  506 

Model  adopted  for  pievoDting  the  zeleaie  of  whole,  where 

pan  of  toe  laod  ii  sold,  ib.  509 
Extinguished  by  devise  of  part  of  land  charged  to  the 

annuitant,  703 
See  Apportionment* 

BESULTING  USE  OR  TRUST, 

Settlor  entitled  to,  may  be  protector,  314 

REVERSION, 

Definition  of,  440 

Grantor  continued  seised  of,  noCwithttandiog  ultimate 

limitation  to  his  heirs,  ib. 
In  crown  cannot  be  barred,  when,  299,  301 
Sale  of  reversionary  interests,  597;   and  see  Earl  of 

Aldbarough  v.  Trye,  7  CI.  &  Finn.  436 

REVERSIONER, 

To  have  new  right,  when,  144 
To  be  barred,  when,  182 
See  Rem AiNDBB. 

Driver.    See  Watbrcodrses. 


s. 

scire  FACIAS, 

Action  on,  within  what  time  to  be  brought,  264 

SCOTLAND, 

Acts  declaied  not  to  extend  to 
Prescription  act,  27 
limilBtion  of  actions,  269 

SEARCH, 

At  inrolment  office,  when  neoeisary.  362 
For  judgments,  547 
For  crown  debts,  554 

SERVICES, 

Included  in  rent,  104 

SETTLEMENT, 

What  shall  be  deemed  within  act  for  abolishing  fines  and 
reooveriea,  272 

kk2 
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SETTLOR. 

May  appoint  a  praieetor,  319 
May  gnre  a  poivcr  to  pcrpetsate  the  pfotectonhip.  ik. 
May  appoint  tba  penon  «bo  woM.  nave  been 
tobeone^aso 

SEISIN. 

Meania(ortann,  416 

Doiver  nay  be  daimed  witbont  bosbaDd's  actual,  415 
Wbat  aeinn  waa  beretolbie  leqniicd   for   transmittiB^ 
1^  deacent,  447,  702 


SEPARATE  ESTATE, 

Confan  protectonbip  nndcr  3  &  4  WilL  4.  c.  74.  .315 
May  be  diapoaed  of  by  wife,  wben  and  when  not,  376 
Tbe  caaes  on  danaea  icrtrainiog  aoticipatiott  of,  374, 657 


SUEIXEY'S  CASE, 

Tbe  rala  ia.  defined,  439 

SIMOXY, 

Definition  of,  212 

5m  Boicn. 
Sale  of  neat  pwncntation  when  iocnrabent  is  ia  enitmit, 

not,  215 
Eccleaiaatical  ooorta  bave  jnrisdiction  to  Xxy  qneatiotts  of, 

213 

SrECL\LTIES, 

Tina  wt^in  wbicb  actioDs  most  be  biongbt  tbcreon, 

263 
Pwwiaion  in  case  of  disabilitica,  265 
Efifect  of  an  acknowledgment  in  writing,  or  put  payment 

of  principal  or  inlereat,  ib, 
limitation  after  jadgment  or  ontlawry  reveraed,  266 
Payment  of  debts  aecnred  by,  479 

SMA«KTa--r 


STAMP. 

What  required  on  disentailing  asnirance.  593 

Acknowledgments  nnder  Lonl  Tenterden*s  Act  exempt 
from,  241 

Release  nnder  4  &  5  Vict.  c.  21,  chargeable  with  stamp 
for  lease  for  a  year,  562 

What  re(|nired  for  leaae  for  a  year,  563 

Noc  reqnued  for  aflidaiits  of  adLnowledgments  by  mar- 
ried women,  400 

STATUTES  CITED, 

13  Edw.  1,  su  I,  c.  1  (De  donis),  273 

c.  5  (Usurpation  of  advowaons),  113 
16  Edw.  1,  St.  4  (Dt  wwds  UtamdiJUm),  379 
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STATUTES  CITED— (coiKiMtMd.) 

4  Hen.  1,  c.  24  (Nonclaim  oo  fines),  128»  275 

11  Hen.  7,  c.  20  (Alienation  by  wife),  300 
27  Hen.  8,  c.  10  (Jointures).  408,  411 

32  Hen.  8,  c.  2  (Real  actions),  34, 127 

c.  28  (Leasee  of  wife's  land),  372 
c  33  (Descent  cast),  227 

33  Hen.  8,  c  20  (Attainder),  367 

34  &  35  Hen.  8,  e.  20  (Common  recoyeries),  302 
1  Maiy,  8688.  2,  c.  5  (Advowsons),  209 

13  Eliz.  c.  4  (Crown  Debts),  551 

14  Eliz.  c.  8  (Common  recoveries),  303 
31  Eliz.  c.  6  (Simony),  212 

21  Jac.  1,  c.  2  (limitation  against  Crown),  113 

c.  16  (Limitation  of  actions),  129,  175,  237 
1  Jac.  2,  c.  17  (Distribution),  354 
1  Will.  &  Mary,  c.  16  (Simony),  212 
7  &  8  Will.  3,  c.  36,  s.  3  (Docketing  judgments),  545 

10  &  11  Will.  3,  c.  14  (Reversal  of  judgment),  262 

I  Anne,  st.  1,  c.  7  (Alienation  of  ciown  lands),  302 
4  &  5  Anne,  c.  16  (Entry),  163 
7  Anne,  c.  18  (Advowsons),  210 

12  Anne,  sUL  2,  c.  12  (Simony),  212 

4  Geo.  2,  c.  28,  s.  5  (Distress).  110 

11  Geo.  2,  c.  17, 8. 5  (Grant  of  advowsons  by  Roman 

CathoUcs),211 
11  Geo.  2,  c.  19,  8.  8  (Distress),  111 

8. 15  (Apportionment  of  rents),  500, 

602 
14  Geo.  2,  c.  20  (Common  recoveries), 278 

5  Geo.  3,  c.  17  (Leases  of  tithes,  &c.)  Ill 

9  Geo.  3,  c.  16  (Limitation  against  Crown),  114 
14  Geo.  3,  c.  79,  s.  2  (Rate  of  interest),  514 
39  &  40  Geo.  3,  c.  88,  s.  12  (Property  escbeated  to  the 

Crown),  469 
41  Geo.  3,  c.  109  (General  incloeure),  68 
53  Geo.  3,  c.  127  (Tithes),  255 
64  Geo.  3,  c.  145  (Corruption  of  blood),  450 
55  Geo.  3,  c.  157  (Affidavits—Ireland),  406 

c.  184  (Stamps),  563, 593 
1  &  2  Geo.  4,  c.  51  (Rate  of  interest),  514 
3  Geo.  4,  c.  39  (Secret  warranto  of  attorney),  523 

6  Geo.  4,  c.  87,  s.  20  (AtiSdavito  abroad).  404 

7  &  8  Geo.  4,  c.  25  (Bonds  of  resignation),  214 

9  Geo.  4,  c.  14  (Written  acknowledgments),  237, 238, 

241, 246 
c.  94  (Bonds  of  resignation),  214 
11  (ko.  4  &  1  WiU.  4i  c.  60  (Tmstae  act),  469 

c.  65, 8. 12  (Surrender  of  leases), 

372 
c.70,88. 36, 88  (Ejectments),224 
K  k3 
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STATUTES  CITED— (c0Rttii««f.) 

1  Will.  4.  c.  7  ^Speedy  execution),  525 

2  &  3  Will.  4,  c.  39,  s.  10  (CoaUnuaDoes),  247 

c.  62,  s.  2,  (Tnnsported  fieloiis).  466 
c.  100  (Modus  act),  113.  209 

3  &  4  Will.  4,  c.  42,  si.  2,  3,  4,  5,  6,  7  (limitatmi  of 

actions  on  specialties).  263 
s.  23  (Amendment  of  Tariances)* 

21 
ss.  37, 38,  (Distress  by  eieeutas, 

flee).  110 
s.  42  (Commissions  for  takingaffi- 
davits  in  Scotland  and  lie- 
land),  405 
c.  99  (Release  of  quit  renu  payaUe  to 
the  Crown;,  116 

4  &  5  WUl.  4,  c.  39  (CosU  in  quart  impedit},  223 

c.  82  (Abolition   of   offices   coaiiectBii 
with  fines  and  recoveries),  297 

5  &  6  Will.  4,  c.  50  (General  highway  act),  57,  65 

4  &  5  Vict  c.  34  (Stamp  on  affidavit  verifying  acknow- 

ledgment), 400 
c.  35,  ss.  81,  91  (Copyhold  commntatioB), 
40,43 

5  Vict.  c.  5,  s.  5  (Distringas),  535 

5  Vict,  sesft.  2,  c.  32  (Recoids  of  fines  and  recoveries 

in  Wales  and  Cheshire).  701 
5  &  6  Vict.  c.  97  (General  limitatioo  of  actions  under 

local  and  personal  acts),  700 
See  Contents,  ziz^xlii. 

STATUTES  REPEALED, 

11  Hen.  7,  c  20  (Alienation  by  wife),  301 
21  Jac.  1.  c.  19, 8. 12  (BankrupU),  344 
29  Geo.  2.  c.  31  (Surrender  of  leases  by  wife),  357 
39  ff.  40  Geo.  3,  c.  56  (Entailed  money),  372 
47  Geo.  3,  sl  2,  c.  74  (Traders'  debts;,  487 

6  Geo.  4,  c.  16.  s.  65  (BankmpU*  estate  tail),  343 

7  Geo.  4,  c.  45  (Entailed  money),  357 


T. 

TENANTS  IN  COMMON. 

The  possessioQ  of  one  not  to  be  that  of  the  other,  164 
The  new  limitation  act  has  retrospective  operation  as  to, 

165 
Old  rule  that  possession  and  aeiun  of  one  waa  that  of  all, 

166 
One  cannot  be  disseised  by  the  other  except  by  actual  or 
presumed  ouster,  ib. 
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TENANTS  IN  COMMON -(conttimedL) 

What  acts  of  one  vrill  divest  possession  of  others,  166 

Effect  of  fine  levied  by  one,  tb. 

Ejectment  by  one  to  recover  possession  of  his  share, 

168 
Remedy  by  one  to  recover  share  of  rents,  ib, 

TENANT  IN  TAIL. 

Provisions  in  new  limitation  act  respecting,  183 
Possession  under  defective  conveyance  by«  184 
After  31st  Dec.  1833 

Power  of  disposition  given  to,  298 

Not  to  be  exercised  by  women  tenants  in  tail 

ex  prifvisione  viri,  300 
Not  to  extend  to  certain  tenants  in  tail,  301 
May  enlarge  base  fees,  when,  304 
Of  the  gift  of  the  crown  cannot  bar  estates  tail,  302 
Partial  disposition  of  estatef  of,  311 
By  what  acts  his  incumbrances  were  let  in  on  his  estate, 

326 
Confirmation  of  voidable  estates  created  by,  325 
The  effect  of  a  fine  levied  by,  with  reversion  in  fee,  327 
See  Protictor  op  the  Settlement. 

TENANT  TO  THE  PR^liCIPE, 

Defect  of,  remedied  in  certain  cases,  292 
Who  could  make,  293, 295 

To  be  protector,  where  before  31st  Dec.  1833  an  estate 
under  a  settlement  shall  have  been  disposed  of,  317 
And  where  before  the  same  time  a  remainder  or 
reversion  in  fee  shall  have  been  disposed  of, 
318 

TITHES. 

Time  shortened  in  claims  of  modu$,  or  exemption  from, 

209 
Recoverable  within  six  years  after  becoming  due,  255 
Legal  origin  of  exemption  must  be  shown,  ib. 
Within  new  limitation  act,  699,  700 

TOLLS. 

What,  32 

Difference  between  traverse  and  thorough,  t6. 

How  claimed,  ib. 

How  recovered,  ib. 

Turnpike  tolls  not  within  new  limitation  act,  105 

Arrears  of,  may  be  racovered,  256 

TRADERS, 

Real  estates  of,  liable  to  simple  contrtct  and  specialty 
debu,  486 
Construction  of  the  act  as  to,  487 
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TRUSTS, 

laauacet  of  coutnictiw,  192 

TRUSTEE.    Sm  Ckstui  qus  Trust — Equitt,  Couvn  of. 
Not  to  be  protector  of  a  settlement  made  before  31st  Dee. 
1833.. 316 
Eicept  uoder  a  settleoient  made  before  the  passing  of 
the  act,  r28th  Aug.  1833.)  319 
Fnnoctor  not  to  be  deenM  a,  323 

TRUSTEES. 

When  trustees  of  real  estates  axe  oat  of  the  jurisdictiaB 
of  Chancery,  or  it  is  uncertain  whether  they  be  sHfe, 
or  who  may  be  heir,  the  Court  of  Chancery  may  ap- 
point a  person  to  convey,  469 

The  act  applies  only  to  a  cestui  qu9  trust  named  in  tbe 
instrument,  470 

Cases  of  mortgagees  held  not  within  the  act^  i6. 

Transfer  of  leasehold  estates  vested  in  trustees  oat  of  the 
*  jurisdiction,  471 

Order  for  transfer  to  be  made  upon  petitioD,  ib. 

Bill  may  be  ordered  to  be  filed  to  establish  right  of  party 
seeking  conveyance  from,  ib. 

In  ceruin  cases,  to  which  it  was  doabtfal  whether  the 
acts  11  Geo.4  and  1  WiIL4,c.60,  and  4  &  5  WUL4. 
e.  23,  extended,  the  Court  of  Chancery  may  appoiat 
person  to  convey,  i6. 

To  be  responsible  for  title  to  real  securities  in  Ireland,  519 
See  CssTui  que  Tbust— Escbkat. 

TRUST  ESTATES, 

Right  to,  when  deemed  to  have  acerued,  189 
How  affected  by  statute  of  limitations,  185 

It  does  not  operate  between  cescni  tpu  tnut  and 
trustee,  189 

But  may  between  them  and  strangers,  190 
Possession  of,  when  not  adverse,  ib. 
To  be  subject  to  dower,  414 
5m  Csstui  qve  Trvst. 


U. 
UNIVERSITIES, 

Right  of  presentatioD  by,  in  ctae  of  Roman  Catfaobc 
patrons,  211 

UNITY  OF  POSSESSION, 

Need  not  be  speeiaUy  pUdbd.  whM,  19 

V 
VARIANCES, 

Record  may  be  amended  in  cases  of,  when,  31 
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VAULT, 

Licence  to  make,  an  eaaement,  6 

Bight  to  bury  in,  may  be  prescribed  for,  95 


W. 

WARRANT  OF  ATTORNEY. 

To  be  executed  in  piesence  of  an  attorney  on  behalf  of 

the  party,  520 
To  be  attested  by  whom  under  new  act,  521 
Attorney  attesting  execution  of,  cannot  act  for  both 

parties,  ib. 
Form  of  attestation  under  the  statute,  522 
As  to  setting  aside,  for  non-compliance  with  statute,  523 
When  not  formally  executed  to  be  invalid,  ib. 
Reference  to  statate  for  freventing  fiauds  by  secret*  t6. 

WARRANTY, 

After  31  Dec.  1833,  not  to  bar  right  of  entry,  226 

Nor  estates  tail,  228,  298 
In  fine  by  expectant  heir  in  tail  bound  him,  228 
Authors  on,  referred  to,  ib. 

WASTE  LAND, 

Presumption  as  to,  40 

Adjoining  highways,  to  whom  it  belongs,  57. 

WATERCOURSES, 

Right  to,  may  be  acquired  by  twenty  and  forty  yean  en- 
joyment, 5 

The  nature  of  the  right  to,  71,  73 

To  whom  the  soil  belongs  on  each  side  of,  74 

Jury  to  decide  whether  a  uver  be  navigable  or  not,  76 

Right  to,  not  confined  to  individuals,  ib. 
Must  be  created  bv  deed,  50,  77 

Passage  of,  cannot  be  obstructed  by  proprietor  of  the 
bai^s,  77 

Presum|>tioQ  of  erant  of  right  to,  78 

Appropriation  of,  ib. 

Right  to,  how  a£bcted  by  alteration  of  mode  of  enjoying, 

Landlord  not  bound  by  acts  of  tenant  as  to,  80 

How  right  of  public  navigation  may  be  lost,  ib. 

Law  applicable  to  artificial,  80^82 

As  to  water  flowing  in  subterraneous  channels,  83 

Right  to  discharge  water  from  buildings  upon  adjoining 

land,  t6. 
Action  for  disturbance  of  enjoyment  of»  84 

Bv  reversioner,  86 
Remedy  for  preventing  nuisances  as  to,  87 
Bill  in  equity  for  establishing  right  to,  88 
Agreement  to  purchase  right  of,  when  not  enforced  89 
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WAYS, 

Right  to,  not  to  b«  doftated  after  twraty  ymn' enjormeaA 

by  showioff  coimneacement,  5 
New  rvlei  of  pletding  as  to,  22 

Decisions  thereon,  ib.  23,  24 
Btflerent  kiods  of,  53 
Highways, 
Dedication  of  way  to  the  public.  55 
Preiamption  of,  how  rebutted,  ib. 
Waste  land  adjoining,  belongs  to  ownen  on  cadi 

side  of,  57 
Particular  tenant  cannot  make,  without  consent  of 
owner  of  fiee,  ib. 
But  assent  of  latter  may  be  prenmed,  when,  57 
Right  of  public,  not  barred  by  non- user,  ib. 
Ownership  of  land  adjoining,  ib, 
pRiVATa  Ways, 
Modes  of  claiming,  58 
By  gnnt,  ib,  59 

By  what  words  they  pass  in  deeds,  59— 61,  65 
Grant  of,  must  be  by  deed,  61 
Presumed  after  twenty  years'  enjoymeait,  62 
Against  landlord,  when,  ib. 
Enjoyment  of.  for  twenty  yean,  not  giving  title 
against  all,  will  not  bind  partial  interests,  7 
—10  -1 

By  preaciiption,  63 

Destroyed  by  unity  of  posaeaska,  ib. 
Will  pass  to  lessee,  ib. 
By  custom,  ib. 
By  eipress  reeerration,  ib. 
For  necessity,  ib,  64 

Parson^s  right  of  way  to  carry  tithes,  ib. 
Is  limited  by  the  necessity  wnicfa  created  it,  ib, 
Bt  whom  to  be  repaired,  65 
when  lost  by  non>user,  ib. 

When  established  can  only  be  destroyed  by  distiiict  evi- 
dence of  interruption,  66 
Stopped  up  by  eommissiooeit  of  indoaure,  when,  65, 68 
Action  on  the  case  for  the  disturbance  of,  lies,  when,  70 
Reversioner  cannot  maintain  action  against  stranger 

for  using  a  way,  ib. 
Description  of  Urmimi,  ib. 
Not  to  be  varied  in  pleading,  22,  71 
Injunction  to  prevent  destruction  of,  t6. 
New  rules  of  pleading  as  to,  22,  24 

WELSH  MORTGAGES, 

Redeemable  at  any  time,  206 

Unless  mortgagee  has  poascssion  twenty  yeeis  after 
payment  of  debt,  »tmbk,  207 
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WIDOWS, 

To  be  entitled  to  dower  oat  of  equitable  estates,  414 
Heretofore  excluded  from  dower  out  of  such  estates, 

ib. 
Of  mortgagee  io  fee  at  time  of  marriage  not  dowable,  415 

Nor  of  tenaot  in  fee  subject  to  leases  for  lives,  ib. 
Of  ioint  tenants  not  dowable,  ib. 
To  be  dowable  of  right  in  land,  without  actual  seisin  of 

husband,  ib. 
Prior  charges  of  husband  to  be  valid  against  dower  of, 

ib, 
Freebench  of,  may  be  defeated,  how,  t6. 
Right  of,  to  dower,  may  be  defeated  by  husband's  deed 

or  will,  ib. 
Devise  to,  when  to  bar  dower,  419 
When  put  to  election,  ib. 
Bequest  to,  when  not  to  bar  dower.  421 
Agreement  of  husband  not  to  bar  dower  of,  may  be  en* 

forced,  ib. 
Legacies  to,  in  satisfaction  of  dower,  entitled  to  pfeference, 

ib. 
Married  on  or  before  1st  Januaiy,  1834,  not  to  be  af- 
fected by  dower  act,  422 
Ste  DowsR. 

WORDS  (Interpretation  of). 
In  limitation  act : 

"  Land,"  104 

"Rent,"i&. 

"  Person  through  whom  another  claims,"  ib, 

"  Person,"  105 

*♦  Recover,"  123 
In  act  for  abolition  of  fines  and  recoveries : 

"  Lands."  270 

"  Estate,  ib, 

"  Base  Fee,"  271 

"  Estate  Tail,"  t6. 

"  Actual  tenant  in  tail,"  ib, 

"  Tenant  in  tail,"  ib, 

**  Tenant  in  tail  entitled  to  a  base  fee,"  ib, 

"  Money  subject  to  be  invested  in  the  purchase  of 
lands,"  ib, 

••Person,"  272 

"SetUement,"tfr. 
In  dower  act : 

"Land."  406 
In  inheritance  act : 

••  Land,"  425 

"  The  purchaser,"  426 

"  Descent,"  ib. 
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WORDS  (IntarpreUlioii  of,)— («wntwu«l.) 
*<  DetceoduiU/'  426 
"  Person  last  ODtitled,"  t6. 
••  Assurtnce."  ib, 
■  la  tct  as  to  escheat  and  forfbitare  - 
"  Land,"  462 
"  Stock,"  463 
•   •«  Conveyance,"  t6. 
'<  Assigoment,"  ib, 
«•  Transfer,"  ib. 
In  lease  and  release  act : 
"  Freehold,''  666 

^^^"li  real  and  miied  actions  to  be  abolished  after  311 
December,  1834.. 218 
May  be  brought  until  June,  1836,  when,  Z^s> 
Of  right  of  dower,  dower  unde  nihil  habet,  quart  vmptdtt, 

and  ejectment  reserved,  t6. 
or  intrusion  when  mainuinable,  128 
Of  formedon,  within  what  time  to  be  brought,  l»* 

will  still  lie  when,  226 
Of  distringas,  636 
New,  framed  by  judges,  641 
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